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PARLIAMENTARY AMERICA 

With the 
For years FDR New Deal

ers, like Rexfod Guy 
Tugwell, promoted a con
stitutional convention. 

election of a Their major goal was to 
Renublican adopt a parliamentary sys-

:r tern of government for 
Congress and a America. The American 

Democratic system separating the legis
lative from the executive 

President in the branch, they thought, was 
+~11 .+jgln£ hopelessly outmoded- un-
laJ.l 01 7U, abletomeettheneedsofthe 
America is zoth century. 

b · d What these so-called 
e1ng goveme Progressives wanted was a 
by a de facto more efficient system - one 

i · · •t. that did not pit the legisla-
par..Jament, WJ t11 ture against the executive, 

William but one that combined the 

Jefferson 
Clinton in the 
role of Prime 

Minister. 

two into a single working 
unit. But the United States 
Constitution stood in the 
way. 

Although Tugwell lived 
until he reached 88, he did 
not live long enough to see 

his dream fulfilled. At his 
death in 1979, little did he 
know that less than two dec
ades later he would have re
alized his fondest hopes -
and without a constitutional 
amendment. For, with the 
election of a Republican 
Congress and a Democratic 
President in the fall of 19%, 
America is being governed 
by a de facto parliament, 
with William Jefferson 
Clinton in the role of Prime 
Minister. 

It all began with Senate 
Majority Leader Trent Lott. 
Smarting from Clinton's 
effective blitz against the 
Republicans on issues rang
ing from education to medi
care, Lott invited the 
President to take the lead in 
proposing a legislative 
agenda for Congress. 

Wallowing in the mire of 
political unpopularity, GOP 

House Speaker Newt Gin
grich was only too willing 
to fall into line. 

Other Republican Sena
tors and Representative fol-
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lowed suit, claiming that 
this was what the Ameri
can people wanted. As 
Majority Leader Lott put it: 

The American people 
spoke last year. They 
elected a Republican Con
gress, and they re-elected 
President Clinton. They 
wanted us to work to
gether. The Washington 
Times A1 (July 29, 1997). 

In times past, when the 
American people have 
voted a split ticket - espe
cially when they elected a 
Republican President and a 
Democratic Congress, one 
did not hear such a conces
sion from the Democratic 
Senate Majority Leader. 
To the contrary, Demo
cratic legislative leaders 
have always viewed their 
role to take the initiative, 
putting the President to the 
test and inviting a confron
tational veto if necessary to 
further their agenda. 

The Republicans have 
done just the opposite, as 
the recently concluded 
budget deal reveals. In
stead of Congress having 
proposed a tax and spend
ing cut, inviting the Presi
dent to sign or to veto it, the 
Republican leadership of 
both houses worked out a 
deal with the President and 
presented that deal to the 
rank and file, inviting them 
to sign on or veto it. 

That may be the parlia
mentary way. But it is de
cidedly not constitutional. 
And if Congress and the 
President continue to deal 
this way in the future, the 
constitutional doctrine of 
separation of powers, will 
be sacrificed on the altar of 
political expediency. With 

the erosion of the principle 
of separation of powers, 
and its accompanying 
practice of checks and bal
ances, will come the loss of 
liberty. 

SEPARATION OF 
POWERS 

A scheme of govern
ment like ours no doubt at 
times feels like the Jack of 
power to act with com
plete, all-embracing, 
swiftly moving authority. 
No doubt a government 
with distributed authority 
.. . labors under restrictions 
from which other govern-

This separation of powers 
was designed so that the 

legislative and the 
executive would act 
independently, not 

cooperatively, and for 
good reason. 

In 1926, Justice Louis 
D. Brandeis wrote: 

The doctrine of separa
tion of powers was adopted 
by the Convention of 1787, 
not to promote efficiency, 
but to preclude the exercise 
of arbitrary power. The 
purpose was, not to avoid 
friction, but, by means of 
the inevimble friction inci
dent to the distn'bution of 
the governmental powers 
among the three depart
ments, to save the people 
from autocracy Myers v. 
United States, 272 U.S. 52, 
293 (1926)(Brandeis, J. 
dissenting). 

26 years later, Justice 
Felix Frankfurter, relying 
in part upon the Brandeis 
statement, explained fur
ther: 

ments are free. It has not 
been our tradition to envy 
such governments.... The 
price was deemed not too 
high in view of the safe
guards which these restn·c
tions afford Youngstown 
Sheet & Tube Co. v. Saw
yer, 343 U.S. 579, 613 
(1952). 

Of course, Justices 
Brandeis and Frankfurter 
were not the first to recog
nize the separation doc
trine and its purpose. The 
seminal work in modern 
times was that of the Baron 
de Montesquieu who 
wrote: 

When the legislative 
and executive powers are 
united in the same person, 
or in the same body of mag
istrates, there can be no lib-

erty. .. Montesquieu, The 
Spirit of Laws, Book XI, 
Sec. 6 (1748). 

America's founders 
agreed, devising a system 
of separated powers, by 
vesting the legislative 
authority in Congress and 
the executive authority in 
the President and provid
ing for different methods 
of election for each. 

This separation of pow
ers was designed so that the 
legislative and the execu
tive would act inde
pendently, not 
cooperatively, and for 
good reason: 

2 

In order to Jay a due 
foundation for that sepa
rate and distinct exercise of 
the different powers of 
government, which ... is 
admitted on all hands as es
sential to the preservation 
of liberty, it is evident that 
each department should 
have a will of its own .... 

Ambition must be made 
to counteract ambition. 
The interest of the man 
must be connected with the 
constitutional rights of the 
place. It may be a reflec
tion on human nature, that 
such devices should be 
necessary to control the 
a buses of government. But 
what is government, but 
the greatest of all reflec
tions on human nature? If 
men were angels, no gov
ernment would be neces
sary ... 

This policy of supply
ing, by opposite and rival 
interests, the defect of bet
ter motives, might be 
traced through the whole 
system of human affairs .... 
We see it particularly dis
played in all the subordi-
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nate distributions of 
power, where the constant 
aim is to divide and arrange 
the several offices in such 
a manner as that each may 
be check on the other .... 
Federalist No. 51. 

For the Republicans to 
ignore this teaching is in
excusable, no matter how 
laudable the goals of lower 
taxes and balanced budget 
may be. Lower taxes and a 
balanced budget do not 
guarantee individual lib
erty, much less, smaller 
government. AsTodLind
berg of The Weekly Stand
ard has pointed out, 
President Clinton seized on 
the balanced budget idea as 
the key to increase, not to 
decrease spending. Lind
berg, "Balanced-Budget 
Liberalism," The Weekly 
Standard 15-16 (Aug. 11, 
1997). 

Even the modest tax 
cuts will not offset this ex
panded spending, espe
cially when those tax cuts 
are "targeted" to "reward" 
those who "engage in spe
cific behaviors" deemed 
praiseworthy by the Gov
ernment. Even Jack Kemp 
saw through such a "tax re
lief' package, calling it a 
"nightmare of tax credits 
and Washington -directed 
social engineering." Hu
man Events 4 (Aug. 8, 
1997). 

For Democrats to ig
nore these realities is un
derstandable. They have 
long been willing to sacri
fice the liberties of the mi
nority, especially the 
"rich," on the altar of "so
cial justice." So they came 
away from the budget deal 
with a brand new program 

of health care for the chil
dren of the working poor 
and a wage and hour bene
fits program for welfare re
cipients required to work. 

The Republicans did not 
evencomeawaywitha bal
anced budget, only a prom
ised one. As Republican 
Congressman Steven Lar
gent commented on the 

PBS evening News Hour, 
the budget would have 
come into balance if Con
gress had done nothing. 

Had the Republicans 
stuck to their constitutional 
guns, neither the new $24-
billion children's health 
care program nor the $11 
billion in restored welfare 
for resident aliens would 
have become law. Instead, 
the Republicans could 
have "forced" the Presi
dent to make some hard 
choices just like they did 
before the election when 
they presented to him their 
welfare reform package. 

Having chosen the 

President for their Prime 
Minister, however, theRe
publicans abandoned their 
constitutional position of 
strength. And they did so 
in two significantly uncon
stitutional ways. 

THE BICAMERAL 
PRINCIPLE 

In a parliamentary sys
tem, the prime minister 
must do two things: He 
must first win the leader
ship position of his politi
cal party via a party 
electoral process and sec
ond, his party must win a 
majority of the seats - or 
win a plurality of the seats 
and forge a majority with 
other parties - in a repre
sentative legislative body. 

In America, President 
Clinton did neither. Al
though he became the titu
lar head of the Democrat 
party by virtue of his elec
tion to the presidency, un
der his leadership the 

Democrats lost the House 
of Representatives and the 
Senate. Nevertheless, the 
Republican majority chose 
him to serve as their de 
facto leader in Congress 
and, in effect, to become 
the nation's first Prime 
Minister. 

In order for this to hap
pen, the Republicans in 
Congress had to unite the 
House and the Senate as 
one, thereby sacrificing the 
bicameral principle stated 
in Article I, Section 1 of the 
Constitution: "Alllegisla
tive powers herein granted 
shall be vested in a Con
gress of the United States 
which shall consist of a 
Senate and a House ofRep
resentatives ." (Emphasis 
added.) 

This statement was not 
intended to be solely de
scriptive. Rather, it pre
scribed that Congress 
actually function as "two 
separate and distinct bod
ies ... each ... with a nega
tive on the other." 
Madison, Notes, supra, at 
385-86, 396-97. Indeed, 
the Constitution divided 
Congress into two 
branches so that "by differ
ent modes of election and 
different principles of ac
tion, [they would be] as lit
tle connected with each 
other as the nature of their 
common functions and 
their common dependence 
on the society will admit." 
Federalist No. 51. 

As was true of the pur
pose of separating the leg
islature from the executive, 
the purpose of the division 
was, as James Wilson elo
quently stated, to guard 
against tyranny: 

3 
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Despotism comes on 
mankind in different 
shapes, sometimes in an 
Executive, sometimes in a 
rmlitary one. Is there dan
gerofaLegislativedespot
ism? Theory & practice 
proclaim it If the Legisla
tive authority be not re
strained, there can be 
neither liberty nor stability; 
and it can only be re
strained by dividing it 
within itself, into distinct 
and independent branches. 
In a single house there is no 
check, but the inadequate 
one, of the virtue & good 
sense of those who com
pose it 1 Farrand, TheRe
cords of the Federal 
Convention of 1787 254 
(1937) 

In short, the Congress 
was divided into two 
branches in order that it be 
more difficult- not less dif
ficult, to enact legislation 
to the end that the people' s 
liberties would be better 
preserved . As Joseph 
Story wrote in his Com
mentaries on the Constitu
tion: 

Public bodies ... are oc
casionally under the do
minion of strong passions 
and excitements; impa
tient, irritable, and impetu
ous.. .. If [a legislature] 
feels no check but its own 
wJJl, it rarely has the firm
ness to insist upon holding 
a question long enough un
der its own view, toseeand 
mark it in all its bearings 
and relations on society. 1 
Story, supra, at 383-84. 

In recognition of these 
hydraulic pressures, and to 
effectuate the bicameral 
principle, the Constitution 
contains some very spe-

cific procedural provisions 
designed to insure that the 
two houses of Congress 
will, in fact, operate inde
pendently from each other. 

THE BICAMERAL 
PROCEDURES 

Article I, Section 5 pre
scribes that each house of 
Congress must be organ
ized and be operated sepa-

tions detailing the legisla
tive process, the Supreme 
Court pronounced that 
"[e]xplicit and unambigu
ous provisions of the Con
stitution prescribe and 
define the respective func
tions of the Congress ... in 
the legislative process ... 
[and] are integral parts of 
the constitutional design 
.. .. " INS v. Chadha, 462 
U.S. 919, 945-46 (1983). 

The Constitution contains 
some very specific 

procedural provisions 
designed to insure that the 
two houses of Congress 

will, in fact, operate 
independently from each 

other 

rately from one another. 
Article I, Section 7 specifi
cally provides that a bill 
must first pass both the 
House and the Senate be
fore being presented to the 
President. And Article I, 
Section 7 contemplates 
that a "bill" that has passed 
both houses must have 
"originated" in one or the 
other, but not in both. In
deed, "[a]ll bills for raising 
revenue" must, according 
to the constitutional text, 
"originate in the House of 
Representatives." 

In a recent review of 
several constitutional sec-

The constitutional de
sign dividing "Congress 
into two distinctive bod
ies," the Court observed, 
"assures that the legislative 
power would be exercised 
only after opportunity for 
full study and debate in 
separate settings." ld , 462 
U.S. at 951. The budget 
deal did not follow this 
constitutional procedure. 

First of all, it was put 
together by leaders of the 
House and Senate- work
ing together with the Presi
dent - not separately and 
independently, as the Con
stitution contemplates. 

While a cooperative legis
lative effort is permissible 
under the Constitution, it is 
only permissible after each 
of the two houses has 
passed a bill and each has 
authorized a joint commit
tee to reconcile the differ
ences between the two 
legislative bodies, not to 
broker those differences 
through the President. 

Second, the budget deal 
was not first passed by the 
two houses of Congress se
riatim and then presented 
to the President for his ap
proval or veto, but it was 
presented to the President 
for his approval and then 
returned to the House and 
the Senate for their ap
proval or veto. As Tom 
DeLay, the Majority Whip 
in the House, explained it: 
"This is a compromise with 
the President who wants to 
spend more money. We 
tried our best, and for the 
moment, our best is only 
good enough." Human 
Events22 (Aug. 15, 1997) 

Finally, it does not ap
pear that all of the tax in
creases "originated" in the 
House. Rather, the 10 cent 
increase in the cigarette 
tax, for example, origi
nated with the House and 
Senate negotiators seeking 
agreement from the Presi
dent before it was submit
ted to the House for its 
approval. The Washington 
Times Al (July 29, 1997). 

Because these proce
dural safeguards were ig
nored, the Budget deal 
became a fait accompli, 
passing both the House and 
the Senate by wide mar
gins. In a burst of short
sighted euphoria, John 

4 
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Kasich, Chairman of the 
House Budget Committee, 
crowed: 

This is the dawning of a 
new era, an era where we 
recognize the limits of gov
ernment and depend on the 
strength and creativity of 
the American people to 
solve our problems. Hu
man Events 22 (Aug. 15, 
1997). 

Had Kasich and his col
leagues really favored lim
ited government and the 
creativity of the American 
people, they would have 
first paid attention to the 
Constitution which the 
American people ratified 
to limit Congress. Had 
they done so, they would 
have found Alexander 
Hamilton's statement that 
"a Constitution providing 
for only one legislative or
gan" would "entail upon 
our posterity one of the 
most execrable forms of 
government that human in
fatuation ever contrived." 
Federalist No. 22. 

Hamilton's warning, 
however, went unheeded 
as Congress united with the 
President and dumped yet 
another socialized medi
cine program upon the 
American people without 
first cleaning up the mess 
that Medicare and Medi
caid are in. And, it appears 
that the American people 
must brace themselves for 
yet another deal on those 
nearly bankrupt entitle
ments as the Congress and 
the President have already 
signaled that they will 
"work together" to put 
Medicare and Medicaid 

back on their financial feet. 

THE PRESENT.MENT 
PRINOPLE 

The Republicans are 
only too anxious for the 
President to share legisla
tive responsibility for this 

Early in the proceedings 
of the constitutional con
vention, the delegates de
bated a proposal to grant to 
the President an absolute 
negative upon legislation 
enacted by Congress. The 
proposal was unanimously 
rejected as one that would 

The President was 
granted veto power to 
protect the executive 
from the "legislative 

body invad[ing] the rights 
of the Executive. ''By so 
limiting the President's 

participation in the 
legislative process, the 
Constitution removed 
him from the give and 
take, the wheeling and 

dealing, that takes place 
in a legislative body. 

political hot potato. And 
the President, relishing his 
new role as Prime Minister, 
is just as anxious to lead. 
After all, he does not even 
need the Democratic votes 
in the House and the Senate 
to forge a winning team in 
Congress. But this is not 
the legislative role con
ferred upon him by the 
Constitution. 

confer too much power 
upon the President. The 
convention ultimately as
sented, however, to grant
ing the President a 
negative, subject to over
ride by a two-thirds vote of 
the national legislature. 
Madison, Notes of Debates 
in the Federal Convention 
of 1787 61-66, 462-65, 
627-30 (Norton: 1966). 

What is significant 
about the convention de
bate is that no one ever pro
posed any legislative role 
for the President except a 
"negative" one. As Alex
ander Hamilton wrote in 
Federalist No. 73, the 
President was granted veto 
power to protect the execu
tive from the "legislative 
body invad[ing] the rights 
of the Executive." The 
veto, then, was visualized 
as a "constitutional and ef
fectual power of self-de
fence." 

The principle underly
ing the veto power, there
fore, is responsive in 
nature, not initiative. And 
for good reason. The 
President, having been 
elected by the whole peo
ple through the electoral 
college, was to exercise his 
veto role as "a salutary 
check upon the legislative 
body, calculated to guard 
the community against the 
effects of faction, precipi
tancy, or of any impulse 
unfriendly to the public 
good, which may happen to 
influence a majority of that 
body." Federalist No. 73. 

By so limiting the Presi
dent's participation in the 
legislative process, the 
Constitution removed him 
from the give and take, the 
wheeling and dealing, that 
takes place in a legislative 
body. His role was to be 
that of statesman, not poli
tician, above the fray and, 
therefore, prepared to exer
cise his constitutional duty 
to "preserve, protect and 
defend the Constitution of 
the United States." 

5 
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To play the role of prime 
minister, then, is to deni
grate the office of the 
President. As prime minis
ter, one must become a ne
gotiator, albeit the chief 
negotiator, of the legisla
tive compromise, as Clin
ton was in the budget deal. 
Thus, he became subject to 
the special interest pres
sures in the same way as 
the members of the House 
and the Senate. 

For instance, Clinton re
fused to accede to a pro vi
sion enacted by the Senate 
extending "education 
IRA's" beyond college tui
tion to that paid for private 
(including religious) pri
mary and secondary educa
tion . Clinton won, 
prompting Gary Bauer of 
the Family Research Coun
cil to observe that the 
President had kowtowed to 
the National Education As
sociation: 

This is backroom, spe
cial interest politics at its 
worst. President Clinton, 
acting at the behest of 
Washington-based special 
interest lobbyists, has told 
American families that he, 
Washington-based bureau
crats and special interest 
lobbyists know better than 
parents how to address the 
educational needs of their 
children. Human Events 4 
(Aug. 8, 1997). 

Had the Republicans in
sisted that the President 
play the limited negative 
role prescribed by the Con
stitution, they would have 
put the President into a re
stricted responsive role, 
rather then in the com
manding initiative role that 

he played. 

THE PRESENTMENT 
PROCEDURES 

Article I, Section 7 
leaves no doubt about that 
responsive role when it 
states that a bill shall not be 
"presented" to the Presi
dent until it "shall have 

agreed to let go through." 
Human Events 23 (Aug. 
15, 1997). And, it went 
without saying that the 
President could not veto a 
package that he had al
ready agreed to. 

Anticipating such temp
tations, the Constitution's 
drafters did not leave any 
gaps in procedure, lest 

The line-item veto is sure 
to be challenged in court 

It is yet to be seen, 
however, whether the 

wholesale bypass of the 
bicameral and 

presentment principles 
and procedures will face 

a similar challenge. 

passed [both] the Ho]lse of 
Representatives and the 
Senate ... . " The education 
IRA had only passed the 
Senate before it was pre
sented to the President. 
Thus, the President got to 
play his veto card early and 
won the concession that he 
sought. Jones, "Yes, Sir, 
Mr. President," World 12-
13 (Aug. 9/16, 1997). 

In other instances, how
ever, the President did not 
win. On those matters, he 
conceded that he could not 
even use his new power of 
the line-item veto "on any
thing that our negotiators 

either Congress or the 
President circumvent their 
prescribed constitutional 
role in the legislative proc
ess. According to Article I, 
Section 7, not only must 
every "Bill" be presented 
to the President for ap
proval or veto only after 
passage by billh the House 
and the Senate, but 
"[e]very order, resolution, 
or vote, to which the con
currence of the Senate and 
the House of Repre
sentatives may be neces
sary." This addition 
prompted the Supreme 
Court to comment that 

"[t]he decision to provide 
the President with a limited 
and qualified power to nul
lify proposed legislation by 
veto was based upon the 
profound conviction of the 
Framers that the powers 
conferred on Congress 
were the powers to be most 
carefully circumscribed." 
INS v. Chadha, supra, 462 
U.S. at 947. 

At the same time, the 
President's role was also 
carefully circumscribed 
lest he, like the British 
king, would come away 
with any legislative pre
rogatives. Madison, 
Notes, supra, at 45-48. 

CONCLUSION 

Following Congres
sional approval of the 
budget deal, the President, 
now freed from the restric
tions normally attendant 
upon a prime minister, de
cided to line out three items 
in the deal. A number of 
Republicans cried foul, but 
only Democratic Senator 
Robert C. Byrd invoked the 
Constitution. By using the 
line-item veto, Byrd as
serted, the President had -
along with Congress -
transformed himself into a 
"superlegislator." The 
Washington Times A 1, A8 
(Aug. 12, 1997). 

The line-item veto is 
sure to be challenged in 
court. It is yet to be seen, 
however, whether the 
wholesale bypass of the bi
cameral and presentment 
principles and procedures 
will face a similar chal-
lenge. li'*' 
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A FIRST AMENDMENT 
COUNTERREVOLUTION 

Black asserted 
that the 

Constitution 
meant that 

Congress may 
pass no law

not, as 
Frankfurter 

seemed to say, 
no Jaw unless 
Congress had a 
"good reason. " 

A Constitutional 
Revolution. 

During the 1940's and 
1950's, the United States 
Supreme Court was deeply 
divided over the First 
Amendment. One side was 
led by Justices Felix Frank
furter and John Marshall 
Harlan who took an evolu
tionary and pragmatic ap
proach. They preferred to 
decide cases ad hoc, bal
ancing the interests of the 
individual against those of 
the State. Because Frank
furter and Harlan more 
often than not balanced the 
interests in favor of the 
Government, their consti
tutional philosophy be
came identified with the 
"conservative" wing of the 
Court. See, e. g., Dennis v. 
UnitedStates,341 U.S.494 
(1951). 

The "liberal" side was 
led by Justices Hugo Black 
whose approach was his
torical and principled. Jus
tice Black particularly 
insisted that the Court was 
not empowered by the 
Constitution to balance the 
interests between individ
ual liberty and societal or
der. The people, Black 
repeatedly wrote, had al
ready done that in the Con
stitution. Instead, Justice 
Black maintained that the 
Court was authorized only 
to examine the constitu-

tional text, context and his
tory, uncover the original 
principles and apply them 
without regard to present 
pragmatic concerns. See, 
e.g.,ld, 341 U.S. at579-81 
(Black, J. dissenting). 

Black's constitutional 
premises led him to con
clude that the First Amend
ment contained a catalog of 
"absolutes." Because the 
text stated that "Congress 
shall pass no law," Black 
asserted that the Constitu
tion meant that Congress 
may pass no law - not, as 
Frankfurter seemed to say, 
no law unless Congress had 
a "good reason." Because 
Black also believed that the 
Fourteenth Amendment 
had incorporated all of the 
first eight of the Bill of 
Rights, including the First 
Amendment, he also ap
plied his absolutist, origi
nalist philosophy to the 
States. See Everson v. 
Board of Education, 330 
U.S. 1 (1946). 

Black's insistence upon 
applying constitutional 
"absolutes" did not always 
yield "liberal" results. See, 
e.g., Adderley v. Florida, 
385 U.S. 39 (1%6). Nor 
did he always follow his 
"originalist" approach. 
E.g., Roth v. United States, 
354 U.S. 476, 514-18). Nor 
did he always abide by the 
original principles. Engle 
v. Vitale, 370 U.S. 421 

(1962). But he did provide 
a constitutional benchmark 
by which to measure a 
Court opinion. 

That check was lost 
when Justice Black left the 
Court in the early 1970's. 
But even before he left, the 
"liberal" wing of the Court 
had abandoned Black's 
originalist/ principled ap
proach to the First Amend
ment in favor of 
Frankfurter's philosophy 
of evolutionary pragma
tism. Under the leadership 
of Justice William Bren
nan, the Court took the 
Frankfurter/Harlan balanc
ing tests and revolutionized 
the First Amendment. 

In the area of freedom of 
religion, a three-part Estab
lishment Clause test was 
invented to force the na
tion's laws and policies to 
be "religiously neutral," 
thereby virtually excluding 
the Bible as a meaningful 
foundation for American 
law and politics. With re
spect to the Free Exercise 
Clause, religion was sub
jectivized. Then, under 
Brennan's "compelling 
state interest" test, the 
Clause was transformed 
from an absolute barrier to 
Government intrusions 
upon the conscience of the 
people to an evolutionary 
accordion of toleration, 
thereby further marginaliz
ing the influence of Chris-

7 
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tianity on the formation of 
public policy in the na
tion's legislatures. 

As for the freedom of 
speech, the freedom of the 
press, the right of the peo
ple to assemble, and the 
right of the people to peti
tion their Government for 
redress of grievances, the 
Court amalgamated them 
under one superintending 
slogan- freedom of expres
sion. Having thus di
vorced the constitutional 
text, the Court took its bal
ancing formulae and evo
lutionary perspective to 
extend, for the first time in 
history, First Amendment 
protection to pornography 
and profanity, to defama
tion and commercial ad
vertlsmg. At the same 
time, the Court used the 
same balancing tests and 
evolutionary approach to 
remove from absolute First 
Amendment protection 
such activities as political 
campaigns and candida
cies, street assemblies, and 
access to government 
school property. 

Taking advantage of the 
Court's rulings that gov
ernment schools must be 
religiously neutral, the 
ACLU and others sought to 
deny to religious people, 
and Bible-believing Chris
tians especially, the right to 
speak, preach and prosely
tize on government school 
property. Had such efforts 
succeeded, religious views 
would have been excluded 
from the "public square" 
altogether. But, as the dis
crimination against Chris
tians (and a few other 
religious groups) in-

creased, a counterattack 
was launched. 

A Constitutional 
Counterattack. 

Initially, the counterat
tack focused upon dis
criminatory practices 

against Christians seeking 
access to "free speech pub
lic forums" generally 
available to the public. 
This tactic succeeded not 
only in keeping the public 
forums open to "religious 
speech," but other less pub
lic forums as well. Now, 
under the Court's rule 
against "viewpoint dis
crimination," the effort to 
exclude Christian and 
other religious speech from 
the public marketplace of 
ideas has been defeated, al
though by a narrow mar
gin. See Rosenberger v. 
University of Virginia, 515 

U.S. --, 132 LEd 2d 700 
(1995). 

The counterattack 
against the Establishment 
Clause precedents insisting 
on "religious neutrality" on 
public property has not 
been quite as successful. 
While the test of 

secular purpose, primary 
religious effect, and exces
sive entanglement is no 
longer Court dogma, relig
ious views continue to play 
a minor role in the forma
tion and implementation of 
public policy. This is espe
cially true in education 
where the secular human
ist, evolutionary world 
view dominates the public 
school classroom and the 
Christian alternative is still 
excluded as constitution
ally illegitimate. Edwards 
v. Aguillard, 482 U.S. 578 
(1987). 

As for the Free Exercise 
Clause, there has been no 

counterattack against the 
Court's subjectivization of 
religion. To the contrary, 
instead of welcoming the 
Court's retreat from its 
view that religious con
science was to be tolerated 
only when there were no 
countervailing compelling 
state interests, the religious 
and civil rights communi
ties -both liberal and con
servative - joined forces 
against the Court. They 
persuaded Congress to 
pass the Religious Free
dom Restoration Act 
(RFRA), reinstating and 
extending wholesale Bren
nan's "compelling interest 
test" to every possible "re
ligious" claim that modern 
man could invent- as evi
denced by the numerous 
cases spawned by RFRA in 
the prisons. 

RFRA' s regime of relig
ious toleration proved to be 
short-lived, however, 
when the Court ruled it un
constitutional. City of Bo
eme v. Rores, 65LW 4612 
(1997). While many have 
cried out against this rul
ing, the decision is both 
strategically and constitu
tionally sound. 

As for strategy, had 
RFRA not been found un
constitutional, it would in
evitably have been used to 
legitimate sexual practices 
ranging from polygamy to 
fornication ·and death ac
tions from abortion to sui
cide. In addition, RFRA 
would have continued to 
promote the Free Exercise 
right as a kind of special 
privilege for religious peo
ple, especially Christians, 
unavailable to others. 
Such special religious ex-

8 
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emptions reinforce the 
view that "Christianity" 
and other religious views 
do not belong in politics, 
nor in public policy. After 
all, if religious people are 
constitutionally entitled to 
an exemption from laws 
that apply to the public 
generally, why should re
ligious people be allowed 
to impose their values on 
the public when members 
of the public with different 
values are not allowed to 
impose theirs on religious 
conscientious objectors? 

As for constitutional 
principle, the First Amend
ment religion clauses were 
never designed to protect 
subjective religious con
science, as such. Rather 
both the Establishment and 
the Free Exercise Clauses 
were originally designed to 
erect an absolute barrier 
against the Government in
truding upon areas of life 
over which the Govern
ment has no jurisdiction. 
At the same time, neither of 
the Clauses was designed 
to secularize law, politics 
and public policy. 

RFRA did nothing tore
store either of these two 
principles. Rather, it con
tributed to their continued 
erosion. Under RFRA, the 
Government would have 
continued to usurp the 
work of the church from 
welfare to day care and 
from education to congre
gational self-government. 
And, under RFRA, Chris
tians would have continued 
to abandon the public pol
icy arena to others in ex
change for a statutorily 
guaranteed exemption 
from those laws that vio-

lated their religious con
sciences. 

But the First Amend
ment was not designed to 
make the world safe for 
"religious dropouts." 
Rather it was designed to 
create a Christian civil or
der that guaranteed true 
liberty for everyone and an 
informed and vigilant citi
zenry to ensure that those 

pragmatic view of civil lib
erty, the other reflecting an 
unchanging, principled 
view of freedom. It was 
the latter, not the former 
upon whichAmerica'sleg
acy was built. Only if the 
First Amendment is re
turned to its original foun
dations will true law and 
liberty return to the nation. 

It is no accident that the 

The First Amendment 
was not designed to 
make the world safe 

for ''religious 
dropouts. '' 

guarantees were not lost. 
To fulfill these twin pur
poses, there must be a con
stitutional counter
revolution, restoring the 
nation to the founding prin
ciples of the First Amend
ment. 

A Constitutional 
Counterrevolution. 

The battle for the First 
Aunendmentisnotbetween 
liberals and conservatives, 
nor between libertarians 
and social conservatives, 
nor between the ACLU and 
the ACU. Rather, the bat
tle is between two compet
ing world views - one 
reflecting an evolutionary, 

first freedoms listed in the 
First Amendment are those 
related to religion. Relig
ion defined those duties 
that man owed exclusively 
to God, and since those du
ties could not be performed 
in allegiance to any other, 
they had to be entirely ex
cluded from the civil juris
diction. The 1776 Virginia 
Constitution identified 
those duties as ones that, 
according to the law of the 
Creator, could only be en
forceable by "reason and 
conviction, not by force or 
violence." 

Whether one calls these 
rights "God-given" or 
"natural," the result is the 
same. There are some areas 

of life that are totally and 
completely outside the ju
risdiction of civil society. 
They are immune, not be
cause they do not impact on 
society; rather, they are im
mune because the very na
ture of the duty demands it. 
What are these duties? 
They are the duties of 
heart and 1nind. Both must 
be protected from the 
power of the civil ruler be
cause duties of heart and 
mind by definition cannot 
be sanctioned by force 
without undermining the 
very duty that is being rein
forced. 

Take, for example, the 
duty to care for the poor. 
According to the law of 
Moses, this duty arises 
solely out oflove for one's 
fellow man. Consequently, 
even in theocratic Israel, 
the duty to care for the eco
nomic needs of others was 
not enforceable by civil 
sanction. In secular Amer
ica, however, everyone 
must pay taxes to support 
welfare to the poor. That 
was not what was contem
plated by the 18th Century 
Virginians who pro
claimed that the duty of 
charity was a "mutual," not 
a "civil," one. 

Likewise, the duty to 
educate was promoted by 
Thomas Jefferson as one 
completely outside the ju
risdiction of the State. 
Education was to be kept 
free so that one's mind 
would remain free - free 
from taxes that promote the 
propagation of opinions 
with which one disagrees, 
free even from having to 
promote any opinions at all 
- for, as Jefferson put it, 

9 
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"opinions" and "truth" can 
never properly be the ob
jects of Government. 

In this way, the two re
ligion clauses of the First 
Amendment were de
signed to deny to the civil 
ruler total jurisdiction -
there are some things that 
just do not belong to Cae
sar no matter how compel
ling an interest Caesar 
might have. Having al
ready denied the civil 
authorities total jurisdic
tion, the next step was to 
preserve to the people 
authority to keep their rul-

ers from taking away their 
liberties. To see that they 
did, the people reserved the 
right to criticize their Gov
ernment without fear of 
prosecution (the freedom 
of speech), to write what
ever they chose without the 
Government serving as the 
people's editor-in-chief 
(the freedom of the press), 
to consult one with another 
concerning the common 
good on private and public 
property (the right of as
sembly), and to petition 
their Government for re
dress of grievances. 

These rights, then, were 
designed to preserve the ul
timate civil sovereignty of 
the people. They were not 
designed to protect "free
dom of expression." To 
the contrary, the civil rul
ers had a duty to protect the 
people from pornography, 
profanity, and defamation 
in order to preserve com
munity morals. For a mor
ally corrupt society 
necessarily undermines the 
political vitality of the peo
ple and, thereby, enables 
the Government to run 

roughshod over the peo
ple's liberties. 

What America's foun
ders feared has come to 
pass, as license has been 
substituted for liberty and 
as total jurisdiction has 
practically been ceded to 
the Government. What is 
needed is a constitutional 
counterrevolution so that 
America will once again be 
one nation under God, and 
its government once again 
will be of the people, by 
the people and for the peo-
ple. ~ 
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WHO IS RESPONSIBLE? 
by Mrs. Judie Brown 

Two men died recently, 
Andrew Cunanan and 

retired Supreme Court Jus
tice William Brennan. In 
each case enormous ques
tions emerge when one 
stops long enough to con
sider more than what has 
been reported. 

Alleged serial killer An
drew Cunanan, at the age of 
27, died as violently as he 
lived the last45 days of his 
life. We learned from the 
reports of his life that he 
was likable, an admitted 
homosexual "boy-toy" 
who for no apparent reason 
turned to murder. We know 
he was flamboyant, we 
know he was escorted to a 
high school prom by an 
"older man," but we ha
ven't heard anything about 

his life prior to that point. 
No one has investigated the 
circumstances earlier in his 
life that led to a lifestyle in 
which sexual perversion 
was accepted, practiced 
and pursued. 

Whatmadethismanturn 
against God or away from 
God, if he ever knew God, 
may always be a mystery, 
but in the end the nation 
sighed with relief as com
mentators remembered him 
as a threat to society who 
was finally out of the way. 
Cunanan was cremated and 
that was the end of his 
story. 

Sensationalism fol
lowed him for a few days, 
but no one asked who was 
responsible for whatever 
drove Andrew Cunanan to 
sexual perversion and ulti-

mately crimes against his 
fellow human beings. 

A movie is being made 
about Cunanan' s life, but to 
what end? Will it help so
ciety understand the devi
ant behavior that preceded 
his crimes against others? 
Will it expose the homo
sexual lifestyle that defies 
nature's design of the hu
man being? Will the re
sponsible parties who 
played a role in diverting 
this individual away from 
God's plan for his life be 
exposed? 

God have mercy on him. 
One day after Cu

nanan's suicide, another 
man died. This man, re
tired Supreme Court Jus
tice William Brennan, was 
eulogized with generous 
praise. He was remem
bered by president Clinton 
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as compassionate, and he 
was buried after a funeral 
Mass was celebrated in a 
Roman Catholic Church in 
the Archdiocese of Wash
ington, D.C. Supreme 
Court Justice Brennan 
spent 33 years on the high 
court. He was involved in 
the Roe v. Wade/Doe v. 
Bolton decisions of Janu
ary 22, 1973 which de
criminalized a heinous act, 
one that murders one hu
man being by surgical pro
cedure every twenty 
seconds in America. Bren
nan was one of seven mem
bers of the court who 
authorized abortion on de
mand. 

Brennan was honored 
by many from clergymen 
to politicians. Brennan, 
responsible for the sanc
tioned murder of millions 
of innocent little boys and 
girls, was portrayed as a 
hero. No one addressed his 
actions or suggested that he 
was at least partially re
sponsible for this blight on 
our nation, nor is there a 
record of his having regret
ted his role. 

God have mercy on him. 
Cunanan, who lived in a 

culture that accepted the 
murder of innocent boys 
and girls in the womb, will 
not be remembered at all. 
He is a blip on the radar 
screen, a scourge whose 
acts of violence gained him 
momentary fame. 

But the question is this: 
which of these two men is 
responsible for the greater 
evil? Why was one hon
ored with a full Catholic 
funeral Mass while the 
other was dismissed as the 

demon he became? Did 
either of them accept re
sponsibility for their evil 
deeds? Were either of them 
accountable to their fellow 
human beings for what 
they perpetrated? Only 
God knows what occurred 
in their final moments be
fore death, but we are left 
to wonder many things. 

How did society choose 

places in the human com
munity. 

We cannot see the faces 
of the millions of those 
who have died because re
tired justice Brennan saw 
nothing wrong with a 
mother making a decision 
that her prebom child was 
a problem, an inconven
ience or a difficulty to be 
eliminated. 

We can see the faces of 
Cunanan s victims. We 
cannot see the faces of 

the millions of those who 
have died because retired 

justice Brennan saw 
nothing wrong with a 

mother making a 
decision that her prebom 
child was a problem, an . . 

Inconvenience or a 
difficulty to be 

eliminated 
to honor one and despise 
the other? 

The answer to this ques
tion rests in the moral 
abyss we know as Ameri
can culture. 

We can see the faces of 
Cunanan's victims, we can 
hear the stories of their 
families, their accomplish
ments in this life and their 

We can listen to the pre
ponderance of opinions 
about what drove Cunanan 
to murder in cold blood, 
but we have not heard any
one suggest that perhaps 
Cunanan was affected 
somehow by a society in 
which human life is so 
cheap that one human be
ing can decide the fate of 
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another human being sim
ply because she is stronger 
or bigger or believes she is 
merely exercising her "re
productive rights." 

We can listen to the elo
quent commentary about a 
former Supreme CourtJus
tice who defended freedom 
in every way, but we will 
not hear that Brennan's 
fierce dedication to free
dom went haywire when he 
chose to agree that one ex
pression of a woman's 
freedom was to seek the de
struction of her own child. 

The evil of the crimes 
perpetrated by Cunanan is 
no worse than the evil of 
the crimes affirmed by 
Brennan. The difference is 
that in one case, this soci
ety was horrified by the 
senseless actions of a ma
niac, while in the other case 
the maniacal arrogance of 
a man wearing judicial 
robes served the purposes 
of a society that is unwill
ing to accept responsibility 
for sexual sins and prefers 
to hide behind the decep
tion of sexual freedom. 

Who is responsible for 
the tragic actions of An
drew Cunanan? 

Who is responsible for 
the tragic actions of Wil
liam Brennan? 

Judie Brown is presi
dent of American Life 
League, Inc., a pro-life 
grassroots educational or
ganization with headquar
ters in Stafford, Virginia. 

Reprinted with permis
sion. 
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COURTS V. CONSTITUTION 

If the judges 
were given the 
sole and final 

power to 
determine the 

constitutionality 
of a Jaw- then, 

Jefferson 

B ack in the summer of 
1986, Pat Robertson 

was asked by the editorial 
board of the Washington 
Post whether, if elected 
President, he would uphold 
as "the law of the United 
States" the Supreme Court 
decision in Roe v. Wade, 
which established abortion 
as a constitutional right. 
Robertson replied that he 
would not: 

I take issue with your 
premise. A Supreme Court 
ruling is not the ]a w of the 
United Smtes. The Jaw of 
the United States is the 
Constitution, treaties made 
in accordance with the 
Constitution and Jaws duly 
enacted by the Congress 
and signed by the president 
And any of those things I 
would uphold tomlly with 

maintained "the all my strength, whether I 
. d · · f ' , 1 A agreed with them or not 

JU 7.CJary WOU1u The WashingtonPost(June 
be} a despotic 21. 1986) 

b 
.z... , In a chorus of editorials, 

'Ianc11. the press excoriated 
Robertson. The Pln1adel-
phia Inquirerproclaimed: 

[Mr. Robertson's] de
nial of judicial authority 
constitutes nothing Jess 
than denial of the Constitu
tion in theory and in prac
tice. Therefore he 
disqualifies himself from 
eligibility to be president, 
for he could not truthfully 
abide by the oath requiring 
him to "preserve, protect 
and defend the Constitution 
of the United Smtes. " 

The Virginian-Pilot 
wrote that Mr. Robertson's 

views were "rubbish, 
hardly worthy of a person 
who aspires to the highest 
office in the land:" 

[W]hen the Supreme 
Court makes a ruling, that 
ruling is the fa w - two cen
turies of American juris
prudence have esmblished 
that as a tact.. .Roe is the 
Jaw and, as president, Mr. 
Robertson would have to 
faithfully execute it The 
Virginian Pilot (June 28, 
1986). 

Four months later, then 
U. S. Attorney General Ed
win Meese, speaking in 
New Orleans, stated that a 
Supreme Court decision 
"does not establish a "su
preme Law of the Land" 
that is binding on all per
sons and parts of govern
ment, henceforth and 
forevermore:" 

To confuse the Constitu
tion with judicial pro
nouncements allows no 
smndard by which to criti
cize and to seek the overrul
ing of [cases] such as Dred 
Scott, and Plessy v. Fer
guson. To do otherwise ... is 
to submit to govemment by 
judiciary Meese, The 
Law ofthe Constitution, 61 
Tul L. Rev. 979 (1987) 

Meese, like Robertson 
before him, generated a 
storm of protest. Leading 
constitutional scholars, like 
Laurence Tribe of Harvard, 
warned that Meese posed 
"a grave threat to the ru1e of 
law." 

Robertson and Meese 
did not make their state-

ments without historical 
support. Both relied on 
Thomas Jefferson and 
Abraham Lincoln who, 
during the time of their 
presidencies, expressed 
similar views. 

In a letter to Abigail 
Adams in 1804, Jefferson 
defended his action com
muting men who had been 
convicted under the Sedi
tion Act of 1798: 

You seem to think it de
volved on the judges to de
cide on the validity of the 
sedition law. But nothing 
in the Constitution has 
given them the right to de
cide for the Executive, any 
more than to the Executive 
to decide for them. Both 
magistracies are equally in
dependent in the sphere of 
action assigned to them. 
The judges, believing the 
Jaw constitutional, had a 
right to pass a sentence of 
fine and impn'sonment, be
cause that power was 
placed in their hands by the 
Constitution. But the Ex
ecutive, believing the Jaw 
to be unconstitutional, was 
bound to remit the execu
tion of it; because that 
power has been confided to 
him by the Constitution. 8 
The Writings of Thomas 
Jefferson 310 (Ford ed. 
1897). 

If this were not the case 
- if the judges were given 
the sole and final power to 
determine the constitution
ality of a law - then, Jeffer
son maintained, "the 
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judiciary [would be] a des
potic branch." 

56 years later, Abraham 
Lincoln in his First Inaugu
ral Address echoed Jeffer
son. The Supreme Court's 
decision in Dred Scott -that 
a black man had no rights 
that a white man was bound 
to respect - was not, Lin
coln maintained, the law of 
the land. To claim other
wise, Lincoln asserted, 
would elevate the Court I 
above the Constitution and 
the people: 

[I}f the policy of the 
government, upon vital 
questions of the whole peo
ple, is to be irrevocably 
fixed by decisions of the 
Supreme Court. .. the peo
ple will have ceased to be 
their own rulers, having to 
that extent practically re
signed the government into 
the hands of that eminent 
tribunal. 6 Messages and 
Papers of the Presidents 5 
(J. Richardson ed. 1900). 

Even with Jefferson and 
Lincoln on their side, 
Robertson and Meese did 
not convince their chal
lengers. In response to 
Robertson's reliance on 
Jefferson, for example, the 
Philadelphia Inquirer 
wrote: 

... [T]his was one dispute 
that Mr. Jefferson lost, de
cisively, in 1803. Ever 
since, the Supreme Court's 
authon·ty to declare acts of 
Congress, the executive 
branch or state govern
ments unconstitutional -
and thus void - has been 
essential to the evolution of 
the rule oflaw in this coun
try 

The Inquirerreferred to 
1803 because that was the 
year in which Chief Justice 

John Marshall wrote Mar
bury v. Madison, 5 U.S. (1 
Cranch) 137. The Inquirer 
claimed that, in Marbury, 
Marshall established the 
Supreme Court as "the fi
nal arbiter of law in Amer
ica." "Without such an 
arbiter," the Inquirer con
cluded, "it is doubtful that 
America could long remain 

As for the Marbury 
opinion, Marshall never 
claimed, as the Supreme 
Court, in 1958, said he did, 
that "the federal judiciary 
is supreme in the exposi
tion of the law of the Con
stitution .... " Cooper v. 
Aaron, 358 U.S. 1 (1958). 
To the contrary, Chief Jus
tice Marshall declared the 

If five justices on the 
Supreme Court can decide 

what the law of the 
constitution is, then 

America would no longer be 
govemed by the rule of law. 

a nation oflaws." 
The Virginian-Pilot 

took this point a step fur
ther: 

Without judicial review, 
anarchy would prevail. 
The nation needs a referee, 
and the court is it 

Such optmons are 
widely held in the commu
nity at large and almost 
universally taught in the 
law schools. Yet, they are 
wrong on three counts. 
First, Chief Justice Mar
shall did not establish, in 
Marbury v. Madison or in 
any other opinion that he 
wrote, that the Court was 
the "final arbiter" of the 
law of the Constitution. 
Second, in elevating the 
Court above the Constitu
tion, the rule of law is lost, 
not preserved. Third, judi
cial supremacy has un
leashed the forces of 
anarchy, not kept them in 
check. 

law as it is written in the 
constitutional text is su
preme over the courts, just 
as it was over Congress. 

Quoting several sec
tions of the Constitution 
addressed specifically to 
the power of the courts, 
Marshall wrote: 

The judicial power of 
the United States is ex
tended to all cases arising 
under the constitution. 

Could it be the intention 
of those who gave this 
power, to say that in using 
it the constitution should 
not be looked into? That a 
case arising under the con
stitution should be decided 
without examining the in
strument under which it 
arises? 

This is too extravagant 
to be maintained ... 

. . . [I]t is apparent that 
the framers of the constitu
tion contemplated that in
strument as a rule for the 
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government of courts, as 
well as of the legislature. 

In conclusion, Marshall 
referred to that part of Ar
ticle VI which states that 
the Constitution is the su
preme law of tha land, stat
ing: 

Thus, the particular 
phraseology of the consti
tution of the United States 
confirms and strengthens 
the principle supposed to 
be essential to all written 
constitutions, that a Jaw re
pugnant to the constitution 
is void; and that courts, as 
well as other departments, 
are bound by that instru
ment. 

The Marbury opinion, 
rightfully understood, 
stands for the proposition 
that a court precedent, like 
a Congressional statute, is 
void if repugnant to the 
constitution, as it is writ
ten, not as the court would 
have it be. 

This must be so if Amer
ica is to be a government of 
laws and not of men. For if 
five justices on the Su
preme Court can decide 
what the law of the consti
tution is, then America 
would no longer be gov
erned by the rule of law. 
Rather, it would be gov
erned by the opinion of five 
justices. 

The very nature of the 
Rule of Law is that law 
must exist independent 
from the men who are 
authorized to apply it. Oth
erwise, the rule of law 
would be a cruel hoax. 

America's founders un
derstood this. That is why 
they declared in the na
tion's Charter that America 
would be governed by "the 
law of nature and nature's 
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God," that is, by God's will 
revealed in nature and in 
the Holy Scriptures. And 
that is why they declared 
that the purpose of govern
ment was to secure God's 
laws governing life, liberty 
and the pursuit of happi
ness. Titus, The Declara
tion of Independence: The 
Christian Legacy(1995). 

Because God's law 
authorizes the people to 

constitute the government, 
the people are empowered 
to lay down the law gov
erning their government 
officials, including their 
judges. This they did in a 
written constitution for the 
purpose that these limits 
neither be mistaken nor 
forgotten. 

Today, courts have not 
only forgotten the written 
constitution, they have 

mistaken their own opin
ions for that of the written 
text. In doing so they have 
transformed America from 
a nation ruled by law to one 
ruled by opinion. 

Whenever a nation is 
ruled by opinion, then it is, 
by definition, not being 
ruled by law. Hence, it 
will inevitably descend 
into anarchy, for the very 
nature of anarchy is law-
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lessness. 
We live in a lawless and 

rebellious age. It is due in 
no small part to the courts' 
war of rebellion against the 
Constitution as it is writ
ten. Until America's 
judges submit themselves 
to that written document, 
the nation's effort to return 
law to the streets of Amer
Ica are doomed to fail. 
~ 

Separation of School and State 
I n the beginning most 

Americans were edu
cated at home. Public edu
cation was offered through 
the Church, not the State. 
Under this system, most 
people learned to read, 
write, and do arithmetic. 
And, because the Bible was 
at the center of education, 
most people learned to fear 
God. In short, an American 
education prepared people 
for life, both for now and 
the hereafter. 

This did not happen by 
accident. America's foun
ders knew that an educated 
people was essential to 
good government and lib
erty. They also knew that 
religion and morality were 
absolutely essential to a 
good education. To them, 
an education without God 
was no education at all . 
Thus, a morally and intel
lectually sound education 
was a high priority. 

A POLITICAL DECISION 

The first decision Amer
ica's founders made about 

education was a political 
one. They decided that 
education belonged to state 
and local communities, not 
to the government in 
Washington, D.C. They 
rejected the top-down edu
cational systems of Europe 
as contrary to the spirit of a 
free people. They favored 
an education that re
sponded to the needs and 
desires of families, not to 
the needs and desires of rul
ers. 

Consequently, the 
United States Constitution 
did not delegate any power 
over education to the na
tional government. The 
Tenth Amendment was 
added to the Constitution to 
make sure that any power 
"not delegated" to the na
tional government re
mained with the States or 
the People. 

At first, the States left 
education under the "ex
clusive" control of local 
communities- "towns, par
ishes, precincts, and other 
bodies politic, or religious 
societies." (See Art. III of 

the 1780 Mass. Constitu
tion.) Public education be
came a joint enterprise 
among families, local gov
ernment, and local 
churches. 

Even after the States 
took a more active role in 
public education, popu
larly elected local school 
boards set educational poli
cies and standards. With 
public schools under local 
control, principals and 
teachers were directly ac
countable to the parents of 
the children that they 
taught and supervised. 

AN ECONOMIC 
DECISION 

The second decision that 
America's founders made 
about education was an 
economic one. How was 
education to be financed? 
The top-down educational 
systems of Europe were 
supported by nationwide 
taxes exacted from the peo
ple, paid to gove~ent bu
reaucrats who, in turn, 
planned and directed the 
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education of the nation's 
children. 

Americans chose differ
ently, permitting much 
more freedom to the peo
ple. The Puritans of Mas
sachusetts, for example, 
required the people to pay 
a tax to support education. 
But the people paid that tax 
directly to the teacher of 
their choice, parents ' con
tracting personally with the 
teachers of their children. 
There was no state tax col
lector, no state department 
of education. It was a kind 
of voucher system, without 
a government bureaucracy 
spending half the money 
on itself. 

Most states followed 
Massachusetts. One State, 
however, did not. In Vir
ginia, James Madison and 
Thomas Jefferson fought 
and won for the people the 
right not to be taxed at all 
for education. In 1786, the 
Virginia legislature passed 
Jefferson's famous Statute 
for Religious Freedom, 
separating school from 
state. Under Jefferson's 
statute, education in Vir
ginia was to be completely 
voluntary. The State had 
no role whatsoever. By 

setting education totally 
free from the state' s taxing 
power, education was set 
free from government con
trol. 

Jefferson and Madison 
opposed government con
trol because they believed 
in the freedom of the mind. 
Men's opinions- about re
ligion, history, physics, ge
ometry - were to be totally 
free of government "stand
ards." By not taxing the 
people for education, they 
brought education out from 
under thumb of govern
ment officials. 

A LEGAL DECISION 

The final decision about 
education in America was 
a legal one. In Virginia's 
1776 Constitution, the peo
ple decided to separate the 
authority of the Church 
from that of the State. This 
meant not only that the 
State had no power over the 
religious beliefs of the peo
ple, but that the State had 
no power over the minds 
and opinions of the people. 

Therefore, in Virginia, it 
was just as unconstitu
tional for the State to tax 
the people to support edu-

cation as it was for the State 
to tax the people to support 
the worship of God. Ac
cording to Jefferson, a tax 
for either purpose was 
"sinful and tyrannical," be
cause it "compelled" a tax
payer " to furnish 
contributions for the 
propagation of opinions 
which he disbelieves and 
abhors. " He and Madison 
believed that it was not the 
States job to educate the 
people to be good citizens 
any more than it was the 
State's job to teach the peo
ple to be "good Chris
tians." 

Virginia's separation of 
school from state lasted un
til after the Civil War when 
its constitution was 
changed to provide for a 
tax-subsidized education 
system. Such a system 
first originated in Massa
chusetts when that State 
had an established church. 
Because the people of 
Massachusetts had settled 
for a partnership between 
Church and State, the State 
oversaw the business of the 
church, including educa
tion. 

Soon the State took con
trol of education from the 

Church. Once the State 
took over, it eliminated the 
people's right to choose 
their own teachers. Thus, 
it established a public 
school system supported 
by taxes upon the people, 
but controlled by the State. 
In this way the State took 
from the parents their free
dom to choose what kind of 
education they wanted for 
their children. 

And so it is today, only 
now the national govern
ment has stuck its nose into 
the every school in Amer
ica, insisting that the chil
dren think and behave 
according to the standards 
of unelected education bu
reaucrats, not the standards 
of their parents. 

CONCLUSION 

Parental control of edu
cation will return to Amer
ica only if America returns 
to her political, economic 
and legal heritage -local 
control of schools, volun
tary support of education, 
and complete separation of 
school from state. 
~ 

THE BIBLE WAS THE STANDARD 

by Marilyn Titus 

She was a little lady, look
ing like she needed help. 

As she anxiously glanced 

around I noticed her heavy, 
long dress and lacy hair
covering. She was standing 
in the store in front of inti
mate apparel. Remember
ing a "good buy" a month 

previous, I thought she 
might like my suggestion so 
I began to approach her. 
Quickly, anxiously, she 
grabbed a package and 
walked away. When I came 
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to where she had been I 
noticed that all of the pack
ages were stretch-lace biki
nis* . Then I understood. 

Only thirty years ago 
there was a store in our city 
- only one store - that 
featured these kinds of un
dergarments. I wouldn't 
even consider going into 
that store. Most people re
ferred to it as the "prosti
tutes shop." 

Today these tantalizing 
undergarments are fea
tured everywhere. Some 
stores don't even stock the 
nice fitting, comfortable 
cottons for women. 

It made me feel de
pressed to think that the 
American people had be
come so obsessed with 
lusty sex that even a 
woman who appeared to be 
"religious" was falling for 
the trap. 

Do women want their 
husbands to hold them in 
holiness as Christ does the 
Church?** Or, do they pre
fer that their husbands lust 
after them? What was go
ing through this woman's 
mind as she nervously 
glanced around? Was she 
only concerned that no one 
she knew would see her? 
What was she really buy
ing? 

We, as Christians, have 
lost so much in such a short 
time. How did this hap-

pen? 
Who sets the standards 

that the people adopt? 
In the beginning of this 

nation the standard was the 
Bible. The people re
flected the teachings of the 
scriptures in the principles 
they laid out in the various 
state constitutions, the 
Declaration of Inde
pendence, the national 
Constitution and the laws 
of the land. Because the 
Bible was the standard 
everything was consistent. 
The people knew right 
from wrong, proper behav
ior, and the difference be
tween true freedom and 
ungodly imposition upon 
others. 

Starting in Massachu
setts, however, the church 
allied itself to the state. 
Taxing the people to sup
port education was a joint 
effort. Not long after, the 
state had total control. 
Other states followed this 
new standard bearer. 
Home education gave way 
to tax-enforced state edu
cation. Parents were 
promised control over the 
subject matter and teaching 
- but lost it. School 
boards became political 
and made decisions based 
on state financed educa
tional opinions. Today 
school boards have gone 
one step further. They 
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make decisions based on 
the dollars attached to edu
cational programs. Soon 
(it is already in writing), 
there will be "certificates" 
issued. Young graduates 
(and ultimately all people) 
will need these certificates 
in order to obtain employ
ment. And, thus, in place 
will be the same system as 
communistic eastern 
Europe had and may still 
have to keep Christians 
from jobs. Literally starv
ing them out of the country, 
Christians will have to be
come hypocritical in order 
to survive in secret. 

"How does this relate to 
the little lady?" you may 
ask. The government 
schools, courts and Con
gress have opened the 
floodgates to the liberal 
press and movie-makers. 
The nation's standards of 
morality have changed so 
greatly (actual promotion 
of pornography, pre-mari
tal sex, sodomy) that even 
a little "religious" lady 
falls for it. 

A Massachusetts town 
was featured on the front 
page recently. The town 
school board was boasting 
that they have approved the 
teaching of homosexuality 
to kindergarteners. They 
further urged President 
Clinton to do more to pro
mote the homosexual 
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agenda. 
Think about it! What 

chance will these children 
have to survive their young 
lives without getting so 
twisted in their thinking 
and emotions that they will 
be destined for self de
struction?! 

As long as the state sets 
our standards and we do 
not unite to do what is 
right, we fail God, our na
tion, our children and our
selves. 

*bikini - [F. fr. Bikini, 
atoll of the Marshall is
lands in the northern Pa
cific, site of atomic bomb 
test of 1946; fr. the cam
parison of the effects 
wrought by a scantily clad 
woman to the effects of an 
atomic bomb] Websters 
Third New International 
Dictionary 

**Husbands, love your 
wives, even as Christ also 
loved the church, and gave 
himself for it: that he might 
sanctify and cleanse it with 
the washing of water by the 
word, that he might present 
it to himself a glori9us 
church, not having spot, or 
wrinkle, or any such thing; 
but that it should be holy 
and without blemish . 
Ephesians 5: 25-27 
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