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CONSTITUTION 
MENDING 

Each decade 
politicians and 
special interest 

groups have 
proposed 

amendments to 
remedy some 

alleged defect in 
the original text 

Since the 1950's, the 
American people have 

been told that their Consti
tution needs amending. 
Each decade politicians and 
special interest groups have 
proposed amendments to 
remedy some alleged defect 
in the original text. 

In the 1950's, conserva
tive Republicans and 
Southern Democrats spon
sored the Bricker Amend
ment to stop Presidents 
from using the treaty power 
to undermine the authority 
of Congress and the State 
legislatures. 

In the 1960's, conserva
tives in Congress promoted 
an amendment to the First 
Amendment to overrule the 
Supreme Court's decisions 
taking prayer and Bible
reading out of the public 
schools. 

In the 1970's, both liber
als and conservatives got on 

the amendment band
wagon. The liberals pushed 
hard for an "equal rights" 
amendment to protect 
women from sex discrimi
nation. The conservatives 
pushed for an amendment 
to overrule Roe v. Wade. 

In the 1980's, conserva
tives renewed their efforts 
to amend the First Amend
ment's religion guarantees, 
as the courts added opinion 
after opinion against relig
ious activities and expres
sions in the public schools. 

This effort has continued 
into the 1990's, along with 
the push for a Balanced 
Budget Amendment. Even 
Robert Bork has chimed in 
with his proposal to amend 
the Constitution so that 
Congress may overrule any 
Supreme Court opinion that 
it doesn't like. 

Not to be left out, the lib
eral Democrats may come 

up with an amendment of 
their own - this time to the 
Freedom of Speech Clause 
to make way, as Dick 
Gephardt has put it, "for 
healthy campaigns in a 
healthy democracy." 
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The Forecast 

What should the Ameri
can people make out of all 
this? Only one thing. The 
Constitution does not need 
to be amended, it needs 
only to be obeyed. 

Article VI of the Consti
tution states that "all trea
ties ... which shall be made 
under the authority of the 
United States .. . shall be the 
supreme law of the land .... " 
If a treaty is made "under 
the authority of the United 
States," then, by definition, 
it cannot contain any pro vi
sian that conflicts with the 
Constitution. 

The First Amendment 
prohibits laws respecting 
an establishment of, or pro
hibiting the free exercise 
of, religion. The First Con
gress who wrote it estab
lished House and Senate 
chaplains for the express 
purpose of bringing prayer 
and Bible-reading into 
their legislative chambers. 

It embraced this practice 
to help guide its public pol
icy deliberations according 
to Christian principles . 
Should not America's chil
dren, educated to become 
effective citizens, not have 
the opportunity to do the 
same? 

As for Equal Protection, 
the Congress who wrote 
the Fourteenth Amend
ment knew that sex and 
race were not identical. 
Even the Supreme Court 
knows that, permitting 
state-run dormitories and 
athletic teams segregated 
by sex, but not by race. 

Although the Supreme 
Court has ruled otherwise, 
there is no question that the 
Constitution - read in light 
of its Preamble, construed 

as required by the Ninth 
Amendment, and inter
preted in line with the Dec
laration's commitment to 
the inalienable right to life 
-cannot prohibit a state law 
protecting the precious life 
of an unborn baby in the 
womb of a mother. 

And everyone but Con-

ways to conform to the 
written Constitution that 
we have. Until they do, no 
constitutional amendment 
will stop them from doing 
what they want to do any
way. 

Only the people can do 
that. And until the people 
amend their ways by elect-

Congress and the President are 
just hiding behind the sldrts of 

the Court, hoping that the 
American people will not 

discover their own 
constitutional shortcomings. 

gress seems to know that 
there is nothing in the Con
stitution that prevents Con
gress and the President 
from balancing the budget. 
Everyone but Congress 
also knows that an amend
ment requiring a balanced 
budget won't lead to a bal
anced budget. 

As for campaign reform, 
the American people have 
already been put on notice 
that the White House has 
not obeyed the laws that are 
currently on the books. 
Why amend the Constitu
tion in order to enact more 
restrictive laws when the 
current more liberal laws 
are ignored? 

No, the Constitution 
does not need to be 
amended. The Congress, 
the President and the 
Courts need to amend their 

ing leaders who will obey 
the Constitution will 
America again be gov
erned according to its 
guidelines. 

But the people are being 
told that they can do noth
ing about the unconstitu
tional ways of their leaders 
-only the United States Su
preme Court can do that. 
And further they are being 
told that there is nothing 
that anyone can do about 
the justices whose lifetime 
appointments have immu
nized them from all re
sponsibility to the people 
and their representatives. 

This too is camouflage. 
Congress and the President 
are just hiding behind the 
skirts of the Court, hoping 
that the American people 
will not discover their own 

constitutional shortcom
mgs. 

JUDICIAL REVIEW 

For a number of years 
conservatives have urged 
Congress to curb the power 
of the federal courts by 
limiting their jurisdiction, 
especially the jurisdiction 
of the Supreme Court. Cit
ing Article III, Section 2, 
these critics claim that 
Congress can selectively 
deny the High Court's ex
ercise of judicial power by 
taking from it certain types 
of cases, such as "abortion 
or flag desecration or as
sisted suicide or whatever 
else Congress deems nec
essary to rein in a runaway 
judicial branch." Bark, 
Slouching Towards Go
morrah 115-16 (1996). 

Defenders of the Court 
have claimed that such a 
denial of jurisdiction is un
constitutional because Ar
ticle III, Section I vests the 
entire judicial power of the 
United States in "one Su
preme Court" and that Ar
ticle III, Section 2 requires 
that judicial power to "ex
tend to all cases in law and 
equity arising under this 
Constitution .... " 

This constitutional lan
guage has led some - like 
Phyllis Schlafly to urge 
Congress to take jurisdic
tion away from the lower 
federal courts, leaving the 
Supreme Court's jurisdic
tion in tact. Schlafly' s pro
posal has some merit. It is 
clearly constitutional. In 
addition, it would curtail 
federal judicial power, 
leaving only the Supreme 
Court to supervise federal 
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constitutional rulings by 
state courts. 

At the same time, the 
Schlafly proposal has sig
nificant limitations. In
stead of lower federal 
courts deciding federal 
constitutional questions, 
state courts would assume 
that task as they are bound 
by Article VI to "support" 
the Constitution. 

· State courts, in tum, will 
follow existing federal 
court precedents on the 
books. And they will con
tinue to obey Supreme 
Court rulings as control
ling "law." 

This would be so even if 
Congress would enact a 
law denying to the Su
preme Court the power to 
review state court deci
sions on selected federal 
constitutional questions. 
For the problem is not, as 
Robert Bork has pointed 
out, the exercise of judicial 
review, but the claim of ju
dicial supremacy. Id at 
116-17. 

It was this observation 
that led Bork to propose a 
constitutional amendment 
"making any federal or 
state court decision subject 
to being overruled by a ma
jority vote of each House of 
Congress." Such an 
amendment, Bork claimed, 
is the only means by which 
the Supreme Court may be 
"brought back to constitu
tional legitimacy." ld at 
117. 

Not so. There are a 
number of means available 
to return the Supreme 
Court and the lower federal 
courts back to their consti
tutional role. It requires, 
however, a direct chal-

lenge to the Supreme 
Court's claim of exclusive 
and final authority over 
questions of constitutional 
law. 

JUDIOAL SUPREMACY 

There is a move afoot to 
do just that through the 
Congressional exercise of 

if convicted, be removed 
from office? According to 
Article II, Section 4, "all 
civil officers of the United 
States shall be removed 
from office on impeach
ment for, and conviction 
of, treason, bribery, or 
other high crimes and mis
demeanors." 

Phyllis Schlafly, and 
others, however, claim that 
judges may also be re-

There are a number of 
means available to retum 

the Supreme Court and the 
lower fedeml courts back to 

their constitutional role. 

the power of impeachment. 
House Majority Whip, 
Tom DeLay (R- Tx) has 
given notice that, "[a]s part 
of our conservative effort 
against judicial activism, 
we are going after the 
judges." D' Agostino and 
Swan, "Congress Should 
Throw the Bums Out," Hu
man Events 1 (Apr. 11, 
1997). 

The call for impeach
ment began to be heard 
soon after the United States 
Supreme Court struck 
down the Colorado consti
tutional initiative forbid
ding the state, or any of its 
subdivisions, from enact
ing legislation protecting 
anyone from discrimina
tion on account of sexual 
orientation. 

On what grounds may 
judges be impeached, and 

moved through the im
peachment process for vio
lating the constitutional 
standard of "good behav
ior" as stated in Article III, 
Section 1. ld This is not a 
permissible reading of the 
text. 

First, the impeachment 
text refers to "all civil offi
cers of the United States." 
There is no doubt that one 
holding a judicial appoint
ment under Article III is 
included. 

Second, the impeach
ment text plainly spells out 
the grounds upon which 
impeachment may be pre
ferred, and upon which a 
conviction by that process 
rna y be secured. The Arti
cle III provision does not, 
by its text, purport to add to 
those grounds. Rather, the 
standard of good behavior 

was designed to limit what
ever power of removal that 
might be implied from the 
grant of power to the Presi
dent to appoint judges. 
This was, Alexander Ham
ilton wrote in Federalist 
No. 78, to insure the "inde
pendence" of judges from 
the political power of both 
the President and the Con
gress. 

The good behavior pro
vision, rightfully under
stood, was the ordinary 
standard by which judges 
were to be appraised, not 
the extraordinary one gov
erning impeachment. Ber
ger,Impeachment122-180 
(1973). Just as members of 
Congress and the President 
were subject to regular and 
periodic elections, so 
judges were subject to ap
praisal for good behavior, 
including their fidelity to 
the Constitution. See Ti
tus, "Good Behavior," The 
Forecast4-5 (Sept. 1996) 

Both the standard of 
good behavior and the one 
governing impeachment 
were designed to guard 
against the claim that Con
gress could provide for the 
removal of a judge, or other 
civil officer, on any ground 
that it saw fit. This has not 
stopped some from claim
ing otherwise. See 
D' Agostino and Swan, 
'Throw the Bums Out," su
pra. 

Such claims, however, 
are in direct conflict with 
the constitutional text. See 
Berger, supra, at 53-73 . 
Moreover, they ignore that 
"the chief purpose" of the 
Constitution as a whole 
was "to fence in the much-
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feared legislative branch." 
ld. at 300. 

LEGISLATIVE 
LAWLESSNESS 

Congress - both Repub
licans and Democrats, 
would like to keep this con
stitutional truth under 
wraps. While Republicans 
busy themselves with at
tacks on the Court, they 
continue to ignore the con
stitutional limits on their 
own powers. 

Article I, Section 1 of 
the Constitution vests 
"[a]ll legislative powers" 
therein granted "in a Con
gress of the United 
States ... . " Under this grant 
of power, it is Congress 
who is supposed to make 
the federal rules by which 
we are to live. 

Since the days of the 
New Deal, however, Con
gress has delegated its 
power to make rules to 
unelected bureaucrats and 
private organizations. If 
anything goes wrong, Con
gress conducts an investi
gation, looking for 
someone other than itself 
to blame. 

If Congress did its job, 
there would be a lot fewer 
rules. And for two reasons. 
First, Congress would have 
to do all the work and there 
is only so much one body 
can do. Second, and more 
important, Congress would 
have to abide by Article I, 
Section 7, Clause 2 which 
provides that no bill may 
become law unless agreed 
upon by both the House 
and the Senate and unless 
presented to the President 
and not vetoed by him. 

Long ago Congress dis
pensed with making rules 
this way, preferring to en
act laws containing broad 
policy goals and objectives 
and leaving the rule-mak
ing to administrative agen
cies with sweeping 
legislative, executive and 
judicial powers. Thereby, 
they have made a mockery 
of the constitutional sepa
ration of powers principle. 

has Congress been willing 
to relinquish some of that 
power- such as welfare for 
the poor. Even then, it has 
not reduced the taxing 
power supporting such 
welfare programs, prefer
ring to keep its hands on the 
revenue to make sure that 
the States are behaving 
themselves. 

Congress is so busy with 
policing the streets, edu-

Congress is so busy with 
policing the streets~ 

educating the children~ and 
watching over the poor that 
they do not have time to do 

what the Constitution 
commands. 

In addition, Congress 
has usurped powers that do 
not belong to it. Article I, 
Section 1 vested only those 
powers granted in the Con
stitution. All others, ac
cording to the Tenth 
Amendment, belong either 
to the States or to the peo
ple. One will search in 
vain for any enumerated 
power over crime, educa
tion, health, safety, and 
welfare in the inventory of 
Congressional powers con
tained in Article I, Section 
8. 

But that has not deterred 
Congress which has taken 
over the whole array of po
lice powers that constitu
tionally belong to the 
States. Only begrudgingly 

eating the children, and 
watching over the poor that 
they do not have time to do 
what the Constitution com
mands. So it has abdicated 
its responsibility to "regu
late foreign commerce" to 
the World Trade Organiza
tion, to" coin money" to the 
Federal Reserve Board, 
and to "make rules for the 
government and regulation 
of the land and naval 
forces" to the President. 

With an unconstitu
tional record like this, what 
guarantee is there that if the 
Constitution is amended 
requiring a balanced 
budget that the Congress 
will obey it? We can be 
sure that the President will 
not see to it for he, too, has 

unconstitutional habits of 
similar magnitude. 

PRESIDENTIAL 
IMPERIALISM 

America has been 
plagued by a long line of 
presidents, Republican and 
Democrat, who pay scant 
attention to the Constitu
tion. For over 60 years 
now - from Franklin De
lano Roosevelt through 
William Jefferson Clinton, 
we have had a steady 
stream of presidents who 
have ignored their duty un
der Article II, Section 3 to 
"take care that the laws be 
faithfully executed .... " 

First of all, there are all 
those Executive Orders 
that have all the effect of 
law, but which have been 
issued without authority by 
any duly enacted Congres
sional rule. Yet, the very 
nature of executive power 
is to take action according 
to a preexisting rule, not to 
create the rule in order to 
take action. Youngstown 
Sheet & Tube Co. v. Saw
yer, 343 U.S. 579 (1952). 

Second, the President 
has treated the armed 
forces as if they are his 
own, to be governed and 
deployed as he sees fit, not 
according to any rules or 
regulations laid down by 
Congress. See Titus , 
"Presidential Prerogative," 
The Forecast (Jan. 1996). 
So, President Clinton an
nounces his "don't ask, 
don't tell" sex policy with
out any authority from 
Congress. And he deploys 
troops around the world in 
the service of the United 
Nations directly contrary 
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to law. See Titus, "Mi
chael New," The Forecast 
(Feb. 1996). 

Third, he pays no atten
tion to his independent 
duty of assessing the con
stitutionality of a court 
opinion before backing 
that opinion with the full 
force of United States Mar
shals. Only if some recal
citrant governor resists 
does he finally, as Presi
dent Eisenhower did in the 
1950's, pay attention to his 
constitutional responsibil
ity of enforcing only those 

court orders that comply 
with the Constitution. See 
Titus, "Fob James," The 
Forecast(Mar. 1997). 

It is very unlikely that 
President Clinton will use 
his executive power not to 
enforce an unconstitutional 
order of the United States 
Supreme Court, but that 
should not deter the Ameri
can people from electing a 
President who would. It 
should also not deter the 
American people from 
electing a President who 
would refuse to spend one 

dime on any unconstitu
tional program funded by 
Congress. Not only does 
he have ample authority to 
so act, he has, according to 
Article II, Section 1, a con
stitutional duty to "pre
serve, protect and defend 
the Constitution of the 
United States." 

CONCLUSION 

A constitutional Presi
dent could, without help 
from Congress or from the 
Court, return the nation to 

its constitutional founda
tions. And the people have 
the power to elect such a 
President, unless the Con
stitution is amended to take 
away their freedoms of 
speech, press, assembly 
and petition - as some 
members of the current 
Congress want to do in the 
name of campaign reform. 
~ 

RELIGIOUS FREEDOM 
AMENDMENT 

Congressman Ernest Is
took (R.- Okla) has 

been working tirelessly on 
a Religious Freedom 
Amendment to the Consti
tution. Finally, he has come 
up with language satisfac
tory to almost all Christian 
conservative and pro-fam
ily groups. Human Events 
4 (Apr. 11, 1997). 

On March 24, 1997, 
Congressman Istook an
nounced that his proposed 
Amendment would read: 

To secure the people's 
right to acknowledge God: 
The right to pray or ac
knowledge religious belief, 
heritage or tradition on 
public property, including 
public schools, shall not be 

infringed The govemment 
shall not compel joining in 
prayer, initiate or compose 
school prayers, discn'mi
nate or deny a benefit on 
account of religion. 

Joining Congressman Is
took in support of this lan
guage is a Who's Who of 
the Religious Right, includ
ing the American Family 
Association, Family Re
search Council, the Chris
tian Coalition, Concerned 
Women for America, Fo
cus on the Family, Ameri
cans for Voluntary Prayer, 
Toward Tradition, and the 
National Clergy Council. 

The Congressman and 
his supporters maintain that 
the Amendment is neces-

sary to reverse court opin
ions that threaten to strip 
America of her public relig
ious heritage, to deny to 
public school children the 
right to pray at school and 
otherwise to express their 
religious beliefs, and to dis
criminate against religious 
groups seeking govern
ment funds to support their 
social programs. 

CHRISTIAN HERITAGE 

Congressman Istook is 
right to point out that courts 
are threatening the right of 
the people and government 
officials to acknowledge 
the nation's Christian heri
tage. But his Amendment 
falls short of the mark. It 
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deals only with one symp
tom of a much more serious 
problem. And by failing to 
address the underlying 
problem, it will reinforce 
discrimination against 
Christians, not alleviate it. 

For over two decades 
now, courts have assumed 
that the Establishment 
Clause requires govern
ment officials to formulate 
the nation's public policy 
on "secular" grounds, that 
is, on grounds that are not 
religious, especially not 
Christian. Under a consti
tutional regime of "relig
ious neutrality," 
government policies his
torically based upon Chris
tian principles are 
threatened with constitu
tional illegitimacy. See 
Tribe, American Constitu
tional Law 1285-97 (2d ed. 
1988). 

It is this policy of"relig
ious neutrality" that has 
spawned the court opinions 
discriminating against the 
expression of Christian 
views on government 
property. While the Is
took Amendment would 
stop this extreme applica
tion of the court's religious 
neutrality doctrine, it does 
nothing to guarantee that 
Christians may take their 
Biblical faith into the ex
ecutive mansions, the leg
islative halls, and the 
courtrooms in order to in
fluence the nation's law 
and public policy. 

All that the Istook 
Amendment does is to 
guarantee to Christians that 
they may remember that at 
one time in the nation's 
history, its laws and public 

policies were shaped by the 
Bible and by a Christian 
worldview. But it does 
nothing to insure that the 
nation's Biblical heritage 
may be drawn upon to 
shape law and public pol
icy today. 

By keeping silent on 
that issue, the lstook 
Amendment actually rein-

schools. But his Amend
ment just nibbles around 
the edges of the problem. 
It does nothing to address 
the heart of the matter. 

For years, the Supreme 
Court has demanded that 
the Bible - as the revealed 
word of God, be excluded 
from the public school 
classroom. As a conse-

Ratification of the Istook 
Amendment would, therefore, 

ensure that America ,s 
Christian heritage remained 

just that- a memory of what 
the nation used to be, but is no 

longer. 

forces the assumption that 
the Establishment Clause 
requires Christians scrupu
lously to refrain from al
lowing their religious 
beliefs and principles to in
fluence the formulation of 
public policy and the ad
ministration of the law. 

Ratification of the Is
took Amendment would, 
therefore, ensure that 
America's Christian heri
tage remained just that- a 
memory of what the nation 
used to be, but is no longer. 

GOVERNMENT 
SCHOOLS 

Congressman lstook is 
correct about the discrimi
natory practices against 
Christian teachers and stu
dents in the nation's tax
supported government 

quence, America's school 
children are taught history, 
government, literature, 
mathematics and science 
as if there is no God. Titus, 
Public School Chaplains 1-
17 (Coral Ridge: 1992). 

The Istook Amendment 
will guarantee that this dis
criminatory practice will 
continue: Darwinian evo
lution will continue to its 
daily monopoly grip inside 
the schoolhouse, while a 
voluntary prayer meeting 
will from time to time take 
place around the flag pole 
in the schoolhouse yard. 

Under the Istook 
Amendment, an individual 
teacher or student will oc
casionally muster the cour
age to challenge the 
atheistic status quo. At the 
same time, it insures that a 

godly teaching philosophy 
will never again darken the 
hallowed halls of the gov
ernment academy. 

Not only would the 
Amendment do nothing to 
change the public schools' 
atheistic teaching philoso
phy, it would- for the first 
time in history - grant ex
press First Amendment ap
proval of a system of 
tax-supported government 
schools. 

This would be a serious 
mistake. In exchange for a 
sop to Christian people 
who have been pushed out 
of the educational main
stream, the Istook Amend
ment leaves the 
Government's monopo
listic educational practices 
constitutionally untouch
able. 

Yet, a study of the origi
nal purpose of the religion 
clauses of the First Amend
ment demonstrates a de
sign to prohibit the 
government from taxing 
the people to support the 
education of the nation's 
children. Thomas Jeffer
son warned against Gov
ernments that used their 
taxing power to support the 
propagation of opinions, 
calling such Governments 
sinful and tyrannical. 
James Madison also 
warned against Govern
ments that use "truth" as an 
engine of public policy. 
John Stuart Mill also 
warned that the people's 
liberties would be lost if 
Governments took over the 
education of the people. 
See Titus, "No Taxation or 
Subsidization: Two lndis
pensible Principles of Re-

6 



The Forecast 

ligious Freedom," 22 
Cumberland Law Review 
505 (1991192). 

The Istook Amendment 
not only does not chal
lenge Government domi
nance of the education of 
our children, it legitimates 
it. And that is not all, the 
Istook Amendment, if rati
fied, virtually insures a 
Government strangle-hold 
on the social programs of 
the Church and other relig
ious organizations. 

GOVERNMENT 
WELFARE 

Congressman Istook 
complains that "many re
ligious programs that ... 
help the homeless or com
bat drug addiction are in 
danger of losing govern
ment funds." Human 
Events 4 (Apr. 14, 1997) 
Thus, the Istook Amend
ment prescribes that "[t]he 
government shall not .. . 
discriminate against or 
deny a benefit on account 
of religion." 

With this language, the 
Istook Amendment does 
two things. First, it gives 
First Amendment backing 
- again for the first time -
to federal Government 
welfare programs. Sec
ond, it affirms the legiti
macy of Government 
subsidization of church
run social programs. 
Thus, the Istook Amend
ment virtually assures 
Government control of a 
whole array of social serv
ices traditionally adminis
tered by the church solely 
with private funds. 

If ratified, it would lead 
Churches and other volun-

tary associations to be
come dependent upon 
public funding for their 
community outreach ac
tivities. That dependence, 
in turn, would strengthen 
the hand of government 
officials to force them to 
compromise their relig
ious convictions to con-

form to government poli
cies. The recent capitula
tion of the Catholic 
Church in San Francisco is 
a case in point. 

The city enacted a law 
requiring all city contrac
tors to provide spousal 
benefits to homosexual 
couples. Because the 
Catholic Church con-

tracted with the city to ad
minister city funds to help 
the poor, city officials de
manded that the Church 
conform to its law. The 
Wanderer 1, 10 (Feb. 13, 
1997) 

Initially, the Arch
bishop of San Francisco 
resisted, even threatening 

to bring a law suit to pre
serve its religious position 
against homosexuality. 
Then, in an about face, he 
compromised, unwilling 
to forego loss of public 
funds supporting the 
church's outreach to the 
poor. The Wanderer 1, 9 
(Feb. 20, 1997). 

Had the Church never 

taken city funds in the first 
place, the Archbishop 
would never have been 
faced with this tough 
choice. Had the city hon
ored the proper limits civil 
power, it could not have 
pressured the Church to 
dishonor her moral teach
mgs. 

The First Amendment 
was designed to separate 
the jurisdiction of the State 
from that of the Church in 
order to ensure that the 
Church's business would 
not be run by the State. 
The Istook Amendment 
abandons that jurisdic
tional principle, opting in
stead for a guarantee that 
forces the State to confer 
its "benefits" upon the 
Church. That guarantee is 
a double-edged sword that 
will inevitably put the 
Government in control of 
the Church, thereby com
promising its moral andre
ligious teaching. 

CONCLUSION 

The Istook Amendment 
is not a step in the right 
direction. Rather, it is a 
leap backwards to the days 
when the State used its 
powerful sword to force 
conformity of belief and 
moral behavior. Friends of 
freedom of religion would 
be well-advised to oppose 
this latest effort to tinker 
with the First Amendment 
and put their energies to 
good use - restoration of 
the original jurisdictional 
principle that would stop 
the Government from 
usurping the business of 
the church. ~ 
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BALANCED BUDGET 
AMENDMENT 

Balancing the 
budget is not a 
constitutional 
matter, it is a 

legislative one. 

I cannot remember ever 
agreeing with Senator 

Robert Byrd of West Vir
gtma. Mr. Pork Barrel, 
himself, Senator Byrd is 
noted for his political mus
cle to move all kinds of fed
eral government operations 
from Washington D.C. to 
West Virginia. 

It came as no surprise, 
therefore, that the white
maned Senior Senator from 
the Mountain State rose on 
February 12, 1997, in vig
orous opposition to the 
GOP-sponsored Balanced 
Budget Amendment. As I 
read his remarks in the 
Congressional Record, 
however, I was surprised by 
the soundness of his rea
sons and the principled na
ture of his remarks. 

At the outset, Senator 
Byrd approached the issue 
as a constitutional states
man, claiming that the pro
posed amendment was 
"unconstitution-like in its 
words, which lack the vi
sion, the simplicity, and the 
majestic sweep oflanguage 
in the Constitution": 

Rather, it sounds like 
and reads like a bookkeep
ing manual on principles of 
accounting. The amend
ment is replete with words 
like "outlays," "fiscal 
year, " "receipts, " "esti-

mates of outlays and re
ceipts, " "receipts except 
those derived IIom borrow
ing, " "repayment of debt 
principal" - words which 
are out of keeping with the 
graceful language used by 
the Framers in writing the 
original Constitution and 
the Bill of Rights. Cong. 
Record - Senate S 1255 
(Feb. 12, 1997). 

At first glance, Senator 
Byrd's objections could be 
dismissed as merely stylis
tic. But that would be a 
mistake. What the Senator 
was really saying is that the 
Constitution is not an ap
propriate vehicle for bring
ing the federal budget into 
balance. That task, he 
claimed, is one for the ordi
nary legislative process. 

To prove his point, Sena
tor Byrd parsed the Amend
ment's language only to 
discover that it did not con
tain a workable process or 
formula for balancing the 
budget. Instead, at best, it 
would require Congress "to 
balance the estimates, the 
estimates of revenues, the 
estimates of outlays." Id at 
1261. 

And even that require
ment, he observed, would 
be subject to a number of 
exceptions, including a 
"three-fifths [vote] of the 

whole number of each 
House of Congress" or 
when war has been de
clared by Congress or when 
the country is "engaged in 
military conflict which 
causes an imminent and se
rious military threat to na
tional security .... " 

If these exceptions 
would be allowed, Senator 
Byrd asked, then what 
about others? What if the 
country is preparing for a 
military conflict, but not 
yet engaged? What if the 
country needs to rebuild its 
armed forces after engag
ing in such a conflict? 
Must the "Nation's de
fenses" under those condi
tions be subject to the 
three-fifths majority rule of 
the whole number of each 
House of Congress? ld 

The Senator's brilliant 
textual analysis drove the 
point home. Balancing the 
budget is not a constitu
tional matter, it is a legisla
tive one. Any attempt to 
govern it by constitutional 
principle will, therefore, at 
best be futile, and at worst 
be "constitutional flim
flam, constitutional pap ... a 
colossal hoax." ld 

Howard Phillips, Chair
man of The Conservative 
Caucus, picked up on Sena
tor Byrd's last observation 

8 
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with an astute inventory of 
the Amendment's consti
tutional shortcomings: 

1) It would provide a 
Constitutional pretext for 
increasing Federal reve
nues in order to match 
ever-expanding outlays. 

2) Increased pressure 
would be brought to bear 
on the defense budget, 
which, politically, is an 
easier target for spending 
reductions than most other 
Federal budget compo
nents. 

3) It would undermine 
the separation of powers 
established by the Consti
tution, by assigning a pri
mary legislative role to the 
President, which has, here
tofore, been, Constitution
ally, the responsib11ity of 
Congress. 

4) It would open the 
door wide for judicial in
tervention with respect to 
areas of authority that 
ought properly be reserved 
exclusively to either the 
Executive or Legislative 
Branches of our govern
ment rather than within the 
purview of the judicial 
branch. 

Phillips's concern about 
the Amendment's revolu
tionary impact on separa
tion of powers, and its 
accompanying checks and 
balances, is right on the 
mark. 

Under the present Con
stitution, the President's 
role in the legislative proc
ess is extremely limited. 
Article II, Section 3 pre
scribes that the President 
"shall from time to time 
give to the Congress infur:. 

mation of the state of the 
Union, and recommend to 
their Consideration such 
Measures as he shall judge 
necessary and exped~ 
ent...." (Emphasis added.) 

Under Section 3 of the 
Balanced Budget Amend
ment, the President's role 
in the budget making proc-

Budget Amendment would 
subordinate the Congress 
to the President in the exer
cise of power over the 
purse. 

The present Constitu
tion provides just the oppo
site. Article I, Section 7 
states that all bills originate 
in either the House or the 
Senate, except for "bills 

Although the President will 
speak with one voice, the 
House and the Senate will 
always speak with many. 
Thus, the President will 

inevitably dominate the budget 
process. 

ess would be neither infor
mational nor recommenda
tory. Rather, the President 
would be the one who initi
ates the process with "a 
proposed budget for the 
United States Government 
for ... [each] fiscal year, in 
which total outlays do not 
exceed total receipts." 

Thus, it would be the 
President who takes the 
first crack at a balanced 
budget, not the Congress. 
It would be the President 
who initially determines 
the amount of "total out
lays" and "total receipts," 
not the Congress. 

Each year, then, a bill 
"balancing the budget" 
would originate in the 
White House, not in either 
the House or the Senate. In 
this way, the Balanced 

raising revenue" which 
must originate in the 
House. It further provides 
that, until a bill "shall have 
passed the House of Repre
sentatives and the Senate," 
the President plays no for
mal legislative role. He 
must wait until a Bill is pre
sented to him by the entire 
Congress. Then- and only 
then, may he respond. 
Even then, the President's 
response is limited. He 
may either veto the Bill or 
sign it. And if he vetoes it, 
the Congress may, by a 
two-thirds vote in both 
Houses, override the Presi
dent. 

The Balanced Budget 
Amendment would signifi
cantly shift this delicate 
balance of power turning a 
"qualified negative" into a 

full partnership with Con
gress. And that partner
ship would not be equal. 
Although the President 
will speak with one voice, 
the House and the Senate 
will always speak with 
many. Thus, the President 
will inevitably dominate 
the budget process. 

And if the President and 
the Congress reach an im
passe, both sides will be 
tempted to take the matter 
to Court, thereby inviting 
the judiciary to control the 
fiscal affairs of the nation, 
even to the point of raising 
taxes under the authority of 
a constitutional command 
to balance the budget. 
Constitutional scholars 
ranging from Robert Bork 
to Laurence Tribe have re
acted to this prospect in 
horror. Marx, "A Judge's 
Verdict: Raise Taxes?", In
vestor's Business Da1ly A-
1 (Feb. 18, 1997). 

Ironically, it is the Re
publican leadership in 
Congress who is willing to 
take this risk. And it is a 
Democratic minority 
standing in the way. Hess, 
"Last Holdout Kills Bal
anced-Budget Try," The 
Virginian-Pilot A-1 (Feb. 
27, 1997). 

The Democrats, in
cluding Senator Byrd, may 
be motivated by a desire to 
keep federal spending un
checked. Nevertheless, by 
Divine Providence, they 
are the ones defending the 
Constitution. 6"-

9 
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CAMPAIGN REFORM- POLITICIZING 
THE FIRST AMENDMENT 

The language 
used to test the 

constitutionality 
of campaign 

finance refonn 
Jaws and other 

measures 
encroaching upon 
political speech is 

of relatively 

(Part 3 - Continued from 
Vol. 4, No. 7) 

Political speech, the 
United States Supreme 

Court has often stated, is at 
the core of the Freedom of 
Speech Clause. Such 
speech, the Court has in
sisted, deserves the highest 
protection. Thus, it has con
sistently ruled that any cur
tailment of political speech 
must be backed up by a "le
gitimate" and compelling 
or "sufficiently important" 
government interest. 

Because campaign fi
nance reform laws curtail 
political speech, the Court 
has applied this test of 
"strict scrutiny" to deter
mine the constitutionality 

recent origin, but of such laws under the 
the ru}e dates back Freedom of Speech Clause. 

.t • .t. See Buckley v. Valeo, 424 
a1most e1guty u.s. 1 (1976) 
years to a test The language used to 
invented bv test th~ cons.titutionality of 

. . / campatgn fmance reform 
Justice Oliver laws and other measures 

Wendell Holmes. encroaching upon political 
r, ' speech is of relatively re-

.II. cent origin, but the rule 
dates back almost eighty 
years to a test invented by 
Justice Oliver Wendell 
Holmes, Jr.: 

The question in every 
[free speech] case is 
whether the words used are 
used in such circumstances 
and are of such a nature as 
to create a clear and present 
danger that they will bring 
about the substantive evils 
thatCongresshasanghtto 

prevent. Schenck v. United 
States, 249 U.S . 47, 52 
(1919). 

Holmes's" clear and pre
sent danger" formula re
quired proof of two things. 
First, the Government was 
required to prove that its 
purpose for acting was to 
avert an evil that it had con
stitutional authority to pre
vent. Second, the 
Government was required 
to prove that there was a 
"clear and present danger" 
that the evil that it was try
ing to prevent would come 
to pass if it did not take 
action now. 

To illustrate the applica
tion of his test, Holmes 
gave his now famous exam
ple: 

The most stringent pro
tection of free speech 
would not protect a man in 
falsely shouting fire in a 
crowded theater, and caus
ing a panic. Id 

Neither the example nor 
the clear and present danger 
test, however, contained 
any helpful guidelines for 
future application. Neither 
offered a clue as to how the 
Court was to determine 
what substantive evils the 
Government had a right to 
prevent. Neither gave the 
Court any analytical tool to 
determine whether a danger 
was either "clear" or "pre
sent." 

Both of these defects 
were uncovered in the next 
free speech case to come 
before the Court. In 
Abrams v. United States, 

250 U.S. 616 (1919), the 
Court upheld a conviction 
of some anti-war pamphlet
eers charged with having 
conspired to interfere with 
America's effort in World 
War I by, among other 
things, publishing "lan
guage intended to cause 
contempt or scorn for the 
form of government of the 
United States." 

In dissent, Holmes ar
gued that the conviction 
could not be sustained. 
First, he claimed that no 
"clear and present" danger 
to America's war effort had 
been proved, there being no 
evidence that the opinions 
expressed "so imminently 
threaten[ed] immediate in
terference with the lawful 
and pressing purposes of 
the law that an immediate 
check is required to save 
the country." Id, 250 U.S. 
at630. 

Next, Holmes argued 
that preventing "seditious 
libel" was not a substantive 
evil that the Government 
had a right to prevent. Be
cause that was the only 
crime that the Government 
had proved in the case, the 
Freedom of Speech Clause 
prohibited the conviction. 
Id 

It would take forty-five 
years before Holmes's 
view on the illegitimacy of 
seditious libel was adopted 
by a majority of the Court. 
New York Times v. Sulli
van, 376 U.S. 254 (1964). 
It would take another five 
years after that before his 
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views about the "danger" I lays down a threshold prin
of political speech would ciple denying to Congress 

Chief Justice Holt put it in 
defense of seditious libel 
prosecutions: also be embraced. Bran

denburg v. Ohio, 395 U.S. 
444 (1969). In neither 
case, however, did the 
Court reexamine the Hol
mes test to determine if it 
ought to adopt another one 
more suited to the Freedom 
of Speech guarantee. 

Instead, it merely re
phrased the clear and pre
sent danger test in new 
language. In place of Hol
mes's pronouncement that 
a statute must be designed 
to avert a substantive evil 
that the Government has a 
right to prevent, the Court 
substituted a general in
quiry concerning the legiti
macy of the statute's 
purpose. And in the place 
of "clear and present dan
ger," the Court substituted 
the word, "compelling" or 
"sufficiently important." 

Armed with this modern 
version of the Holmes rule, 
the Court addressed the 
constitutionality of cam
paign finance reform in the 
1976 case of Buckley v. 
Valeo, 424 U.S. 1. Conse
quently, as was the case 
with the Holmes test in the 
past, the Court failed to ap
ply the correct First 
Amendment principles to 
the law. 

THE FREEDOM OF 
SPEECH 

Campaign reform laws 
do not just implicate the 
Freedom of Speech 
Clause, they also involve 
the Right of the People to 
Assemble and the Freedom 
of the Press. But the Free
dom of Speech Clause is of 
first importance because it 

any power to protect the 
reputation of the Govern
ment. 

This threshold principle 
is reflected in the well-es
tablished rule that the Gov
ernment cannot protect its 
reputation through crimi
nal prosecutions for sedi
tious libel or by permitting 

If the people should not 
be called to account for 
possessing the people with 
an ill opinion of the gov
emment, then no govem
ment can subsist For it is 
necessary for all govem
ments that the people 
shouldha ve a good opinion 

Throughout history, the reason 
why incumbent govemments have 

attempted to protect their 
reputation is to retain power over 

the people. 

any civil action for libel 
brought for the purpose of 
protecting that reputation. 
New York Times v. Sulli
van, supra,376U.S. at272-
77. 

This rule demonstrates 
that the Freedom of Speech 
guarantee does not just 
guard against one means 
by which the Government 
may act to protect its repu
tation. Rather, the Speech 
Clause bans any and all 
measures designed to pro
tect the reputation of the 
existing government. For 
instance, a judge may not 
use the contempt power for 
the purpose of protecting 
the "dignity and reputation 
of the courts" from "criti
cism of the judge or his de
cision." Id., 376 U.S. at 
272-73. 

Throughout history, the 
reason why incumbent 
governments have at
tempted to protect their 
reputation is to retain 
power over the people. As 

of it Rex v. Tutchin, 14 
Howell's State Trials 
1095, 1128 (1704). 

Under the United States 
Constitution, it is illegiti
mate for the Government 
to pass or enforce laws to 
protect its reputation be
cause, as James Madison 
wrote in 1800, "[t]he peo
ple, not the government 
possess the absolute sover
eignty." Sources of Our 
Liberties426 (R Perry, ed. 
1972). That is why the 
core purpose of the Free
dom of Speech Clause is to 
deny to the Congress any 
power to protect the Gov
ernment's reputation. 
New York Times v. Sulli
van, supra, 376 U.S. at 274-
75. 

Yet, by design and ef
fect, that is what campaign 
finance reform legislation 
does. As the Supreme 
Court acknowledged in 
Buckley v. Val eo, 424 U.S. 
1, 27, (1976), the "primary 
purpose" of the Federal 
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Election CampaignAct of 
1971 was "to limit the ac
tuality and appearance of 
corruption resulting from 
large individual financial 
contributions" to election 
campaigns. 

Appearance of Corruption. 

As for "actual" corrup
tion, the Federal Election 
Campaign Act did not for
bid contributions where 
those contributions "se
cure[d] a political quid pro 
quo from current and po
tential office holders." Id, 
424 U.S. at 27. Such an 
exchange, if proved, would 
be bribery. But the Act 
went beyond bribery; it put 
limitations on contribu
tions even though there 
was absolutely no evidence 
that the contributor sought, 
much less obtained, a quid 
pro quo. 

Given the prophylactic 
reach of the statute, the 
Court could not justify it as 
prohibiting actual corrup
tion. Rather, it concluded 
that Congress was justified 
in acting because of "the 
appearance of impropri
ety." Id., 424 U.S. at 30. 
Thus, it found that "Con
gress could le~timately 
conclude that the avoid
ance of appearance of im
proper influence [is] 
critical [if] confidence in 
the system of repre
sentative Government is 
not to be [eroded] .... " Id, 
424 U.S. at 27. (Emphasis 
added.) 

This is a most remark
able statement, when con
sidered in light of the 
justification traditionally 
given in support of laws 
against seditious libel. In 
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1704, as noted above, the 
ban on seditious libels was 
justified to ensure that the 
people maintained a good 
opinion of the existing 
government; in 1976, the 
limits on contributions to 
election campaigns were 
justified to ensure that the 
people retain their confi
dence in the existing sys
tem of representative 
Government. 

After two decades of 
campaign finance reform, 
one thing is certain - the 
law has helped to secure 
the "existing system of 
government." Indeed, 
campaign reform has 
played the major role in 
maintaining a political 
status quo much to the de
light of incumbent office 
holders. 

Advantages of Incum-
lxmcy. 

"By limiting what pri
vate individuals may do in 
terms of giving, while leav
ing incumbents all the 
perks of office," campaign 
reform measures have 
"drastically weakened the 
ability of challengers to 
niake successful races." 
Evans, "GOP Should Op
pose Fraud of 'Campaign 
Reform'," Human Events 
17 (Nov. 29, 1996) 

Incumbents have "huge 
built-in advantages [of] 
tax-paid staff, name recog
nition, TV and radio facili
ties, [and] the franking 
privilege": 

Given this imbalance, 
campaign reform as we 
have known it is the final, 
deadly tum of the rachel, 
further enhancing the 
power of incumbents, fur-

ther weakening the ability 
of outsiders to oppose 
them .... 

Thus, in the aftermath of 
campaign reform, incum
bents, who previously en
joyed a 1.5 to one 
advantage m ra1smg 
money over their challeng
ers, now enjoy an almost 
four to one advantage: 

In keeping with these 

fer and gives to Paul, they 
will be the Pauls who get 
the loot. Richman, "All 
Campaign 'Reform' Plans 
Hawed," Human Events 
25 (Mar. 7, 1997). 

Even if the special inter
ests were precluded by law 
to contribute any money to 
any candidate, and elec
tions were financed wholly 
out of the public treasury, 

After two decades of campaign 
finance refonn, one thing is certain 
- the Jaw has helped to secure the 
"existing system of govemment. " 

numbers, incumbent rates 
of reelection, already high, 
[have] reached strato
spheric levels. Id 

In addition, campaign 
finance reform has taken 
the eyes of the people off 
the real reason why special 
interests are willing to put 
so much money into politi
cal campaigns. There is so 
much to be gained, if one 
has friends in Washington, 
and so much to be lost if 
one does not. 

As Sheldon Richman of 
the Future of Freedom 
Foundation has observed: 

Much of what govern
ment does is tax the unor
ganized majority and 
distribute the money to 
well-organized interests. 
What might big campaign 
donors be buying? Influ
ence over the people who 
write Ia ws and run pro
grams that bring about 
those transfers. They want 
to be sure that when the 
govemment takes from Pe-

this would not end the cor
ruption. As Doug Bandow 
of the Cato Institute has re
marked: 

As long as $1. 7 trillion 
in taxpayer wealth is a vail
able for plundering in 
Washington, interest 
groups will spend hun
dreds of millions of dollars 
to get their hands on it. 
Bandow, "If You Really 
Want Campaign Finance 
Reform," Human Events 
20 (Apr. 11, 1997). 

These post-campaign 
reform phenomena demon
strate why the Freedom of 
Speech Clause was de
signed to prohibit Con
gress from having, as its 
goal or purpose, the protec
tion of the government's 
reputation. Such meas
ures, whether they take the 
form of seditious libel or 
campaign finance reform, 
protect the governmental 
status quo, by making sure 
that the people hold a good 
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opinion of the incumbent 
officers running it. 

RIGHf OF ASSEMBLY 

By removing from Con
gress the power to protect 
its own reputation, and the 
reputation of other elected 
and appointed officials, 
America's founders 
opened the door for the 
people to take control over 
their government. In order 
to make sure that the peo
ple controlled the govern
ment, and not vice versa, 
the First Amendment also 
guarantees the right of the 
people peaceably to assem
ble. 

The very purpose of this 
right is to ensure that the 
people are free to choose 
how they will come to
gether "to consult for their 
common good." The only 
power that the government 
retains over these associa
tions or assemblies is to 
protect against threats to 
the physical peace of the 
community. Even then, 
there must be proof that the 
concern for the physical 
peace of the community is 
not one arising from a fear 
that the ideas promoted by 
the group stir the some in 
the community to anger. 
See Titus, "The Right to 
Assemble," The Forecast 
12-15 (Jan. 1996). 

Campaign finance re
form laws violate this prin
ciple in two distinct ways. 
By limiting contributions 
to political campaigns, the 
Government dictates how 
people will come together 
to consult for their com
mon good. By forcing dis
closure of the amount of 
those contributions and the 
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names and addresses of the 
contributors, the Govern
ment places barriers in the 
way of such associations. 
Both kinds of limits force 
people to associate in ways 
acceptable to the Govern
ment, not to themselves. 

Limitations on 
Contributions. 

Contribution limitations 
not only dictate the amount 
of money that may be given 
to a candidate, but the 
amount of time and serv
ices that a person may wish 
to donate to that candi
date ' s cause. Buckley v. 
Valeo, supra, 424 U.S. at 
36-38. As Justice Clarence 
Thomas recently observed: 

Political associations al
low citizens to pool their 
resources and make their 
advocacy more effective, 
and such efforts are fully 
protected by the First 
Amendment ... If an indi
vidual is limited in the 
amount of resources he can 
contribute to the pool, he is 
most cerminly limited in 
his ability to associate for 
purposes of effective advo
cacy Colorado Repub. 
Campaign Comm. v. FEC, 
518 U.S. --, 135 LEd 2d 
795, 818-19 (concurring 
and dissenting). 

In addition, contribution 
limitations considerably 
diminish the right of the 
people to form new politi
cal parties. Even the Su
preme Court has 
acknowledged this, ob
serving that "the $1,000 
ceiling governing contri
butions to candidates will 
prevent the acquisition of 
seed money necessary to 
launch campaigns." Id, 
424 U.S. at 34, n. 40. 

This discriminatory im
pact is compounded by the 
fact that newly formed po
litical parties must expend 
millions of dollars just to 
get their candidates on the 
ballot. Funds that other
wise might be spent to pro
mote the parties' 
candidates are diverted to 
this effort. 

Contribution limitations 

e.g., NAACP v. Alabama, 
357 U.S. 449 (1958). 
These precedents proved to 
be of no avail in the cam
paign finance reform test 
case, because the rule pro
tecting nondisclosure was 
subject to the Court's com
pelling state interest test; 
and the Court found a com
pelling interest in "curbing 
the evils of campaign igno-

In contexts other than election 
campaigns, the Supreme Court has 

unifonnly struck down Jaws 
forcing political organizations to 
disclose their membership lists. 

make it that much harder 
for such parties to get on 
the ballot. Under other cir
cumstances, the Supreme 
Court has struck down 
laws prohibiting the use of 
paid circulators to place a 
constitutional amendment 
on the ballot because of the 
laws adverse impact on 
ballot access. Meyer v. 
Grant, 486 U.S. 414 
(1988). 

But contribution limits 
are only half the story. The 
other major feature of cam
paign reform is the forced 
disclosure of names of the 
contributors and the 
amounts given. Buckley v. 
Valeo, supra, 424 U.S. at 
60-63. 

Forced Disclosures. 

In contexts other than 
election campaigns, the 
Supreme Court has uni
formly struck down laws 
forcing political organiza
tions to disclose their 
membership lists. See, 

ranee and corruption .... " 
Buckley v. Valeo, supra, 
424 U.S. at 68. 

As for curbing corrup
tion, the argument here was 
no different than the one 
pressed in favor of limiting 
the amounts of individual 
contributions. And as was 
the case against contribu
tion limitations, so it is here 
- the Freedom of Speech 
Clause prohibits the Gov
ernment from any law the 
purpose of which is to pro
tect itself from "appear
ances" that threaten its 
"good reputation." 

As for curbing cam
paign ignorance, the Court 
assumed that the Govern
ment had a right to force 
disclosure in order to pro
vide "the electorate with 
information "as to where 
political campaign money 
comes from and how it is 
spent by the candidate" in 
order to aid the voters in 
evaluating those who seek 
federal office." Id, 424 
U.S. at 66-67. 
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The Court cited no 
authority supporting the le
gitimacy of this purpose. 
To the contrary, it com
pletely ignored its own 
precedent which estab
lished that forced disclo
sure of the authors of 
political pamphlets "might 
deter perfectly peaceful 
discussions of public mat
ters of importance." Tal
ley v. Cahfornia, 362 U.S. 
60, 65 (1960). (Emphasis 
added.) 

Because forced disclo
sure cannot be justified as 
means of protecting the 
community from a threat to 
the physical peace, there is 
no constitutional ground 
upon which such disclo
sure could be required. 
Had the Court adhered to 
this principle in the cam
paign reform area, then the 
rules requiring disclosure 
of the names of contribu
tors, and the amounts 
given, would have been 
found unconstitutional. 

Not only did the Court 
ignore this principle, but it 
ignored the history that led 
it to place the mantle of 
constitutional protection 
upon anonymity in politi
cal debate. Had it sur
veyed that history, the 
Court would have con
cluded, as it had in the past, 
that anonymity was consti
tutionally required to pro
tect "printers, writers and 
distributors ... critical of 
the government" from 
Government retaliation. 
Id, 362 U.S. at 64-65. 

Such retaliation can take 
many different forms, in
cluding the exercise of ex
ecutive discretion to hold 
some to the letter of cam
paign finance law while al-
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lowing others to go free. 
Such a risk of discrimina
tory application of the law 
is very real in the case of 
the Federal Election Com
mission, a Government 
agency composed of ap
pointees representing the 
two major political parties. 

Nevertheless, the Court 
dismissed this threat as 
speculative, unsupported 
by any evidence in the re
cord. Buckley v. Valeo, 
supra, 424 U.S. at 69-70. 
But this did not stop the 
Court from speculating 
that the law's disclosure re
quirement would, in fact, 
make a positive contribu
tion to the political debate, 
even though there was 
nothing in the Court or 
Congressional record that 
it would. 

The Court simply as
sumed that such informa
tion would be made 
available to the public in 

time for it to be taken into 
consideration before bal
lots were cast. In addition, 
the Court assumed that 
such information would be 
made available in a form 
meaningful to the elector
ate. Id at 66-67. 

In a recent case striking 
down an Ohio law banning 
distribution of anonymous 
campaign literature, the 
Supreme Court finally ad
dressed this issue and 
found that disclosures of 
names and addresses "adds 
little, if anything, to the 
reader's ability to evaluate 
the document's message." 
Mcintyre v. Ohio Elections 
Comm., 514 U.S. --, 131 
LEd 2d 426,441 (1995). 

Moreover, in the Ohio 
case, the Supreme Court 
expressed doubt about the 
claim that it is legitimate 
for the Government to en
act any regulation designed 
to make sure that the elec-

torate is informed. After 
all, as the Court recalled, it 
had struck down a law re
quiring "a newspaper that 
prints editorials critical of 
a particular candidate to 
provide space for a reply by 
that candidate." Id, 131 L 
Ed 2d at 440-41. 

If an "informed elector
ate" is a legitimate Govern
ment purpose, then why 
couldn't the Government 
force a newspaper to give a 
candidate a right to reply? 
And if the Government 
cannot do that, then why 
may the Government force 
disclosures of the names 
and addresses of campaign 
contributors and the 
amounts of their contribu
tions? 

Furthermore, if the Gov
ernment may force such 
disclosures, then why can't 
it pass regUlations against 
"negative political adver
tising" that so many be-
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lieve interfere with the goal 
of an "informed elector
ate?" Would not such 
regulations, like forced 
disclosures, help "curb the 
evil of campaign igno
rance?" 

Whatever the answer to 
this question, the Court, if 
it follows current prece
dent, would certainly find 
such regulations unconsti
tutional. Id, 131 LEd 2d 
at 440-41. This is so be
cause any regulation de
signed to insure an 
"informed electorate" vio
lates the Freedom of the 
Press, for that clause for
bids the Government from 
exercising the power of an 
editor. Titus, "The Free
dom of the Press -An In
troduction," The Forecast 
9-12 (Dec. 1995). (To be 
continued.) ~ 

Dances with Wolves 
by Tegen J. Titus 

I t's hard to be Al Gore. 
After all, who wouldn't 

be warped by the various 
duties accorded to him 
through his office. Attend
ing the funeral of Mobu il
Kawhili of West 
Woolongong, cutting rib
bons at Tickle-me-Elmo 
factories, leading the Chat
tanooga Ladies' Quilt Club 
in the Macarena. All impor
tant obligations seemingly 
meant to keep his boss, Bill 
Clinton, from being shot. 

Recently, however, Al
bert seems to have outdone 
himself. Maybe the molder
ing from reinventing all of 
the Republican pork bu
reaucracies into good 
Democratic pork bureauc
racies has ground too hard 
against the grain. Maybe 
the stress of raising hun
dreds of thousands of dol
lars from penniless 
Bhuddist monks has finally 
felled the great oak. Or 
maybe, Al Gore is just sim
ply as thick as a California 
redwood. 

It all came about during 
Mr. Gore's heir-making 
trip to China. While there, 
he gently chided the Chi
nese for their "sins of the 
past." And in true baby
boomer, let-me-feel-your
pain fashion, he burbled 
about the past "sins" of 
America, namely, to one 
Chinese audience, the holo
caust of the great plains 
buffalo. "We kept killing 
the buffalo, a magnificent 
animal that roved in the tens 
of millions across our con
tinent, until it was almost 
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extinct." Oh the shame!! ! 
To which, our vice-presi
dent promptly leaped 
aboard a rickshaw in order 
not to be late for his cham
pagne toast with Li Peng, 
the butcher of Tiananmen 
Square. 

Two questions come to 
mind. First, is Al Gore re
ally comparing forced con
traception/abortion, slave 
labor, political gulags and 
wholesale citizen slaughter 
to the termination of a 
bunch of cows in need of a 
good haircut? 

And second, if he really 
wanted to dwell on the sins 
of our nation, the best he 
could come up with on 
short notice was the great 
buffalo hunts? Whatever 
happened to the collective 
national guilt over slavery. 
The internment of Japa
nese Americans during 
World War II? The Indian 
treaties of the 19th cen
tury? The election of 
Jimmy Carter in 1976? I 
mean he could have done a 
lot better than taking pot 
shots at a bunch of red
necks who spent their spare 
time bagging hippie bo
vines on the plains of Iowa. 

Unfortunately, the an
swer to both questions, in 
Albert Gore's mind, is 
"yes" and "yes." 

In fact, to Mr. Gore, the 
butchering of the buffalo is 
an even worse sin than 
China's indiscriminate 
slaughter of their citizenry. 

This should come as no 
surprise to anyone who has 

studied the political gen
eration to which the veep 
belongs. Routinely, the 
white liberals of the 60's 
have cheapened human life 
for the sake of their own 
self-aggrandizement. Al
ways in need of a victim for 
which to champion, the 
radical left lept from 
Blacks to the Vietcong to 
theWomyn. 

Well much to the lib
eral's consternation, the 
blacks soon realized that 
they were being used by 
their self-anointed crusad
ers, the Vietcong, having 
won the war, no longer 
needed them for their 
propaganda, and the 
Womyn all joined the "Un
shorn Stormtroopers of the 
Apocalypse." What these 
people needed was a cap
tive victim. One that not 
only wouldn't run away, 
but would stay cute and 
cuddly and help them pick 
up chicks. Hence the birth 
of animal rights. 

With the emergence of 
this spanking new political 
cause, came the birth of a 
rather interesting swap of 
morals, if not position on 
the food chain. Suddenly, 
in the eyes of the white lib
eral, it became immoral to 
inadvertently kill an ob
scure species of river min
now m the name of 
economic progress and 
jobs, but it was just dandy 
to systematically murder 
human beings in the name 
of economic progress and 
jobs. 

For as State Department 

spokesman Nick Burns so 
aptly puts it, "the United 
States embraces the Chi
nese politburo, no matter 
what, 'because our long
term engagement with that 
country is so important to 
our national interest... I 
think one of the prominent 
features of President Clin
ton's foreign policy has 
been this marriage of our 
national economic inter
ests with our traditional -
what one would charac
terize as traditional foreign 
policy interests."' The 
Weekly Smnd;ml, April 7 
1997 p. 12. 

Are these the principles 
for which our forefathers 
fought and died? So that 
the Nubbly Headed Mule 
Deer can get collective 
hugs from overweight, 
middle aged radicals drib
bling their Ben & Jerry ' s 
Peace Pops down their vin
tage Three Dog Night con
cert tees, but Chinese 
students can get squashed 
by tanks? I can't seem to 
find in the Declaration the 
phrase that all men are cre
ated equal, but the property 
rights of the Slithering 
Swamp Slug shall not be 
infringed upon. 

America's greatest ex
port has not been Fords, 
Caterpillar tractors, Boe
ing 747s or even Rambo 
films. America's greatest 
export has been its ideas. 
The idea that governments 
are created by and for the 
people. The idea that all 
people have been endowed 
with inalienable rights. The 
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idea that all mankind are 
created equal. 

And for us to discard 
these ideas, simply to sell a 
few Jets and to rescue the 
New Kids on the Block 
royalty fees from the 
streets of Shanghai is per
haps the most treasonous 
sin that our nation can com
mit. 

We must not fall victim 
to this siren song of big 
business and big govern
ment. The song which says 
that if we just continue to 
prop up the neo-fascist dic
tatorship in China, then the 
communists will metamor
phose into cuddly Panda 
bears, and the people will 
hold hands and sing carols 
in the street. We need to 
treat China in the same 
manner that we treated the 
Eastern Bloc countries . 
Stand tough and let their 
hideously ridiculous eco
nomic and political struc
tures collapse beneath 
them. 

Without U.S. markets, 
U.S. money and U.S. po
litical support, the Chinese 
junta cannot survive. Com
munism is doomed to fail 
wherever it is established 
because it is based on the 
innate honesty, selfless
ness and goodness of man. 
Qualities that I am sure the 
American Buffalo can at
test do not exist naturally in 
man. ~ 
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No Argument 
by Marilyn Titus 

Give ear, 0 Lord, unto 
my prayer; and attend to 
the voice of my supplica
tions. In the day of my 
trouble I will call upon 
thee: for thou wilt answer 
me. 

Among the gods there is 
none like unto thee, 0 
Lord,· neither are there any 
works like unto thy works. 
All nations whom thou hast 
made shall come and wor
ship before thee, 0 Lord; 
and shall glorify thy name. 
For thou are great, and 
doest wondrous things: 
thou art God alone. 

Teach me thy way, 0 
Lord; I will walk in thy 
truth: unite my heart to fear 
thy name. I will praise 
thee, 0 Lord my God, with 
all my heart: and I w1Jl glo
nfy thy name forevermore. 
For great is thy mercy to
ward me: and thou hast de
livered my soul from the 
lowest hell. (Psalm 86: 6-
13) 

l:]rancis Schaeffer had an 
rinteresting way of 
teaching. He had an equa
tion that he followed con-

sistently. It was both his 
equation and his consistent 
dedication to teaching by it 
that made him such a great 
teacher. Anyone, after a 
few lessons could see the 
logic and begin to apply 
that logic themselves. 
With each application veri
fication would fallow. 
Yes, what he was teaching 
was true. Yes, he is using 
good logic. Yes, there is 
much more that can be 
learned by applying this 
equation to many other ar
eas of concern. 

A few weeks ago my 
husband and I were dis
cussing the mass "cult" 
suicides. The press was 
very intent to show that 
these people were crazy. 
However, the" cult" mem
bers who were still alive, 
and had been interviewed 
by the press, seemed very 
normal. In fact, one man 
made a good case for him
self by mentioning his 
community service and his 
reputation as a successfully 
functioning citizen. "No 
one," he said, "would say 
that I'm crazy." The inter
viewer was stumped. You 
could see it all over her 
face. She had nothing to 
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say. As she sat there look
ing on you could almost see 
her mind spinning as she 
tried to find something to 
refute this man. But, he 
obviously acted and 
sounded not only normal 
but rather intelligent. All 
she had was his adherence 
to this "cult." By his abil
ity to communicate he 
could have been defending 
a Christian denomination, 
Catholicism, Buddhism or 
any other religion that she 
might not believe. He 
seemed so normal. 

But, what equation 
would Francis Schaeffer 
have used? He would have 
quickly gone to the prem
ise that had allowed this 
"cult" not just to exist, not 
just to grow, but actually to 
prosper in this nation and 
take it to its "logical con
clusion." 

The premise folks, is 
that multi-culturalism is 
good. The premise is that 
each person' s belief in god 
or heaven is a personal 
matter and no one can de
clare that one god is the 
true and living god and all 
others or even any others 
are false. This is the cur
rent, popular and academi-

cally enforced, govern
mentally enforced prem
Ise. With this premise 
taught now in our schools 
and sound Christian doc
trine removed as the stand
ard in our schools, our 
courts of law, our parks, 
our government buildings 
and other places, there is no 
longer any basis to criticize 
these people. They are, by 
this new national standard, 
just as legitimate to our so
ciety as any one else. 

And, so the interviewer 
was stumped. She had 
nothing to say. She 
couldn't go back to the 
premise she and this nation 
of people had allowed to be 
rejected - of one true and 
living God - of one 
heaven and one way only to 
get there - of one true 
book, the Bible, the only 
fully God inspired book. 
She may have wanted to go 
back to the truth if only be
cause that was the only ar
gument against this alleged 
insanity. But, for "the 
press" today to speak Bib
lical truth is apparently not 
allowed. Yet, without this 
foundation, she had no ar
gument. 
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