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Fob James 

Alabama 
Govemor, Fob 

James, has 
vowed to stand 

There's a line being 
drawn down in Ala

bama. On one side is State 
Judge Roy Moore. On the 
other is fellow jurist, Char
les Price. 

The ACLU started it all. 
They brought a law suit 
against Judge Moore in 
Judge Price's court. They 
complained that Judge 
Moore conducted prayers in 
his courtroom and had the 

in the COUrtroom Ten Commandments hang-
ing on his courtroom wall. 

door to block Judge Moore conceded 
any COUrt order all ~is. He confessed ~o 

. havmg local clergy open hts 
banmng prayer . court sessions with prayer. 
and removinu He also admitted that a 

0 home-made, wooden 
the Ten plaque etched with the Ten 

Commandments Commandments hung on 
the wall of his courtroom. 

Judge Price ordered 
Judge Moore to stop the 
prayers, but permitted him 
to leave the Ten Command-
ments on the wall. 

Judge Moore refused, in
forming Judge Price that he 
would go to jail before he 
would stop the prayers. So, 
Judge Moore appealed to 
the Alabama Supreme 
Court. 

The ACLU also ap
pealed, claiming that the 
Ten Commandments, like 
the prayers, must go. The 
United States Supreme 
Court, they said, requires it. 

Before the Alabama Su
preme Court could act, Ala
bama Governor Fob James 
jumped in. Taking the side 
of Judge Moore, he de
clared that he would call out 
the National Guard and the 
Alabama State Police to 
block any court order taking 
prayer out of Judge 
Moore's courtroom. 

Two days after the Gov
ernor weighed in, Judge 
Price took a trip to Judge 
Moore's courtroom. After 
looking at the Ten Com-

mandments, he changed his 
order to also require the re
moval of the plaque. Both 
the prayers and the Ten 
Commandments, he ruled, 
violate the United States 
and Alabama Constitutions. 

Governor James reacted 
swiftly. On his weekly ra-
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dio call-in show, he vowed 
to stand between Judge 
Moore's courtroom and 
anybody who would try to 
enforce a court order ban-. . 
mng prayer or removmg 
the plaque. 

1HE JAMES GAMBIT 

This case could go all 
the way to the United 
States Supreme Court. If it 
does, and if Judge Moore 
loses, Governor James 
says he'll stick to his guns. 
If he does, the case would 
end up on President Bill 
Clinton's desk. 

That's what Governor 
James hopes will happen. 
He wants to force the Presi
dent to take sides. By sig
nalling now that he will 
defy any court ruling tak
ing prayer and the Ten 
Commandments out of 
Judge Moore's courtroom, 
Governor James has put 
Clinton on notice. Will the 
President come down on 
the side of the judges? If 
so, he will be compelled to 
federalize the National 
Guard and force Governor 
James to back down. 

The last time a President 
had to make such a choice 
was when Arkansas Gov
ernor Orval Faubus stood 
in the door of the Little 
Rock Senior High School 
to stop a court desegrega
tion order. President 
Dwight David Eisenhower 
called out the troops and 
the rest is history. 

Closer to home, Gover
nor James is being com
pared to former Alabama 
Governor George Wallace 
who threatened to use the 
National Guard and state 

troops to stop a 1963 de
segregation order. 

This is just the kind of 
comparison that the ACLU 
wants in its continuing 
fight to rid all of America's 
government buildings and 
public ceremonies of any 
semblance of the Christian 
religion. If its anti-Chris-

Until 1962, the issue of 
acknowledgment of God in 
public places was never 
questioned and the First 
Amendment stood as is, 
unabridged Since 1962, 
there's been a number of 
court orders trying to 
change the meaning of the 
Hrst Amendment ... The 

James has not only sent a message 
to the President, he has sent one to 

the Supreme Court In fact, the 
Court appears to be his major 
target, accusing the justices of 

having "usurped legislative 
prerogatives,, and of having 
surreptiously amended the 

Constitution. 

tian crusade can be identi
fied with the battle against 
racial se gre ga tion and 
Southern "red-neck" gov
ernors, then so much the 
better. 

But Fob James is no 
one's fool. Shrewdly dis
tancing himself from Wal
lace, he has chosen to 
invoke the memory of 
Thomas Jefferson, Andrew 
Jackson, and Abraham 
Lincoln - all of whom re
sisted the Supreme Court 
in one way or another. The 
Washington Times A2 
(Feb. 28, 1997). 

He has also distin
guished himself from John 
C. Calhoun and Jefferson 
Davis, making it clear that 
he is interceding in order to 
enforce the Constitution, 
not seceding from the Un
ion. Thus James explained: 

courts in a subversive way 
are changing the law. 

We are going to resist ... 
by practicing non-acquies
cence, when one of the 
branches of government 
refuses to carry out an or
der of the court If the Su
preme Court issues an 
order stripping the court
room of the Ten Com
mandments and of prayer, 
we '11 resist that by legal 
means. We will utilize the 
state troopers and the Na
tional Guard That could 
be reversed by one phone 
call from the president fed
eralizing the National 
Guard ... Id 

By telegraphing his in
tentions now, James has 
not only sent a message to 
the President, he has sent 
one to the Supreme Court. 
In fact, the Court appears to 

be his major target, accus
ing the justices of having 
"usurped legislative pre
rogatives" and of having 
surreptiously amended the 
Constitution. 

Governor James has 
chosen wisely. And his 
ally, Judge Moore, is no 
dummy. Both recognize 
that Judge Moore's call 
upon the clergy, rather than 
himself, to pray in his 
courtroom is very similar 
to the practice of state leg
islatures which open their 
sessions in prayer under 
the leadership of tax-sup
ported chaplains. Even the 
Supreme Court has found 
legislative chaplaincies 
constitutional. Marsh v. 
Chambers, 463 U.S. 783 
(1983). 

As for the Ten Com
mandments, the Court has 
ruled that they cannot be 
posted in a school class
room, but by the slimmest 
of margins. Stone v: Gra
ham, 449 U.S. 39 (1980). 
And the five-vote majority 
opinion expressed primary 
concern about the "relig
ious" impact that the Ten 
Commandments would 
likely have on children. ld, 
449 U.S. at 42. 

Judge Moore's little 
plaque would not have any 
comparable impact on 
those who appear in his 
court. Moreover, if Judge 
Moore cannot post the Ten 
Commandments, then the 
constitutionality of the 
three sculptures in the 
United States Supreme 
Court may be up for grabs 
as well. For all three sculp
tures contain portrayals of 
Moses and the Ten Com
mandments. See DeMar, 
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America's Christian His
tory 126-27 (1995). 

1HE PRAYER DEFENSE 

The last time that the Su
preme Court ruled on 
prayer, it struck down, by a 
5 to 4 vote, a prayer by a 
Jewish rabbi at a public 
high school graduation 
ceremony. Associate Jus
tice Anthony Kennedy cast 
the deciding vote, conclud
ing that a prayer offered in 
a public school setting had 
an impermissible "coer
cive" effect upon students. 
Students, Justice Kennedy 
opined, might wish to 
avoid the prayer but will 
feel compelled to listen 
anyway, thereby putting 
the state's imprimatur not 
only upon the prayer itself, 
but upon the students' 
minds and hearts. Lee v. 
Weisman, 505 U.S. --, 
121 L. Ed. 2d 467,480-88 
(1992) 

Justice Kennedy's four 
concurring colleagues pre
ferred a more absolutist ap
proach. Writing for 
himself and two others, 
Justice Harry Blackmun 
stated that the Estab
lishment Clause forbade 
government officials from 
engaging in any religious 
practice whatsoever. 
Prayer, being quintessen
tially religious, Blackmun 
asserted, was forbidden at 
any government-spon
soredevent. Id, 121 L. Ed. 
2d at 492-95. 

In a separate opinion, 
Justice David Souter ex
plained that the Estab
lishment Clause required 
that the government be re
ligiously neutral by not 

"endorsing" any religious 
position. Id, 121 L.Ed. 2d 
at 501. He wrote that he 
just could not ever con
ceive prayer could be relig
iously "neutral." 
Therefore, he found it un
constitutional. Id , 121 
L.Ed. 2d at 506-07. 

Justice Antonin Scalia 
vigorously dissented, not
ing that "invocations and 
benedictions" at public 

its sessions with the invo
cation, "God save the 
United States and this Hon
orable Court." Id, 121 
L.Ed.2d at 511-12. 

As for Justice Ken
nedy's concern a bourt 
"psychological coercion," 
Justice Scalia observed 
that graduating high school 
seniors - many of whom 
"are old enough to vote," 
ought not be treated "as 

Even with Justice Kennedy's vote, 
however, Judge Moore has only 

four of the necessary five justices 
on his side. To win he probably 
must secure the vote of Justice 

Sandra Day 0 'Connor. 

events, including those 
sponsored by the govern
ment, are a long-standing 
American tradition. Id, 
121 L. Ed. 2d at 509. 

To rule such activities to 
be unconstitutional, he 
claimed, would require the 
excision of the appeal to 
"the Supreme Judge" from 
the nation's charter, the 
Declaration of Inde
pendence, and the exclu
sion of the Bible and prayer 
from presidential inaugu
ral ceremonies. Id, 121 
L.Ed.2d at 510-11. 

Furthermore, Justice 
Scalia continued, such a 
ruling would require chap
lains to cease praying in 
both Houses of Congress 
and the Supreme Court to 
stop its practice of opening 

though they were firstgrad
ers." Id, 121 L.Ed 2d at 
514. 

More importantly, he 
asserted, the Establishment 
Clause ought not tum on 
elusive questions of psy
chology, but on straight
forward issues of law. 
Only" coercion of religious 
orthodoxy . . . by force of 
law and threat of penalty," 
he concluded, could possi
bly qualify as an unconsti
tutional establishment of 
religion. Id, 121 L.Ed. 2d 
at 515. He found no such 
coercion where students 
were not required to attend 
their high school gradu
ation ceremony. 

Had Justice Scalia's 
view of the Establishment 
Clause prevailed, Judge 

Moore would clearly win 
his prayer battle. No one is 
legally compelled to par
ticipate or assent to it. No 
threats of penalty attend its 
delivery. 

Even Justice Kennedy's 
concern about psychologi
cal coercion ought not lead 
to a contrary conclusion. 
Judge Moore's courtroom 
is an adult place, not a gath
ering site for impression
able children. While some 
may be compelled to come 
to that courtroom, court
room attendance is not part 
of a compulsory program 
comparable to the one 
which undergirds student 
attendance in school. 

Even with Justice Ken
nedy's vote, however, 
Judge Moore has only four 
of the necessary five jus
tices on his side. To win he 
probably must secure the 
vote of Justice Sandra Day 
O'Connor. 

Justice O'Connor joined 
the majority opinion in 
Marsh v. Chambers, supra, 
the case upholding the con
stitutionality of legislative 
chaplains. But one cannot 
take Justice O'Connor's 
vote for granted. After 
Marsh, she has distanced 
herself from the views ex
pressed in that case, having 
strongly embraced the 
proposition that the Estab
lishment Clause prohbitis 
government "endorse
ments" of religion. 
See,e.g., Capital Sq. Re
view Bd v. Pinette, 515 
U.S.--, 132LEd2d650, 
667-69 (1995). And she 
has applied that "principle" 
to strike down school 
prayer. See Wallace v. Jaf
free, 472 U.S. 38 (1985). 
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Having placed prayer in 
the hands of local clergy, 
Judge Moore has avoided 
any direct participation in 
prayer and may, thereby, 
satisfy Justice O'Connor' s 
endorsement concerns. 

Her vote will be critical 
because the other four jus
tices are stridently opposed 
to any breach of the wall 
between church and state. 
They have adamantly in
sisted that a rule of govern
ment neutrality towards 
religion commands that ab
solutely no funds be appro
priated for any religious 
activity. Rosenberger v. 
Virginia,515V.S. --,132 
L Ed 2d 700, 737-45 
(1995). 

Further they have in
sisted that the government 
must be perceived to be 
neutral, lest it appear that 
the government is endors
ing a religious symbol or 
practice. See Capital Sq. 
Review Board, supra. 

This insistence has even 
caused one of them, Justice 
David Souter, to question 
the legitimacy of legisla
tive chaplains (See Lee v. 
We1sman, supra, 120 LEd 
2d at 504-06) and to curtain 
off that practice as accept
able only as a constitu
tional anomaly. 
Rosenberger, supra, 132 L 
Ed 2d at 743, n.2. 

Justice O'Connor has 
not gone this far. Hence, 
Judge Moore may be able 
to persuade her not to back 
off from her position in 
Marsh, especially because 
the clergy who pray in his 
courtroom are not being 
paid from the public treas
ury. In addition, he may 
be able to convince her that 

his practice is not qualita
tively different from the 
opening prayer of the Su
preme Court, a practice 
that Justice O'Connor has 
found to be permissible. 
Lynch v. Donnelly, 465 
U.S. 668, 693 (1984). 

Tiffi COMMAND OFFENSE 

As for Judge Moore's 
Ten Commandments, he 

Court rested dealt with re
ligion in the school setting. 

Second, Judge Moore 
must attack the reasoning 
of the Court. He must point 
out that the majority opin
ion mechanically applied a 
three-part Establishment 
Cia use test, asserting, 
without analysis, that the 
posting of the Ten Com
mandments failed the test's 
first prong that no law may 

Likewise, Justice David 
Souter has eschewed the 

three-part test in favor of a 
more historical and tolerant 

assessment 

should take the offensive. 
He has no case precedents 
in his favor. To the con
trary, there is Stone v. Gra
ham, 449 U.S. 39 (1980) 
which found the posting of 
the Ten Commandments in 
a government school class
room to be unconstitu
tional. 

Judge Moore must work 
to isolate this precedent 
and destroy it. First, he 
must insist that the case 
must be limited to the 
school context because of 
the peculiar susceptibility 
of children to improper re
ligious indoctrination by 
the State. To reinforce this 
point, he can emphasize 
that all of the case prece
dents upon which Stone 

have a religious purpose. 
Id,449V.S. at41-42. 

Since Stone, the Court 
has moved away from such 
a reflexive application of 
the three-part test. Justice 
Sandra Day O'Connor, for 
example, has recast the 
purpose part of the test to 
determine if "the govern
ment intends to convey a 
message of endorsement or 
disapproval of religion." 
Under her view, govern
ment "acknowledgments" 
of religion - such as "In 
God We Trust" on our 
coins and "God Save the 
United States and this Hon
orable Court" -are consti
tutional. Lynch v. 
Donnelly, 465 U.S. 668, 

693 (1984)(0'Connor, J. 
concurring). 

Likewise, Justice David 
Souter has eschewed the 
three-part test in favor of a 
more historical and toler
ant assessment. He has not 
only conceded that it is 
constitutionally permissi
ble to "accommodate" re
ligion, but that some 
endorsements of religion 
are "de minimis non curat 
lex." That is, some acts 
that arguably breach the 
wall of neutrality between 
government and religion 
are so much a part of our 
history, and so unthreaten
ing, that they ought to be 
constitutionally tolerated. 
Lee v. Weisman, supra, 
120 LEd 2d at 508-09. 

To illustrate his point, 
Justice Souter cited "presi
dential religious proclama
tions and similar official 
'acknowledgments' of re
ligion in public life." He 
found such activities per
missible because they are 
"rarely noticed, ignored 
without effort, conveyed 
over an impersonal me
dium, and directed at no 
one in particular .... " ld 

Finally, it should not go 
without notice that only 
Justice John Paul Stevens 
of the five-person Stone 
majority is still on the 
Court. And Justice 
Stevens's views on the Es
tablishment Clause are 
conspicuously distinct 
from every other member 
of the current Court. See, 
e.g., Capital Sq. Review 
Board, supra. 

Given these factors, 
Judge Moore should wage 
an all-out offensive against 
the Stone precedent. The 
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majority opinion based its 
finding that the posting of 
the Ten Commandments 
had to be religious because 
the first four commands 
were clearly sacred with 
absolutely no relation to 
civil affairs. 

Judge Moore should at
tack this finding as absurd. 
The Court's breakdown of 
the Ten Commandments 
into four "sacred" com
mands and six "secular" 
ones ignores the historical 
fact that the Ten Com
mandments - taken as a 
whole- "have had a signifi
cant impact on the devel
opment of secular legal 
codes of the Western 
World." Stone, supra, 449 
U.S. at45. 

One may prove this 
point with ease. Take the 
Sabbath command, one 
that the Stone majority said 
was wholly religious. 
Such a finding puts the 
Court in conflict with it
self. Just nineteen years 
before, the Court acknow
ledged that state "blue 
laws" originated from the 
Fourth Commandment. 
Moreover, the Court found 
those laws prohibiting or
dinary business activities 
on Sunday to be constitu
tional, notwithstanding a 
claim that they violated the 
Establishment Clause. 
McGowan v. Maryland, 
366 U.S. 420 (1961). 

Even the First Com
mandment has impacted 
the civil order in America. 
In his great Memorial and 
Remonstrance in support 
of the free exercise of relig
ion, he traced that right to a 
preexisting duty estab
lished by the law of the 

Creator to render unto God 
those things that belong ex
clusively to God. To ren
der such duties to anyone 
else, or through any one 
else, would be to have an
other god before Him, a 
violation of the First Com
mandment. 

Having demolished the 

observation that the sculp
tures containing Moses and 
the Ten Commandments 
that appear in the Supreme 
Court building also contain 
other depictions of other 
sources of law. As Gary 
DeMar has noted, how
ever, two of the three Su
preme Court sculptures 

Fob James may not get what 
he thinks he will - a direct 

confrontation with the Court 
and with the President. But 
if he does, he will be well 

armed 

Stone precedent, Judge 
Moore will have one more 
barrier to cross to secure 
victory for the posting of 
the Ten Commandments. 
He must overcome Judge 
Price's claim that it is okay 
to post the Ten Command
ments if they are included 
along with a number of 
other "legal sources," like 
the code of Hammurabi. 

Such a claim is linked to 
a number court cases 
which require Christmas 
displays on public property 
to contain Santa Claus 
along with Jesus so as not 
to convey an "endorse
ment" of the religious mes
sage of the Christmas 
season. See, e.g., County 
of Allegheny v. ACLU, 
492 U.S. 573 (1989). 

Undoubtedly, this claim 
will be reinforced with the 

clearly make Moses and 
the Ten Commandments 
the centerpiece. DeMar, 
America's Christian His
tory, supra, at 126-27. 

As for the sculpture 
"hanging directly over the 
[Supreme Court] bench," 
the Decalogue is at the very 
center directly under an 
"American eagle" with 
wings outspread, "a uni
versal symbol of protec
tion." With regard to the 
other, DeMar has written: 

Even though Confucius 
and Hammurabi are also 
portrayed .. . , and even 
though each holds a copy 
of his fa w code, the carving 
clearly depicts the other 
figures standing in the 
background behind a cen
tral, elevated Moses. This 
symbolism is a stark re
minder of the origin and 

basis of our American legal 
system. 

The point here is that 
neither of the two sculp
tures featured in the Su
preme Court building is 
"religiously neutral." 
Moreover, unlike the 
Christmas displays, there 
is no way that anyone can 
maintain that such sculp
tures are not directly re
lated to the business of the 
court. The message is 
abundantly clear- the law 
to be dispensed in this court 
comes from the great Law
giver Himself- or at least it 
ought to come from that 
source. 

That is the message of 
Judge Moore's modest 
plaque. By placing it on 
the wall of his courtroom, 
he not only has followed 
the Supreme Court build
ing's lead, but he has 
placed himself squarely at 
the fountainhead of Ameri
can jurisprudence. To 
state otherwise is patently 
false. See Titus, God, Man 
& Law: The Biblical Pnn
ciples(1994) 

CONCLUSION 

Fob James may not get 
what he thinks he will - a 
direct confrontation with 
the Court and with the 
President. But if he does, 
he will be well armed. The 
First Amendment does not 
mean that a state court 
judge may not open his 
court with prayer or hang 
upon his courtroom wall 
God's Ten Command-
ments. ~ 
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THE MARSHALL LEGACY OF 
JUDICIAL REVIEW 

Excerpts from Marbury ment as a rule for the gov-
v. Madison, 5 U.S. 137 ernment of courts, as well 
(1803). as of the legislature." 

" ... [T]he people have an 
original right to 
establish, for 
their future gov
ernment, such 
principles as, in 
their opinion, 
shall most con-
duce to their hap-
piness ... . The 
principles . . . so 
established are 
deemed funda-
mental. And as 
the authority 
from which they 
proceed is su-
preme ... they are 
designed to be 
permanent." 

"Certainly all 
those who have 
framed written 
constitutions 
contemplate 
them as forming 
the fundamental 
and paramount 
law ofthenation, 
and, conse-
quently, ... an act 
of the legislature, 
repugnant to the 
constitution, is 

"The oath of office [ re-

' ' 
' 

), 

ably to the constitution of 
the United States .. .. " 

" ... [T]he particular 
phraseology of the consti-

J ~; • .' ' 

void." 
" ... [T]he fra-

John Marshall 
mers of the constitution 
contemplated that instru-

quires] a judge to swear to 
discharge his duties agree-

tution of the United States 
confirms and strengthens 

the principle, supposed to 
be essential to all written 
constitutions, that a law re
pugnant to the constitution 
is void; and that courts, as 

law." 

well as other de
partments, are 
bound by that in
strument." 

"It is emphati
cally the prov
ince and duty of 
the judicial de
partment to say 
what the law is." 

Excerpt from 
Osborn v. The 
Bank, 22 U.S. 
738 (1824): 

"Judicial 
power, as con
tradistinguished 
from the power 
of the laws, has 
no existence. 
Courts are mere 
instruments of 
the law, and can 
will nothing .... 
Judicial power is 
never exercised 
for the purpose of 
giving effect to 
the will of the 
judge; always for 
the purpose of 
giving effect ... to 
the will of the 
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BALANCE OF 
POWERS 

The United 
States House is 

not the only 
legislative body 
taking steps to 
curb the judges 

With Fob James doing 
battle with the courts 

in Alabama, the United 
States House of Repre
sentatives entered the fray 
in the nation's capital. On 
March 5, 1997, the House, 
by a vote of 295 to 125, 
passed a resolution backing 
the Alabama governor. 

House Majority Leader, 
DickArmey, explained that 
the Resolution was not in
tended just to be a statement 
about the root values of 
America, but "a statement 
regarding judicial activ
ism." The Washington 
Times (Mar. 6, 1997). 

The United States House 
is not the only legislative 
body taking steps to curb 
the judges. Washington 
State Representative, 
Kathy Lambert - a fifth 
grade teacher, is taking on 
the judges in her state. 
Joined by 33 co-sponsors, 
more than half of the major
ity Republicans in the 
House, Lambert has intro
duced H.B. 2060, The Bal
ance of Powers Restoration 
Act. 

In essence, H.B. 2060 
declares that the State Leg
islature is not bound by any 
court's order that one of its 
statutes is unconstitutional. 
It provides that the legisla
ture may, notwithstanding 
a contrary judicial ruling, 

expressly affirm the consti
tutionality of a statute. 

At the same time, H.B. 
2060 makes it clear that, by 
so acting, the legislature 
has not overruled the court, 
leaving the parties to the 
case governed by the disap
proved court order. On the 
other hand, it states that the 
legislature's determination, 
not the court's, is binding 
on all persons affected by 
the act from that time forth. 

Representative Lambert 
defends H.B. 2060 as a le
gitimate exercise oflegisla
ti ve power, denying that the 
courts have the final word 
as to the constitutionality of 
a statute. She also claims 
that H. B. 2060 is necessary 
to curb the judicial appetite 
to make law under the guise 
of the constitution. 

H. B. 2060's foes are, in 
the words of Democrat Pat 
Lantz, "absolutely dumb
founded" at the notion that 
any legislator would have 
the temerity to assert that 
the legislature was on a par 
with a court in assessing the 
constitutionality of a stat
ute: 

It was so astounding to 
me that it sent me back to 
my fa w school constitu
tional fa w textbook. The 
News Tribune (Tacoma, 
Wash. March 3, 1997) 

What representative 
Lantz discovered was best 
captured by University of 
Washington constitutional 
law professor Stewart Jay: 

There is no question this 
is extremely radical. It 
would be out of step with 
the rest of the country. 
Courts are the supreme ar
biter of the Constitution. 
It's extremely well-estab
lished 

The doctrine dates at 
least to 1803, when Chief 
Justice John Marshall as
serted that the US. Su
preme Court has the fXJWer 
under the Constitution to 
in validate acts of Congress 
when they are in violation 
of the Constitution. The 
case is known to any high 
school civics graduate -
Marbury v. Madison. 

To the extent that its 
(HB. 2060) more than an 
expression of frustration, 
it's contrary to 200 years of 
tradition. Id 

Not all of Washington 
State's constitutional pro
fessorate agree, however. 
Seattle University Profes
sor David Engdahl wrote a 
letter to Kathy Lambert in 
support of her bill: 

The desirability to get a 
final decision Jed other 
branches to leave it to the 
judiciary. But that was es
tablished before judges 



The Forecast 

ventured into setting social 
policy. 

Lawyers and judges too 
easily misconceive judicial 
independence as giving 
them authoritative "last 
word" dominion over 
points of constitutional 
fa w. But that is a conceit in 
which the rest of society 
need not and ought not in
dulge them. 

Conceit or Constitu
tion? That is the question. 
Is Professor Stephens 
right, that judicial suprem
acy is an American tradi
tion that dates back almost 
200 years to Marbury v. 
Madison. 

Representative Lambert 
marshalled a number of ex
perts to testify in favor of 
H.B. 2060. I had the privi
lege of being among them 
and furnished to her the fol
lowing written statement: 

1) COURT OPINIONS ARE 
NOT LAW. 

Marbury v. Madison, 5 
U.S. (I Cranch.) 13 7 
(1805) did not establish ju
dicial supremacy over the 
Constitution or the right of 
courts to decide for other 
branches of government 
the law of the Constitution. 
To the contrary, in Mar
bury Chief Justice John 
Marshall claimed only ju
dicial authority to obey the 
written Constitution as Su
preme Law over a Con
gressional statute that 
conflicted with a specific 
constitutional text. 

Three times, the Chief 
Justice wrote that, in strik
ing down a statute as un
constitutional, the Court 
was simply obeying the 

Constitution. In doing so, 
he neither stated nor im
plied that the court's opin
ion was to be substituted 
for the constitutional text. 
Rather, he emphasized that 
the Constitution, as writ
ten, governed the courts as 
well as Congress and the 
President. Not once did he 

This understanding of 
the institution of judicial 
review is reinf arced by his
tory. At the time that Mar
shall wrote the Marbury 
opinion, it was universally 
understood that a court 
opinion was mere evidence 
of law, not law itself. 
Hence, judges did not 

Marshall ruled that the 
court's only power was to 
~~ay what the law is,'' not 

make whatever it says to be 
law. 

state that the court's opin
ion was equivalent to the 
Constitution. Instead, 
Marshall ruled that the 
court's only power was to 
"say what the law is," not 
make whatever it says to be 
law. 

This view of the Mar
bury case prevailed for 
over 150 years until the 
United States Supreme 
Court ruled in the 1958 
case of Cooper v. Aaron, 
358 U. S. 1 (1958) that a 
Court opinion was the Su
preme Law of the Land. 
This ruling finds no sup
port in the Constitution. 
To the contrary, Article VI 
of the Constitution states 
that the Constitution, not a . 
court opinion, is the Su
preme Law of the Land. 
And, as pointed out pre
viously, Chief Justice Mar
shall thrice affirmed that 
the Constitution governed 
the courts, not the other 
way around. 

make law, they just discov
ered it and applied it. If a 
judge was mistaken as to 
the law, then that court 
precedent was to be disre
garded- not as bad law, but 
as no law at all. I W 
BLACKSTONE, COM
MENTARIES ON THE 
LAWS OF ENGLAND 
69-71 (1763). 

Given this under
standing of the limited na
ture of judicial power, 
judicial review was limited 
to the facts and parties to 
the case before the court. 
Therefore, a court opinion 
that a statute was unconsti
tutional bound only the 
parties to the case, not Con
gress, and not the Presi
dent. In fact, as Alexander 
Hamilton wrote in Federal
ist No. 78, a court could not 
even execute its own or
ders; it had to rely upon the 
President to do that. All 
the power that a court had, 
Hamilton asserted, was 
"judgment." The President 

and the Congress, not be
ing parties to the case, were 
expected to exercise their 
constitutional judgment in
dependent from that of the 
courts. 

2) BY THEIR OA 1HS OF 
OFFICE LEGIS LA TORS 

MUST DISCHARGE 
1HEIRCONSTITUTIONAL 
DUlY INDEPENDENT OF 
1HE OrnER BRANCHES. 

Under the United States 
Constitution, as well as un
der the Washington State 
Constitution, legislative 
and executive officers, like 
judicial officers, each take 
an oath to support the con
stitution. None of these of
ficers affirm or swear that 
they will support what offi
cers in another branch de
termine the constitution to 
mean. Instead, each offi
cer's oath to uphold the 
constitution requires each 
to act independent! y from 
rulings of officers in the 
other branch. For exam
ple, the state legislature or 
the governor should act 
consistently with a court 
opinion only if the legisla
ture or the governor is per
suaded that the court 
opinion is correct. If not 
persuaded, then their con
stitutional oath of office re
quires them to exercise 
their constitutional powers 
contrary to that court deci
sion. 

Such independent ac
tion can take many forms. 
For example, a legislature 
may refuse to repeal a stat
ute after a court has ruled 
that it is unconstitutional. 
If it so refuses, then that 
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statute automatically be
comes enforceable if the 
court opinion is sub
sequently overruled. As 
Franklin Delano 
Roosevelt's Attorney Gen
eral advised the President 
in 1937, after the Supreme 
Court had overruled its 
1923 decision that the Con
gressional minimum wage 
and maximum hour law for 
the District of Columbia 
was unconstitutional, that 
D.C. statute was now en
forceable without Con
gress's having to reenact it: 

. . . [T}he courts have no 
power to repeal or abolish 
a statute, and.. notwith
standing a decision holding 

it unconstitutional a statute 
continues to remain on the 
statute books. 39 Ops. 
Atty. Gen. 22 (1937). 

A legislature may also 
act affirmatively, directly 
contradicting a court's ad
verse ruling against a stat
ute. Such action - placing 
the legislature on record as 
disagreeing with the court, 
should be accompanied by 
its own constitutional find
ings and analysis. It 
should also contain a sub
stantive provision urging 
the appropriate state and 
local executive officers to 
refuse to enforce any court 
order declaring the statute 
unconstitutional. Such an 

operative section would 
encourage the executive 
branch to make its own in
dependent assessment of 
the constitutionality of the 
statute at issue, inviting its 
concurrence with the legis
lative branch by acting ac
cording to the legislative 
opinion, not the judicial 
one. Under its constitu
tional duty and authority to 
faithfully execute the law, 
the executive branch 
should never enforce a 
court order contrary to the 
constitution, but only those 
court orders consistent 
with it. 

HOOKERS 
Hear this word, ye kine 

of Bashan, that are in the 
mountain of Samaria, 
which oppress the poor, 
which crush the needy, 
which say to their masters, 
Bring, and let us drink. 

The Lord God hath 
swam by his holiness, that, 
lo, these days shall come 
upon you, that he will take 
away with hooks, and your 
posterity with fishhooks. 
Amos4:1-2. 

Dating is out on Amer
ica's college cam

puses. "Hooking" is in. So 
it seems on the University 
of Michigan campus m 
Ann Arbor. 

My wife and I were 
watching the weekend 
news. The scene- a mob of 
college kids, drinking and 
dancing communally. 
Then the interviews. 

First, a young man, 
clean cut, expressed sheer 
delight in free sex without 
commitments. Then, a 
young woman, pert and 
pretty, explained: No one 
dates, we just come, get 
drunk, get "hooked up" for 
one night and, next day on 
campus, pass each other as 
if we were strangers. 

The young lady was 
oblivious to what she had 
just said. She and her girl 
friends were "hookers" -
prostitutes, and their 

3) CONCLUSION 

For the reasons stated, 
the Balance of Powers Res
toration Act is not only 
constitutional but a neces
sary antidote to judicial 
tyranny. By claiming judi
cial supremacy, courts 
have disregarded the con
stitutional limits on judi
cial power and the 
safeguards of liberty aris
ing from constitutional 
separation of powers. The 
Balance of Powers Resto
ration Act is a first step to 
rectifying this usurpation 
ofpower. ~ 

catches, just nameless 
boys. 

Should we have been 
surprised? Not really. The 
Planned Parenthood folks 
have been invading Amer
ica's schools -promoting 
recreational sex for over 
three decades now. And 
the fruit of their labors now 
populate the colleges and 
universities: 

No guilt, no shame, just 
"safe sex" without conse
quences. Wait a minute! 
Didn't I hear that young 
lady also admit that, in the 
heat of desire, condoms are 
forgotten? And didn't the 
reporter drop the statistic 
that one out of seven col
lege women now have 

9 
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some form of venereal dis
ease? 

How sad. America's 
young are being robbed of 
the truth, and it is they who 
are suffering the conse
quences. 

It is so, as prophesied by 
Hosea: 

My people are de
stroyed for lack of knowl
edge: because thou hast 
rejected knowledge, I will 
also reject thee . . . seeing 
thou hast forgotten the fa w 
of God, I will also forget 
thy children. Hosea 4:6. 

In matters of sex, men 
are notoriously "naive." 
They are easily enticed and 
deceived. That is why the 
writer of Proverbs urges 
them to seek wisdom that 
they might be "deliver[ed] 
from the strange woman": 

For her house inclineth 
unto death and her paths 
unto the dead None that 
go unto her return again, 
neither take they hold of 
the paths of life. Proverbs 
2:16, 18-19. 

Today, young men are 
taught just the opposite. 
Indeed, they are prosely
tized to be sexually active-

not just by their "experi
enced" male friends, but by 
the experts who have con
vinced them that the key to 
life is free sex. 

Sex, however, is not 
free; for sex outside of 
marriage, men pay dearly: 

For by means of a whor
ish woman a man IS 

brought to a piece of bread· 
and the adulteress will hunt 
for the precious life .... 
[W]hoso committeth adul
tery with a woman Jacketh 
understanding: he that 
doeth it destroyeth his own 
soul A wound and dis
honor shall he get; and his 
reproach shall not be wiped 
away Proverbs 6:26, 32-
33. 

As for women, they lit
erally prostitute what God 
has given them. They put 
their physical beauty to an 
unworthy use: 

As a jewel of gold in a 
swine's snout, so is a fair 
woman which is without 
discretion. Proverbs 
11:22. 

They squander their 
spiritual capital, robbing 
themselves of the God-or-

dained role as help-meet to 
their future husbands: 

Who can find a virtuous 
woman? for her pn.ce is tar 
above rubies. The heart of 
her husband doth safely 
trust in her, so that he shall 
have no need of spoil. 
Proverbs 31: 10-11. 

And, filled with remorse 
for having wasted their vir
ginity, they become "clam
orous" and "odious." 
Proverbs 9: 13; 30:23. 
Some, having left "the 
natural use of the woman," 
turn to other women 
"burn[ing] in their lust one 
toward another." Romans 
1:27(a). 

The men, in turn, lust for 
other men, "receiving in 
themselves that recom
pense of their error which 
was meet." Romans 
1:27(b). 

Indeed, these young 
men and women have been 
"hooked." They have bit 
the bait of sexual idolatry. 
And they are paying the 
pnce. 

And they will continue 
to pay the price, if Bill 
Clinton has his way. His 
proposed tax credit to en-
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courage more families to 
send their children to col
lege will, if passed, exacer
bate the corruption. And 
the Republican opposition 
is so scared, that they will 
not only vote for the tax 
credit, but for additional 
money for "education." 

What is to be done? The 
church must cast its net 
wide, fishing for those 
hooked on sex and calling 
them to repent. Matthew 
4: 17-19. Campus Crusade 
for Christ, the Navigators, 
and other campus minis
tries are needed now, more 
than ever. For thanks be 
unto God. He has good 
news for those who are 
lost. While "neither forni
cators, nor idolaters, nor 
adulterers, nor effeminate, 
nor abusers of themselves 
with mankind ... shall in
herit the kingdom of God," 
they may be "washed ... 
sanctified .. . [and] justified 
in the name of the Lord Je
sus, and by the Spirit of 
God." I Connthians 
6:9(b), 11. 

This is the only mes
sage of hope for the X gen-
eration. ~ 

CAMPAIGN REFORM- POLITICIZING 
THE FIRST AMENDMENT 

Prior to 1971, Congres
sional regulation of po

litical campaigns was 
modest. In 1910, Congress 
enacted laws requiring dis
closure of the names of all 
contributors of $100 or 
more to presidential or con
gressional campaign com-

mittees and identification 
of recipients of $10 or more 
of those contributed funds. 

From time to time, Con
gress modified this statute, 
broadening its disclosure 
requirements. In 1934, the 
United States Supreme 
Court rejected a constitu-

tiona! challenge to these 
provisions in Burroughs v. 
United States, 290U.S. 534 
(1934). 

Writing for the majority, 
Justice George Sutherland 
found ample justification 
for the law in Congress's 
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general "power of self pro
tection" of the nation: 

Congress, undoubtedly, 
possesses that power, as it 
possesses every other 
power essential to preserve 
the departments and insti
tutions of the general gov
emment /Iom impairment 
or destruction, whether 
threatened by force or cor
ruption. Id, 290 U.S. at 
545. 

In addition, Justice 
Sutherland ruled that Con
gress could choose what
ever means necessary for 
the nation's "self-protec
tion." If Congress con
cluded "that public 
disclosure of political con
tributions, together with 
the names of contributors 
and other details, would 
tend to prevent the corrupt 
use of money to affect elec
tions," and that was appro
priate for the nation's 
good, there was nothing in 
the Constitution to prevent 
that decision. Id, 290 U.S. 
at .547-48. 

In so ruling, Justice 
Sutherland made no refer
ence whatsoever to the 
First Amendment guaran
tees of the freedom of 
speech, of the press, or the 
right of the people to as
semble and petition the 
government for redress of 
grievances. The parties 
had not raised any First 
Amendment issue, so the 
Court did not address any. 

It was not until after 
1940, Congress having en
acted the Hatch Act limit
ing certain government 
employee participation in 
political campaigns, that 
the First Amendment was 
invoked as a limit upon 

Congressional power to 
deal with corruption in the 
electoral process. Al
though the Court did not 
rule in favor of these First 
Amendment claims, it did 
recognize that the First 
Amendment might, in an 
appropriate case, limit 
Congress's power to regu
late the electoral process. 

the First Amendment. See 
Buckley v. Valeo, 424 U.S. 
1, 12-23 (1976). 

lHEACf 

Characterized by the 
United States Court of Ap
peals for the District of Co
lumbia as "the most 
comprehensive reform leg
islation [ever] passed by 

Men Congress stepped up its 
regulation of federal elections with 
the Federal Election Campaign Act 
of 1971 (as amended in 1974}, the 

Court was poised to assess its 
constitutionality under the First 

Amendment 

United Public Workers v. 
Mitchell, 330 U.S. 75, 111 
(1947). 

It was also after 1940 
that the Court began to 
hand down a number of de
cisions, applying the First 
Amendment guarantees for 
the first time on a variety of 
exercises of government 
power. Among those deci
sions were several that af
firmed the right of the 
people to participate politi
cal campaigns and to asso
ciate with political parties 
free from intrusive govern
ment regulation. See, e.g., 
Cousins v. Wigoda, 419 
U.S. 477, 487 (1975). 

Thus, when Congress 
stepped up its regulation of 
federal elections with the 
Federal Election Cam
paign Act of 1971 (as 
amended in 1974), the 
Court was poised to assess 
its constitutionality under 

Congress concerning" fed
eral elections, the Federal 
Election Campaign Act of 
1971, as amended in 1974, 
contained five major pro vi
SlOnS. 

First, it limited individ
ual, group or organization 
political contributions to 
$1,000 to any single candi
date per election, with an 
overall limitation of 
$25,000 during any calen
dar year by any contribu
tor. A Political Action 
Committee was permitted, 
however, to contribute 
$5,000 to a single candi
date, provided that it met 
three criteria: 1) The 
Committee was at least six 
months old; 2) It received 
contributions from more 
than fifty persons; and 3) It 
contributed to five or more 
candidates . lndi vidual 
volunteers could contrib
ute unlimited amounts of 
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their time, and up to $500 
of their out-of-pocket ex
penditures; beyond that 
they were limited to the 
$1,000 contribution level. 

Second, the Act limited 
independent expenditures 
by individuals or groups 
"relative to a clearly iden
tified candidate" to $1,000 
per year. An expenditure 
ceiling was placed upon a 
candidate who drew from 
his personal funds or from 
funds of his immediate 
family: $50,000 for a 
presidential or vice-presi
dential campaign, $35,000 
for a senatorial campaign 
and $25,000 for a cam
paign for election to the 
House. Monetary ceilings 
were also placed on overall 
campaign expenditures by 
candidates, the amounts 
varying with the office and 
other factors. 

Third, the new law sub
stituted an entirely new set 
of rules governing cam
paign contribution and ex
penditure reporting and 
disclosure. Campaign 
committees were required 
to keep detailed records, 
including the names and 
addresses of everyone 
making a contribution in 
excess of $10 and, if the 
contributions exceeded 
$100, the occupation and 
principal place of business 
of the donor. Quarterly re
ports of such data were re
quired to be made to the 
Federal Election Commis
sion. In addition, persons 
other than candidates or 
their political committees 
were required to report to 
the Commission all contri
butions or expenditures 
over $100 made for the 
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purpose of influencing an 
election. 

Fourth, the Act created a 
Presidential Campaign 
Fund, financed from gen
eral revenues in the aggre
gate amount designated by 
individual taxpayers who 
authorized payment to the 
Fund of $1.00 of their tax 
liability in the case of an 
individual return and $2.00 
in case of a joint return. 
These funds were to be 
made available to finance 
party nominating conven
tions, primary and general 
election campaigns forma
jor parties (whose presi
dential candidate received 
25% or more of the popular 
vote in the most recent 
election) and minor parties 
(whose presidential candi
date received at least 5% 
but not more than 25% of 
the popular vote in the most 
recent election). 

Fifth, and finally, the 
new law created the Fed
eral Election Commission 
composed of 8 members, 
two of whom were ex offi
cio without any voting 
power. The two ex officio 
members were the Secre
tary of the Senate and the 
Clerk of the House of Rep
resentatives. The six vot
ing members were to be 
selected as follows: 2 ap
pointed by the President 
pro tern of the Senate, 2 by 
the Speaker of the House 
and 2 by the President, 
each to be confirmed by a 
majority vote of both 
houses of Congress, and 
each pair to be composed 
of persons affiliated with 
more than one political 
party. The Commission 
was established to admin-

ister and enforce the legis
lation. 

TIIECASE 

A wide and diverse 
group of plaintiffs insti
tuted a law suit in the 
United States District 
Court for the District of 
Columbia to challenge the 
constitutionality of the 

Their Due Process claim 
focused on two separate 
and independent asser
tions: 1) The law, espe
cially its criminal 
provisions, were unconsti
tutionally vague; and 2) 
The contribution and ex
penditure limits, the re
porting and disclosure 
requirements and the pub
lic funding of presidential 

A wide and diverse group of 
plaintiffS instituted a Jaw suit in the 
United States District Court for the 
District of Columbia to challenge 

the constitutionality of the Act 

Act. Among the plaintiffs 
were a candidate for Presi
dent, an incumbent United 
States Senator seeking re
election, the Conservative 
Party of the State of New 
Y ark, the Republican Party 
of Mississippi, the New 
York Civil Liberties Un
ion, the Libertarian Party, 
and Human Events, the 
conservative news weekly. 

The plaintiffs claimed 
that the entire Act violated 
the First Amendment guar
antees of the freedom of 
speech and association and 
the Fifth Amendment Due 
Process Clause. The 
Speech and Association 
claims focused upon the 
adverse impact that the 
contribution and expendi
ture limits would have on 
the free exchange of ideas 
and upon the ability of the 
citizenry to elect those who 
shape the destiny of the na
tion. 

campaigns invidiously dis
criminated against inde
pendent candidates and 
minor parties. 

In addition, plaintiffs 
complained that the 
method of appointment of 
the Federal Election Com
mission violated Article II 
of the Constitution which 
made no allowance for any 
administrative agency to 
be composed of persons 
appointed by members of 
Congress or subject to con
currence of both houses of 
Congress. 

The Supreme Court ac
knowledged that the Act 
implicated First Amend
ment principles, including 
the right of the people to an 
"unfettered exchange of 
ideas for the bringing about 
of political and social 
changes desired by the 
people." Jd, 424 U.S. at 
14. It further admitted that 
the Act impacted "the abil
ity of the citizenry to make 
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informed choices among 
candidates for office" 
which was an essential at
tribute of popular sover
eignty. Jd, 424 U.S. at 
14-15. 

Nevertheless, the Court 
found constitutional the 
Act's limitations on contri
butions, its reporting and 
disclosure requirements, 
and the public funding of 
presidential elections. On 
the other hand, it struck 
down all of the expenditure 
limitations. Finally, it 
agreed with plaintiffs that 
the appointment and com
position of the Federal 
Election Commission did 
not conform to constitu
tional principles of separa
tion of powers. 

CONTRIBUTION LIMITS 

The Court acknow
ledged that limiting money 
contributions to election 
campaigns would "fetter" 
the interchange of ideas de
signed to bring about po
litical change in the 
country and hamper "the 
ability of the citizenry" to 
participate fully in election 
campaigns. But the Court 
concluded, such "restric
tions" would be "only ... 
marginal." Jd, 424 U.S. at 
17, 18 and 20. 

In support of this point, 
the Court stated that the 
contribution limitation "in
volves little direct restraint 
on ... political communica
tion, for it permits the sym
bolic expression of support 
evidenced by a contribu
tion but does not in any 
way infringe the contribu
tor's freedom to discuss 
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candidates and issues." 
Id, 424 U.S. at 21. 

As for the campaign 
committees and candi
dates, a limit on political 
contributions, the Court 
wrote, would "merely ... 
require candidates and po
litical committees to raise 
funds from a greater 
number of persons and to 
compel people who would 
otherwise contribute 
amounts greater than the 
statutory limits to expend 
such funds on direct politi
cal expression, rather than 
to reduce the total amount 
of .. . political expression." 
Id, 424 U.S. at 20-21. 

In addition to charac
terizing these impacts as 
"marginal," the Court 
found a strong countervail
ing government interest 
justifying the adverse im
pact that contribution lim
its had on the political 
process. That interest was 
to protect the "integrity of 
our system of repre
sentative democracy" from 
two dangers: 

1) From the risk of ac
tual quid pro quo arrange
ments between large 
contributors and the candi
dates that they support; and 

2) From "the impact of 
the appearance of corrup
tion stemming from public 
awareness of the opportu
nities for abuse inherent in 
a regime of large individ
ual financial contri bu
tions." Id, 424 U.S. at 
26-27. 

As for the "quid pro 
quo" risk, the Court ob
served that actual bribery 
was hard to detect and to 
prove, so Congress was 
justified in cutting it off at 

the pass . More impor
tantly, the Court opined, 
Congress had ample justi
fication for the contribu
tion limitations, namely, to 
safeguard the system 
against the "appearance" 
of impropriety. 

EXPENDITURE LIMITS 

As for expenditures, 

"equaliz[e] the relative 
ability of individuals and 
groups to influence the out
come of elections." Jd, 
424 U.S. at 48. The Court 
dismissed this argument as 
"wholly foreign to the First 
Amendment," and directly 
contrary to a number of its 
decisions commanding 
that the government keep 
its hands off the free mar-

The First Amendment denies the 
govemment the power to 

determine that spending to 
promote one's political views is 
wasteful, excessive, or unwise. 

however, the Court was not 
persuaded that limiting 
spending served the inter
ests of protecting the gov
ernment from corruption or 
the appearance of corrup
tion. This was especially 
true, it said, with respect to 
the limit placed upon a per
son's own personal or fam
ily treasury. In such a case 
there is no contributor to 
pose any risk of corruption. 
Id, 424 U.S. at 52-53. 

Likewise, having up
held the limitations on con
tributions, the Court found 
no need to limit expendi
tures also, having already 
put the lid on potential cor
rupters. Thus, the Court 
could not find sufficient 
justificationforthelimiton 
expenditures out of con
cern for the integrity of the 
electoral process. 

The only government 
interest in limiting expen
ditures, then, was one to 

ketplace of ideas. Jd, 424 
U.S. at 48-51. 

Elaborating on this 
point, the Court concluded: 

The campaign expendi
ture ceilings appear to be 
designed primarily to serve 
the govemmental interests 
in reducing the allegedly 
skyrocketing costs of po
litical campaigns.... The 
First Amendment denies 
the govemment the power 
to determine that spending 
to promote one's political 
views is wasteful, exces
sive, or unwise. In a free 
society ordained by our 
Constitution it is not the 
government, but the people 
- individually as citizens 
and candidates and collec
tively as associations and 
political committees- who 
must retain control over the 
qU1lntity and range of de
bate on public issues in a 
political campaign. Id, 
424 U.S. at 57. 

13 

Having found no legiti
mate interest to curb cam
paign expenditures, the 
Court's struck down the 
statute's expenditure limi
tations, finding such curbs 
to have placed "substantial 
. .. restraints" on the "quan
tity of expression," the 
"depth of exploration" and 
the "size of audience 
reach." Jd, 424 U.S. at 19. 

REPORTING AND 
DISCI.DSURE 

Compelling the report
ing and disclosure of every 
contributor of $100 or 
more, and every expendi
ture of $10 or more, posed 
a more serious problem for 
the Court. Several of its 
precedents had disap
proved compulsory disclo
sure requirements as 
violations of the right of 
people to freely associate 
without risk of public ex
posure. Id, 424 U.S. 63-
66. 

The Court found a way 
around these cases, how
ever, by pointing to two 
countervailing govern
ment interests. First, it 
stated that the government 
had an interest in providing 
the electorate with infor
mation as to where politi
cal money comes from and 
how it is spent by the can
didate "in order to aid the 
voters in evaluating those 
who seek federal office." 
Jd, 424 U.S. at 66-67. 

Second, the Court 
claimed that such reporting 
and disclosure require
ments aid in the enforce
ment of the contribution 
limitations which are, in 
turn, designed to "deter ac-
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tual corruption and avoid 
the appearance of corrup
tion by exposing large con
tributions and expenditures 
to the light of publicity." 
Id, 424 U.S. at 67. 

While this second rea
son did not apply to the dis
closure and reporting 
requirement imposed on 
individuals who spent 
money outside the cam
paign structure of the can
didate and his party, the 
Court still found the first 
reason more than suffi
cient. Jd, 424 U.S. at 80-
81. 

As dissenting Chief Jus
tice Warren Burger ob
served, the majority 
believed that the disclosure 
provisions served "broad 
informational purposes, 
enabling the public to be 
fully informed on matters 
of acute public interest." 
Id 424 U.S. at 236. This 
interest, the majority de
cided, was so important 
that it overrode any con
cern that the disclosure and 
reporting requirements 
might "deter some indi
viduals" from participating 
in the campaign process. 
Id, 424 U.S. at 68. 

PUBUC FUNDING 

Although the Court 
struggled some with there
porting and disclosure re
quirements, it had 
absolutely no difficulty 
with the public financing 
of election campaigns. 
Such funding was, the 
Court reasoned, clearly 
within Congress's power 
to "promote the general 
welfare" and to regulate 

federal elections. Id, 424 
U.S. at 90-91. 

As for the First Amend
ment, the Court asserted 
that public funding did not 
"abridge, restrict, or censor 
speech ... but rather ... fa
cilitate[d] and enlarge[d] 
public discussion and par
ticipation in the electoral 
process, goals vital to a 
self-governing people." 

tional media." Id, 424 
U.S. at 93, n. 127. 

TilE COMMISSION 

On the other hand, the 
Court found the method of 
appointing the Federal 
Election Commission, and 
its composition, wholly 
outside the Constitution. 
The means of appointment, 

The Court had absolutely no 
difficulty with the public financing 

of election campaigns. 

Id, 424 U.S. at 93. 
Having found that pub

lic funding of presidential 
elections "furthers ... First 
Amendment values," the 
Court dismissed, in a foot
note, the plaintiffs' con
cerns that "public funding 
will lead to governmental 
control, and thus to a sig
nificant loss of political 
freedom": 

The concem is necessar
ily wholly speculative and 
hardly as basis for invali
dation of the public financ
ing scheme on its face. 
Congress has expressed its 
determination to a void the 
possibility Id, 424 U.S. at 
93, n. 126. 

Moreover, the Court 
found that other instances 
of public financing have 
enhanced the First Amend
ment, not restricted it, re
ferring- again in a footnote 
- to aid to "public broad
casting and other educa-

the Court observed, by
passed the explicit com
mand of Article II, Section 
2, Clause 2 requiring the 
President to nominate, and 
upon the concurrence of 
the Senate, to appoint "of
ficers of the United States." 
Id, 424 U.S. at 125-28. 

The Commission at
tempted to avoid this plain 
language by claiming that 
the Constitution had re
posed in Congress extraor
dinary authority "to 
regulate elections" and 
that, consequently, the case 
stood on a different footing 
"than if Congress had exer
cised its authority in an
other field." Id, 424 U.S. 
at 131. The Court right
fully dismissed this con
tention as "novel and 
contrary to the language of 
the Appointments Clause." 
Id, 424 U.S. at 132. 

It also summarily dis
missed the Commission's 
attempt to justify its pecu-
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liar status as necessary to 
insure its independence 
from the power of an in
cumbentPresidentrunning 
for reelection. The Court 
simply observed that the 
Commission must also 
regulate Congressional 
elections and who would 
insulate them from mem
bers of Congress? Not this 
appointment scheme 
which afforded the major
ity party of the Senate and 
the House to appoint four 
of the six voting members 
of the Commission. Id, 
424 U.S. at 134. 

TilE DISSENTS 

The opinion of the Court 
was remarkably free from 
dissent. Only Justice By
ron White dissented from 
the holding that the expen
diture limits were uncon
stitutional. Justice 
Thurgood Marshall dis
sented from that portion of 
the opinion, but only par
tially. He thought that the 
limit on expenditures from 
a candidate's personal or 
family fortune was war
ranted. 

Justice William 
Rehnquist also filed a par
tial dissent, limiting his ob
jections to the failure of the 
public funding of presiden
tial elections to fairly treat 
minor parties. 

Only Chief Justice War
ren Burger registered a ma
jor difference with the 
majority. He would have 
struck down all of the con
tribution limits as well as 
the reporting and disclo
sure requirements. He 
would also have found the 
public financing of presi-
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dential elections unconsti
tutional. What he opposed, 
he wrote, was Congres
sional "rationing" of "po
litical expression" in order 

to curb abuses of the demo
cratic processes. Id, 424 
U.S. at 2.56. 

"There are many prices 
we pay for the freedoms 

secured by the First 
Amendment," the Chief 
Justice concluded, "[and] 
the risk of undue influence 
is one of them, confirming 
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what we have long known: 
Freedom is hazardous, but 
some restraints are worse." 
ld, 424 U.S. at 256-57. 
(fo be continued.) ~ 

Smoother Than Butter 
by Marilyn Titus 

The words of his mouth 
were smoother than butter, 
but war was in his heart: his 
words were softer than oil, 
yet were they drawn 
swords. (Psalm 55: 21) 

The "Age of Aquarius" 
was a catchy, fun song. 

It seemed to be about the 
new age that was coming 
upon us. Because of the 
spiritual meanings behind 
all of this "new age" stuff, I 
fought hard to keep the 
song from occupying my 
mind as well as any of the 
other such influences of the 
growing "liberated" groups 
in our society. 

Our children were young 
and full of activities. My 
job was to coordinate piano 
lessons, swimming lessons, 
gymnastics, ballet and pri
vate schools for our four 
children. That meant that 
most of my day was used up 
with driving around our 
town. To have a decent 
dinner on the table at a de
cent time was a real chal
lenge. 

Meanwhile, my husband 
was a law professor at a 
state university. It was 
through him that I got to 
know the other university 

professors and deans, went 
to national university-ori
ented meetings and came to 
learn about the educational 
agenda of a large group of 
professors. It became 
abundantly clear to me that 
a large and influential part 
of our nation was heading 
in a direction that I did not 
like. I thought because I 
put so much time and atten
tion into the lives of my 
children, however, that 
they would escape from its 
influences without being 
harmed. I was wrong. 

The first real shock came 
when I went to the univer
sity to pick up my husband 
one day. Walking across 
the street in front of me was 
a student with a large hole 
cut in the seat of his jeans. 
With no underwear on, his 
intentions were both obvi
ous and repulsive. When I 
told my husband, he in
formed me that he had seen 
similar demonstrations of 
lewdness including, but not 
limited to, homosexual 
kissing booths on campus. 
That was it! Our children 
would no longer be able to 
come to the university cam
pus to visit their father. I 
was not going to expose 
them to such vile behavior. 

The next shock came 
when a real sweet, good-

looking, single law profes
sor who had been a friend, 
we thought, announced that 
he was an active homosex
ual. Further, he announced 
that he wanted the support 
of my husband in a political 
move to secure special 
rights for homosexuals. 
My husband, a former lib
eral Democrat converted to 
a born-again Christian and 
rapidly becoming identi
fied as a conservative Re
publican, refused. It was 
then, for the first time, that 
we saw what used to look 
like a sweet, wonderful 
man turn ugly. Hate in
stantly projected from him 
towards my husband. 
Shortly after, some lesbians 
approached my husband 
with a warning, "Dare to 
oppose what we want and 
we'll get you." The mes
sage was clear. Some peo
ple were getting bombs in 
their mailboxes in our area 
and we were going to have 
to change our life-style. 
Homemade bombs were 
not new in the 90's and 
were not coming from what 
the press now describes as 
right wing fanatics. This 
was in the 70's. The bombs 
and threats were coming 
from the sexual and drug 
"revolution" activists who 
had no qualms about fore-
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ing their agenda on others 
within the communities. 

Knowing that my hus
band used to be the radical
left professor on this 
campus, we had previously 
considered the other law 
professors to be rather con
servative. To our surprise, 
the rest of the professors 
signed the homosexual pe
tition for the special privi
leges. We were shocked. 
Why did they do it!? 

It was thou, a man mine 
equal, my guide, and mine 
acquaintance. (Psalm 55: 
13) 

The words of his mouth 
were smoother than butter 
. . . his words were softer 
than oil .... (Psalm 55: 21) 

We remembered how 
our law professor "friend" 
had acted. My husband re
called how he was first ap
proached by him. It wasn't 
until my husband abso
lutely refused to sign the 
petition that the law profes
sor revealed his ugliness. 
Gone was the professional 
respect. Gone was the 
sweetness. Exposed was 
the real man. War was in 
his heart. His words be
came like drawn swords. 

We fought that battle 
and won at the time. We 
even survived without a 
bomb in our mailbox. 

Then we learned that a 
move was coming in our 
lives. We were going to be 
leaving the state university 
and going into Christian 

education. We were 
thrilled! 

The new environment 
was so refreshing. Our 
children could once again 
go to their father's office at 
the university. They could 
again walk around campus. 
They could use the univer
sity gymnasium and swim
ming pool. We joined with 
other families at "family 
night" to play basketball 
and other games. It 
seemed so perfect that we 
let down our guard that had 
been so firm back at the 
state university. 

Three years of joy and 
then a big surprise. 

For it was not an enemy 
that reproached me; then I 
could have bome it" nei
ther was it he that hated me 
that did magnify himself 
against me; then I would 
have hid myself from him: 
but it was thou, a man mine 
equal, my guide, and mine 
acquaintance. We took 
sweet counsel together, 
and walked unto the house 
of God in company. 
(Psalm 55: 12-14) 

We learned that even 
within ministries there are 
deceivers. We had been 
deceived by the homosex
ual law professor. We 
thought he was a sweet, 
single man who just hadn't 
found the right woman yet. 
He always acted so sweet 
and talked so sweet. It was 
harder to accept the fact 
that a man in position 
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within a Christian ministry 
could, also, be a deceiver. 
It was even harder when we 
found out, through our ex
perience, that there were 
several such people in 
place. Eventually, they 
would destroy the minis
try. Weretheythereforthat 
sole purpose? We don't 
know. But, now we under
stand much better how the 
enemy destroys. It is easy 
to unite to fight a battle 
with an enemy that comes 
from the outside. It is ex
tremely hard to effectively 
fight an enemy who is on 
the inside. 

For such are false apos
tles, deceitful workers, 
transforming themselves 
into the apostles of Christ. 
And no marvel; for Satan 
himself is transfonned into 
an angel of light. There
fore it is no great thing if 
his ministers also be trans
fanned as the ministers of 
righteousness; whose end 
shall be according to their 
works. (2Cor. 11: 13-15) 

What we need to under
stand is that we must be on 
our guard at all times. We 
must pray for wisdom at all 
times. The enemies are not 
limited to the outside. 
They have moved into our 
state universities, public 
schools, courts, legisla
tures, police forces, fire de
partments, planning 
commissions, accrediting 
agencies, Christian schools 
and even the churches. 
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You won't escape. You 
will only be deceived. 
This is nothing new and 
isn't going to go away. 
That's why the Lord gives 
us His written word to 
study. The experience of 
the men of God are re
corded for our benefit. We 
are to learn from them. 
Hopefully, by having the 
Word of God so imprinted 
in our minds and hearts, we 
will recognize deception 
and not be fooled by it. We 
will be able to stand strong 
against flattery, bribes and 
threats. We will have the 
victory when we trust the 
Lord and choose to stand 
for truth and righteousness. 
It is the Lord who cannot be 
deceived, bribed or threat
ened; He will bring down 

· the enemy. 
Cast thy burden upon 

the Lord, and he shall sus
tain thee: he shall never 
suffer the righteous to be 
moved But thou, 0 God, 
shalt bring them down into 
the pit of destruction: 
bloody and deceitful men 
shall not 1i ve out half their 
days; but! will trust in thee. 
(Psalm 55: 22-23) 

God hath spoken once; 
twice have I heard this; that 
power belongeth unto God. 
Also unto thee, 0 Lord, be
longeth mercy for thou 
renderest to every man ac
cording to his work. 
(Psalm 62: 11-12) 
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