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INTERPOSITION 

Judge Henderson 
has claimed that 

the Equal 
Protection Clause 

guarantees to 
racial minorities 
and women the 
right to equal 

On November 6, 1996, the 
day after the people of 

California voted to ban state
imposed race and sex prefer
ences, the ACLU took the 
matter to court. One month 
later, United States District 
Judge Thelton E. Henderson 
issued a temporary injunction 
against the enforcement of the 
people's initiative. 

Judge Henderson has 
claimed that the Equal Protec
tion Clause guarantees to racial 
minorities and women the 
right to equal participation in 
the political life of the commu
nity. To deny to them the 
power to obtain preferences 

participation in through the ordinary political 

the l .t . llifi -.I' processes would, he reasoned, 
po l lCa l e OJ place an unequal, and there-

the community. fore, unconstitutional burden 
upon them. 

Conservative columnists, 
newspapers and news maga
zines greeted Judge Hender
son's opinion with outrage. 
How, they asked, could the 
Equal Protection Clause -
originally designed to rid the 
law of race-based distinctions 
- now be construed to prohibit 

a law banning such distinc
tions? See, e.g., Greenberg, 
"Judicial division of 
newspeak," Washington Times 
A16 (Dec. 9, 1996). 

Judge Henderson's reading 
of the Clause is outrageous, but 
not unprecedented. 14 years 
earlier, the United States Su
preme Court blazed this consti
tutional trail by knocking 
down a Washington state in
itiative prohibiting local 
school boards from using race 
unless required by court order. 
Washington v. Seattle School 
District No. 1, 458 U.S. 457 
(1982). 

Writing for a slim majority 
of five, Justice Hany Black
mun claimed that the 14th 
Amendment guaranteed "po
litical equality" as well as "le
gal equality." Hence, he 
reasoned that any law that dis
advantages a minority racial 
group by substantially reduc
ing that group's political 
power to obtain a benefit for 
itself is a denial of equal pro
tection. 

If this Supreme Court 
precedent is followed in the 

California case, then Judge 
Henderson's initial ruling will 
be upheld. Thus, the courts are 
likely to nullify the people's 
efforts in California to rid the 
state of race and sex-based af
firmative action. 

This prospect has already 
caused much hand-wringing in 
conservative circles. Even be
fore Judge Henderson' s ruling, 
the November edition of First 
Things had - as if prophetically 
-published a symposium enti
tled, "The End of Democracy : 
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The Judicial Usurpation of 
Politics." Introducing the 
topic, Editor-in-Chief, John 
Richard Newhaus, minced 
no words, claiming that a 
runaway judiciary has 
taken decision-making 
power away from the peo
ple and their elected repre
sentatives. 

The symposium authors 
cited a number of court de
cisions. Of particular note 
were two 1996 cases, one 
overruling a Colorado in
itiative prohibiting homo

extremists on the right." 
Given the specter of self
appointed runaway revolu
tionaries, the Standard 
counseled her readers to 
cool it and hope that the 
judges change course. !d. 
at 25-26. 

The judges are not going 
to change course, however, 
so long as the opposition is 
limited to editorial pot
shots. Nor will the judges 
alter their jurisprudence if 
opposition is limited to liti
gation in the courtroom. 

ful power to resolve the 
conflict. That power re
sides elsewhere, but its ex
ercise will be greatly 
influenced by the action 
taken by the intervenor. 

Prior to the formation of 
the American Republic, 
this role was one assumed 
by the colonial legislatures 
as lower civil magistrates. 
Following the French and 
Indian Wars in 1763, the 
English Parliament decided 
that the American colonists 
- the primary beneficiaries 

sexuality as a protected 1--------------'L----------
class and the other overrul
ing a Washington initiative 
prohibiting physician-as
sisted suicide. See Titus, 
"Doctored Suicide," The 
Forecast 1 (April1996) and 
Titus, "A Republican 
Court," The Forecast 1 
(June 1996). 

Such decisions led the 
authors to question the cur
rent legitimacy of the 
American polity, with 
Neuhaus explicitly warning 
that America may be going 
the way of Nazi Germany. 
Having posed the possibil
ity of illegitimacy, the sym
posium explored the further 
question whether resistance 
- even revolution - may be 
the only solution left to the 
American people. 

Reacting to this revolu
tionary theme with horror, 
The Weekly Standard 
weighed in against the sym
posium, claiming it to be 
overreactive and contradic
tory of "the original Con
servative Temper." 
Brooks, "The Right's Anti
American Temptation," 
The Weekly Standard 23 
(Nov. 11, 1996). 

According to the Stand
ard, it is too risky to even 
discuss revolution for such 
talk "could be seen as bol
stering the case of the vigi
lante militias and other 

Reacting to this revolutionary 
theme witli horror, The Weekly 
Standard weighed in against the 

symposium, claiming it to be 
overreactive and contradictory 
of "the original Conservative 

Temper." 
Rather, the judges will 

not change unless and until 
they are challenged politi
cally. The question is how 
to do that short of revolu
tion. The answer is to re
store to American political 
life the doctrine of interpo
sition. 

INTERPOSITION 
DEFINED 

To interpose means to 
put oneself between parties 
at variance with one an
other. The word presup
poses that the one who 
intervenes has the lawful 
authority to do so. That is, 
the interposer is not a busy
body sticking his nose into 
a conflict where he does not 
belong. 

At the same time, the 
one with authority to inter
vene does not have the law-

of the English victory over 
the French -ought to pay for 
the war. Sources of Our 
Liberties 261-62 (Perry, ed. 
1972). 

Not satisfied with the 
existing system whereby 
funds we·re raised by the 
colonists in response to req
uisitions submitted to them 
by the king, the Parliament 
decided to impose a direct 
tax upon the colonists. !d. 
at262-63 . In 1764, the peo
ple of Boston instructed 
their representatives in the 
Massachusetts colonial as
sembly "to . . . protest the 
measure." !d. at 264. 

One year later the Vir
ginia House of Burgesses 
approved a set of resolu
tions that the Parliamentary 
tax violated their constitu
tutional right to be taxed 
only by their own elected 
representatives. !d. at 266. 

Other colonial legislatures 
followed suit. By the fall of 
1765, representatives from 
nine colonial legislatures 
met as the Stamp Act Con
gress, enacting a series of 
resolutions in the form of a 
petition to the king and par
liament to repeal the tax. 
!d. at 265-66. 

Five months later, the 
English Parliament re
pealed the Stamp Act tax. 
Although there was support 
in Parliament for the Reso
lutions of the Stamp Act 
Congress, the act of repeal 
expressly retained the right 
of Parliament directly to tax 
the colonists. !d. at 268-69. 
The relief, therefore, 
proved to be temporary. 

In the ensuing decade, 
the Parliament pressed their 
claim of sovereignty over 
the colonies, imposing a 
number of direct taxes, in
cluding one on the import 
of tea. !d. at 272, 276-77. 
The tea tax led to the Boston 
Tea Party of December 16, 
1 3 which, in turn, trig
gered further enforcement 
action by Parliament. !d. at 
2 -78. 

In 177 4, the repre
sentatives of the colonial 
assemblies again met as the 
First Continental Congress 
and interposed themselves 
between the American peo
ple and the British crown. 
On October 14, 1774, the 
Congress issued its Decla
ration and Resolves con
tending that direct taxation 
by Parliament violated "the 
immutable laws of nature, 
the principles of the English 
constitution, and the sev
eral charters or compacts 
.... " !d. at 287 . 

This time the Parliament 
refused to relent, sending 
troops to enforce the law. 
This act precipitated the 
war for independence. The 
Americans fought that war, 
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claiming that the colonial 
legislatures possessed the 
authority of lower civil 
magistrates to interpose on 
behalf of the people against 
tyranny. Thus, the Declara
tion of Independence was 
issued by a Congress of 
those legislative repre
sentatives and contained a 
list of violations of law jus
tifying the taking up of 
arms. See Titus, The Dec
laration of Independence: 
The Christian Legacy 26-
36 (1995). 

INTERPOSITION 
DEFENDED 

In addition to the Decla
ration's claim that Amer
ica ' s lower civil 
magistrates had the duty to 
interpose themselves be
tween a tyrant and the peo
ple, it also asserted that they 
had authority on behalf of 
the people to establish a 
new nation consistent with 
the action taken on behalf 
of the people of the united 
colonies. This new nation 
was denominated the 
United States of America. 

As originally conceived, 
the United States of Amer
ica was composed of thir
teen "Free and Independent 
States," united in the name 
of the people ofthose states. 
Having chartered the new 
nation of the United States 
of America, America ' s 
founding statesmen imme
diately set about the task of 
forming civil orders at both 
the state and national level. 

The States took the lead 
so that " [w]ithin a year after 
the Declaration of Inde
pendence every state except 
Massachusetts, Connecti
cut, and Rhode Island had 
drawn up a new constitu
tion." I Morison & Com
mager, The Growth of the 
American Republic 117 

(1937). 
By November 1777 , 

Congress agreed to the Ar
ticles of Confederation as 
the form of government for 
the several states in their 
united capacity. That form 
lasted until 1788 when the 
United States Constitution 
was finally ratified by the 
people 's representatives in 
nine states. In 1790, it be
came binding on the people 
in all thirteen of the original 

pendent judgment any one 
or more of the national 
authorities violated the 
Constitution. 

In 1798, the Virginia and 
Kentucky legislatures exer
cised this constitutional re
sponsibility. In the spring 
of that year, Congress en
acted the Alien and Sedi
tion Acts, making it a crime 
to criticize the national gov
ernment. Both legislatures 
enacted resolutions claim-

Providentially, the early 
constitutional crisis created by 
the passage of the Alien and 
Sedition Acts was resolved 

peaceably. 

the laws of nations. 
Providentially, the early 

constitutional crisis created 
by the passage of the Alien 
and Sedition Acts was re
solved peaceably. Thomas 
Jefferson, an ardent oppo
nent of the Acts and the se
cret author of the Kentucky 
Resolutions, was elected 
President. As President, he 
pardoned all those con
victed under the Alien and 
Sedition Acts which ex
pired automatically by their 
own terms on the day that 
Jefferson was inaugurated 
as president. 

INTERPOSITION 
DISTINGUISHED 

Just short of 60 years 
later, however, the nation 
faced another constitutional 
crisis, this time over slav-
ery . The slaveholding ---------------------1 states claimed that Con

states. 
Consistent with the na

tion's charter, the United 
States Constitution con
templated a Federal Union, 
a national government of 
enumerated powers and 
several independent state 
governments. The latter 
governments had, as the 
Tenth Amendment would 
later state, all those powers 
"not delegated to the United 
States by the Constitution, 
nor prohibited by it to the 
States." 

With respect to the 
United States Constitution, 
then, the officers of the sev
eral states were "bound" by 
oath or affirmation "to sup
port this Constitution." 
Pursuant to this oath of of
fice, they became lower 
civil magistrates in the na
tional government with 
authority to interpose them
selves between the Con
gress, the President, or the 
federal courts and the peo
ple whenever in their inde-

ing that the United States 
Constitution had not dele
gated to Congress any 
authority over the subject of 
seditious libel and, addi
tionally, that the First 
Amendment forbade Con
gress from making such a 
law. 

The Virginia Resolution 
was explicitly grounded in 
the doctrine of interposi
tion, claiming that the Con
stitution had not created 
any single final and su
preme authority to deter
mine the constitutionality 
of any action taken by the 
national government. If 
there were differences of 
opinion about constitution
ality, and those differences 
brought about a collision 
between the state and na
tional authorities, the Con
stitution did not resolve that 
conflict as a matter of con
stitutional law. Rather, it 
was to be resolved outside 
the constitutional frame
work in accordance with 

gress could not stem the 
growth of slavery by enact
ing rules against it in the 
Territories. In 1857, the 
United States Supreme 
Court sided with the slave
holding states, ruling the 
Missouri Compromise to be 
unconstitutional. Dred 
Scott v. Sandford, 60 U.S. 
(19 How.) 393 (1857). 

Abraham Lincoln dis
agreed. He asserted that the 
Constitution had been de
signed to contain slavery 
not only by authorizing (af
ter 1808) Congress to pro
hibit the bringing of slaves 
into the United States from 
abroad, but by authorizing 
Congress to restrict slavery 
from any new Territories. 
Bestor, The American Civil 
War as a Constitutional 
Crisis 327-52 (1964) 

With the election of Lin
coln to the presidency in 
1860, South Carolina led 
six other states to secede 
from the Union, forming 
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with them the Confederate 
States of America. Four 
additional states soon 
joined them. I Morison and 
Commager, The Growth of 
the American Republic 
533-34, 545 (1937). 

The constitutional case 
for secession rested "on the 
axiom that the Federal Con
stitution created a confeder
acy, not a government, and 
did not impair state sover
eignty." /d. at 537. The 
claim presupposed the su
perior right of each State to 
determine unilaterally 
whether it ought to remain 
in the Union. 

Such a claim of"States' 
Rights" is different from a 
claim of interposition. The 
former rests upon the asser
tion that each State has the 
final and supreme authority 
to determine what is right 
for it, including withdrawal 
from the Union. The latter 
is based upon the claim that 
there is no final and su
preme authority who can, 
by law, determine the right
ness of any act by any gov
ernment within the Union. 

In his inaugural address, 
on March 4, 1861, Presi
dent Lincoln rejected the 
doctrine of secession, 
claiming that "in contem
plation of universal law and 
the Constitution, the Union 
of these States is perpet
ual. ... No State, upon its 
own mere action, can law
fully get out of the Union 
.... " /d. at 541. 

In making this state
ment, Lincoln did not reject 
the doctrine of interposi
tion. To the contrary, he af
firmed it by his reference to 
"universal law" and by his 
claim that he had the duty, 
independent of any other 
officer, to determine what 
the Constitution required 
him, as President, to do. 

This latter point was 

made explicit when he de
nounced those who claimed 
that the Dred Scott decision 
had once and for all deter
mined the constitutional 
powers of Congress over 
slavery. To concede such 
power to the Supreme 
Court, Lincoln contended, 
would mean that "the peo
ple will have ceased to be 
their own rulers." 

ln other words, they like the 
legislatures of Virginia and 
Kentucky before them in
terposed themselves be
tween the Court's decision 
and the people. 

This direct challenge to 
the authority of the Su
preme Court led the justices 
- for the very first time - to 
insist that "the federal judi
ciary is supreme in the ex-

The constitutional case for 
secession rested "on the axiom 
that the Federal Constitution 
created a confederacy, not a 

government, and did not impair 
state sovereignty. " 

INTERPOSITION 
DISCREDrfED 

Lincoln's view of the in
dependent duty of each of
ficer of government, state 
and federal, under the 
United States Constitution 
prevailed until the triumph 
of judicial supremacy in the 
battle over the desegrega
tion of the public schools. 
In 1954, the Court held that 
children could no longer be 
assigned to public schools 
on the basis of race. Brown 
v. Board of Education, 347 
U.S. 483 (483). 

In 1958, having not been 
parties to the 1954 case, the 
Arkansas state legislature 
and governor refused to 
abide by a court order de
segregating the public 
schools in Little Rock on 
the grounds that they were 
not "bound by the Court's 
holding in the Brown case." 

position of the law of the 
Constitution." From this 
premise, the Court pro
claimed that its "interpreta
tion" of the Constitution is, 
therefore, binding on 
"[e ]very state legislator and 
executive and judicial offi
cer ... by oath taken pursu
ant to Article Vl, Clause 3, 
'to support this Constitu
tion."' Cooper v. Aaron, 
358 U.S. 1, - - (1958). 

By equating a court 
opinion with the Constitu
tion, the Court erased the 
doctrine of interposition 
from the realm of constitu
tional law. With the col
lapse of southern resistance 
to the Court's desegrega
tion and the increasing un
popularity of their racist 
views, interposition be
came equated with seces
sion and virtually 
disappeared from the politi
callandscape. 

In 1987, Attorney Gen-

eral Edwin Meese at
tempted to rescue the doc
trine from judicial 
supremacy in a speech at 
Tulane Law School where 
he had the courage to state 
that a court decision "does 
not establish a supreme law 
of the land that is binding 
on all persons and parts of 
government .... " Meese, 
"The Law of the Constitu
tion," 61 Tul. L. Rev. 979, 
983 (1987). 

Meese's comments, 
however, generated a storm 
of protest, ranging from 
Professor Laurence Tribe's 
claim that Meese's view 
creates a "gravethreatto the 
rule of law" to Professor 
Gerald Gunther's warning 
that it would cause the "sys
tem [to] break down." 

Nevertheless, Meese's 
appeal has not gone away; 
nor has the doctrine of in
terposition been forgotten. 
In a recent lecture series at 
the Albany Law School, 
Minnesota Associate Pro
fessor, Michael Stokes 
Paulsen, has called for the 
reevaluation of the doctrine 
as one way to liberate the 
original Constitution from 
the "small elite of judges, 
law professors [and] law
yers" who have stolen the 
Constitution from the peo
ple. Paulsen, "Captain 
James T. Kirk and the En
terprise of Constitutional 
Interpretation: Some Mod
est Proposals from the 
Twenty-Third Century," 59 
Albany L. Rev. 671 (1995). 

CONCLUSION 

Should the Supreme 
Court bury the California 
initiative to rid the state of 
race discrimination under a 
pile of precedents, it would 
be poetic justice indeed if 
the governor of that state 
should rise up - as Orval 
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Faubus and George Wal
lace did in the 1950's and 
1960 's - and interpose his 
office between the Court 
and the people. Would the 

President of the United 
States have the temerity to 
defend race-based affirm
ative action by calling out 
the troops -like President 

Eisenhower did to desegre- would have the Constitu
gate the Little Rock tiononhisside. ~ 
schools? 

This time, unlike then, 
the interposing governor 

FULL FAITH AND CREDIT 

Short of a 
constitutional 

amendment, it is 
expected that the 

State 's High 
Court will affirm, 
making Hawaii 
the only state in 
the nation where 

"same-sex 
. " . marrrage rs 

recognized 

On Tuesday, December 
3, 1996, Hawaii Cir

cuit Court Judge Kevin S.C. 
Chang ruled that the state 
constitution prohibited state 
officials from denying a 
marriage license to two peo
ple of the same sex. The 
court's order- requiring the 
issuance of marriage li
censes to homosexual cou
ples - has been postponed, 
pending the outcome of the 
state's appeal to the Hawaii 
Supreme Court. 

Short of a constitutional 
amendment, it is expected 
that the State's High Court 
will affirm, making Hawaii 
the only state in the nation 
where "same-sex marriage" 
is recognized. In this case, 
though, Hawaii is not a fara
way island off the Pacific 
Coast of the continental 
United States. It is a mem
ber of the Federal Union es
tablished by the 
Constitution. Hence, Ha
waii ' s action has national 
implications. 

Those implications are 
twofold. A number of fed
erallaws are written against 
the backdrop of state law, so 
that state statutes oftentimes 
define key terms in the ap
plication of national policy. 

This is especially true of 
marriage, the meaning and 
scope of which has been tra-

ditionally left to the state 
governments 

Second, Article IV, Sec
tion 1 of the Constitution re
quires each state to give 
"full faith and credit ... to the 
public acts, records, and ju
dicial proceedings of every 
other state." A marriage, 
being a matter of public re
cord in one state, could, by 
operation of this provision, 
be obligatory on all. See 
Burdick, The Law of the 
American Constitution 475-
76 (1922) 

In anticipation of such 
implications, and prior to 
the Hawaii trial court ruling, 
the United States Congress 
passed the Defense of Mar
riage Act. In order to pro
tect against a change in 
federal policy, Congress de
clared that, for the purposes 
of federal law, "the word 
'marriage' means only ale
gal union between one man 
and one woman as husband 
and wife, and the word 
'spouse' refers only to a per
son of the opposite sex who 
is a husband or a wife." 

While Congress has no 
direct power over domestic 
relations, it does have 
authority under the Neces
sary and Proper Clause to 
choose whatever means it 
deems appropriate to pursue 
a constitutionally pre
scribed end. McCulloch v. 

Maryland, 17 U .S. (4 
Wheat.) 316 (1819). Thus, 
by this provision, Congress, 
under the Supremacy 
Clause of Article VI of the 
Constitution, has effec
tively foreclosed the possi
bility that Hawaii ' s new 
ruling will affect the ad
ministration of federal laws, 
such as the tax code and so
cial security. 

By another provision, 
Congress has also sought to 
protect Hawaii's sister 
states from having to recog-
mze a same-sex marriage 
sanctioned by Hawaii . 
Thus, it declared that "no 
state . . . shall be required to 
give effect to any public act, 
record or judicial proceed
ing of any other state .. . re
specting a relationship 
between persons of the 
same sex that is treated as a 
marriage under the laws of 
such other state .. .. " 

Undoubtedly, Congress 
enacted this provision pur
suant to its power in Article 
IV, Section 1, which author
izes Congress to "prescribe 
the manner in which ... acts, 
records and judicial pro
ceedings" of one State 
"shall be proved" in the 
courts of another and "the 
effect thereof." 

Because this power is 
conferred for the purpose of 
enforcing a specific consti-
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tutional command, Con
gress has not been author
ized to enact laws that 
undermine that command, 
but only laws that regulate 
or facilitate the implemen
tation of it. Cf Katzenbach 
v. Morgan, 384 U.S. 641, 
--, n.5 (1966). 

The question, then, is 
what does the Full Faith and 
Credit Clause command? 
Does it require every state 
in the union to recognize 
every "marriage" appearing 
as a matter of public record 
in a sister state? If so, then 
one state has the power to 
transform the laws govern
ing marriage in every other 
state simply by opening its 
borders to whomever quali
fies to be married in that 
state. 

If the Hawaiian trial 
court order is sustained on 
appeal, then "gay and les
bian couples" from every 
state of the union will travel 
to the islands, secure a mar
riage license, and return 
home demanding that their 
state of residence give "full 
faith and credit" to the Ha
waiian public record docu
menting their "marriage." 
Thereby, through litigation, 
proponents of homosexual 
marriage will attempt to 
parlay their Hawaiian vic
tory into a nationwide 
transformation of the insti
tution of marriage. 

The threat is real. If cer
tain court precedents gov
erning divorce are extended 
to the case of marriage, then 
the sodomization of mar
riage in the United States 
will come about solely be
cause the judicial depart
ment in one state imposed it 
in the name of the state's 
constitution. On the other 
hand, if the original text and 
purpose of the Full Faith 
and Credit Clause is fol
lowed, Hawaii ' s folly will 

be confined within the 
state's borders. 

COMITY 

To understand the origi
nal purpose and meaning of 
the Full Faith and Credit 
Clause, it is important to 
place it in constitutional and 
historical context. 

First, it is one of three 
related provisions in the 

tives from justice in one 
state "shall be delivered up 
... to the State having juris
diction of the crime" -is, 
like the Full Faith and 
Credit Clause, an almost 
verbatim rendition of the 
second paragraph of Article 
IV of the Articles of Con
federation. 

Second, each of the three 
provisions concern matters 
that, had they not been ad-

The threat is real If certain court 
precedents governing divorce are extended 

to the case of marriage, then the 
sodomization of marriage in the United 

States wiU come about solely because the 
judicial department in one state imposed it 

in the name of the state's constitution. 

Constitution that were car
ried over from Article IV of 
the Articles of Confedera
tion. The other two are the 
privileges and immunities 
clause and the fugitive from 
justice clauses found in the 
first two paragraphs of Sec
tion 2 of Article IV of the 
Constitution. 

The Full Faith and 
Credit Clause, except for 
the express grant of power 
to Congress, was taken al
most verbatim from the last 
paragraph of Article IV of 
the Articles of Confedera
tion. The guarantee that 
citizens of each state "shall 
be entitled to the privileges 
and immunities of the citi
zens in the several States" is 
a shorthand statement of the 
principle embodied in the 
lengthy first paragraph of 
Article IV of the Articles of 
Confederation. 

The guarantee that fugi-

dressed in the Constitution, 
would have been governed 
by the rule of comity. Un
der that rule no independent 
and sovereign state is le
gally obligated to honor the 
official acts of another inde
pendent and sovereign 
state. Rather, such matters 
were handled politically. 

Under the doctrine of 
comity, a sovereign, inde
pendent state had no legally 
enforceable obligation to 
give full faith and credit to 
the acts, records and judi
cial proceedings of another 
sovereign and independent 
state. Nor was such a state 
obliged to afford the citizen 
of another such state the 
privileges and immunities 
afforded to its own citizens. 
Nor was a sovereign and in
dependent state obliged to 
return a person fleeing from 
justice from another such 
state. Under international 

law all of these matters 
were dealt with by "diplo
matic processes and official 
retaliation." 

The Full Faith and 
Credit, Equal Privileges 
and Immunities, and Fugi
tive Extradition Clauses re
moved these subjects from 
the ordinary rule of comity 
and placed them under the 
Constitution. Had the sub
jects been left to comity, 
then the relationship be
tween the States would 
have been a "league" or "al
liance" governed by inter
national law and 
diplomacy, rather than a 
federal union governed by 
domestic constitutional 
law. Paul v. Virginia, 8 
Wall. (US) 168, 180, 19 L 
Ed 357, 360 (1868). 

It would be a mistake, 
however, to assume that 
this change of jurisdiction 
compromised in any way 
the authority of each State 
over its internal affairs. 
None of the provisions of 
Article IV delegated any 
power from one state to an
other. Rather each retained 
its independence and sover
eignty over subjects within 
its borders, not delegated to 
the national government. 

Article II of the Articles 
of Confederation made it 
abundantly clear that each 
State retained " every 
power, jurisdiction and 
right . . . not . . . expressly 
delegated to ... Congress." 
The Tenth Amendment of 
the Constitution followed 
suit: " .. . [P]owers not dele
gated to the United States 
by the Constitution, or pro
hibited by it to the States, 
are reserved to the States 
respectively." (Emphasis 
added) 

This principle was re
stated and affirmed by the 
Supreme Court in Toomer 
v. Witsell, 334 U.S. 385, 
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395, 92 LEd 1460 (1948): 
The primary purpose of 

... [these clauses} was to 
help fuse into one Nation a 
collection of independent, 
sovereign States. 

What was the nature of 
that fusion? Those matters 
subject to the international 
rule of comity were now 
subjected to a rule of consti
tutional obligation. If a 
matter was not subject to 
the rule of comity, the Full 
Faith and Credit, Equal 
Privileges and Immunities, 
and Fugitive Extradition 
Clauses did not apply. For 
none of those clauses were 
designed to "confer any 
new power, but simply to 
make obligatory that duty 
which, when the Constitu
tion was adopted, rested ... 
in comity alone ." See 
Fauntleroy v. Lum, 210 
U.S . 230 , 241-42 
(1908)(White, J. dissent
ing). 

Under the rules of com
ity existing at the time ofthe 
adoption of the Constitu
tion, no state had even "the 
slightest moral obligation" 
to give effect to another 
state' s law if, by doing so, 
"it [would] be compelled to 
give effect to acts done 
within its borders which are 
in violation of its valid po
lice or criminal laws." See 
!d., 210 U.S . at 241 
(1908)(White, J. dissent
ing). 

For example, the rule of 
comity did not apply to the 
recognition of human slav
ery by a state when to do so 
would introduce a practice 
contrary to the fundamental 
law of the state. Common
wealth v. Aves, 35 Mass. 
(18 Pick.) 193 (1836). 

Accordingly, under the 
Constitution, the States re
tained the right "to exert 
their police powers as they 
deem best for the happiness 

and welfare of those subject 
to their authority ." I d., 210 
U.S. at 240 . 

Under an original read
ing of the Full Faith and 
Credit Clause, then, a State 
cannot be forced to con
form its laws to the law of a 
sister state if, by doing so, it 
would condone acts within 
that state that violate its le-

the Full Faith and Credit 
Clause. 

UNIFORMITY 

This understanding of 
the Full Faith and Credit 
Clause prevailed in Had
dock v. Haddock, 201 U.S. 
562 (1906) where the Court 
voted 5 to 4 that New York 

For example, the rule of comity 
did not apply to the recognition 

of human slavery by a state 
when to do so would introduce a 

practice contrary to the 
fundamental law of the state. 

gal norms. Hence, a man 
already married to one 
woman could not, by secur
ing a marriage license to 
marry a second wife in a 
state that authorized po
lygamous marriage , 
thereby force another state, 
the laws of which either 
condemn such a union as a 
crime, or refuse to recog
nize it as a legitimate mar
riage, to recognize the 
polygamous union. See 
Loughran v. Loughran, 292 
U.S. 216,223 (1934). 

It follows, then, that the 
Full Faith and Credit 
Clause cannot be invoked 
on behalf of a same-sex 
couple who has secured a 
marriage license in Hawaii 
to force another state, the 
laws of which condemn 
such unions as crimes or do 
not recognize them as le
gitimate marriages, to give 
legal recognition to that un
ion. Such a claim is not sub
ject to the law of comity 
and, therefore, is not within 
the mandate and scope of 

was not obliged to recog
nize a divorce decree ren
dered by a Connecticut 
court when to do so would, 
in effect, undermine the di
vorce law of New York. 

Justice Edward White 
wrote that the Full Faith and 
Credit Clause should not be 
read in such a way that it 
leads "to the overthrow of 
the laws and the public pol
icy" governing marriage 
and divorce solely at the 
whim of one "person who 
was married in one state and 
who wished to violate the 
marital obligations [by go
ing] into the state whose 
laws were the most lax, and 
there avail of them for the 
purpose of the severance of 
the marriage tie and the de
struction of the rights of the 
other party to the marriage 
contract. ... " Otherwise, 
Justice White reasoned, the 
Clause would place all of 
the states at the mercy of 
states "whose laws were the 
most lax .. . as to the causes 
for divorce .... " !d., 201 

U.S. at 574. 
In sum, Justice White 

ruled that the Full Faith and 
Credit Clause could not be 
construed in such a way as 
to delegate to one state the 
power to determine divorce 
policy for all states. In or
der to preserve each state 's 
independent and sovereign 
authority over marriage and 
divorce, Justice White 
ruled that no divorce decree 
was entitled to full faith and 
credit in any other state un
less the state court granting 
the divorce had personal ju
risdiction over both parties 
to the marriage or had juris
diction over the marriage it
self. Such a rule, Justice 
White claimed, was consis
tent with the rule of comity 
in international law and, 
thus, should govern the op
eration of the Full Faith and 
Credit Clause. !d., 201 U.S. 
at 572, 576-77, 582-83. 

In 1942, however, the 
High Court overruled Had
dock, striking down a North 
Carolina bigamy convic
tion oftwo persons who had 
obtained Nevada divorces 
without personal service 
upon their divorced spouses 
and without ever estab
lishing matrimonial domi
cile in Nevada. Justice 
William 0 . Douglas re
jected the comity rationale 
of Haddock and substituted 
a uniformity principle 
based upon an intervening 
precedent: 

It is objected .. . that if 
such divorce decrees be 
given full faith and credit, 
substantial dilution of the 
sovereignty of other states 
will be effected. For it is 
pointed out that under such 
a rule one state's policy of 
strict control over the insti
tution of marriage could be 
thwarted by the decree of a 
more lax state. But such an 
objection goes to the appli-
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cation of the full faith and 
credit clause in many situ
ations ... . Mississippi's pol
icy against gambling 
transactions was overrid
deninFauntleroyv. Lum ... , 
when a Missouri judgment 
based on such a Mississippi 
contract was enforced by 
this Court. Such is part of 
the price of our federal sys
tem. !d., 317 U.S. at 302. 

Justice Robert Jackson 
filed a vigorous dissent, ob
serving that it was no "ex
aggeration to say that this 
decision repeals the divorce 
laws of all the states and 
substitutes the law of Ne
vada as to all marriages one 
of the parties to which can 
afford a short trip there." 
!d. , 317 U.S. at 312. 

Justice Jackson illus
trated this by noting, first, 
that to file for a Nevada di
vorce required only six 
weeks of residency at a mo
tel, hardly a "real, perma
nent home." !d. , 317 U.S. 
at 322. He then remarked 
that the parties, after they 
had secured their divorces, 
remained in Nevada only 
long enough to remarry . 
Then they returned to North 
Carolina, the matrimonial 
domicile of their original 
mamages: 

North Carolina then had 
on its hands three mar
riages among four people 
in the form of two broken 
families and one going con
cern. What problems were 
thereby created as to prop
erty or support and mainte
nance, we do not know. 
North C arolina,for good or 
ill, has a strict policy as to 
divorce. The situation is 
contrary to its laws, and it 
has attempted to vindicate 
its own law by convicting 
the parties of bigamy. !d., 
317 U.S. at 312. 

Justice Douglas at-

tempted to temper the sig
nificance of this impact on 
North Carolina by insisting 
that no full faith and credit 
would have been required 
had the North Carolina 
authorities demonstrated 
that the divorcing parties 
had gone to Nevada "not to 
establish a bona fide resi-

curing the license and get
ting married, but a waiting 
period is not the same as 
domicile. Thus, if the Wil
liams precedent applies to 
marriage laws, then there is 
virtually no barrier whatso
ever to homosexual cou
ples ' going to Hawaii solely 
to get married and returning 

It follows, then, that the "public 
record" of marriage is not the I 
jurisdictional equivalent of a 
judicial judgment of divorce 

dence but solely for the pur- home and requiring their 
pose of taking advantage of home state to give full faith 
the laws of that State to ob- and credit to their union. 
tain a divorce through fraud 
upon that court. " !d., 317 
U.S. at 291. Having con
ceded domicile, Justice 
Douglas claimed, North 
Carolina had necessarily 
conceded that Nevada had a 
"rightful and legitimate 
concern" over the mar
riages of the two divorcing 
spouses. !d. , 317 U.S. at 
298. • 

If Justice Douglas's rea
soning is applied to mar
riage, then the Full Faith 
and Credit Clause would re
quire every state in the un
ion to recognize an 
Hawaiian same-sex mar
riage, unless it could be 
proved that it had been se
cured by a fraud upon the 
Hawaiian authorities. 

Unlike a divorce, how
ever, a person is not re
quired to establish domicile 
in a state in order to obtain 
a marriage license. There 
may be a short waiting pe
riod required between se-

UNIFORMITY OR 
COMITY 

There are good reasons 
not to apply the Williams 
precedent to marriage. Wil
liams is based upon the 
premise that the divorce 
granting state "has a right
ful and legitimate concern 
in the marital status of per
sons domiciled within its 
borders": 

The marriage relation 
creates problems of large 
social importance. Protec
tion of offspring, property 
interests, and the enforce
ment of marital responsi
bilities are but a few of 
commanding problems in 
the field of domestic rela
tions with which the state 
must deal. Thus, it is plain 
that each state by virtue of 
its command over its domi
ciliaries and its large inter
est in the institutions of 
marriage can alter within 

its own borders the mar
riage status of the spouse 
domiciled th ere, even 
though the other spouse is 
absent. !d. , 317 U.S. at 
298. 

Any state court that 
grants a divorce assumes 
the enforcement responsi
bilities that come with a dis
solved marriage . By 
contrast, a state that grants 
a marriage license assumes, 
by that act alone, no juris
diction over that marriage, 
other than the formal con
summation of it. Thus, a 
couple that goes to a state 
solely for the purpose of ob
taining a marriage license 
cannot make the same 
claim as a person who goes 
to that state to get a divorce. 

In fact, even couples 
who are domiciled in a state 
and who obtain a marriage 
license there do not, by se
curing that license, submit 
in the same way to the juris
dictional power of the state 
as a person who files for a 
divorce. 

It follows, then, that the 
"public record" of marriage 
is not the jurisdictional 
equivalent of a j udicial 
judgment of divorce. 
Therefore, such a record 
cannot lay the same claim to 
the full faith and credit 
mandate as a divorce de
cree. 

In addition, forcing the 
state to give legal recogni
tion to a judgment of an
other state court does not 
necessarily require the state 
to endorse the law upon 
which that judgment was 
secured. For example, in 
Williams, the High Court 
did not rule that the North 
Carolina authorities were 
required to determine the 
parent/child relationships 
or property rights arising 
out of the North Carolina 
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marriages in accordance 
with the Nevada divorce 
decrees. All that Williams 
required was that North 
Carolina could not enforce 
its bigamy laws against two 
persons who had fully com
plied with Nevada law gov
erning divorce. 

Under this limited read-

ing of Williams, it may be 
argued that the Full Faith 
and Credit Clause prohibits 
states from bringing a 
criminal prosecution 
against same-sex couples 
who have a Hawaii mar
riage license, but it does not 
require states to take any 
affirmative steps to recog-

nize the marriage in the en
forcement of its tax code, 
property laws, or domestic 
relations statutes. 

CONCLUSION 

To date, 18 state legisla
tures have enacted laws 
precluding recognition of 

same-sex marriages within 
the geographic boundaries 
of their states. Other states 
may soon follow. The Full 
Faith and Credit Clause, 
rightly applied, should be 
no barrier to these efforts to 
keep one state from decid
ing the marriage policies of 
alL ~ 

Politics: Apathy, Compromise 
and War 

Looking back at 
my values and 
voting record it 
was easy to see I 

was never a 
"liberal". 

by Marilyn Titus 

D uring most of my adult 
life I have been unin

terested in politics. The 
only thing I remember 
fondly from my childhood 
is my "I Like Ike" button. 
And, when Herb and I mar
ried, he understood that his 
political interests were not 
shared by his wife. There
fore, he gently refrained 
from getting seriously in
volved in the process that 
leads to gaining votes for 
some candidacy. Instead, he 
settled in very well to teach
ing law and politics and 
writing and speaking about 
the subjects. In fact, he 
found he thoroughly en
joyed teaching and became 
very successful in that field. 

Then our lives changed. 
All at once Herb was very 
involved in politics and to 
his delight I was 100% sup
portive of his efforts. I had 
become very concerned 
about what was happening 
in the country -- abortion, 
homosexual "rights", por
nography everywhere. 
And, I felt strongly that 
something needed to be 

done that wasn't being 
done. I had, also, reached 
the point of feeling com
pelled to step forward if the 
Lord wanted us to do some
thing about this degradation 
in our society. But, this new 
role for me left me with a 
question, "What was I in po
litical terms?" Or, "What 
were we?'' 

Looking back at my val
ues and voting record it was 
easy to see I was never a 
"liberal". Reading the 
strange definitions of"mod
erate" I concluded I was 
never that either. But, was I 
a "conservative"? With in
terest I began to read to find 
out After examining a fre
quent reference to Robert L. 
Dabney's (Stonewall Jack
son's chaplain in the Con
federate Army) definition 
of a "conservative," I con
cluded that I was not a "con
servative" and did not want 
to be one. 

(!'he) history (of conser
vatism) has been that it de
murs to each aggression of 
the progressive party, and 
aims to save its credit by a 
respectable amount of 
growling, but always acqui
esces at last in the innova-

lion. What was the resisted 
novelty of yesterday is today 
one of the accepted princi
ples of "conservatism;" it is 
conservative only in affect
ing to resist the next innova
tion, which will tomorrow 
be forced upon its timidity 
and will be followed by 
some third revolution, to be 
denounced and then 
adopted in its turn. 

American conservatism 
is merely the shadow that 
follows radicalism as it 
moves forward to perdition. 
It remains behind it, but 
never retards it, and always 
advances near its leader. 
This pretended salt hath ut
terly lost its savor; where
with shall it be salted? Its 
impotency is not hard to ex
plain. It is worthless be
cause it is the conservatism 
of expediency only, and not 
of sturdy principle. It in
tends to risk nothing serious 
for the sake of truth. (Re
printed in Spiritual Coun
terfeits Newsletter, VoL 21, 
No.2, p. 7) 

Examining my faith in 
God's Word and my belief 
in the soundness of our 
founding documents for this 
nation I, finally, understood 
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where I fit in the political 
field : a Biblically based 
Constitutionalist. Further, 
I remember well that it was 
this position that I gleaned 
from my government les
sons in school. From the 
wee grades through high 
school we studied and 
learned to value our Chris
tian heritage and founding 
documents. We were 
taught to be proud of those 
men and women who gave 
so much of themselves to 
establish the best govern
ment possible --with a 
sound Constitution and 
checks and balances to pre
vent corruption. 

Not so today. The above 
is no longer taught in the 
public schools. There has 
been a dramatic change. 
And, if the politicians and 
bureaucrats continue with 
"Goals 2000" we will re
semble the Eastern Bloc 
countries far more than 
what I was taught to be the 
design of this country. 

In case you aren't in 
school today being "ori
ented" to the present politi
cal agenda or you aren 't in 
business right now where 
you have to deal with all of 
the new regulations, let me 
fill you in on a few things. 

Let' s skip over the 1 ,200 
minimum required hours 
before being licensed to 
braid hair -- to something 
pretty basic to life-- pizza 
delivery. For probably 
about 30 years pizza busi
nesses have kept track of 
where their drivers have 
been robbed and killed. 
Tragic events! The manag
ers responded by training 
drivers to be more careful 
and to avoid the locations 
where these crimes were 
committed. Common 
sense. "Not so," says poli
ticians and bureaucrats in 
both the Republican and 

Democratic parties. "There 
are some voters - or, ah, 
law abiding citizens who 
live in those areas and they 
want pizza delivered to 
their door." (For all we 
know, they may be too 
afraid to go out at night to 
get their own pizza.) So, 
our politicians don 't say, 
"We'll protect the drivers" 

age problem for these chil
dren . However, even 
though the above couple 
wasted my time and money 
I still found that I enjoyed 
them. 

There are some people, 
however, that I don't en
joy. And, I believe it is my 
right to avoid these people. 
In fact, it may even be a 

From the wee grades through 
high school we studied and 

learned to value our Christian 
heruageandfounding 

documents. 
or, " We ' ll deliver the 
pizza." No, the declaration 
comes, "Deliver pizza in 
those areas or we'll shut 
you down!" 

Then there is real estate. 
I've always had friends 
from nearly all economic 
levels and many different 
national origins. Basically, 
I enjoy people. So, going 
into the real estate business 
was a pleasure. However, I 
didn ' t much care for the 
treatment from a couple of 
people who had me drive 
them around for several 
days, evaded financial 
questions, staged scenes 
and asked me a lot ofloaded 
questions and then disap
peared without buying a 
house. I decided that I had 
"passed their test" . But, 
they (whom I concluded 
worked for big government 
as testers for race discrimi
nation) could have found 
out a lot quicker and 
cheaper for me and the tax
payer that I am not "racially 
prejudiced." Over twenty 
seven years ago my hus
band and I adopted a "mi
nority race" child to try to 
help alleviate the orphan-

matter of life and death to 
be able to avoid these peo
ple. These are the people 
who just being near make 
me feel very uncomfort
able. In my lifetime I have 
learned that these are peo
ple who are deep into sin. 
They may be alcoholics 
who beat their wives and 
children and steal the fam
ily money to buy alcohol, 
they may be rapists or 
pimps, they may be burgal
ers or muggers, they may be 
sexual perverts. Whatever 
they are, they give me a 
feeling that I don't want to 
be in their presence. In 
walk our political and bu
reaucratic hypocrites an
nouncing, "Some of these 
people have AIDS." Now, 
AIDS is a disease that is 
contagious (even on inani
mate objects) and deadly. 
Do these politicians and bu
reaucrats say that they will 
protect us like when people 
had the contagious and 
deadly tuberculosis? Do 
they say that they will iso
late these people with AIDS 
so that it will not continue 
to spread throughout the 
country even contaminat-

ing and killing children? 
No. They declare that it 
doesn 't matter how we feel 
about these people or our 
fear of AIDS. IfMr. Sexual 
Pervert is or is not infected 
with AIDS and wants to 
look at houses with you 
there is no saying "no". If 
Mr. Sexual Pervert wants to 
look at houses you must let 
him get into your car and 
you must drive him to what
ever house he wants to go to 
or big government will fine 
you big time and shut you 
down. It doesn't even mat
ter how many real estate 
agents are found dead in the 
trunks of their own cars. 
Good agents, we are told 
leave detailed information 
back at their office identifY
ing their customers. Great, 
the dead agent stuffed in her 
own trunk is a" good agent" 
with penciled information 
back at her office! Or, if 
Mr. Sexual Pervert wants to 
sell his house, you are to go 
to his house like you would 
go to that little widow 
lady ' s house and you are to 
let him show you through 
his house and put it on the 
market just like he wants 
you to do, or else . Further, 
say the rules coming down 
from the politicians and bu
reaucrats, you are not al
lowed to tell ANYONE that 
he has AIDS or anything 
about his "lifestyle". If you 
do, you'll get hit big-time. 

Now, let me take you a 
little further but don't lose 
what I have just told you. A 
few years ago Christian real 
estate agents were infmmed 
that they could no longer let 
people know that they were 
Christians. They could no 
longer have a cross or fish 
symbol in their advertising 
or on their business cards. 
If they had Christian clients 
they couldn 't mention it in 
their ads. In fact, big gov-
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ernment gave the real estate 
people long lists of words 
that they could no longer 
use, long lists of words to 
avoid and long lists of 
words that were recom
mended for use. Failure to 
conform your ads to these 
words meant big govern
ment could remove your 
paid ad and fine you plus hit 
you with a few other meas
ures of "discipline". 

Then came the Novem
ber 1996 issue of Todays 
Realtor. Beginning on 
page 44 is an article called 
" Top Performer Niche 
Man." The subheading: 
"One broker may change 
the way you think about 
marketing. His clients - 
gays and minorities -- are 
responding in droves to his 
brand of targeted advertis
ing." His what?! "Tar
geted advertising"! ! ! The 
article commends this man 
for having "guts." "At least 
that's what some competi
tors have told him about his 
specialized, unconven
tional niche-- gays, lesbi
ans and minorities. Even 
his workforce reflects his 
diverse clientele: About 
65% of his 65 salespeople 
are gay or lesbian ... . " "Al
though one might shy away 
from such an alternative 
market, Grossman has wel
comed it and prospered." 
Says Mr. Grossman, "I've 
been involved in the gay 
community both locally 
and nationally for several 
years." "I started the com
pany with my life partner 
.... " "People started calling 
saying, 'We're moving 
here from Little Rock or 
Los Angeles for whatever. 
We're a same sex couple, 
and we've been told you're 
the one to call. "' 

Now, please note that 
six years ago I called a real 

estate company in the town 
where my daughter and her 
family were to be relocat
ing. I asked for a Christian 
real estate agent for her. 
They not only refused to 
give her a Christian sales 
agent and ridiculed me but 
lined her up with a man that 
gave her the creeps. She 
dropped him immediately 
and finally came upon a 
Christian woman sales 

(we have to act like it 
doesn't exist). 

Surely, there is going to 
be an outcry from big gov
ernment of "discrimina
tion" and "targeting" by 
this "niche" man. Surely 
this man is going to lose his 
license and pay heavy 
fines. · 

Looking at the Decem
ber 1996 issue of Today's 
REAL TOR I see a letter to 

Many people are beginning to 
get uncomfortable with the 

turn about in this country.But, 
several see the problem 

differently than I see it. They 
don't seem to be concerned 

about the abortion or 
homosexual privileges or the 

loss of Christian liberty. 
agent whom she felt com
fortable being with. Thank 
God the clients and custom
ers aren't regulated like the 
agents and she was left 
alone about her decision to 
have a Christian agent 
serve her. 

But, let ' s look at these 
regulations coming down 
from big government: no 
discrimination allowed 
based on race (and related 
catagories), sex (originally 
intended to mean male or 
female but being gradually 
changed to reflect "sexual 
orientation"), familial 
status (this refers to having 
children under 18 or being 
pregnant and has been the 
agony of once comfortable 
retirement communities), 
handicap (here's where 
they put AIDS), religion 

the editor complaining that 
the "Gay Niche Market Ar
ticle (Is) Offensive". The 
letter is written by a man
ager and co-owner of a 
realty investment corpora
tion. She says, "It offends 
me that the gay lifestyle is 
classified with 'minorities' 
.. .. The law is very specific 
about REAL TORS not be
ing prejudicial in any way. 
I also believe that it is our 
moral and ethical obliga
tion to serve all segments of 
our population. One' s par
ticular sexual orientation 
should not put one in a cate
gory for special treatment. 
What I see this article pro
moting is exclusiveness, 
not just of a minority, but 
also of a particular lifestyle 
.... " The editors response? 

Sexual orientation is 
identified as a protected 
class in many state and lo
cal laws that govern the 
conduct of real estate pro
fessionals, says the NAR 
Legal Affairs group. While 
REALTORS may choose to 
focus their efforts to obtain 
customers and clients on a 
particular group, both the 
law and the Code of Ethics 
prohibit the REALTOR 
from using the membership 
of a customer or client in 
that group to discriminate 
against the customer or cli
ent. 

Oh really?! Does this 
mean I can choose to focus 
my efforts to obtain Chris
tian customers and clients? 
For get it! Not by the hair of 
my chinny, chin, chin or 
they will huff and they will 
puff and they will blow my 
house down! 

Are you beginning to 
get the picture as to where 
our politicians and bureau
crats are leading us -- or 
rather, forcing us? Hon
estly, the way the govern
ment is protecting the 
sodomites today instead of 
prosecuting them you 'd 
think they were an endan
gered species. Meanwhile, 
these same sodomites are 
proselytizing the children 
- - and doing it in the pub
lic schools across the land. 
They are actually using our 
tax money to convert our 
children! These are the 
same schools where you 
can't even mention Jesus! 

Many people are begin
ning to get uncomfortable 
with the turn about in this 
country. But, several see 
the problem differently 
than I see it. They don 't 
seem to be concerned about 
the abortion or homosexual 
privileges or the loss of 
Christian liberty. They just 
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don't like the way so many 
people have become so 
rude and downright mean. 
In other words, there have 
been some recent articles in 
periodicals decrying our 
loss of"civility" in our pre
sent society. One such ar
ticle professes a desire by 
the author to have someone 
begin teaching men and 
women manners and sensi
tivity training. 

An article in Hetero
doxy, Vol. 4, No.9, pp 4-7, 
however, reports what is 
actually being taught to 
young men and women at 
Princeton University. It 
demonstrates how the ho
mosexuals and abortion 
promoters enhance their 
agenda through the educa
tional institutions. 

In diversity training at 
Princeton, for example, 
they learn about minorities 
and homosexuals but noth
ing on any kind of Chris
tian backgrounds or 
conservative types of be
liefs. When a "study" was 
published on campus 
which declared many stu
dents "homophobic" a 
young male Christian stu
dent protested this "study" 
as biased and offensive. 
He was reprimanded by the 
Dean of Student Life who 
added, "I invite all mem
bers of the university com
munity to join with me in a 
reaffirmation of our sup
port of the lesbian, gay, and 
bisexual community and 
all of our campus commu
nities." But, surely the 
Dean doesn't mean "all of 
our campus communities" 
were to be reaffirmed be
cause she didn 't reprimand 
the publishers of the 
"study" who were negative 
towards Christians. 

Taking a closer peek at 
Princeton orientation -
what young men and 

women are actually being 
taught: 

In Carey Wallace 'sfirst 
year as a RA, the SECH 
representatives began their 
presentation by asking for 
a volunteer. The students 
in her charge were hesi
tant, so Wallace raised her 
hand, a decision she would 
soon regret. The peer edu-

helful drawings of two 
women (of course!) demon
strating how to use one, 
complete with lipstick 
marks. And the dildo given 
to Wallace pales in com
parison with some of 
SECH's more high leek 
teaching tools. The SECH 
advisors occasionally 
make the rounds at the 

I don't know why people are 
surprised that a society that 
legalizes and condones the 

killing of innocent children has 
become in all areas brutish, 

violent and corrupt. .. A 
civilization cannot be 

segmented or 
compartmentalized You can't 
say to young people it's wrong 
to kill or use violence, except in 

the case of unborn children. 
cators handed her a con
dom and a plastic replica 
of an erect penis. ' I was 
supposed to open the con
dom and put it on this enor
mous dildo, and everyone 
was going to critique my 
perfomance, ' she said. 'It 
wasn't a banana - - it was 
a real dildo. ' W a/lace 
later described the experi
ence as 'borderline harass
ment.' 

But the Princeton Sex 
Ed crowd has never shown 
much respect for such feel
ings. One year, every stu
dent on campus was mailed 
a SECH pamphlet with a 
condom affixed to the front. 
Inside, among other things, 
were directions on how to 
fashion a dental dam, and 

meetings of various cam
pus organizations, and 
when they arrived at the 
chapter meeting of the fra
ternity I (the author of the 
article) was a member of, 
they brought a life-like, 
mechanized dildo with 
them. A volunteer was in
structed to put a condom on 
this technological wonder 
and to begin stroking. Af 
ter a few minutes of 'stimu
lation, ' the SECH peer 
educator could hold out no 
longer, and flipped a 
switch at the base of the 
dildo. The do/do then be
gan to ejaculate into the 
condom, drawing milky 
whitejluidfrom its testicle
reservoirs. In comparison 
to this spectacle, the two 

sentences the peer educa
tors devoted to abstinence 
in the name of 'balance ' 
seemed somewhat less than 
sincere. 

So, what is being taught 
rather than what ought to 
be taught is a big part of the 
problem in present society. 
But, it's more than that. 
What is being taught at 
Princeton is consistent with 
what is being forced on 
businesses by big govern
ment. It is consistent with 
the report in THE RYAN 
REPORT Volume III 
Number 9, p3 that Planned 
Parenthood has a federal 
judge in Iowa who has is
sued and injunction pre
venting the state of Iowa 
from requiring Planned 
Parenthood to obtain and 
file a "Certificate of Need" 
like everyone else has to do 
regarding health activities. 
"Have you ever wondered 
why PP doesn'thavetofol
low the same laws as eve
ryone else?" And, the fact 
is, with the direction we 
have taken in this nation, 
teaching "civility" would 
be ludicrist. Charley Reese 
in the Orlando Sentinel, 
December 17, 1996, A- 22, 
has it right: 

I don't know why people 
are surprised that a society 
that legalizes and con
dones the killing of inno
cent children has become 
in all areas brutish, violent 
and corrupt. 

A civilization cannot be 
segmented or compartmen
talized You can't say to 
young people it's wrong to 
kill or use violence, except 
in the case of unborn chil
dren. 

In 2000 B.C. , the 
Assyrian Code had this to 
say about abortion: 'If a 
woman of her own accord 
drops that which is in her, 
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they shall crucify her and 
not bury her. ' 

The Hippocratic Oath, 
which some doctors ignore 
these days, states, 'I will not 
give to a woman an instru
ment to produce abortion. ' 
Even pagans, long before 
the advent of Christianity, 
recognized the wrongness 
ofkilling the innocent. 

How can people com
plain about incivility and 
then condone the killing of 
babies? How weird to 
prosecute a woman for 
damaging the child in her 
womb by taking crack co
caine when the same gov
ernment would condone the 
same woman killing the 
same child in an abortion 
clinic? Howcanyouprose
cute a man who kills a child 
in the womb with a gun but 
not prosecute a man who 
kills a child in the womb 
with forceps and saline so
lutions? 

The above two examples 
are blatant contradictions 
in the law. When you see 
contradictions in the law, 
then you know that you live 
in a society that is not gov
erned by the rule of law but 

is instead a society gov
erned by whim, political 
pull, fads and arbitrary de-
cisions. 

An American consen
sus? Of course there is no 
consensus today, and no 
consensus is possible be
tween people who have no 
respect for life and people 
who believe that life is sa
cred. Consensus is a com
mon agreement that 
presupposes common be
liefs. 

What is the moral differ
ence between a robber who 
kills a store clerk and an 
abortionist who kills a 
child? Neither the store 
clerk not the child has done 
anything to merit death. 
Both, if we believe the Dec
laration of Independence, 
were endowed by God with 
inalienable rights, among 
which is life. 

To put the matter 
bluntly, when consensus 
fails, when too many people 
share completely contra
dictory beliefs and values, 
there are only two possible 
outcomes: war, in which 
one group imposes by force 
its beliefs on the other, or 

separation. 
Let me suggest that the 

evidence is that we are in a 
war. While adults sat back 
in apathy or ignorance and 
our politicians compro
mised away our true liber
ties, the war was declared 
(decades ago) by the homo
sexual community . We 
have not only not noticed 
all of these years but have 
blindly put our children 
onto the yellow busses and 
waved them off into enemy 
training camps where they 
have been corrupted by 
them. We watched televi
sion, looked at new cars, 
jockied for a raise in pay, 
watched a ball game, went 
shopping or whatever. Fur
ther, we have provided the 
enemy the necessary funds 
to destroy us at every level 
of our society -- from 
schools, to congress, to 
courts by allowing them ac
cess to the public schools 
and even funding them with 
millions of dollars from 
federal grants (approved by 
both Republicans and 
Democrats --liberals , 
moderates and conserva
tives). We have been to-

tally unprepaired while 
they have been working 
hard organizing them
selves, securing funds, ad
vancing themselves in 
public offices and the pro
fessions. We are desper
ately way behind in this 
war. They now have a 
whole generation of youth 
graduated from high school 
and college who have been 
trained to not only accept 
these perverts as normal but 
to challenge anyone else 
who still dares to call them 
perverts. Like the Nazis 
taking over the youth and 
manpower in the nations 
they infiltrated, the perverts 
and baby killers have been 
and are taking over our 
youth by the hundreds of 
thousands each year. In 
short, they have organiza
tion, money, laws and a rap
idly growing number of 
people favoring them. 
Their power has become 
enormous while the Chris
tian has become more and 
more hindered. If we don't 
fight back, the war will 
soon be won by the other 
side. ~ 

CIVIL SERVICE: BUREAUCRATIZING THE 
FIRST AMENDMENT 

F or nearly one hundred 
years after the nation's 

founding, politics, not law, 
ruled federal government 
employment. To the victor 
belonged the spoils. Parti
san interests controlled even 
the most routine federal 
service job. 

In America's early his
tory this practice did not at
tract much attention or elicit 

significant criticism. With
out fanfare, presidents from 
George Washington 
through John Quincy 
Adams practiced political 
patronage in the appoint
ment and removal of federal 
employees. When Andrew 
Jackson followed suit, how
ever, he attracted attention 
to the practice because of the 
significant partisan change 

that he brought to the White 
House. 

Prior to Jackson, an aris
tocratic class dominated po
litical affairs and, 
consequently, populated the 
federal government jobs. 
Jackson, however, was a 
man of the common people. 
Riding a wave of populist 
sentiment, he was swept into 
office with a demand for 
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change so that the govern
ment would be more re
sponsive to the people and 
less to vested moneyed in
terests. 

Because of political pa
tronage, Jackson was able 
to reward those who 
worked to elect him. In his 
book on the age of Jackson, 
Arthur Schlesinger, Jr., ob
served that Jackson's em
ployment of the spoils 
system "narrow[ ed] the gap 
between the people and the 
government" by "ex
pand[ing] popular partici
pation in the workings of 
democracy." Schlesinger, 
The Age of Jackson 4 7 
(1953). 

Jackson's victory and his 
use of political patronage 
brought criticism of the 
spoils system. Neverthe
less, the system prevailed 
for another fifty years until 
1883 when Congress 
passed the Pendleton Act, 
installing a merit civil serv
ice system for the federal 
government. 

Prior to 1883, the spoils 
system was plagued by 
charges of inefficiency and 
corruption. Numerous 
presidents, from Polk to 
Lincoln, "complained of the 
demands that patronage 
made on [their] time, en
ergy, and judgment." II 
Morison & Commager, 
Growth of the American Re
public 222 (1937). The 
corruptions revealed in the 
two Grant administrations 
led President Rutherford B. 
Hayes, in 1876, to promise 
civil service reform. Id. at 
220-21. 

It took, however, the as
sassination of President 
James A. Garfield by a dis
appointed office seeker to 
move Congress to action. 
In 1883, it passed the 
Pendleton Act, creating "a 
Civil Service Commission 

to administer a new set of 
rules which required ap
pointments to be made as a 
result of open competitive 
examinations, and prohib
ited assessments on office
holders for political 
purposes." !d. at 223. 

At first, the Commission 
applied the new rules to 
only a small percentage of 
federal jobs. Under presi
dents from Grover Cleve-

property or other thing of 
value, for political pur
poses." 

In 1882, the United 
States Supreme Court re
jected a First Amendment 
challenge to this ban . 
Analogizing the law to ex
isting statutes prohibiting 
government employees 
from engaging in activity 
that created economic con
flicts of interest, Chief Jus-

Jackson's victory and his use of 
political patronage brought 
criticism of the spoils system. 

Nevertheless, the system 
prevailed for another fifty years 

until1883 when Congress 
passed the Pendleton Act. .. 

land to Franklin Delano 
Roosevelt, the Commission 
steadily expanded its reach 
with both tacit and explicit 
approval from Congress. 
Today, only the top execu
tive jobs, and their close as
sistants, are subject to 
political patronage. 

PARTISAN 
NEUTRALITY 
PERMITTED 

Prior to the enactment of 
the Pendleton Act, Con
gress passed a few laws de
signed to protect federal 
government employees 
from improper political 
pressures. One of these 
statutes made it a misde
meanor for any employee 
not appointed by the Presi
dent to request, give to or 
receive from another such 
employee "any money or 

tice Morrison R . Waite 
wrote: 

The evident purpose of 
Congress in all this class of 
enactments has been to pro
mote efficiency and integ
rity in the discharge of 
official duties, and to main
tain proper discipline in the 
public service. Ex Parte 
Curtis, 106 U.S. 371, 373 
(1882). 

To accomplish these 
goals, the Chief Justice saw 
nothing unconstitutional 
with a measure that was de
signed to eliminate the pos
sibility that government 
employees might be co
erced into contributing to a 
political cause championed 
by their superiors. ld., 106 
U.S. at 373-74. 

Dissenting justice, 
Joseph P. Bradley, dis
agreed, claiming that the 
First Amendment's guaran-

tee of freedom of assembly 
limited Congress to prohib
iting acts that coerce, or in 
some other way, unduly in
terfere with an employee's 
political freedoms. Id., 106 
U.S. at 378. To prohibit 
government employees 
from voluntarily engaging 
in political activities, Jus
tice Bradley contended, was 
unconstitutional: 

To deny to a man the 
privilege of associating and 
making joint contributions 
with such other citizens as 
he may choose, is an unjust 
restraint of his right to 
propagate and promote his 
views on public affairs. !d., 
106 U.S. at 377. 

Under the reasoning of 
the majority, Justice 
Bradley maintained, Con
gress could impose as a con
dition for government 
employment "entire silence 
on political subjects, and a 
prohibition of all conversa
tion thereon between gov
ernment employees." Id., 
106 U.S. at 377. 

Had Justice Bradley ' s 
views prevailed, Congress 
might never have enacted 
the merit civil service sys
tem. For the success or fail
ure of such a system 
demands that government 
employment practices be 
divorced from any signifi
cant political or partisan in
fluence, or at least, to take 
on the appearance of such 
separation. 

With the passage of the 
Pendleton Act, the ban on 
partisan activities reached 
beyond the walls of govern
ment offices and the rela
tionship between 
government employees. At 
first the external ban was 
limited to actions that could 
be construed as coercive or 
as using one's office to ex
ert undue partisan influ
ence. 
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In 1907, however, Presi
dent Theodore Roosevelt 
issued Executive Order No. 
642 requiring all executive 
employees in the "competi
tive classified service" to 
refrain from taking any ac
tive part "in political man
agement or in political 
campaigns." Then, in 
1940, Congress passed the 
Hatch Act extending the 
ban on political manage
ment and political cam
paigns "to the entire federal 
service," except for the 
President, the Vice-Presi
dent and specified officials 
in policy-making positions. 
Later that same year, Con
gress extended the ban to 
state and local officials ad
ministering any program 
supported by loans or 
grants from the federal gov
ernment. 

In 1945, the United 
States Supreme Court 
found the Hatch Act consti
tutional. The majority 
opinion took for granted the 
right of Congress to "pro
tect a democratic society 
from the supposed evil of 
political partisanship by 
classified employees of 
government." United Pub
lic Workers v. Mitchell, 330 
U.S. 75, 96 (1945). 

Requiring "political 
neutrality for classified 
public servants," the Court 
reasoned, was a "sound ele
ment for efficiency ." 
"[A]ctive partisan govern
ment personnel," the Court 
observed, threatened "good 
administration" of govern
ment and, ultimately, the 
"public welfare." !d., 330 
U.S. at 98, 100. 

In a companion case ad
dressing the constitutional
ity of the Act as applied to 
state and local officials ad
ministering a federally 
funded program, the Court 
stated that there was no 

need for further discussion 
of the First Amendment is
sue. Oklahoma v. U.S. 
Civil Service Comm., 330 
U.S. 127, 142 (1947). 

Dissenting Justice Hugo 
Black vigorously dis
agreed, noting that just be
cause "they are paid out of 
the public treasury, all these 
citizens who engage in pub
lic work can take no really 
effective part in campaigns 
that may bring about 

ence could pass constitu
tional muster; otherwise, a 
government employee 
would be denied the rights 
enjoyed by all of the people 
to "elect their leaders and 
decide great public issues." 
!d. , 330 U.S. at 111-14. 

PARTISAN 
NEUTRAUTY 
MANDATED 

Twenty-eight years later 

Because of this constraint 
on individual choice, 

Justice Brennan claimed, 
political patronage tends 
to favor the political party 
in power, thereby making 
it difficult for the people 

to throw out the 
incumbents. 

changes in their lives, their 
fortunes and their happi
ness." United Public 
Workers, supra, 330 U.S. at 
107. 

Justice Black wondered 
if the majority's rationale 
for the ban - to avoid "a 
corrupting influence on 
politics or government" -
might equally justify a ban 
on similar partisan activi
ties of "five million farmers 
or a million businessmen 
.. . [who receive] federal 
farm or business subsidies 
... . "!d., 330 U.S. at 109-10. 

Justice Black contended 
that only laws limited to co
ercion or improper influ-

the Court again upheld 
rules disqualifying govern
ment employees from tak
ing an active part in 
politically partisan activi
ties. This time, however, 
Justice Byron White added 
new reasons, ones that 
would soon prove revolu
tionary: ' 

. . .[P }artisan political 
activities by federal em
ployees must be limited if ... 
elections are to play their 
proper part in repre
sentative government, and 
employees themselves are 
to be sufficiently free from 
improper influences. U.S. 
Civil Service Comm v. Na-

tiona/Assn. ofLetterCarri
ers, 413 U.S. 548, 564 
(1973). 

Three years after Justice 
White wrote these words, 
he joined Justice William J. 
Brennan and Thurgood 
Marshall to strike down an 
Illinois political patronage 
practice. Taking as his 
point of departure the 
above-quoted passage in 
Letter Carriers, Justice 
Brennan claimed that firing 
someone from a govern
ment job solely because of 
his political party affiliation 
places a severe restraint on 
the employee's "freedoms 
of belief and association": 

An individual who is a 
member of the out-party 
maintains affiliation with 
his own party at the risk of 
losing his job. He works for 
the election of his party's 
candidates and espouses its 
policies at the same risk. El
rodv. Burns, 427 U.S. 347, 
355 (1976). 

Because of this con
straint on individual choice, 
Justice Brennan claimed, 
political patronage tends to 
favor the political party in 
power, thereby making it 
difficult for the people to 
throw out the incumbents: 

Conditioning public em
ployment on partisan sup
port prevents support of 
competing political inter
ests. Existing employees 
are deterred from such sup
port .... As government em
ployment becomes more 
pervasive, the greater the 
dependence on it becomes, 
and therefore the greater 
becomes the power to 
starve political opposition 
by commanding partisan 
support .... !d., 427 U.S. at 
356. 

To protect the individ
ual's political conscience 
and to purge the electoral 
process of improper parti-
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sanship, Justice Brennan 
found that the First Amend
mentmandated the elimina
tion of all partisan 
considerations in the deci
sion to dismiss a govern
ment employee who did not 
hold a policy-making posi
tion. Fourteen years later 
the Court extended this rule 
to all personnel decisions 
involving non-policy mak
ing government jobs. Ru
tan v. Republican Party of 
Illinois, 497 U.S. 62 (1990). 

These decisions mandat
ing partisanneutrailty in the 
name of the First Amend
ment triggered vigorous 
dissents. In Elrod, Chief 
Justice Warren Burger led 
off with the observation 
that a Court decision out
lawing a political patronage 
practice of 185 years stand
ing "strains the rational 
bounds of First Amend
ment doctrine .... " Elrod v. 
Bums, supra, 427 U.S. at 
375. 

Justice Lewis Powell 
agreed, refuting the major
ity's twin contentions that 
political patronage under
mined the electoral process 
and subverted freedom of 
belief and association. 
First, he asserted that the 
majority claim was not true 
historically: 

Patronage practives 
broadened the base of po
litical participation by pro
viding incentives to take 
part in the process, thereby 
increasing the volume of 

political discourse in soci
ety. Patronage also 
strengthened parties, and 
hence encouraged the de
velopment of institutional 
responsibility to the elec
torate on a permanent ba
sis. !d., 427 U.S. at 379. 

Second, he expressed 

tronage - but without the 
attendant benefit of 
strengthening the party sys
tem. A challenger can 
more easily obtain the sup
port of party workers (Who 
can expect to be rewarded 
. . .) than the financial sup
port of political action com-

Justice Scalia's plea for judicial 
restraint, however, fell on deaf 
ears. Instead of reversing its 
efforts at reform, the Court 

extended it. 

confidence that political pa
tronage continues to have a 
positive effect on public 
participation in elections 
and on individual belief and 
association. !d., 427 U.S. at 
382-88. 

Justice Antonin Scalia 
picked up Justice Powell's 
cudgel in the Rutan case, 
noting that with the demise 
of the system of political 
patronage has come a more 
pernicious influence in the 
electoral process - reliance 
on entrenched moneyed 
special interests: 

Increased reliance on 
money-intensive campaign 
techniques tends to en
trench those in power much 
more effectively than pa-

mittees (which will gener
ally support incumbents .. .). 
Rutan, supra, 497 U.S. at 
106. Moreover, Justice 
Scalia chided the majority 
for imposing its own "civil 
service reform" in the name 
of a Constitution that con
templated partisan consid
erations in the appointment 
of the Supreme Court jus
tices themselves. !d., 497 
U.S. at 92-97. 

Justice Scalia's plea for 
judicial restraint, however, 
fell on deaf ears. Instead of 
reversing its efforts at re
form, the Court extended it. 
In 1996, the Court ruled that 
the First Amendment for
bade a government body 
from terminating, for parti-

san reasons, a contract with 
a person engaged in provid
ing services to that govern
ment entity. Such partisan 
considerations, the Court 
ruled, violated the inde
pendent contractors' 
"rights of political associa
tion [and] expression of po
litical allegiance." 0 'Hare 
Truck Service v. Northlake, 
518 U.S. --, 135 L Ed 2d 
874 (1996). 

By so ruling, the Court 
apparently believes that the 
First Amendment was de
signed to rid government 
decision-making of parti
san considerations "except 
where political affiliation 
may reasonably be consid
ered an appropriate job 
qualification, for support
ing or affiliating with a par
ticular political party." 
Board of County 
Commmissioners v. Um
behr, 518 U.S. --, 135 L 
Ed 2d 843, 851 (1996). 

As Justice Scalia has 
pointed out, such a reading 
of the First Amendment is 
unsupported by history . 
Moreover, it has no basis in 
the text. To the contrary, 
the purging of partisanship 
from government employ
ment violates the core prin
ciples of the freedom of 
speech and the right of the 
people to assemble. (To be 
continued.) 
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