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buys into the modern liberal 
claim that Thomas Jeffer
son, the author of the Dec
laration, "was a man of the 
Enlightenment, and the 
Declaration of Inde
pendence is an Enlighten
ment document." (p. 58) 

From this premise, Bork 
claims that the Declara
tion's call for "liberty and 
equality" was "stirring 
rhetoric" necessary to 
"rally . . . the colonists and 
justify ... their rebellion to 
the world." "The ringing 
phrases," he asserts, were 
not "useful . . . as a guide to 
action, governmental or 
private," but actually "per
nicious" because they 
would inevitably lead "to
wards the extremes of lib
erty and the pursuit of 
happiness that court per
sonallicense and social dis
order." (pp. 56-57) 

As a counter to this ten
dency to "free the individ
ual from all moral and legal 
constraints," (p. 58) Bork 
asserts that "[t]he signers of 
the Declaration took the 
moral order they had inher
ited for granted": 

It never occurred to 
them that the document's 
rhetorical flourishes might 
be dangerous if that moral 
order weakened (p. 57) 

After the revolution suc
ceeded, Bork claims, these 
same men, sobered by the 
prospect of "the actual 
business of governing ana
tion," decided that the " 
'unalienable rights' of the 
Declaration were not unal
ienable after all. So, ac
cording to Bork, they wrote 
the Constitution of the 
United States as a practical 
restraint on those rights. (p. 
57) 

Again, Bork contends, 
America's founders failed. 
They naively expected that 
the "passive restraints" of a 

pragmatic constitution 
would "halt the aggressive 
march of liberalism to its 
present condition." (p. 57) 
Why did they make this 
mistake? Because, Bork 
declares, America's foun
ders were too "optimistic" 
about the nature of man
kind. (p. 58) 

Bork could not be more 
mistaken. America's foun
ders were neither romantic 
idealists, nor pragmatic 
compromisers. Rather, 
they were godly realists so-

tor of their rights governed 
those rights by a set of rules 
that He ordained. Further
more, they assumed that if 
civil rulers failed to enforce 
those rights, God would 
never fail to enforce them 
by coercive sanctions, if 
necessary, including sanc
tions against the civil rulers 
themselves. 

From the Declaration's 
opening sentence to its 
closing paragraph, Amer
ica's founding statesmen 
consistently embraced this 

were not the same as "natu
ral law. " The former, as 
Blackstone wrote, was "ex
pressly declared so to be by 
God himself." The latter, 
Blackstone asserted, "is 
only what, by the assistance 
of human reason, we imag
ineto be that law." I Black
stone's Commentaries at 
42. 

America's founders also 
chose God's revelation as 
the foundation for their 
claim for independence be
cause they also agreed with 

-------- ---+-----------1 Blackstone that man's rea-

America's founders were neither 
romantic idealists, nor 

pragmatic compromisers. 
Rather, they were godly realists ... 

bered by the twin realiza
tions that God's laws gov
erned the affairs of men and 
that men could not be 
trusted to obey His laws. 

As for the laws of God, 
Jefferson and the other 
signers of the Declaration 
assumed a godly legal order 
-not an enduring moral or
der. They believed that this 
legal order was imposed by 
an omnipotent and un
changing God upon all men 
and all nations. It was not 
an order that men could 
adopt or reject as they 
chose. 

Thus, when they wrote 
the words that "all men are 
created equal, that they are 
endowed by their Creator 
with certain unalienable 
Rights, that among these 
are Life, Liberty and the 
Pursuit of Happiness," they 
assumed that God as Crea-

understanding of the rela
tion between God and man. 

The United States of 
America, Jefferson wrote, 
was entitled to its national 
independence according to 
"the laws of nature and of 
nature's God." Without a 
doubt, the laws to which 
Jefferson referred were 
none other than God 's will 
as revealed in nature and in 
the Holy Scriptures. See I 
Blackstone, Commentaries 
on the Laws ofEngland38-
43 (1765); see also Titus, 
The Declaration of Inde
pendence: The Christian 
Legacy 6-9 (1995). 

By choosing this lan
guage, America's founders 
deliberately elected to state 
their case for independence 
upon God's revelation, not 
upon man's reason. They 
understood, for example, 
that the "laws of nature" 

son was "corrupt[ed]" by 
the fall of Adam and Eve in 
the Garden and that, there-
fore, reason was not to be 
trusted as it was "full of ig
norance and error." !d. at 
41. 

Their distrust of men 
carried over to the final 
paragraph where they pre
sented their case for inde-
pendence not to "world 
opinion," but to God as the 
Supreme Judge of the world 
and as Divine Providence. 

As stated and under
stood by America's foun
ders, God's will was not 
something that could be ig
nored without conse
quence. God's will 
governing the unlawful tak
ing of innocent human life 
or of another person's prop
erty, like God's will gov
erning gravity and 
nutrition, could be dis
obeyed, but only at one's 
peril. This was true 
whether or not a civil ruler 
enforced those rules be
cause in the nature of 
things, God's will was self
executing. See, e.g., I 
Blackstone 's Commentar
ies n. 13 quoted in H. Titus, 
God, Man and Law: The 
Biblical Principles 42, 311 
(1994). 

As was true of individu
als, so it was true of nations. 
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Nations as creatw-es of God 
were governed by rules im
posed by the Creator. And 
it was the Creator himself, 
not some international 
cow-t or other human insti
tution, who enforced these 
rules. 

That is why the writers 
of the Declaration, after 
making their claim that 
King George III had vio
lated the law governing his 
duty as king, appealed, in 
the final paragraph, to God 
as the Supreme Judge of the 
world and invoked His 
Providence for their protec
tion. They realized that 
their efforts to achieve in
dependence would not be 
blessed apart from the jus
tice and mercy of Almighty 
God. J. Locke, Second 
Treatise on Civil Govern
ment C. III, Sections 20 and 
21. 

Bork completely misses 
these truths because he 
does not believe in a godly 
legal order, but only in 
man-made qnes. Not once 
does he measw-e a cow-t rul
ing or a lifestyle choice or 
even a religious tenet by a 
God-revealed rule, princi
ple, or standard. Rather, 
Bork believes that man de
cides whether to accept or 
to reject God's revealed 
law as governing his life. 
(pp. 278-79) 

That was not the claim 
of America's founders. 
They believed that God, in 
fact, created all men 
equally and endowed them 
with life, liberty and the 
pw-suit of happiness. As 
Creator of all mankind, 
God defined their equal sta
tion in life and revealed the 
law of equality. As Creator 
of life, God defined life and 
revealed the law governing 
that life. As Creator of lib
erty, God defined liberty 
and laid down the law gov-

erning it. As the Creator of 
happiness, God defined that 
happiness and set the rules 
governing it. Thus, the Dec
laration's claims to liberty 
and equality were necessar
ily hemmed in by God's 
will, not man's. 

Jefferson and his col
leagues clearly rejected the 
notions of "radical egali
tarianism" and "radical in
dividualism" precisely 
because they did not have 

namely, that the truth or fal
sity of an idea is to be meas
ured by man's reason, not 
received as God's revela
tion. See pp. 58-65 and 
321. 

This philosophical prag
matism is what leads Bork 
astray not only in his flawed 
assessment of America's 
political and legal origins, 
but also in his defective 
proposal to return America 
to its original constitutional 

Bork's world view is not that of 
the founders, but is more akin to 
that of the 19th century political 
pragmatist, John Stuart MilL 

... [A} constitutional 
amendment making any 
federal or state court deci
sion subject to being over
ruled by a majority vote of 
each House of Congress. 
(p. 117) 

Bork offers very little in 
support of this remarkable 
proposal. First, he points to 
the system of legislative 
constitutional supremacy in 
Great Britain as evidence 
that his proposal would not 
endanger American liberty. 

Next, he placese confi
dence in the good sense of 
the American people and 
their representatives: 

This is a civilized na
tion; there is no reason to 
suppose that the citizens of 
some benighted town would 
suddenly become fascists 
and return to some regime 
of racial segregation. The 
Court would strike down ---------------------1 any such laws and Con-

faith in man. To the con- foundation. gress would support the 
trary, they placed their faith Court. What might be in 
in the Creator God as the BORK'S danger is the Court's cui-
only Source oflaw and lib- CONSTITUTION tural drive to the left. 
erty. Finally, he tempers his 

That is why America's Rightfully, Bork identi- optimism about Congress 
founders declared that the fies the United States Su- with the observation "that 
sole purpose of civil gov- preme Court as "the single [t]here is no reason to sup
ernment was to "secure" most powerful force shap- pose that representatives 
the unalienable rights as ing ow- culture." (p. 97) and senators would be 
God has given and defined Bork brilliantly critiques skilled interpreters of the 
them. That is also why the the Cow-t for having legis- Constitution." But, he con
Preamble of the United lated, in the name of the eludes, "[i]f constitutional 
States Constitution states constitution, its own views jurisprudence remained a 
that it has been designed, in of public policy which, in mess, at least it would be a 
part, "to secure the bless- tum, have been shaped by mess arrived at democrati
ings of liberty to ourselves the professorate which is cally." 
and our posterity," not to dominated by the philoso- Bark's "practical" solu
redefine those liberties - as phy of radical egalitarian- tion to a lawless cow-t re
Judge Bork has asserted- in ism and individualism. (pp. fleets his premise that law 
order to make them practi- 98-1 08) is no more, and no less, than 
cally achievable. Following this careful whatsomehumanauthority 

Bark's world view is not and thorough assessment of imposes upon those over 
that of the founders, but is the errors of the Court, Bork which it has power. Hence, 
more akin to that of the 19th offers a proposed solution he reasons that a "demo
century political pragma- that he claims "to be the cratically elected" supreme 
tist, John Stuart Mill . only means by which the power is preferable to one 
While Judge Bork has very federal courts, including that is not accountable to 
little regard for Mill, he the Supreme Court, can be the electorate. 
does not reject his philo- brought back to constitu- But is it? James Madi-
sophical presuppositions - tionallegitimacy": 
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son's Federalist No. 10 of
fers ample proof to the con
trary. To confer upon a 
democratically elected 
body the final authority to 
determine the law, without 
any check imposed by an
other branch of govern
ment, would lead, Madison 
contended, to "schemes of 
oppression" that sacrificed 
"the weaker party or the ob
noxious individual" and 
that created "turbulence 
and contention . .. incom
patible with personal secu
rity [and] the rights of 
property." 

Such confidence in a 
democratic majority is mis
placed because, as Madison 
warned, such a majority is 
composed of factions 
"sown in the nature of man 
. . . [which] render[ s] them 
much more disposed to vex 
and oppress each other than 
to co-operate for their com
mongood": 

So strong is this propen
sity of mankind to fall into 
mutual animosities, that 
where no substantial occa
sion presents itself, the 
most frivolous and fanciful 
distinctions have been suf
ficient to kindle their un
friendly passions and excite 
their most violent conflicts. 

Thus, Madison and his 
fellow constitututionalists, 
opted for a system of gov
ernment brimming with 
checks and balances as a 
means by which the people 
would be ruled by law, not 
by majority will. 

They understood that 
one could not achieve the 
rule oflaw in a civil society 
by appointing one human 
governing institution with 
supreme power to declare 
what the law is and impose 
that declaration upon the 
people. 

They certainly did not 
confer such power on the 

United States Supreme 
Court. Alexander Hamil
ton wrote in Federalist No. 
78 that the federal judici
ary, including the High 
Court, has "neither FORCE 
nor WILL, but merely judg
ment; and must ultimately 
depend upon the aid of the 
executive arm even for the 
efficacy of its judgments." 

Bork has forgotten this 

mistaken - in the Presi
dent's independent judg
ment -then the President, as 
prescribed by his oath of 
office, has the authority -
indeed the constitutional 
duty - to "preserve, protect 
and defend the Constitution 
of the United States" by not 
enforcing any court opinion 
that is contrary to the Con
stitution. After all, Article 

Bork has succumbed to the 
·modern notion that court 

opinions are law, not evidence 
of law, as our founders well 

understood 

important truth when he 
writes that our founders 
"provided no safeguard 
against" judicial tyranny, 
asserting that neither Con
gress nor the President "can 
stop the Court's adventures 
in making and enforcing 
left-wing policy." (p. 109) 

Nonsense. As Hamilton 
pointed out, the Supreme 
Court does not have any 
power to enforce its own 
orders; it must depend upon 
the President to do that. For 
Article II, Section 3 confers 
upon the President the 
power and duty to "take 
care that the laws be faith
fully executed." 

Just because the Court 
decides, for example, that 
the Fourteenth Amendment 
delimits the power of the 
states over abortion does 
not mean that the Constitu
tion actually takes away 
that power. The Court can 
be mistaken. And if it is 

VI states that the Constitu
tion, not a court opinion, is 
the Supreme Law of the 
Land. 

Bork has assumed other
wise because he has suc
cumbed to the modem 
notion that court opinions 
are law, not evidence of 
law, as our founders well 
understood. See I Black
stone's Commentaries at 
69-71. That assumption, in 
tum, rests upon an evolu
tionary faith in mankind's 
power and ability to change 
the law to meet the needs of 
changing times. 

But America's founders 
were not evolutionists. To 
the contrary, they believed 
in the creation account of 
the origin of man as set 
forth in the book of Genesis 
and in God's law as rules 
imposed upon them as crea
tures of the Creator. 

While Bork expresses 
skepticism about modem 

evolutionary dogma, he 
cannot quite bring himself 
to embrace Genesis and the 
Creator God as the bedrock 
truth that underpins the 
American republic. (pp. 
294-95) And this failure 
leads him not only to give 
up on the rule of law, but 
also on reason itself. 

BORK'S FAITH 

In his concluding chap
ter, Bork concedes that he 
and those who agree with 
his analysis are left with the 
gloomy prospect of an 
America "well along the 
road to the moral chaos that 
is the end of radical indi
vidualism and the tyranny 
that is the goal of radical 
egalitarianism." (p. 331) 

Bork admits that, left to 
one's reason, there is room 
only for pessimism. Con
servatives, he observes, 
have tried to appease the 
forces ofliberalism, only to 
discover that concessions 
only lead to more demands. 
Forecasts of liberalism's 
impending self-destruc
tion, Bork dismisses, are 
mere wishful thinking. (pp. 
331-33) 

While Bork expresses 
more confidence in the rise 
of "religious conservatism" 
as the best hope to stem the 
tide of personal immorality 
and governmental tyranny, 
he acknowledges that the 
conservative religious im
pulse is probably not strong 
enough to reverse Amer
ica's cultural free-fall, 
much less her political dis
integration. 

Nevertheless, Bork re
fuses to end on a pessimis
tic note, putting his faith in 
"the optimism of the will" 
of the American people to 
resist their own destruction. 

In support of his faith in 
the will of the people, Bork 
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offers only the "thought ex
pressed by the French nov
elist Romain Rolland ... 
[who] spoke of the pessi
mism of the intellect, but 
the optimism of the will." 
(p. 331) 

Bork's reliance upon the 
thinking of Rolland is as
tounding! Rolland was a 
pacifist who abandoned his 
native France during World 
War I. An idealist, Rolland 
was devoted to the "free 
souls of every nation" and 
spent a lifetime promoting 
intellectual freedom and in
ternational cooperation. 

Militant feminists 
have virtually 
won the battle 

against man as a 
generic term 

defining a human 
being. One 

rarely hears the 
words chairman 

or spokesman 
anymore. 

How painfully ironic 
that Bork would choose a 
romantic protagonist upon 
which to base his hope after 
having dismissed, as hope
lessly idealistic, the belief 
in "the individual as the 
building block of society." 
(p. 58) 

Had Bork been true to 
his Biblical analogue, he 
would have rejected Rol
land 's optimism of the will 
as very foolish indeed. 
What more telling exam
ples of the failure of will 
than Lot's offer of his virgin 
daughters to the raging 

sodomites pounding on his 
door (Genesis 19:8) or of 
Lot's hesitancy to leave his 
home despite the warnings 
of imminent destruction 
(Genesis 19:15-16) or of 
Lot's wife who could not 
refrain from looking back 
after having been warned 
not to do so (Genesis 19:17, 
26). 

Indeed, it is the lesson of 
Lot'swife and her failure of 
will that the Lord Jesus 
Christ cited as a warning to 
those who would substitute 
their will for God's in the 
last days (Luke 17:31-32). 

FEMINOLOGY 

F or more than two dec
ades now Americans 

have witnessed a war of 
words. Militant feminists 
have virtually won the battle 
against man as a generic 
term defining a human be
ing. One rarely hears the 
words chairman or spokes
man anymore. Evenincon
servative business and 
Christian circles, the head 
of a corporate or church 
board has become the chair
person or just plain chair. 

Radical homosexual ac
tivists have met with similar 
success, capturing the word 
gay to describe a male/male 
sexual relationship. As a di
rect consequence of this 
movement, the Gay Blade -
a once prosperous men
swear chainstore - dropped 
gay from its logo. Today, 
the sodomy monopoly is so 
complete that the primary 
meaning of gay -excited and 

merry - has disappeared 
from ordinary conversation. 

In like manner, the pro
abortion movement has lit
erally transformed the word 
choice. Pro-choice has be
come synonymous with the 
pro-abortion movement. 
Because it has become the 
dominant euphemism 
camouflaging the murder of 
millions of innocent babies, 
it has become increasingly 
difficult to claim the free
dom to choose something 
that ought to be outside the 
jurisdiction of the state. 

As for those things 
within the coercive power 
of the state, the politicians 
are working tirelessly to 
fool the people. Bill Clin
ton and Al Gore insist that 
the American people do not 
pay taxes, they make invest
ments. Congressional 
Democrats and Republicans 
appropriate federal dollars, 

CONCLUSION 

Had Bork taken Biblical 
revelation seriously he 
would have found no solace 
in man's will. Instead, he 
would have placed his hope 
in the will of God, calling 
America's leaders to repent 
and to pray for God'smercy 
(Jonah 3). For without re
pentance and Divine Provi
dence, America will suffer 
the same fate as Gomorrah. 
(2 Pet. 2:6). ~ 

not tax revenues. Washing
ton bureaucrats launder the 
people's har~-earned cash 
so that it gets spent as gov
ernment money. 

Not to be outdone by the 
bureaucracy, the fast-grow
ing gambling industry 
claims to be in the gaming 
business, as if playing craps 
is no different from a 
friendly game of Canasta or 
Monopoly. State lottery ad
vertisements feature cutesy 
stories about Lady Luck 
with scarcely a word about 
the overwhelming odds 
against winning the million 
dollar jackpot. 

The Supreme Court has 
weighed in, finding nude 
dancing a form of free 
speech. Psychologists and 
sociologists state that sod
omy is a sexual orientation. 
The film industry declaims 
pornography to be adult 
movies. 
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Medical doctors call a 
baby in the womb a fetus or 
a product of conception. 
Lawyers agree, until a 
prosecutor brings a child 
abuse indictment against an 
alcohol or drug abusing 
mother. Presto! The thing 
has become a living human 
being subject to protection 
by the law. 

Why has our language 
become so easily manipu
lated? Some claim that the 
meaning of words evolves 
to reflect a constantly 
changing reality. Others 
assert that words are the 
real agents of change, that 
perception is the only true 
reality. 

Whatever the explana
tion or justification for the 
rapid alteration of our lan
guage, the underlying cause 
is that we "live" in a culture 
shaped and reshaped by the 
imaginations of human be
ings, not in a world created 
by God. 

Nowhere is this more 
evident than in the all-out 
assault on the language be
ing waged by the radical 
feminist movement. 

MAN 

Militant feminists con
tend that males imposed 
man as a generic term upon 
women. Thus, they assert 
that the word "man" sym
bolizes the subjugation of 
the female sex to the male 
sex of the human species. 
To avoid this connotation 
of inferiority, they prefer 
terms such as person or hu
mankind to describe human 
beings as a class. 

This position is neither 
historically true nor strate
gically sound. 

Genesis 5:1-2 teaches 
that God, not men, chose 
the word, Adam or Man, to 
describe both the male and 

the female of the human 
race. Genesis also teaches 
that both the male and the 
female were equally cre
ated in the image of God 
(Genesis 1:27; 5:1). In con
trast, with all other living 
creatures, plant and animal, 
were created after their own 
kind. (Contrast Genesis 
1:11-12,21, and 24-25 with 
Genesis 1:26-27 and 5: 1.) 

Genesis also teaches that 

only describes an individ
ual human being. This can 
be illustrated in a variety of 
ways. For example, the 
word "man" is both a noun 
and a verb. "To man" 
means to manage, to have 
control over, or to be master 
of. On the other hand, per
son is only a noun, never a 
verb. 

The reason for this dif
ference is that the meaning 

When the radical feminist 
substitutes person for man, she 

replaces a term of authority with 
one that only describes an 
individual human being. 

man, because he bears the 
image of God, has the 
unique task of exercising 
dominion over all of the 
creatures created after their 
own kind (Genesis 1:26, 
28). Man, then, is a term of 
authority, distinguishing 
him from all other of God's 
creatures, none of which 
has received any mandate 
from God to exercise do
minion. 

In addition, Genesis 
1 :27-28 instructs that all 
men - male and female -
have equal standing under 
God to exercise dominion. 
Genesis 5:1-2 serves as a 
reminder of this equality 
principle by recalling that 
God gave the authority 
name, Man, equally to both 
sexes. 

When the radical femi
nist substitutes "person" for 
"man," she replaces a term 
of authority with one that 

of person is only descrip
tive, whereas "man" is both 
a descriptive and prescrip
tive term. 

Given this difference be
tween them, a person who 
is appointed as the head of 
a corporate board would not 
want to be a "chairperson." 
All that chairperson could 
possibly mean is that the 
one so designated is an in
dividual human being sit
ting in a chair. Substituting 
chairperson for chairman 
strips the title of all pre
scriptive meaning. (Substi
tuting the word chair for 
chairman is even more de
meaning, for chair fails 
even to describe a living 
creature, much less one 
with governing authority.) 

If a woman becomes a 
head of a business corpo
rate board of directors, 
then, she ought to take on 
the title of chairman be-

cause she now has authority 
to lead the board. Neither a 
man nor a woman should 
accept any lesser designa
tion. 

By discarding "man," 
the very word in the English 
language that reflects 
God's conferral of equal 
authority ·upon both males 
and females of the human 
race, modern feminists 
have rejected the very word 
that affirms the power that 
they seek. 

Moreover, rejecting 
"man" as a generic term 
risks losing the limits that 
the word places upon those 
of the male sex who, by 
word or deed, attempt to 
forcibly dominate women. 
For example, "humankind," 
unlike man, does not imply 
the unique divine image
bearing nature of human 
beings. Rather it stresses 
the likeness that human be
ings have with one another. 

By emphasizing the hu
man similarities, human
kind inevitably draws 
attention to the differences, 
especially the distinction 
between males and fe
males. Thus, the word hu
mankind contains no 
natural limitations upon 
males who, taking advan
tage of the responsive na
ture of females, seek to 
dominate them. 

In contrast, Genesis 5: 1-
2 and Genesis 1:26-27 use 
"man" in connection with 
the likeness that human be
ings have to their Creator. 
The word "man," then, 
points to what all human 
beings -male and female -
have in common, each is 
created equally in the image 
of God. 

This principle of equal
ity is central to the woman's 
place in relationship to the 
man's. Genesis 1:26 and 
28 confers dominion upon 
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man only over those of 
God's creatures "after their 
kind." A woman, having 
been created in the image of 
God, cannot therefore be 
subject to a male's claim of 
dominion over her. 

The word "man," asap
plied to both males and fe
males of the human race, 
then, places a limit upon a 
fellow human being who 
might otherwise - by dint of 
superior strength or wit -
seek forcibly to rule an
other. 

WOMAN 

As fierce as the radical 
feminist attack on "man" 
has been, it does not com
pare to the slash and burn 
tactics adopted to purge 
"woman" out of the vo
cabulary. 

The feminist militants 
appear determined to elimi
nate any hint of masculinity 
that might appear in any 
term referring to the human 
female. Hence, they insist 
on respelling "women" to 
read "womyn" or, better 
yet, "wimmin." 

As is true of their attack 
on the term "man," the ex
punging of "man" from the 
word "woman" is neither 
historically justified nor 
strategically wise. 

While it is true that 
Adam gave the name 
"woman" to Eve, it was an 
apt term to describe the 
process by which God, not 
Adam, created her. After 
all, Eve was in fact created 
out of the "womb" of Adam 
which distinguished her 
from him, but she was also 
created in the image of God 
which identified her with 
Adam (Genesis 2:18-23; 
5:1-2). 

Thus, the word 
"woman" is a constant re
minder that, while a female 

is created in such a way as 
to be a "help meet" to a 
male, she cannot be domi
nated by the male as if she 
were a cow or some other 
animal created after its 
kind. Whatever governing 
relationship there is be
tween a male and female 
person arises not out of the 
created order of things, but 

nature," she is doing all she 
can to "normalize" her 
choice by calling into ques
tion the legitimacy of the 
traditional family. To suc
ceed in this attack, she has 
initiated an assault upon the 
vocabulary of sex. 

SEX 

In the militant feminist's new 
lexicon, there can no longer be 

a categorical distinction between 
the mole and female. Instead, 
there can only be talk about 

gender. 

out of the marriage cove
nant (Genesis 2:24). 

That covenant relation
ship rests, in turn, upon mu
tual respect for each other 
as bearing the image of God 
and of the God-imposed 
differences, physiological, 
emotional and spiritual, 
upon the two sexes (See, 
e.g., I Corin. 11 :3-15). 

Ironically, the feminist 
insistence on cleansing 
"woman" of "man" purges 
the very part of the word 
that would remind a hus
band of the limits that God 
has placed upon the male in 
the marriage relationship. 
It is as if they have given 
themselves over to the very 
curse that God pronounced 
upon Eve after the fall 
(Genesis 3:16). 

To escape this curse, 
militant feminists are run
ning away from conjugal 
relationships with men, 
preferring instead a lesbian 
lifestyle . Having ex
changed her "natural use 
into that which is against 

In the militant feminist's 
new lexicon, there can no 
longer be a categorical dis
tinction between the male 
and female. Instead, there 
can only be talk about" gen
der." 

While "gender" can 
mean the same thing as 
"sex," the feminist has 
seized the word because it 
is also a grammatical term 
not limited to two biologi
cally defined and separable 
categories. Rather, it is a 
humanly constructed ex
pression that can be ex
panded without any 
objective limitations. 

Traditionally, "gender" 
in its grammatical sense has 
encompassed three catego
ries: the masculine, the 
feminine and the neuter. 

Conveniently, the mili
tant feminist has grabbed 
the neuter category and ex
panded it to include the les
bian, the gay, and the 
bisexual. Thus, there are 
five "genders" - the three 
new ones and the hetero-

sexual male (masculine) 
and the heterosexual fe
male (feminine). 

By using this "gender 
perspective," radical femi
nist seek to eliminate sex 
distinctions entirely from 
the law and from the cul
ture. For example, given 
the modern technology of 
artificial insemination, 
these radicals assert that it 
is no longer necessary for a 
male to have sexual inter
course with a female in or
der to reproduce . 
Therefore, the male/female 
sex distinction is no longer 
necessary to fulfill the pri
mary role of marriage and 
family. 

Having eliminated the 
sex distinction as the key to 
family, the feminist seeks 
further to dispose of the 
word "family" and substi
tute for it "household" or 
some other neuter term. 

By eliminating "family" 
from our vocabulary, these 
radicals are better able to 
attack other sex distinctions 
in society that are designed 
to foster and protect the tra
ditional family order. 

Sex distinctions in edu
cation and in the military 
must go. In fact, all 
male/female differences 
must be obliterated even if 
it means lowering stand
ards in order for females to 
compete at the same level 
as males. 

Even as this radical 
feminist agenda is being 
advanced, however, the 
feminists must contend 
with the reality created by 
God. For example, in the 
military males are being 
trained to be more sensitive 
to women in order to pre
vent sexual harassment. At 
the same time, these same 
males are being trained to 
be insensitive to women's 
screams for help in order to 
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prepare them not to react 
like men when women sol
diers are taken as prisoners 
and tortured by the nation's 
enemies. Is it any wonder 
that the two efforts cannot 
succeed simultaneously? 
See Bork, Slouching To
wards Gomorrah 222-23 
(1996). 

Genesis 1 and 2 affirm 
that God created two sexes, 
not five or more genders. 

Genesis 2:18-25 also con
firms that God created mar
riage and defined it as one 
male committed to one fe
male for a lifetime (Mat
thew 19:4-6). 

The Bible is replete with 
evidence that the husband 
is to be his wife's protector, 
spiritually, emotionally and 
physically (E.g., Ephesians 
5:25). Because God has 
created the male with that 

natural desire, it also carries 
over into civil society 
where the male is to protect 
the female in case of war 
(Judges 4) and to refrain 
from taking advantage of 
her responsive nature 
(Deut. 22:25-29). 

CONCLUSION 

God's reality always 
thwarts man's rebellion. 

VOTERS GUIDES 

Prior to the 1996 elec
tions, the Federal Elec

tion Commission filed 
formal charges against the 
Christian Coalition claim
ing that the Coalition was 
violating federal election 
laws. Central to the Com
mission charges was the 
contention that the Coali
tion's voters guides were 
partisan, consistently favor
ing Republican candidates 
over their Democratic op
position. 

In response, the Coali
tion denied any partisan 
purpose or effect, asserting 
that the guides were de
signed to educate the voters 
on the key issues of concern 
to its various constituencies 
and to disclose to those vot
ers the positions of the can
didates on those issues. 

If the Fort Worth, Texas 
Christian Coalition Voters 
Guide is at all repre
sentative of the 1996 edi
tions, then the Coalition's 
claim is seriously in doubt. 

The federal election por
tion of the Fort Worth guide 
covered several House 

races, the Senate race, and 
the Presidential contest. 

The guide posed two life 
issues to the candidates for 
the United States House of 
Representatives. Each was 
asked if he supported or op
posed federal funding of 
Planned Parenthood and fe
tal tissue research. None 
was asked to state a position 
on partial birth abortions, 
on taxpayer funding of 
abortions or on a human life 
amendment to the Constitu
tion. 

As for the candidates for 
the United States Senate, 
each was asked to take a 
position on funding of 
Planned Parenthood, but 
not on fetal tissue research 
or on the ban on partial birth 
abortion or on taxpayer 
funding of abortion. Each 
was asked, however, to state 
a position on a human life 
constitutional amendment. 

As for President, no 
question was asked about 
the funding of Planned Par
enthood or fetal tissue re
search or the human life 
amendment, but each was 
asked to record a position 

Changing man's perception 
of that reality through the 
manipulation of the mean
ing of words will not 
change that. No matter 
how hard the radical femi
nists try, they will never 
succeed in erasing God's 
image in man, male and fe
male, the distinction that 
He made between the 
sexes, and the definition 
and purposes of marriage. 

on partial birth abortion and 
taxpayer funding of abor
tion. 

The first and most obvi
ous question raised by these 
differences is why each can
didate was not asked the 
same questions on the life 
issues. Each of the ques
tions posed is applicable to 
each office sought. 

The issues of funding 
Planned Parenthood and of 
fetal tissue research is not 
only a matter of concern for 
Congress, but also for the 
President. While Congress 
has primary authority to ap
propriate money, the Presi
dent has ample authority to 
influence that process in his 
State of the Union address, 
to stop such funding by ex
ercise of his veto authority 
(especially now that he has 
line-item veto authority), 
and to refuse to spend any 
such funds under his author
ity to take care that the laws 
be faithfully executed. 

These roles of the Presi
dent are implicitly recog
nized by the guide' s having 
asked the presidential can
didates to state a position 
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about taxpayer funding of 
abortions. But that ques
tion is posed only to the 
presidential candidates, not 
to the House and Senate 
candidates. 

The question is, why? 
Could it be that the question 
of taxpayer funding of 
abortion would yield a 
"right" answer from Bob 
Dole in the presidential 
contest because of Mr. 
Dole's consistent record of 
opposition to direct tax sub
sidies for the abortions 
themselves? Whereas, had 
the presidential candidates 
been polled on the funding 
of Planned Parenthood and 
fetal tissue research, Dole's 
voting record supporting 
such funding would have 
elicited a "wrong" answer 

or at least an asterisk noting 
that his "voting record 
doesn't match his re
sponse?" 

Why were the presiden
tial candidates not asked 
about the human life 
amendment? Could it be 
because Dole ' s answer 
would reveal that he waf
fled on that issue early in 
the campaign and that the 
Coalition did not want to 
risk embarrassing him or 
weakening his pro-life im
age? 

Why was the partial 
birth abortion issue posed 
only to the presidential can
didates? Could it be to ac
commodate Mr. Dole who 
had turned his back on 
every life issue but this one 
in his 1996 campaign? 

Undoubtedly , the an
swer to all of these ques
tions is simple: To make 
Dole look pro-life when he 
really isn't. 

This point is reinforced 
by the Coalition's omission 
from its guide one presiden
tial candidate, Howard 
Phillips of the U.S. Taxpay
ers Party (who was on the 
ballot in Texas and in 38 
other states), who really is 
pro-life. 

Not only did the Co ali
tion deprive its constituents 
of learning of the Phillips 
candidacy and of his posi
tions on the life questions, 
but the two life questions 
posed to Dole and Clinton 
would not have informed 
the voters of the significant 
distinctions between Phil-

lips and Dole. 
Those differences not 

only would have high
lighted Dole's support for 
Planned Parenthood and fe
tal tissue research, but 
Dole's consistent voting re
cord confirming pro-abor
tion appointees to the 
federal bench, including 
David Souter, Ruth Bader 
Ginsburg and Stephen 
Breyer. 

It is time for the Chris
tian Coalition to tell the 
truth about their voters 
guides. They are not de
signed to educate, but to en
dorse and promote the 
candidacies of the Republi-
canParty. ~ 

Academic Freedom: The Coming 
Slavery of a New Orthodoxy 

(Continued from pre
vious issue) 

Author's note: This arti- The AAUP's 1915 Dec
de is the conclusion of a laration of Principles 
text of a paper delivered by was launched with a direct 
the editor in 1990. The edi- attack on "the proprietary 
tor regrets to report that in school or college designed 
the fall of 1993, Regent Uni- for the propagation of spe
versity repealed its aca- cific doctrines prescribed 
demic freedom policy, by those who have fur
described herein, in re- nisheditsendowment." Up
sponse to objections to it permost in mind was the 
from the Southern Associa- college that had been estab
tion of Colleges and lished by a church or relig
Schools, after review ofRe- ious denomination "with 
gent's petition for accredi- the express understanding 
tation of its PhD program in that the college will be used 
Communications. as an instrument of propa-

ganda in the interests of the 
religious faith professed by 

the church or denomination 
creating it... ... 

The AAUP declined to 
express an opinion on the 
desirability of such institu
tions, but it left no doubt 
about its view that such in
stitutions did not afford to 
their faculty and students 
academic freedom: 

{T}heir purpose is not to 
advance knowledge by the 
unrestricted research and 
unfettered discussion of im
partial investigators, but 
rather to subsidize the pro
motion of opinions held by 
persons, usually not of the 
scholar's calling.... Genu
ine boldness and thorough
ness of inquiry, and 
freedom of speech, are 

scarcely reconcilable with 
the prescribed inculcation 
of a particular opinion upon 
a controverted question. 

While the AAUP did not 
call for the demise of such 
institutions, it expressed de
termination not to allow 
them "to sail under false 
colors." No such institution 
of higher learning could be 
allowed to exist without 
openly acknowledging that 
its religious commitment 
contradicted "the principles 
of freedom of inquiry, of 
opinion, and ofteaching." 

In keeping with this 
1915 finding, the 1940 
Statement requires that 
"limitations of academic 
freedom because of relig-
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ious or other aims of the 
institution ... be clearly 
stated in writing at the time 
of the appointment." The 
AAUP has not been com~ 
pletely satisfied with this 
procedural safeguard. 
Rather, it has pressed 
Christian colleges over the 
years to water down their 
faith statements. In 1970 it 
boldly claimed that it had 
experienced considerable 
success in these efforts. 

For decades Christian 
colleges and universities 
have been content to fit 
within the academic niche 
carved out for them by the 
AAUP. Since 1983, how
ever, CBN University, now 
Regent University, has op
erated in accordance with 
an academic freedom state
ment that directly chal
lenges the AAUP's 
presupposition that an insti
tution's religious purpose 
necessarily limits academic 
freedom. 

Concurring with the 
AAUP's premise that insti
tutions of higher education 
are founded for the com
mon good, the Regent 
Statement claims that the 
common good can never be 
realized unless opportuni
ties exist for freedom of 
teaching, research, and 
service among all institu
tions of higher education as 
well as within individual 
institutions. 

In support of this call for 
diversity among institu
tions are two specific find
ings: 

Christian scholars and 
teachers desire the freedom 
to integrate their Christian 
faith and their teaching, re
search and service, and to 
associate with other such 
Christians to fulfill that 
goal within one particular 
institution. 

At the time that the Re-

gent Statement was 
adopted, the University 
found evidence among its 
faculty that some had found 
significant limitations at 
other institutions upon their 
freedom to teach and to 
write. One who taught for 
many years at a state uni
versity testified that he had 
complete freedom as an 

did not embrace that of the 
institution, then he had two 
choices: conform or leave. 
In this case the choice was 
ostensibly left to the fac
ulty's individual con
science. The pressures 
arising out of the continued 
negative responses from a 
considerable number of 
students and of the studied 

The AA UP's call for diversity 
within each educational 

institution has, in fact, created a 
regime of homogeneity. 

atheist to teach his students 
and to exchange views with 
his faculty colleagues . 
Upon converting to Christ, 
this man experienced resis
tance from his students to 
his attempts to bring Bibli
cal principles into the class
room. He also found his 
faculty colleagues unwill
ing to consider the possibil
ity that the Bible as God's 
Word was relevant to his 
academic discipline. This 
academic isolation 
prompted him to seek an as
sociation with students and 
faculty who shared his faith 
so that he might freely 
teach, research, and serve 
in that faith. 

This teacher found after 
his Christian conversion 
that there was an implicit 
faith that prevailed in the 
state university where he 
taught. That faith implied 
that God, if He existed, was 
irrelevant to the academic 
enterprise and that the Bi
ble, if relevant, was to be 
presented as just another 
book, not as God's in
spired, infallible, and 
authoritative source of 
truth. If his personal faith 

indifference from faculty 
colleagues, however, did 
not make the alternative to 
remain an appealing one. 

The AAUP's call for di
versity within each educa
tional institution has, in 
fact, created a regime ofho
mogeneity. Christian 
teachers and scholars, such 
as the one above, have been 
virtually excluded from the 
mainstream of higher edu
cation. To gain admission, 
they have been required to 
teach and to do scholarship 
on terms that require them 
to relegate their faith in God 
and the Bible to their per
sonal and family lives. 

The AAUP's conven
tional wisdom about diver
sity has unwittingly birthed 
an academic order of uni
formity. Consistent with 
the American legacy of 
freedom of choice, Regent 
University "affords . .. 
Christian scholars and 
teachers the academic free
dom to associate and to ac
quire and profess, through 
teaching, research, and 
service a body of knowl
edge founded upon their 
faith in Almighty God." 

In taking this step to re
store true diversity to 
higher education in Amer
ica, Regent University has 
acted in harmony with the 
AAUP's professed com
mitment to the common 
good. In establishing its in
ternal standard governing 
academic freedom, how
ever, Regent has directly 
challenged the AAUP 
Statement. First, Regent 
has rejected the AAUP's 
claim that "the responsibil
ity of the university teacher 
is primarily to the public it
self, and to the judgment of 
his own profession." In 
place of this statement of 
accountability to the public 
and to the profession, Re
gent has substituted a dec
laration that a faculty 
member is responsible to 
God: 

Christian scholars and 
teachers at Regent Univer
sity believe that true aca
demic freedom comes from 
each individual's commit
ment and their common 
commitment to Jesus 
Christ, not from each indi
vidual 's conscience tem
pered by the collective 
conscience of his peers. 

Second, Regent has re
jected the AAUP's assump
tion that "the free search for 
truth and its free expres
sion" needs no definition. 
Throughout the AAUP 
1915 Declaration, refer
ences were made to the free 
pursuit of truth as one with
out guidelines and without 
limitations: "unrestricted 
research," it unfettered dis
cussion," and "untram
meled institutions of 
learning." Yet that docu
ment affirmed again and 
agam that the 
scholar/teacher was gov
erned by the academic 
standards of his peers. 
Thus, even the AAUP 
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Statement recognizes that 
academic freedom is not 
standardless, not wholly . 
unrestricted, unfettered, or 
untrammeled. Yet it offers 
no explicit guidelines for 
ascertaining that standard. 
It is content to leave those 
guidelines unstated, in con
fidence that the good judg
ment of one's academic 
peers guarantees liberty. 

The Regent University 
Statement places no such 
confidence in expert opin
ion. It sets the professorate 
free from its own ortho
doxy by endorsing God's 
Word as the standard gov
erning the pursuit of truth. 
Again, this standard has 
been freely chosen by the 
faculty, itself: 

As followers of Christ, 
they (Christian scholars 
and teachers) believe that 
the truth that makes man 
free is God's revealed 
Word in the Holy Bible and 
that abiding in the Word is 
a necessary prerequisite to 
keep man free. 

This standard was given 
to man by none other than 
the Master Teacher, Jesus 
Christ: 

If ye continue in my 
word, then ye are my disci-

pies indeed; and ye shall 
know the truth and the truth 
shall make you free. 

Regent University's en
dorsement of Christ's com
plete statement here is 
remarkable in light of the 
widespread adoption by 
colleges and universities in 
the late nineteenth and 
early twentieth centuries of 
the slogan: "Ye shall know 
the truth and the truth shall 
set you free." That educa
tional movement sparked 
in the late 1800's by Har
vard College President 
Charles William Eliot has 
continued throughout the 
1900's. It has rested upon 
the proposition that man 
can discover the truth apart 
from God and His Word. 
Regent University has 
emerged in the 1980's to 
counteract this movement 
by reaffirming the central
ity of Christ in the pursuit 
of truth: 

For by him (Christ) 
were all things created, 
that are in heaven and that 
are in earth, visible and in
visible, whether they be 
thrones, or dominions, or 
principalities, or powers; 
all things were created by 
him, and for him; And he is 

before all things and by him 
all things consist. 

Christ, not man however 
expert or scientific, is the 
measure of truth at Regent 
University for in Christ is 
"hid all the treasures of 
wisdom and knowledge." 

Regent University, then, 
has chosen an objective 
standard to govern aca
demic freedom. This 
standard applies to the Uni
versity's Board of Trus
tees, its administration, 
faculty, and students. The 
University's Statement of 
Faith, a seven paragraph in
ventory of the essentials of 
Christianity, has been de
signed solely to create and 
maintain a community 
commitment to abide by 
God's Word as the authori
tative standard by which all 
teaching and scholarship is 
measured. That Statement, 
therefore, does not serve as 
a litmus test to resolve is
sues raised in any academic 
discipline. This principle 
has been clarified recently 
by resolution of the Board 
of Trustees: 

That the Board encour
ages the free exchange and 
expression of ideas by fac
ulty and affirms that any 

faculty member is free to 
express his view on any is
sue, including any issue re
lated to his academic 
discipline, as long as here
mains committed to ... {the 
Statement of Faith and 
Academic Freedom. 

In 1776 the nation ' s 
founders searched for an 
enduring legacy upon 
which they would declare 
America's independence. 
They founded that legacy 
in the self-evident truths 
that "all men are created 
equal and endowed by their 
Creator with certain unal
ienable rights." These God
given rights of life, liberty, 
and pursuit of happiness 
were, our founders be
lieved, to be secured by 
governments instituted 
among men. Rights defined 
by God, defended by men. 
That is the response of Re
gent University to the uni
versal cry for academic 
freedom. It is also the an
swer to the current crisis of 
liberty that plagues Amer
ica's colleges and universi
ties in the last decade 
before the new millennium. 
~ 

ADVERTISING- EXPLOITING THE 
FIRST AMENDMENT 

(Part 2- continued from 
Vol3, No. 12) 

F rom 1792 until1975- a 
183 -year period, no 

one understood the First 
Amendment freedoms of 
speech or press to have lim
ited the power of civil gov-

emment to regulate com
mercial advertising. In 
1942, when the issue first 
came before the United 
States Supreme Court, it 
unanimously concluded 
that "the Constitution im
poses no ... restraint on gov
ernment as respects purely 

commercial advertising." 
Valentine v. Christensen, 
316 U.S. 52,54 (1942). 

Even Justice Hugo 
Black, one of the Supreme 
Court's greatest champions 
of the First Amendment, 
agreed that the Speech and 
Press Clauses did not apply 
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to laws designed and en
forced to implement a com
mercial advertising policy. 
See Breard v. Alexandria, 
341 U.S. 622, 649 n. 1 
(19 51) (Black, J. dissent
ing). 

In 1975, however, the 
Supreme Court changed its 
mind, ruling that the 
Speech Clause afforded 
constitutional protection to 
commercial advertising. 
Bigelow v. Virginia, 421 
U.S. 809 (1975). By 1996, 
the Court was of the unan
imous opinion, that the 
First Amendment pro
tected commercial adver
tising so long as the 
advertising in question was 
not prohibited because it 
was false or misleading or 
because it promoted an il
legal product or service. 
See 44 Liquormart, Inc. v. 
Rhode Island, 517 U.S. -, 
134 L Ed 2d 711, 723 
(1996). 

To protect such "truth
ful" and "lawful" commer
cial advertising, the Court 
has devised a weighing for
mula to balance the right of 
the people to know against 
whatever interest that the 
state has claimed in favor 
of its regulation. 

The Court's balancing 
test has led it into a thicket 
of advertising policies 
ranging from prohibitions 
against lawyer soliciting to 
restrictions on gambling 
and liquor advertisements. 
See, e.g., Bates v. State Bar 
of Arizona, 433 U.S. 350, 
53 L Ed 2d 810 (1977); 
Posadas De Puerto Rico 
Associates v. Tourism Co. 
of Puerto Rico, 478 U.S. 
328 (1986); and Rubin v. 
Coors Brewing Co., 514 
U.S. -, 131 LEd 2d 532 
(1995). 

The Court's latest foray 
concerned a Rhode Island 
statute banning liquor price 

advertising. The Rhode Is
land authorities defended 
the ban on the ground that 
it promoted "temperance 
and ... reasonable control 
of the traffic in alcoholic 
beverages." 44 Liquor
mart Inc., supra, 134 L Ed 
2d at 728, n. 14. 

Insisting that the First 
Amendment required 

Farced to marshall more 
specific evidence on the 
causal connection between 
its ban and the volume of 
alcohol consumption, the 
state had difficulty proving 
anything more than that the 
ban might reduce the pur
chases of liquor by "tem
perate drinkers of moderate 
means." To this, the Court 

The Court's balancing test has 
led it into a thicket of 

advertising policies ranging 
from prohibitions against 

lawyer soliciting to restrictions 
·on gambling and liquor 

advertisements. 

Rhode Island authorities to 
demonstrate "that the ad
vertising prohibition ... di
rectly advances the State 's 
substantial interest in pro
moting temperance," the 
Court required that the 
State demonstrate that its 
"price advertising ban will 
significantly reduce alco
holconsumption." !d., 134 
LEd 2d at 728-29. 

Armed with this high 
standard, the Court refused 
to accept in justification of 
the law the elementary 
proposition that the ban on 
price advertising was 
likely to keep prices higher 
than would prevail in a 
completely free market and 
that, consequently, de
mand would be "somewhat 
lower whenever a higher, 
noncompetitive price level 
prevails." 

countered: 
The abusive drinker will 

probably not be deterred 
by a marginal price in
crease and ... the true alco
holic may simply reduce 
his purchases of other ne
cessities. Id., 134 L Ed 2d 
at 729-30. 

Finally, the Court dis
missed the state's claim be
cause it had failed to show 
"what price level would 
lead to significant reduc
tion in alcohol consump
tion," much less the 
amount that "prices would 
decrease without the ban." 

Having found the 
claimed causal connection 
between the price ban and 
the amount of alcohol con
sumption to be wholly 
speculative, the Court 
ruled that the First Amend
ment's commitment to the 

free flow of information in 
the marketplace of ideas 
prevailed over the state's 
concerns about temper
ance. 

Concurring in the judg
ment, Justice Antonin 
Scalia expressed reserva
tions about the Court's 
having extended First 
Amendment to commer
cial advertisers. Referring 
to his dissent in Mcintyre v. 
Ohio Elections Comm 'n., 
514 U.S. --, 131 LEd 2d 
426 (1995), he suggested 
that the Court ought to re
examine its doctrine in 
light of the original consti
tutional text and history of 
the Freedom of Speech 
Clause. 

If the Court should ac
cept Justice Scalia's chal
lenge, it would discover 
that its commercial speech 
doctrine is based upon a 
faulty constitutional prem
ise. In addition, it would 
find that its rules governing 
commercial speech are in 
conflict with other doc
trines based upon the same 
faulty premise. Finally, it 
would be forced to con
clude that the constitu
tional text of the First 
Amendment cannot possi
bly be construed to support 
the role that the Court has 
assumed in the commercial 
speech cases. 

FAULTY PREMISE 

In its commercial 
speech cases, the Court has 
endorsed the premise that 
the First Amendment Free
dom of Speech Clause cre
ated a "free marketplace of 
ideas." Bigelow v. Vir
ginia, supra, 421 U.S. at 
826. That marketplace, the 
Court concluded, must be 
open to "the free flow of 
commercial information," 
as it is to the free flow of 
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political, social, and other 
information of general in
terest, in order for the peo
ple to make "intelligent and 
informed" decisions. Vir
ginia Board ofPharmacyv. 
Virginia Citizens Con
sumer Council, Inc., 425 
U.S. 748,764-65 (1976). 

By relying upon this 
marketplace rationale, the 
Court reached back to a 
theme had been initially in
troduced by Justice Oliver 
Wendell Holmes, Jr. In 
1919, in his dissenting 
opinion in Abrams v. 
United States, 250 U.S. 
616, 630 (1919), Holmes 
wrote: 

... [W}hen men have re
alized that time has upset 
many fighting faiths, they 
may come to believe even 
more than they believe the 
very foundations of their 
own conduct that the ulti
mate good desired is better 
reached by free trade in 
ideas - that the best test of 
truth is the power of the 
thought to get itself ac
cepted in the competition of 
the market, and that truth is 
the only ground upon which 
their wishes safely can be 
carried out. That at any 
rate is the theory of our 
Constitution. 

What is remarkable 
about this passage is that 
Holmes cited no constitu
tionally relevant authority 
for it. Nor could he, for 
Holmes pruned off both 
constitutional text and his
tory and grafted onto the 
Constitution a pragmatic 
legal and political philoso
phy totally foreign to that of 
the founders. 

What Holmes actually 
embraced was a market
place theory first en unci
ated by John Stuart Mill in 
On Liberty, a book publish
ed in 1859, sixty-eight 
years after the ratification 
of the First Amendment. 

Stone, Seidman, Sunstein 
& Tushnet, Constitutional 
Law 1017 (2ded 1991). 

Mills's work was not, 
by design, an effort to as
certain what the Freedom of 
Speech Clause of the 
American Bill of Rights 
meant. But this did not de
ter Holmes, whose evolu
tionary philosophy of law 
was rooted in "man's expe-

speculations of John Stuart 
Mill. Justice Holmes 
phrases the thought with 
even more than his habitual 
felicity. "The provisions of 
the Constitution are not 
mathematical formulas 
having their essence in 
their form; they are organic 
living institutions trans
planted from English soil. " 
Chafee, Freedom of Speech 

Oliver Wendell Holmes, Jr. 

rience," not logical deduc
tions from first principles. 

Nor did this fact deter 
Holmes's disciple, Harvard 
Law Professor Zechariah 
Chafee from popularizing 
the Holmes thesis: 

.. .{T]he meaning of the 
First Amendment did not 
crystallize in 1791 .... Into 
the making of the constitu
tional conception of free 
speech have gone, not only 
man's bitter experience of 
the censorship and sedition 
prosecutions before 1791, 
but also the subsequent de
velopment of the law of fair 
comment in civil defama
tion, and the philosophical 

32 (1920). 
By adopting an evolu

tionary view of constitu
tional law, Holmes and 
Chafee provided an entirely 
different rationale for the 
meaning of Freedom of 
Speech than the one pro
vided by James Madison, 
the Bill of Rights principal 
draftsman. 

Madison stated that the 
Freedom of Speech guaran
tee rested upon the a priori 
principle that the people re
tained civil sovereignty . 
Thus, the Clause prohibited 
any law the purpose of 
which was to defend the na
tion's sovereignty by pre-

serving the current govern
ment's reputation or its ex
isting form . Laws 
prohibiting seditious libel 
and stirring up sedition 
were, therefore, forbidden 
by the Freedom of Speech 
Clause. See Titus, "The 
Freedom of Speech: An In
troduction," The Forecast 
(Sept. and Oct. 1995). 

In the very case in which 
Holmes launched his prag
matic theory, Holmes could 
have relied upon the Madi
son view. The defendants 
in the case had been con
victed under a seditious li
bel statute. Refusing, 
however, to be bound by 
the constitutional text, and 
its preceding historical con
text, Holmes relied upon 
events that had transpired 
afterwards: 

I wholly disagree with 
the argument of the Gov
ernment that the First 
Amendment left the law of 
seditious libel in force. 
History seems to me 
against the notion. I had 
conceived that the United 
States through many years 
had shown its repentance 
for the Sedition Act of 1798, 
by repaying the fines that it 
imposed. 

Having relied upon ex
perience, not upon first 
principle, Holmes's new ra
tionale actually diminished 
the protection that the Free
dom of Speech Clause gave 
to the people. He advised 
that a law prohibiting sedi
tious libel could be consti
tutional if it were applied 
"to check the expression of 
opinions [that] so immi
nently threaten immediate 
interference with the lawful 
and pressing purposes of 
the law that an immediate 
check is required to save the 
country." Abrams, supra , 
250 US at 630 --

Under the Holmes view, 
then, only academic discus-
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sion of ideas was absolutely 
protected. All other ex
changes of ideas were to be 
examined to determine if 
they created a clear and pre
sent danger to the stability 
of the existing government. 
See, e.g., Gitlow v. United 
States, 268 U.S. 652, -
(1925) (Holmes, J. dissent
ing). 

Under the constitutional 
theory of Holmes, the Court 
became the superintendent 
of the marketplace of ideas. 
As superintendent, its duty 
was to examine the facts to 
determine if there was suf
ficient danger to govern
ment security to justify 
denial of access to that free 
marketplace. Dennis v. 
United States, 341 U.S. 494 
(1951). 

Later, the Court em
braced Holmes's constitu
tional pragmatism and his 
theory of a marketplace of 
ideas to explain its rulings 
in other areas. At first, the 
Court utilized the Holmes 
theory to explain the inap
plicability of the Freedom 
of Speech clause. See, e.g., 
Chaplinsky v. New Hamp
shire, 315U.S. 568,572,ns. 
4 & 5 (1942). 

Later, the Court used the 
Holmes approach in order 
to extend the Freedom of 
Speech Clause beyond its 
original design, to protect 
obscenity, libel and slander, 
and, as stated above, com
mercial speech. See Roth v. 
United States, 354 U.S. 
476, 484-85 (1957) and 
Gertz v. Welch, 418 U.S. 
323 (1973). 

FAULTY PRINCIPLE 

Having wrenched the 
Freedom of Speech Clause 
from its textual and contex
tual moorings, the Court is 
free to devise rules of its 
own making in the obscen-

ity, libel, and commercial 
speech areas. But it has not 
done so consistently with 
the asserted principle. 

According to Justice 
Holmes, the free market
place of ideas is designed to 
allow entry to every idea 
because "the ultimate good 
desired is better reached by 
free trade in ideas - that the 
best test for truth is the 
power of the thought to get 

tions , however, have con
strained the Court from fol
lowing this principle to its 
logical conclusion. For ex
ample, the Court has ex
cluded from the 
marketplace ideas that fail 
to meet the Court' s defini
tion of obscenity. Why? 
According to Justice Wil
liam Brennan, "the lewd 
and the obscene .. . are no 
essential part of any exposi-

Having wrenched the Freedom 
of Speech Clause from its 

textual and contextual 
moorings, the Court is free to 

devise rules of its own making in 
the obscenity, libel, and 

col'l1m£rcial speech areas. 

accepted in the competition 
of the market." 

Clearly, this principle 
demands that no idea may 
be denied entry into the 
marketplace on the ground 
that it is false or misleading, 
but only on the ground that 
it has not been put forward 
into that marketplace. 

This understanding of 
the free marketplace of 
ideas was embraced by Jus
tice Lewis Powell who 
wrote on behalf of a Court 
majority in a 1973 libel 
case:: 

Under the First Amend
ment there is no such thing 
as a false idea. However 
pernicious an opinion may 
seem, we depend for its cor
rection not on the con
science ofjudges and juries 
but on the competition of 
other ideas. !d. at 339-40. 

Pragmatic considera-

tion of ideas, and are of such 
slight social value as a step 
to truth that any benefit that 
might be derived from them 
is clearly outweighed by the 
social interest in moral
ity ... " Roth v. United 
States, supra, 354 U.S. at 
485. 

So no matter how true an 
obscene idea, the Court - as 
gatekeeper of the market
place of ideas - will not let 
it in. On the other hand, if 
the idea is a libelous one, 
then the Court has a differ
ent set of rules. 

All false defamatory 
opinions get into the mar
ketplace; but false defama
tory statements of fact are 
excluded if, as to public of
ficials or public figures, the 
communicator of those 
statements knew them to be 
false, or recklessly disre
garded their truth or falsity 

Or if those statements did 
not defame a public official 
or a public figure, they are 
excluded if the communica
tor was negligent as to their 
truth or falsity. 

How does the Court ex
plain this complex set of 
rules? Again, it has de
cided that ~such "utterances 
.. . are no essential part of 
any exposition of ideas." 
Gertz v. Welch, supra, 418 
U.S. at 340. 

As for commercial ad
vertisements, the state may 
exclude all false and mis
leading statements, whether 
they be of opinion or off act, 
even if the advertiser be
lieves them to be true. Only 
Justice Potter Stewart has 
bothered to explain this rule 
in light of the different one 
prevailing in the defama
tion cases: 

The principles recog
nized in the libel decisions 
suggest that the govern
ment may take broader ac
tion to protect the public 
from injury produced by 
false or deceptive price or 
product advertising than 
from harm caused by defa
mation. In contrast to the 
press, which must often at
tempt to assemble the true 
facts from sketchy and 
sometimes conflicting 
sources under the pressure 
of publication deadlines, 
the commercial advertiser 
generally know the product 
or service he seeks to sell 
and is in a position to verify 
the accuracy of his factual 
representations before he 
disseminates them. The ad
vertisers's access to the 
truth about his product and 
its price substantially elimi
nates any danger that gov
ernmental regulation of 
false or misleading price or 
product advertising will 
chill accurate and nonde
ceptive commercial expres-
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sian. Virginia State Board 
of Pharmacy v. Virginia 
Consumer Council, Inc., 
supra, 425 U.S. at 777. 

Is this really true? Of 
course not. There are any 
munber of commercial ad
vertisers who do not have 
any better access to the real 
facts than the press. And 
there are any number of 
products about which the 
seller has just as much dif
ficulty ascertaining the 
truth as does one about a 
person's activity. 

Even if Justice Stewart's 
distinction between de
famatory statements and 
commercial advertising 
were true, so what. What 
does the relative difficulty 
of ascertaining the truth 
have to do with whether an 
idea ought to have access to 
the people so that they can 
make up their own mind 
about the truth of what is 
being said? Isn't that the 
central idea of the free mar
ketplace principle? 

In fact, the different 
rules of entry into the mar
ketplace have nothing to do 
with the claimed principle 
that the people have a right 
to determine the truth for 
themselves. To the con
trary, the different rules re
flect the different values 
that the Court has put upon 
community morality, indi
vidual reputation, and com
mercial marketing. And 
those values are not derived 
from the First Amendment. 

The truth is that the 

Court cannot abide by its 
own principle of a free mar
ketplace of ideas. But this 
has not deterred it from 
playing the gatekeeping 
role that it has assumed for 
itself. Nor has it deterred 
the Court from superin
tending the marketplace af
ter an idea is allowed entry. 

FAULTY ROLE 

After an idea gains entry 
into the marketplace, the 
Court simply will not keep 
its hands off. Instead, it 
must oversee the market to 
make sure that it is func
tioning in the way that the 
Court wants it to function. 

Thus, the Court decides 
questions of fact in defama
tion cases, determining 
whether there is sufficient 
evidence of fault in order to 
allow an idea to move with
out the "chilling effect" of 
potential liability. 

Likewise, in commer
cial speech cases, the Court 
has decided the kind of 
speech that should take 
place in a given market. 

For example, in the 
Rhode Island case, the 
Court decided that Rhode 
Island could accomplish its 
temperance goal by fixing 
retail prices or raising them 
by direct taxation, or limit
ing purchases as they do 
with prescription drugs or 
engaging in an educational 
campaign to reduce prob
lem drinking. 44 Liquor
mart, Inc. v. Rhode Island, 

supra, 134 LEd 2d at 730. 
As for fixing prices, or 

raising taxes on liquor or 
limiting purchases, would 
not each of those means of 
encouraging temperance 
have some kind of adverse 
impact on the marketplace 
of ideas on the price of liq
uor? 

If prices are fixed, for 
example, then there would 
be no marketplace of ideas 
about liquor prices, other 
than that the state has fixed 
them. If purchases are lim
ited, like prescription 
drugs, then would not this 
rule limit the marketplace 
of ideas concerning liquor 
prices? 

As for the Court's sug
gestion that the state launch 
an educational compaign, 
what in the First Amend
ment leads the Court to that 
alternative? 

The point is that the 
Court's supervision of the 
marketplace of ideas ap
pears to reflect more its 
views about Rhode Island's 
temperance policy than 
about the First Amend
ment. 

Moreover, the Court's 
entry into the marketplace 
to supervise it strays far be
yond the explicitly stated 
purpose of the First 
Amendment. That Amend
ment reads in the negative: 
"Congress shall pass no 
law ... " This negative com
mand constitutes a limit not 
only upon the legislature, 
but on the Court. As this 

Clause gives no power to 
Congress to legislate on be
half of freedom of speech or 
of the press, this Clause 
confers no power on the 
Court to create a free mar
ketplace of ideas. 

Yet that is exactly what 
the Court has done in the 
obscenity, libel and com
mercial speech areas. It has 
set itself up as the final ar
biter of the relative impor
tance of government policy 
and established the Court's 
own policy of a free mar
ketplace of ideas. Its rules 
governing the resolution of 
the conflicts are not derived 
from the First Amendment 
but from its own policy 
preferences. 

In the process, the Court 
has transformed a constitu
tional legal limitation on 
government power into one 
of fact. Instead of search
ing for the legal meaning of 
freedom of speech, the 
Court spends its time as
sessing the claimed factual 
basis for a government pol
icy disconnected from the 
principle embodied in the 
Freedom of Speech Clause. 

CONCLUSION 

It is time for the Court to 
renounce its illegitimate 
role in the commercial 
speech cases and to return 
to the business of applying 
the Freedom of Speech 
Clause according to its 
original design. ~ 

What In The World ... ? ! 
by Marilyn Titus 

I could hardly believe what I was seeing. A young woman- appearing to be in her 20's 
-- leaped out of her car (which she stopped in the middle of the road) to run to the car in 
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front of her. Inside of the 
front car was an older man, 
confused looking. The 
woman, yelling obsceni
ties, opened his door, 
pulled him out by his shirt 
and slugged him in the face. 

Much later, in the same 
city (noted in periodicals as 
one of the best places in the 
nation to raise a family), I 
was test driving a car and 
had difficulty finding the 
entrance to the car lot be
cause of a multitude of 
signs and flags of various 
business establishments. 
So, being in a strange car, 
looking for a strange drive
way, I slowed down. Be
hind me was a young man 
who responded very much 
like the above woman. He 
tried to force me off the 
road with his car and then 
pulled in front of me and 
stopped. He jumped out of 
his car and came at me yell
ing obscenities. Thank
fully, my door was locked 
and my window was up. 
When he couldn't open my 
door he demanded that I 
open it. I looked at him in 
amazement. Did he really 
think I was so stupid? Im
patient, he slugged my win
dow with his fist. At the 
same time, his girlfriend 
got out of his car. "Good," 
I thought, "she will calm 
him down." Wrong. She 
got out to help him call me 
obscene names. Thank
fully, I was right next to the 
car lot and four salesmen 

saw what was happening 
and started marching our 
way. The young man saw 
them, ran for his car and 
took off. 

Again, much later, I was 
at the post office in an ad
joining city. A woman was 
waiting for a parking place 
that someone was leaving. 
The man behind her beeped 
his hom. Immediately her 
arm and hand went out the 
window in a gesture as she 
flashed anger at the man. 
She was young. Maybe 30. 
The man looked like he was 
around 60 and should have 
known better. 

What in the world is this 
instant hate - this impa
tience? Isn't it just a sign of 
what we have become? 

When a man or a woman 
allows sin in their lives a 
transformation takes place 
- the peace is gone. Not 
wanting to deal with the sin 
in themselves, the man or 
woman of the world tries to 
project the blame for their 
intense feelings onto some
one else. The best scrip
tural examples of this are 
the men of Sodam (Gen. 19: 
Sft) and the men of Gibean 
(Judges 19: 13ft) trying to 
rape men visitors to their 
cities. So filled with this 
intense edginess they are 
ready to rape and kill any
one. But, it does not rid 
them of their feelings. 
They cannot recover the 
peace they have lost. Hav
ing increased their sin they 
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onlygetmoreintense,more 
angry, more violent. 

What in the world has 
happened to the young peo
ple of today? They are deep 
into sin. They have no 
peace. They are edgy . 
They hate. They are vio
lent. They blame you be
cause they can't stand to 
blame themselves - it is 
too hard. 

What can be done to stop 
what is happening to these 
young people? Maybe 
there isn't a whole lot that 
we can do for the adults. 
Only Jesus can restore the 
peace they have lost and 
only the Holy Spirit has the 
power to transform them. 
But, little children who 
aren't yet like this can be 
helped. They can be given 
the kind of education we 
used to have where morals 
(good morals, not changing 
morals) were taught in 
school. They can again 
have discussions about the 
true and living God who 
never used to be"offlimits" 
to talk about (even with the 
teachers). They can again 
have prayer to the true and 
living God (even led by the 
principal over the inter
com). These are the peace 
builders · in our lives -
good moral values and the 
knowledge of the true and 
living God. This is what we 
had along with our math 
and reading. This is what 
directed us towards good 
and away from evil. 

It is no wonder that chil
dren who cannot talk about 
God in school but are taught 
by Planned Parenthood rep
resentatives how to have 
sexual intercourse, use con
doms and get abortions are 
children who are nearly 
doomed already. It is no 
wonder that children who 
cannot have a Bible in 
school but are given con
doms to hold and place onto 
classmates' fingers are 
nearly doomed already. 

What in the world has 
happened to the parents to
day who allow this to hap
pen to their children?! 

Our money has been 
taken from us by the gov
ernment in ever increasing 
amounts and given to 
Planned Parenthood and 
homosexual groups with 
the agenda to destroy our 
children and us. It isn't just 
Bill Clinton who has been 
so predisposed but also Bob 
Dole who has repeatedly 
voted to do this. It is no 
wonder that neither of them 
really confronted the other 
during the campaign and 
media mushed the people 
instead. How many others 
in office are voting away 
our monies, our morals, our 
liberties, our peaceful 
lives? What in the world 
are we going to do about it? 
2 Chronicles 15: 3-6 
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