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VMI VANQUISHED 

O n June 26, 1996, the 
United States Supreme 

Court struck down Virginia 
Military Institute's (VMI) 
males only admission policy. 
Writing for a nearly unani
mous Court, Justice Ruth 
Bader Ginsburg found the pol
icy inconsistent with the 14th 
Amendment's guarantee of 
equal protection of the laws. 
United States v. Virginia, 518 
U.S. --, 135 L Ed 2d 735 
(1996). 

"Women," she ruled, 
"seeking and fit for a VMI
quality education cannot be of
fered anything less, under the 
State's obligation to afford 
them genuinely equal protec
tion." !d., 135 LEd 2d at 766. 
(Emphasis added.) This rul
ing, she assured, would not de
stroy the Institute for it only 
required the "admission of 
women capable of &1. the ac
tivities required of VMI ca
dets .... " I d. (Emphasis added.) 

Justice Ginsburg made 
these statements in support of 
the Court's having rejected 
Virginia's attempt to establish 
a "separate but equal" mili-

tary-type education specially 
tailored for women. !d., 135 L 
Ed 2d at 759-63. She and her 
colleagues would have none of 
this, observing that such sepa
rate educational opportunities 
had been discredited fifty 
years ago when Texas at
tempted to justify its policy to 
exclude "African Americans" 
from the University of Texas 
Law School by setting up "a 
separate school for . . . black 
law students." I d., 13 5 L Ed 2d 
at 763-64. 

As was the case with race 
then, Justice Ginsburg in
sisted, so it is with sex now. 
No educational opportunity for 
blacks short of the premier 
training afforded by the Uni
versity of Texas Law School 
was constitutional. Nothing 
for women short of "the pre
mier training of the kind VMI 
affords" would do to meet the 
demands of the Equal Protec
tion Clause. !d., 135 LEd 2d 
at 765. 

Given this analogy to racial 
segregation, Justice 
Ginsburg's ruling in favor of 
the admission of women 

should require no changes in 
VMI' s educational program. 
After all, the Court's earlier 
ruling on behalf of black stu
dents did not require any modi
fications of the legal program 
at the University of Texas. 

Not so with VMI. Notwith
standing her statements insist
ing that VMI open its doors to 
women cadets ready, willing, 
and able to meet all of its cur
rent standards, Justice 
Ginsburg's opinion actually 
contemplates fundamental 
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changes in the VMI educa
tional program. 

OVERTHROWING VMI 

VMI' s main plea before 
the Court was that admis
sion of women would re
quire radical and drastic 
changes to its unique "ad
versative method of train
ing" so that VMI would 
lose its very reason for be
ing -to offer a distinct edu
cational opportunity to men 
not available anywhere else 
in America. 

In response, Justice 
Ginsburg commanded VMI 
to revamp its educational 
program "to accommodate 
women, who today count as 
citizens in our American 
democracy equal in stature 
to men." /d., 135 LEd 2d 
at 759. 

One element in the tradi
tional VMI method that, 
according to Justice 
Ginsburg, must be changed 
IS the regulation of the 
"minute details of student 
behavior," including the to
tal denial of personal pri
vacy to entering cadets. 

Twice, Justice Ginsburg 
emphasized that VMI 
would have to segregate the 
women from the men: 

... [W]omen 's admis
sion would require accom
modations ... in arranging 
housing assignments .... !d., 
135 LEd 2d at 756. 

Admitting women to 
VMI would undoubtedly re
quire alterations necessary 
to afford members of each 
sex privacy from the other 
sex in living arrange
ments ... . /d., 135 LEd 2d at 
762, n. 19. 

Such a requirement 
would clearly alter the edu
cation currently offered at 
VMI. "The absence of pri
vacy" is designed to impose 

on students a totally "egali
tarian ethos," stripping 
away all distinctions, in or
der to build an unbreakable 
bond among the students. 
!d., 135 LEd 2d at 745 and 
785. Without question, this 
bonding will be broken by 
the admission of women to 
the cadet corps. 

IfVMI continues its pro
gram to deny elementary 
privacy to its male cadets, 
while preserving the pri
vacy of their female coun
terparts, would this not 

seat in the classroom desig
nated "for colored stu
dents" and to special tables 
in the library and in the 
cafeteria. ld., 339 U.S. at 
640. 

The High Court found 
these conditions to be a vio
lation of equal protection 
on the ground that they 
"set. .. McLaurin apart from 
the other students" so that 
he was "handicapped in his 
pursuit of effective gradu
ate instruction": 

Such restrictions impair 

Making allowances for sexual 
privacy by segregating the cadet 

corps on the basis of sex is 
reminiscent of earlier attempts to 

admit black students to state 
universities under segregated 

conditions. 
deprive the women stu
dents of the benefits of the 
"egalitarian ethos" so val
ued by VMI's graduates? 
Indeed, how could the fe
male cadets ever be bonded 
to each other, much less to 
their fellow male cadets, 
unless the privacy of all ca
dets is regulated in the same 
way? 

Making allowances for 
sexual privacy by segregat
ing the cadet corps on the 
basis of sex is reminiscent 
of earlier attempts to admit 
black students to state uni
versities under segregated 
conditions. 

In McLaurin v. Okla
homa State Regents for 
Higher Education, 3 3 9 
U.S. 637 (1950), a black 
student was admitted to the 
University of Oklahoma's 
doctoral program in educa
tion. He was assigned to a 

and inhibit his ability to 
study, to engage in discus
sions and exchange views 
with other students, and, in 
general, to learn his profes
sion. !d., 339 U.S. at 
641. 

Justice Ginsburg's call 
for segregation of the sexes 
was not limited to matters 
of privacy. In addition, she 
stated that VMI must adjust 
aspects of the physical 
training pro gram in order to 
meet the different physi
ological needs of women 
cadets. /d., 135 LEd 2d at 
756, 762, n. 19. 

While she did not spec
ify what those adjustments 
must be, she cited with ap
proval the changes made in 
the United States military 
academies, claiming that 
" [ e ]xperience shows such 
adjustments are manage
able." /d., 135 L Ed 2d at 

762, n. 19. 
Changes in the United 

States military academies, 
however, were not dictated 
by any court decision in the 
the name of the constitu
tional guarantee of equal 
protection of the laws. Pre
sumably those academies -
at least prior to VMI's fall
ing into the clutches of the 
Court -were free from con
stitutional restraint to 
"manage" those adjust
ments without judicial in
terference. 

After VMI one cannot 
be too sure. Under the 
Court's new "separate but 
equal" doctrine, adjust
ments to accommodate 
women students in physical 
training may very well be 
subject to judicial scrutiny 
to make sure that each ad
justment rests upon an "ex
ceedingly persuasive 
justification," the new 
standard laid down by the 
Court for classifications 
based upon sex. 

The only way that VMI 
might escape future court 
scrutiny is to modify its 
physical training standards 
so that male and female ca
dets are treated equally. 
Even then, VMI might run 
afoul of the new Equal Pro
tection doctrine if the Court 
should find that the new 
standards are not necessary 
to VMI's goal of training 
citizen-soldiers for the 
Court's egalitarian society. 

Indeed, VMI's "adver
sative model" of education 
-"characterized by a hierar
chical 'class system' of 
privileges and responsibili
ties," a 'dyke system' for 
assigning a senior class 
mentor to each entering 
class 'rat,' and a stringently 
enforced 'honor code,"' is 
not likely to survive judi
cial scrutiny if too few 
women seek admission. 
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Such a model may not 
make enough accommoda
tions to attract enough 
women to satisfy the Court 
that women are truly being 
treated equally. 

In truth, the Court did 
not impose in the VMI case 
a rule comparable to that 
governing race. To the 
contrary, in the name of 
equality, the Court has im
posed a kind of affirmative 
action obligation upon 
VMI. VMI' s officials must 
make downward adjust
ments to attract enough fe
male students to stay out of 
trouble with the Supreme 
Court justices. 

Whether they succeed 
depends not only upon 
VMI, but upon the Court 
and its new direction, for as 
Justice Antonin Scalia 
pointed out in his dissent, 
the Court's new equal pro
tection standard for sex 
classifications is an open
ended one with implica
tions far beyond VMI. 

OVERTHROWING 
SOCIETY 

With the court's new 
standard for testing sex 
classifications easily ma
nipulable, the VMI case is a 
precedent that could spell 
the end to any kind of sex 
distinctions in public edu
cation programs, including 
sports. !d., 135 L Ed 2d at 
790, n. 8. 

If the High Court is will
ing to force VMI to change 
its educational program to 
make it more conducive to 
the physiological differ
ences between men and 
women, then why would 
the Court shy away from 
transforming football , 
wrestling, basketball, base
ball, and a host of other 
sports endeavors so that 
males and females can 

compete equally on the 
same field or floor to
gether? 

Given Justice 
Ginsburg's open contempt 
for traditional societal dis
tinctions between males 
and females, it is not far
fetched to suggest that all
male institutions and 
activities -if they receive 
even a modicum of support 
from the state - are "consti
tutiona non grata." 

of "citizen-soldier" might 
be different from training 
women for the legal and 
medical professions. 

Just fifteen years pre
viously, the Court had de
ferred to a Congressional 
decision to limit draft regis
tration to males because, at 
that time, only males were 
eligible for combat duty. 
Justice William Rehnquist 
concluded that there was no 
violation of equal protec-

Only Justice Scalia possessed 
the temerity to remind the Court 

that society has traditionally 
held that the differences 

between men and women are 
more than physiologicaL 

For example, VMI ' s 
claims that "single-sex edu
cation affords pedagogical 
benefits for at least some 
students" and that a state 
ought to be allowed to offer 
"diversity" in educational 
benefits to its people, were 
met with ridicule. Justice 
Ginsburg likened VMI 's 
claims to those put forth in 
the mid-nineteenth century 
that higher education was 
"dangerous" for women, 
leading them away from 
their calling as wives and 
mothers. !d., 135 LEd 2d 
at 753-54, n. 9. 

Similarly, VMI' s claims 
that the admission of 
women would destroy VMI 
as a military school were 
rejected as no different 
from the forecasts that ad
mission of women to law 
and medical schools would 
destroy those institutions. 
!d., 135 LEd 2d at 757-58. 
Justice Ginsburg made no 
effort whatsoever to ask if 
training women for the role 

tion because men and 
women were not "similarly 
situated" when it came to 
military service. Rostker v. 
Goldberg, 453 U.S . 57 
(1981). 

This time, however, 
even Chief Justice 
Rehnquist surrendered to 
the siren song of sexual 
equality, concurring with 
Justice Ginsburg without a 
single reference to his opin
ioninRostker.ld., 135LEd 
2d at 767-771. Only Jus
tice Scalia possessed the te
merity to remind the Court 
that society has tradition
ally held that the differ
ences between men and 
women are more than 
physiological. !d., 135 L 
Ed 2d at 793-94. 

As persuasive as Justice 
Scalia was, however, even 
he did not challenge the un
derlying presupposition of 
Justice Ginsburg's majority 
opinion, the presumed ille
gitimacy of sex distinctions 
in the law. 

OVERTHROWING THE 
FAMILY 

Even Justice Ginsburg 
conceded that, until 1971, 
the High Court had not 
"ruled in favor of a woman 
who complained that her 
State had denied her the 
equal protection of its 
laws." !d., 135 L Ed 2d at 
751. Prior to that date, the 
Court had routinely held 
that the constitutional 
equality principle did not 
address the legitimacy of 
sex distinctions, but only 
classifications based upon 
race . See Goesaert v. 
Cleary, 335 U.S. 464, 93 L 
Ed 163 (1948). 

There was good reason 
for this historical distinc
tion between race and sex. 
Racial distinctions are ille
gitimate per se, whereas sex 
distinctions are not. See T i
tus, "Race and Sex," The 
Forecast 1-5 (June 1, 
1994). 

While the High Court 
has not consistently fol
lowed the principle that 
race is illegitimate per se, 
even justices who have ap
proved the use of race in 
support of affirmative ac
tion have acknowledged 
that the Equal Protection 
Clause, in principle, em
braces the ideal that the law 
be devoid of all race classi
fications. See, e.g., Re
gents of the University of 
California v. Bakke, 438 
U.S. 265, 326 (1978)(Bren
nan, J. concurring). 

As for sex, even the most 
adamant proponents of sex
ual equality - Justice 
Ginsburg included - insist 
upon some sex distinctions, 
if for no other reason than 
to protect males and fe
males in their sexual pri
vacy. 

Why should considera-
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tions of social convention 
justify the segregation of 
the sexes in housing at 
VMI, if like considerations 
of social conventions does 
not justify the segregation 
of the races? 

Justice Ginsburg did not 
ask this question in her 
VMI opinion, much less an
swer it. And for good rea
son. She did not want to 
expose the hypocrisy of her 
statements that some 
"women ... [are] fit for a 
VMI-quality education" 
and "capable of all of the 
activities required of VMI 
cadets .... " Id., 135 LEd 2d 
at 766. (Emphasis added.) 

Nor did she wish to ad
dress the underlying reason 
for the social conventions 
dictating sexual privacy. 
Had she done so, she would 
have had to deal with mar
riage and the family where 

sex distinctions have long 
been honored by the law. 

Marriage, itself, is are
lationship that takes into 
account the sex of each of 
the two persons who desire 
the legal responsibilities 
and benefits of that union. 
Titus, "Defining Marriage 
and the Family," Wm. & 
Mary Bill of Rights J. 327 
(1994). If sex distinctions 
are legitimate in defining 
marriage, then it follows 
that sex distinctions de
signed to foster and protect 
the family relations created 
by marriage are also legiti
mate. 

Historically, single-sex 
educational institutions 
were designed to 
strengthen the family. In 
the case of VMI, its males
only policy was based, in 
part, upon a family policy 
that fostered the notion that 

a man was to be a "gentle
man," carefully guarding 
his family affairs and chi
valrously protecting his 
wife and children. See !d., 
135 L Ed 2d at 793-94. 

It is this kind of thinking 
that Justice Ginsburg and 
her colleagues cannot 
abide. They have no regard 
for state policies that are de
signed to further the wel
fare of the traditional 
family, if those policies 
have the effect of denying 
equal educational or eco
nomic opportunities for in
dividual women, no matter 
how few in number they 
maybe. 

CONCLUSION 

In the VMI case, the Su
preme Court appears ready 
and willing to remake 
America's institutions to fit 

its view of the proper rela
tionship between the sexes. 
In doing so, the justices 
have left no room for the 
law to recognize differ
ences that are not physi
ological in nature or 
individualistic in purpose. 
!d., 135 L Ed 2d at 752. 

While the holding of the 
VMI case appears to be lim
ited to educational institu
tions, the Court's approach 
to sex differences contains 
a significant threat to mar
riage and the family. For 
the justices have made it 
clear that they will not rec
ognize as legitimate any 
law distinguishing between 
the sexes if the purpose of 
that law reinforces the tra
ditional roles of men and 
women in the hmi~. 
~ 

GOOD BEHAVIOR 

I t has become common
place to assume that fed

eral judges enjoy lifetime 
tenure, subject only to Con
gressional impeachment 
power. According to the 
constitutional text, that is 
not true. 

Article III, Section 1 of 
the Constitution states that 
"[t]he judges, both of the su
preme and inferior courts, 
shall hold their offices dur
ing good behavior." 

As Harvard Law Profes
sor Raoul Berger has 
pointed out, "good behavior 
is commonly associated 
with the Act of Settlement 
(1700), which granted 
judges tenure .. . for so long 
as they conduct themselves 

well, and also provided for 
termination upon .. . formal 
request of both Houses of 
Parliament." R. Berger, 
Impeachment 125 (1973). 

More significantly 
"good behavior," Berger 
discovered, is a common 
law term requiring proof of 
misbehavior before one 
could be divested of an of
fice or position. At com
mon law, an action of scire 
facias was required so that 
the person whose misbehav
ior was at issue would be 
determined by a court of 
law. !d. at 126-28. 

Given this common law 
history, and the conferral of 

·power upon the judiciary 
over cases and controver-

sies arising under the Con
stitution, Professor Berger 
concluded that federal 
judges, including Supreme 
Court justices, could be re
moved from office so long 
as proof of misbehavior was 
made before a federal judi
cial tribunal. !d. at 129-35. 

Despite Professor Ber
ger's careful study, how
ever, the claim that a federal 
judge cannot be removed 
except upon impeachment 
has persisted. One reason 
for this is found in Alexan
der Hamilton's remarks in 
Federalist No. 79: 

The article respecting 
impeachment ... is the only 
provision on the point which 
is consistent with the neces-
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sary independence of the ju
dicial character, and is the 
only one which we find in 
our own Constitution in re
spect to our own judges. 

This statement, Berger 
contended, is not supported 
by the constitutional text. 
First, Berger pointed out 
that the impeachment 
clause, itself, does not con
tain language denoting that 
it is the only way by which 
a civil officer of the United 
States may be removed 
from office. Berger, Im
peachment, at 136-37. 

Second, Berger claimed 
that including a provision 
on impeachment in a consti
tution should not be read as 
excluding other means for 
removal. Not only did the 
ordinary statutory rule of 
construction, expressio 
unius, exclusio est alterius, 
not apply to a constitution, 
but the inclusion of the 
phrase, "good behavior," 
gave rise to the inference 
that another substantive 
ground and procedure for 
removal had been expressly 
provided in the case of judi
cial officers. Id. at 137-41. 

As for substance, Berger 
observed that the common 
law definition of "good be
havior" differed signifi
cantly from "high crimes 
and misdemeanors," the 
only substantive ground 
upon which impeachment 
lay. With respect to "good 
behavior," even Alexander 
Hamilton admitted in Fed
eralist No. 78 that it was a 
standard designed "to se
cure a steady, upright, and 
impartial administration of 
the laws." In contrast, 
"high crimes and misde
meanors" are acts criminal 
in nature, against the state 
and against private persons. 
Id. at 61. 

As for process, Berger 
persuasively argued that the 

term, "good behavior," in
corporated both the sub
stantive and procedural 
features of that term as set 
by the common law. He 
further maintained that the 
Constitution's drafters did 
not specify that process so 
that Congress might be free 
to design a different process 
pursuant to its powers under 
the Necessary and Proper 
Clause of Article I, Section 

8. /d.at177-80. 
Finally, Berger claimed 

that the placement of the 
impeachment provision in 
Article II, rather than in Ar
ticle III or in some other part 
of the Constitution, evi
denced an intent that im
peachment be resorted to 
primarily in those cases in
volving the President and 
his executive officers. Id. 
at 141-53. 

This contextual claim 
was reinforced, Berger as
serted, by the the history be
hind the Clause. 
Impeachment, Berger ar
gued, was promoted by the 

Constitution's framers to 
remove officers sheltered 
by the President or to re
move the President himself. 
Id. at 140. Judges, being 
part of a separate and inde
pendent branch and not sub
ject to the executive control 
of the President, were not in 
the same category. 

If Berger is right - and I 
believe that he is - it is high 
time for the people of 

America to insist that the 
President and Congress en
force the standard of good 
behavior for judges. 

Under Article II, Section 
2, the President has the 
authority to take care that 
the laws be faithfully exe
cuted, including the law of 
the Constitution limiting 
federal judges to office 
"during good behavior." 

As Hamilton wrote in 
Federalist No. 78, "good 
behavior" requires a judge 
to administer the laws im
partially and uprightly. And 
as Chief Justice John Mar
shall has stated, a federal 

judge has no authority to 
make law, but only to say 
what the law is. Marbury v. 
Madison, 5 U.S. (1 Cranch) 
137, 177 (1803). 

This is especially true of 
the law of the Constitution. 
As Hamilton put it, the law 
of that document has been 
determined by the people 
and, as Chief Justice Mar
shall further stated, that law 
has been put in writing for 
the express purpose of con
trolling the people's gov
ernment, including federal 
judges. Id., 5 U.S. at 176-
77. 

Thus, Hamilton wrote, 
judges must "do their duty 
as faithful guardians of the 
Constitution" and not sub
stitute "their own pleasure" 
for that of the people. For 
only the people have the 
right to "alter or abolish the 
established Constitution, 
whenever they find it incon
sistent with their happi
ness." Federalist No. 78. 

Today, federal judges 
commonly render opinions 
conforming the Constitu
tion to fit their own view of 
what would be most condu
cive to their views of socie
tal happiness. They ignore 
constitutional text, context 
and history, elevating their 
own precedents as law in 
derogation of the written 
Constitution. See, e.g., Ti
tus, "Roe v. Wade," The 
Forecast 1 (Feb. 1996); "A 
Republican Court," The 
Forecast 1 (June 1996); and 
"The VMI Case," The 
Forecast 1 (Sept. 1996). 

That is not "good behav
ior" within the meaning of 
Article III, Section 1. And, 
according to the common 
law, if a judge persists to 
ignore the Constitution as 
the Supreme Law of the 
Land, then he has forfeited 
his office and ought to be 
removed. (;II' 
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Farewell Address 

It is most .fitting 
to republish 

George 
Washington's 

farewell address 
200 years after 

he delivered it. It 
is packed with 

political wisdom 
as relevant today 

as then, with 
insights into the 
importance of 
abiding by the 
consitutional 

text, of religion 
to politics, of 
frugality in 

government, and 
of freedom from 

entangling 
foreign alliances. 

Friends and Fellow Citi
zens: 

The period for a new 
election of a citizen to ad
ministerthe Executive Gov
ernment of the United States 
being not far distant, and the 
time actually arrived when 
your thoughts must be em
ployed in designating the 
person who is to be clothed 
with that important trust, it 
appears to me proper, espe
cially as it may conduce to a 
more distinct expression of 
the public voice, that I 
should now apprise you of 
the resolution I have formed 
to decline being considered 
among the number of those 
out of whom a choice is to 
be made. 

The impressions with 
which I first undertook the 
arduous trust were ex
plained on the proper occa
sion. In the discharge of this 
trust I will only say that I 
have, with good intentions, 
contributed toward the or
ganization and administra
tion of the Government the 
best exertions of which a 
very fallible judgment was 
capable. Not unconscious in 
the outset of the inferiority 
of my qualifications, expe
rience in my own eyes, per
haps still more in the eyes of 
others, has strengthened the 
motives to diffidence of my
self; and every day the in
creasing weight of years 
admonishes me more and 
more that the shade of re
tirement is as necessary to 
me as it will be welcome. 

Satisfied that if any circum
stances have given peculiar 
value to my services they 
were temporary, I have the 
consolation to believe that, 
while choice and prudence 
invite me to quit the politi
cal scene, patriotism does 
not forbid it. 

Here, perhaps, I ought to 
stop. But a solicitude for 
your welfare which can not 
end with my life, and the 
apprehension of danger 
natural to that solicitude, 
urge me on an occasion like 
the present to offer to your 
solemn contemplation and 
to recommend to your fre
quent review some senti
ments which are the result 
of much reflection, of no in
considerable observation, 
and which appear to me all 
important to the perma
nency of your felicity as a 
people. 

Interwoven as is the love 
of liberty with every liga
ment of your hearts, no rec
ommendation of mine is 
necessary to fortify or con
firm the attachment. 

The unity of government 
which constitutes you one 
people is also now dear to 
you. It is justly so, for it is a 
main pillar in the edifice of 
your real independence, the 
support of your tranquillity 
at home, your peace abroad, 
of your safety, ofyourpros
perity, of that very liberty 
which you so highly prize. 
But as it is easy to foresee 
that from different causes 
and from different quarters 
much pains will be taken, 

many artifices employed, to 
weaken in your minds the 
conviction of this truth, as 
this is the point in your po
litical fortress against which 
the batteries of internal and 
external enemies will be 
most constantly and ac
tively (thought often cov
ertly and insidiously) 
directed, it is of infinite mo
ment that you should prop
erly estimate the immense 
value of your national union 
to your collective and indi
vidual happiness; that you 
should cherish a cordial, ha
bitual, and immovable at
tachment to it; accustoming 
yourselves to think and 
speak of it as to the palla
dium of your political safety 
and prosperity; watching for 
its preservation with jealous 
anxiety; discountenancing 
whatever may suggest even 
a suspicion that it can in any 
event be abandoned, and in
dignantly frowning upon 
the first dawning of every 
attempt to alienate any por
tion of our country from the 
rest or to enfeeble the sacred 
ties which now link together 
the various parts. 

For this you have every 
inducement of sympathy 
and interest. Citizens by 
birth or choice of a common 
country, that country has a 
right to concentrate your af
fections. The name of 
American, which belongs to 
you in your national capac
ity, must always exalt the 
just pride of patriotism more 
than any appellation derived 
from local discriminations. 
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With slight shades of differ
ence, you have the same re
ligion, manners, habits, and 
political principles. You 
have in a common cause 
fought and triumphed to
gether. The independence 
and liberty you possess are 
the work of joint councils 
and joint efforts, of com
mon dangers, sufferings, 
and successes. 

But these considera
tions, however powerfully 
they address themselves to 
your sensibility, are greatly 
outweighed by those which 
apply more immediately to 
your interest. Here every 
portion of our country finds 
the most commanding mo
tives for carefully guarding 
and preserving the union of 
the whole .... 

To the efficacy and per
manency of your union a 
government for the whole is 
indispensable . No alli
ances, however strict, be
tween the parts can be an 
adequate substitute. They 
must inevitably experience 
the infractions and inter
ruptions which all alliances 
in all times have experi
enced. Sensible of this mo
mentous truth, you have 
improved upon your first 
essay by the adoption of a 
Constitution of Govern
ment better calculated than 
your former for an intimate 
union and for the effica
cious management of your 
common concerns. This 
Government, the offspring 
of our own choice, uninflu
enced and unawed, adopted 
upon full investigation and 
mature deliberation, com
pletely free in its principles, 
in the distribution of its 
powers, uniting security 
with energy, and containing 
within itself a provision for 
its own amendment, has a 
just claim to your confi
dence and your support. 

Respect for its authority, 
compliance with its laws, 
acquiescence it its meas
ures, are duties enjoined by 
the fundamental maxims of 
true liberty. The basis of 
our pollical systems is the 
right of the people to make 
and to alter their constitu
tions of government. But 
the constitution which at 

any time exists till changed 
by an explicitly and authen
tic act of the whole people 
is sacredly obligatory upon 
all. The very idea of the 
power and the right of the 
people to establish govern
ment presupposes the duty 
of every individual to obey 
the established govern
ment. 

Toward the preserva
tion of your Government 
and the permanency of your 
present happy state, it is 
requisite not only that you 
steadily discountenance ir
regular oppositions to its 
acknowledged authority, 
but also that you resist with 
care the spirit of innovation 
upon its principles, how
ever specious the pretexts. 
One method of assault may 
be to effect in the forms of 
the Constitution alterations 
which will impair the en
ergy of the system, and thus 

to undermine what can not 
be directly overthrown. In 
all the changes to which 
you may be invited remem
ber that time and habit are 
at least as necessary to fix 
the true character of gov
ernments as of other human 
institutions; that experience 
is the surest standard by 
which to test the real ten-

dency of the existing con
stitution of a country; that 
facility in changes upon the 
credit of mere hypothesis 
and opinion exposes to per
petual change, from the 
endless variety of hypothe
sis and opinion; and re
member especially that for 
the efficient management 
of your common interests in 
a country so extensive as 
ours a government of as 
much vigor as is consistent 
with the perfect security of 
liberty is indispensable. 
Liberty itself will find in 
such a government, with 
powers properly distributed 
and adjusted, its surest 
guardian. It is, indeed, little 
else than a name where the 
government is too feeble to 
withstand the enterprises of 
faction, to confine each 
member of the society 
within the limits prescribed 
by the laws, and to maintain 

all in the secure and tranquil 
enjoyment of the rights of 
person and property .... 

It is imp()rtant, likewise, 
that the habits of thinking in 
a free comitiy should in
spire caution in those in
trusted with its 
administration to confine 
themselves within their re
spective constitutional 
spheres, avoiding in the ex
ercise of the powers of one 
department to encroach 
upon another. The spirit of 
encroachment tends to con
solidate the powers of all 
the departments in one, and 
thus to create, whatever the 
form of government, a real 
despotism .. . If in the opin
ion of the people the distri
bution or modification of 
the constitutional powers 
be in any particular wrong, 
let it be corrected by an 
amendment in the way 
which the Constitution des
ignates. But let there be no 
change by usurpation; for 
though this in one instance 
may be the instrument of 
good, it is the customary 
weapon by which free gov
ernments are destroyed. 
The precedent must always 
greatly over-balance in per
manent evil any partial or 
transient benefit which the 
use can at any time yield. 

Of all the dispositions 
and habits which lead to po
litical prosperity, religion · 
and morality are indispen
sable supports. In vain 
would that man claim the 
tribute of patriotism who 
should labor to subvert 
these great pillars of human 
happiness - these firmest 
props of the duties of men 
and citizens. The mere poli
tician, equally with the pi
ous man, ought to respect 
and to cherish them. A vol
ume could not trace all their 
connections with private 
and public felicity . Let it 
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simply be asked, Where is 
the security for property, 
for reputation, for life, if the 
sense of religious obliga
tion desert the oaths which 
are the instnunents of in
vestigation in courts of jus
tice? And let us with 
caution indulge the suppo
sition that morality can be 
maintained without relig
ion. Whatever may be con
ceded to the influence of 
refined education on minds 
of peculiar structure, reason 
and experience both forbid 
us to expect that national 
morality can prevail in ex
clusion of religious princi
ple. 

It is substantially true 
that virtue or morality is a 
necessary spring of popular 
government. The rule in
deed extends with more or 
less force to every species 
of free government. Who 
that is a sincere friend to it 
can look with indifference 
upon attempts to shake the 
foundation of the fabric? 
Promote, then, as an object 
of primary importance, in
stitutions for the general 
diffusion of knowledge. In 
proportion as the structure 
of a government gives force 
to public opinion, it is es
sential that public opinion 
should be enlightened. 

As a very important 
source of strength add secu
rity, cherish public credit. 
One method of preserving it 
is to use it as sparingly as 
possible, avoiding occa
sions of expense by culti
vating peace, but 
remembering also that 
timely disbursements to 
prepare for danger fre
quently prevent much 
greater disbursements to re
pel it; avoiding likewise the 
accumulation of debt, not 
only by shunning occasions 
of expense, but by vigorous 
exertions in time ofpeaceto 

discharge the debts which 
unavoidable wars have oc
casioned, not ungenerously 
throwing upon posterity the 
burden which we ourselves 
ought to bear. 

Observe good faith and 
justice toward all nations. 
Cultivate peace and har
mony with all. Religion and 
morality enjoin this con
duct. And can it be that 
good policy does not 
equally enjoin it? It will be 
worthy of a free, enlight-

for others should be ex
cluded, and that in place of 
them just and amicable 
feelings toward all should 
be cultivated. The nation 
which indulges toward an
other an habitual hatr.ed or 
an habitual fondness is in 
some degree a slave. It is a 
slave to its animosity or to 
its affection, either of 
which is sufficient to lead it 
astray from its duty and its 
interest. Antipathy in one 
nation against another dis-

Against the insidious wiles of 
foreign influence the jealousy 

of a free people ought to be 
constantly awake, since history 

and experience prove that 
foreign influence is one of the 
mnst baneful foes of republican 

government. 
ened, and at no distant pe
riod a great nation to give to 
mankind the magnanimous 
and too novel example of a 
people always guided by an 
exalted justice and benevo
lence. Who can doubt that 
in the course of time and 
things the fruits of such a 
plan would richly repay any 
temporary advantages 
which might be lost by a 
steady adherence to it? Can 
it be that Providence has not 
connected the permanent 
felicity of a nation with its 
virtue? The experiment, at 
least , is recommended by 
every sentiment which en
nobles human nature. Alas! 
is it rendered impossible by 
its vices? 

In the execution of such 
a plan nothing is more es
sential than that permanent, 
inveterate antipathies 
against particular nations 
and passionate attachments 

poses each more readily to 
offer insult and injury, to 
lay hold of slight causes of 
umbrage, and to be haughty 
and intractable when acci
dental or trifling occasions 
of dispute occur. 

So, likewise, a passion
ate attachment of one na
tion for another produces a 
variety of evils. Sympathy 
for the favorite nation, fa
cilitating the illusion of an 
imaginary common interest 
in cases where no real com
mon interest exists, and in
fusing into one the enmities 
of the other, betrays the for
mer into a participation in 
the quarrels and wars ofthe 
latter without adequate in
ducement or justification. It 
leads to concessions to the 
favorite nation of privileges 
denied to others, which is 
apt doubly to injure the na
tion making the conces
sions by unnecessarily 

parting with what ought to 
have been retained, and by 
exciting jealousy, ill will, 
and a disposition to retali
ate in the parties from 
whom equal privileges are 
withheld; and it gives to 
ambitious, corrupted, or de
luded citizens (who devote 
themselves to the favorite 
nation) facility to betray or 
sacrifice the interests of 
their own country without 
odium, sometimes even 
with popularity, gilding 
with the appearances of a 
virtuous sense of obliga
tion, a commendable defer
ence for public opinion, or 
a laudable zeal for public 
good the base or foolish 
compliances of ambition, 
corruption, or infatuation. 

Against the insidious 
wiles of foreign influence (I 
conjure you to believe me, 
fellow citizens) the jeal
ousy of a free people ought 
to be constantly awake, 
since history and experi
ence prove that foreign in
fluence is one of the most 
baneful foes of republican 
government. But that jeal
ousy, to be useful, must be 
impartial, else it becomes 
the instnunent of the very 
influence to be avoided, in
stead of a defense against it. 
Excessive partiality for one 
foreign nation and exces
sive dislike of another 
cause those whom they ac
tuate to see danger only on 
one side, and serve to veil 
and even second the arts of 
influence on the other. Real 
patriots who may resist the 
intrigues of the favorite are 
liable to become suspected 
and odious, while its tools 
and dupes usurp the ap
plause and confidence of 
the people to surrender 
their interests. 

The great rule of con
duct for us in regard to for
eign nations is in extending 
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our commercial relations to 
have with them as little po
litical connection as possi
ble. So far as we have 
already formed engage
ments let them be fulfilled 
with perfect good faith . 
Here let us stop ... 

It is our true policy to 
steer clear of permanent al
liances with any portion of 
the foreign world, so far, I 
mean as we are now at lib
erty to do it; for let me not 
be understood as capable of 
patronizing infidelity to ex
isting engagements. I hold 
the maxim no less applica
ble to public than to private 
affairs that honesty is al
ways the best policy. I re
peat, therefore, let those 
engagements be observed 
in their genuine sense. But 
in my opinion it is unneces
sary and would be unwise 
to extend them. 

Taking care always to 
keep ourselves by suitable 
establishments on a re
spectable defensive pos
ture, we may safely trust to 
temporary alliances for ex-

traordinary emergencies. 
Harmony, liberal inter

course with all nations are 
recommended by policy, 
humanity, and interest. But 
even our commercial pol
icy should hold an equal 
and impartial hand, neither 
seeking nor granting exclu
sive favors or preferences; 
consulting the natural 
course of things; diffusing 
and diversifying by gentle 
means the streams of com
merce, but forcing nothing; 
establishing with powers so 
disposed, in order to give 
trade a stable course, to de
fine the rights of our mer
chants, and to enable the 
Government to support 
them, conventional rules of 
intercourse, the best that 
present circumstances and 
mutual opinion will permit, 
but temporary and liable to 
be from time to time aban
doned or varied as experi
ence and circumstances 
shall dictate; constantly 
keeping in view that it is 
folly in one nation to look 
for disinterested favors 

from another; that it must 
pay with a portion of its in
dependence for whatever it 
may accept under that char
acter; that by such accep
tance it may place itself in 
the condition of having 
given equivalents for nomi
nal favors, and yet of being 
reproached with ingratitude 
for not giving more. There 
can be no greater error than 
to expect or calculate upon 
real favors from nation to 
nation. It is an illusion 
which experience must 
cure, which a just pride 
ought to discard. 

Though in reviewing the 
incidents of my Admini
stration I am unconscious 
of intentional error, I am 
nevertheless too sensible of 
my defects not to think it 
probable that I may have 
committed many errors. 
Whatever they may be, I 
fervently beseech the Al
mighty to avert or mitigate 
the evils to which they may 
tend. I shall also carry with 
me the hope that my coun
try will never cease to view 

them with indulgence, and 
that, after forty-five years 
of my life dedicated to its 
service with an upright 
zeal, the faults of incompe
tent abilities will be con
signed to oblivion, as 
myself must soon be to the 
mansions of rest. 

Relying on its kindness 
in this as in other things, 
and actuated by that fervent 
love toward it which is so 
natural to a man who views 
in it the native soil of him
self and his progenitors for 
several generations, I an
ticipate with pleasing ex
pectation that retreat in 
which I promise myself to 
realize without alloy the 
sweet enjoyment of partak
ing in the midst of my fel
low-citizens the benign 
influence of good laws un
der a free government - the 
ever-favorite object of my 
heart, and the happy re
ward, as I trust, of our mu
tual cares, labors, and 
dangers. 

ADVERTISING- EXPLOITING THE 
FIRST AMENDMENT 

I n 1940, F. J. Chrestensen 
brought a former United 

States Navy submarine to 
New York City and moored 
it at a State pier on the East 
River. He prepared and 
printed a handbill advertis
ing the boat and soliciting 
visitors for a stated admis
sion fee. 

As he attempted to dis
tribute the handbills on the 
city streets, the city's Police 
Commissioner advised him 
that the Sanitary Code for-

bade the distribution of 
commercial and business 
leaflets, but that there was 
no law against handbills de
voted to "information or 
public protest." 

Ever resourceful, Mr, 
Chrestensen printed a new 
double-faced handbill, on 
one side advertising the op
portunity to visit the subma
rine and on the other, "a 
protest against the action of 
the City Dock Department 
in refusing wharfage facili-

ties at a city pier for the ex
hibition of his submarine." 

The Police Commis
sioner was not impressed. 
He restrained Mr. Chresten
sen from distributing his 
new handbill. Mr. 
Chrestensen went to court 
and obtained an injunction 
based upon his claim that 
the city ordinance violated 
his First Amendment rights. 

Mr. Chrestensen's case 
. eventually made its way to 
the United States Supreme 
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Court. Undoubtedly, he 
expected to win because, 
just three years before, the 
High Court had struck 
down a city ordinance that 
prohibited the distribution 
of handbills or other circu
lars upon a city's side
walks, streets and parks. 
Schneiderv. State, 308 U.S. 
147 (1939). 

But he lost. Justice 
Owen Roberts, writing for 
a unanimous Court, reaf
firmed its earlier holding, 
observing "that the streets 
are proper places for the ex
ercise of the freedom of 
communicating informa
tion and disseminating 
opinion." But this case, he 
stated, involved "commer
cial advertising," and "the 
Constitution imposes no ... 
restraint on government as 
respects purely commercial 
advertising." Valentine v. 
Chrestensen, 316 U.S. 52 
(1942). 

One year later, the Court 
faced another city ordi
nance prohibiting the distri
bution of handbills, this 
time directed against door
to-door solicitations. In 
striking down the ordi
nance as applied to a Jeho
vah's Witness, Justice 
Hugo Black noted at the 
outset that the ordinance 
had not been "directed 
solely at commercial adver
tising." Martin v. Struth
ers, 319 U.S. 141, 142 n. 1 
(1943). 

Justice Black, therefore, 
found the ordinance subject 
to First Amendment scru
tiny and concluded that it 
violated the Free Press right 
of the homeowner to decide 
whether or not he would re
ceive the Jehovah's Wit
nessmessage. Id.,319U.S. 
at 143-44. 

Eight years later, the 
Court upheld a city ordi
nance prohibiting door-to-

door sales "of goods, wares 
and merchandise," even as 
to the sale of magazine sub
scriptions. Invoking the 
"commercial speech" doc
trine of the Valentine case, 
Justice Stanley Reed ob
served that the First 
Amendment protects "ad
vocates of ideas," not "so
licitors for gadgets or 

of goods and services. 

COMMERCIAL 
SPEECH: REVISED 

Prior to Roe v. Wade, the 
New York State legislature 
liberalized its abortion 
laws. In order to take full 
advantage of their new mar
ket position, New York 

"the Constitution imposes no ... 
restraint on government as 
respects purely commercial 

advertising. " 

brushes." Breard v. Alex
andria, 341 U.S. 622, 641 
(1951). 

The magazine sellers at
tempted to escape applica
tion of the "commercial 
speech" doctrine because 
the ordinance burdened the 
free flow of ideas contained 
in the magazines. Justice 
Reed rejected this conten
tion, claiming that, while 
magazines contained ideas, 
the door-to-door canvass
ing for subscriptions was 
"selling" not "advocacy," 
and, therefore, fell outside 
the protection of the First 
Amendment. !d., 341 U.S. 
at 641-45. 

For twenty-four addi
tional years, the Court fol
lowed this distinction 
between advocacy and sale, 
leaving the civil authorities 
free from constitutional re
straint to regulate commer
cial advertising of goods 
and services. By the mid-
1970's, however, the Court 
first revised its "commer
cial speech" doctrine, and 
then abandoned it, subject
ing to First Amendment ex
amination state and federal 
statutes governing the sales 

abortion providers began to 
advertise their services out
side the state. 

One of those providers, 
Women's Pavilion, placed 
an ad in the Virginia 
Weekly published and cir
culated in Charlottesville, 
Virginia: 

UNWANTED PRE
GANANCY. LET US HELP 
YOU Abortions are now le
gal in New York. There are 
no residency requirements. 
FOR IMMEDIATE 
PLACEMENT IN AC
CREDITED HOSPITALS 
AND CLINICS AT LOW 
COST. Contact WOMEN'S 
PAVILION 515 Madison 
Ave. or call any time (212) 
371-6670 or (212) 371-
6650 AVAILABLE 7 DAYS 
A WEEK STRICTLY CON
FIDENTIAL We will make 
all arrangements for you 
and help you with informa
tion and counseling. 

Virginia Weekly's man
aging editor, Jeffrey C. 
Bigelow, was duly prose
cuted and convicted for 
violation of a Virginia stat
ute making it a misde-

meanor for anyone to sell or 
circulate any publication to 
encourage or prompt the 
procuring of an abortion 
which at that time was ille
gal in Virginia. 

On appeal to the Vir
ginia Supreme Court, 
Bigelow 's First Amend
ment defense was dis
missed on the ground that 
the advertisement "was of a 
purely commercial nature." 
From this ruling, Bigelow 
appealed to the United 
States Supreme Court. 

In an opinion written by 
Justice Harry Blackmun, 
the Court reversed. In do
ing so, the Court reinter
preted the "commercial 
speech" doctrine as pre
viously articulated in Val
entine v. Chrestensen and 
applied in Breard v. Alex
andria. 

Justice Blackmun re
viewed Valentine and con
cluded that the ruling of that 
case is not" authority for the 
proposition that all statutes 
regulating commercial ad
vertising are immune from 
constitutional challenge." 
Bigelow v. Virginia, 421 
U.S. 809, 820 (1975). 

Rather, he claimed, Val
entine only stood for the 
proposition that advertise
ments that propose a com
mercial transaction - and 
nothing more - are outside 
First Amendment protec
tion. This reading of the 
case enabled Justice Black
mun to modify the Court's 
"commercial speech" doc
trine so as not to apply it to 
commercial advertisements 
that contain "factual mate
rial of clear 'public inter
est."' 

Examining the ad, Jus
tice Blackmun found that 
two lines -"Abortions are 
now legal in New York. 
There are no residency re
quirements. " - contained 
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"information of potential 
interest and value to a di
verse audience - not only to 
readers possibly in need of 
the services offered, but 
also to those with ... a genu
ine interest in the subject 
matter or the law of another 
State and its development, 
and to readers seeking re
form in Virginia." /d., 421 
U.S. at 822. 

Thus, Justice Blackmun 
concluded, the ad was not 
"unnewsworthy" and, 
therefore, the publisher's 
interests "coincided with 
the constitutional interests 
of the general public." 
Having so concluded, Jus
tice Blackmun invented a 
new rule to govern com
mercial advertising when 
coupled with information 
of general public interest: 

Advertising, like all 
public expression, may be 
subject to reasonable regu
lation that serves a legiti
mate public interest .. .. To 
the extent that commercial 
activity is subject to regula
tion, the relationship of 
speech to that activity may 
be one factor, among oth
ers, to be considered in 
weighing the First Amend
ment interest against the 
governmental interest al
leged. Advertising is not 
thereby stripped of all First 
Amendment protection. 
The relationship of speech 
to the marketplace of prod
ucts or services does not 
make it valueless in the 
marketplace ofideas. !d., 
412 U.S. at 826. 

Justice William 
Rehnquist, joined by Jus
tice Byron White protested 
this revision of the Court's 
precedent. First, Justice 
Rehnquist rejected Justice 
Blackmun' s claim that the 
advertisement was more 

than a proposal for a com
mercial transaction: 

This was a proposal to 
furnish services on a com
mercial basis, ... and it is no 
different from an advertise
ment for a bucket shop op
eration . .. which has its 
headquarters in New York. 
If Virginia may not regu
late advertising of com
mercial abortion agencies 
because of the interest of 
those seeking to reform 
Virginia's abortion laws, it 
is difficult to see why it is 

Amendment scrutiny. No 
doubt also, abortion poli
tics on the Court played a 
significant role in Justice 
Blackmun' s revised ver
sion of the commercial 
speech doctrine. For the 
line-up of the Court in 
Bigelow was exactly the 
same as that in Roe v. 
Wade. 

COMMERCIAL 
SPEECH: OVERRULED 

It did not take Justice 

Without question, Justice 
Blackmun ignored these facts 

and this disposition in 
Valentine in order to subject the 
abortion services advertisement 
to First Amendment scrutiny. 

not likewise precluded 
from regulating advertis
ing for an out-of-state 
bucket shop on the ground 
that such information 
might be of interest to those 
interested in repealing Vir
ginia's "blue sky" laws. 
!d. , 421 U.S. at 831. 

Second, he disputed 
Justice Blackmun's read
ing of Valentine . That case, 
he recalled, dealt with the 
effort of an advertiser to 
add to "a classic commer
cial proposition directed to
ward the exchange of 
services . . . a civic appeal, 
or a moral platitude, to 
achieve immunity from the 
law's command." !d. , 421 
U.S. at 831-32. 

Without question, Jus
tice Blackmun ignored 
these facts and this disposi
tion in Valentine in order to 
subject the abortion serv
ices advertisement to First 

Blackmun and his col
leagues long to take the 
next step. One year after 
Bigelow, the Court had be
fore it a Virginia statute 
prohibiting all price adver
tising for prescription 
drugs. Not only did the 
Court subject the law to 
First Amendment examina
tion, it found the prohibi
tion unconstitutional. 
Virginia State Board of 
Pharmacy v. Virginia Citi
zens Consumer Council, 
425 U.S. 748, 48 LEd 2d 
346 (1976). 

This time , Justice 
Blackmun could not use the 
Bigelow formula, for the 
statute on its face simply 
prohibited advertising the 
price of prescription drugs. 
Moreover, he observed: 

Our pharmacist does 
not wish to editorialize on 
any subject, cultural, philo
sophical, or political. He 

does not wish to report any 
particularly newsworthy 
fact, or to make general
ized observations even 
about commercial matters. 
The "idea" he wishes to 
communicate is simply 
this: "I will sell you the X 
prescription drug at the Y 
price." !d., 425 U.S. at 
761. 

Having conceded that 
the law and the facts were 
so limited, Justice Black
mun had no choice but to 
discredit the Valentine 
precedent. And he did just 
that. Drawing on the mar
ketplace of ideas rationale 
embraced by the Court in 
the obscenity cases, Justice 
Blackmun concluded that 
speech which does no more 
than propose a commercial 
transaction does contribute 
to the exposition of ideas. 

First, he found that the 
"free flow of commercial 
information" was "indis
pensable" to "the proper al
location of resources in a 
free enterprise system." 
From this proposition he 
reasoned that such a free 
flow was "indispensable to 
the formation of intelligent 
opinions as to how that sys
tem ought to be regulated 
or altered." Hence, Justice 
Blackmun concluded, all 
advertising for the sales of 
goods and services makes 
some contribution to "en
lighten[ ed] public deci
sionmaking in a 
democracy," the central 
goal of the First Amend
ment. !d., 425 U.S. at 762-
65. 

This time only Justice 
Rehnquist objected to the 
Court' s discard of its long
standing doctrine that com
mercial advertising lay 
outside the pale of the First 
Amendment. He chided 
Justice Blackmun ' s en-
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dorsement of laissez-faire 
economics, asserting that 
"there is certainly nothing 
in the United States Consti
tution which requires the 
Virginia Legislature to hew 
to the teachings of Adam 
Smith in its legislative deci
sions regulating the phar
macy profession." Jd., 425 
U.S. at 784. 

Justice Rehnquist also 
warned that the Court's 
new doctrine could not 
"possibly be confined to 
pharmacists but must like
wise extend to lawyers, 
doctors and all other pro
fessions." Id., 425 U.S. at 
783. Finally, he reminded 
the Court that its most vocal 
First Amendment cham
pion, former Justice Hugo 
Black, had endorsed the 
proposition that the First 
Amendment does not apply 
to merchants' touting of 
their wares and services. 
Id., 425 U.S. at 788. 

Undeterred by this cri
tique, Justice Blackrnun 
pressed forward forging 
new rules specially tailored 
to the Court's view of the 
needs of the commercial 
marketplace and the consti
tutional demands of the 
marketplace of ideas. 

COMMERCIAL 
SPEECH: NEW RULES 

As for the commercial 
marketplace, Justice Black
mun conceded that the tra
ditional rules against 
fraudulent, deceptive and 
misleading advertising or 
the advertising of illegal 
goods and services are le
gitimate. Thus, he con
cluded that "the First 
Amendment . . . does not 
prohibit the State from in
suring the stream of com
mercial information flow 
cleanly was well as freely." 
Id., 425 U.S. at 771 -72. On 

the other hand, he claimed 
that the First Amendment 
did prohibit a State from 
adopting a policy that "sup
press[ed] the dissemination 
of concededly truthful in
formation about an entirely 
lawful activity .... " ld. , 425 
U.S. at 773. 

Justice Blackmun did 
not bother to explain how 
these new rules governing 
commercial speech could 
be reconciled with existing 

commercial speech. As to 
the former, he opined, the 
press must often put out sto
ries about people without 
having time to conduct the 
necessary background re
search to insure a publica
tion without factual error. 
By contrast, he claimed, "a 
commercial advertiser gen
erally knows the product or 
service he seeks to sell and 
is in a position to verify the 
accuracy of his factual rep-

the free dissemination of 
the truth." Thus, laws hold
ing commercial advertising 
to a strict standard of truth 
would actually promote 
"the flow of accurate and 
reliable information" and, 
thereby, enhance the mar
ketplace of ideas. I d., 425 
U.S. at 780-81. 

In his dissent, Justice 
Rehnquist questioned the 
assumption that truth-tell
ing and the suppression of 
illegal activities were the 
only legitimate interests 

-------- ----------- --! that the State had in the 

This time only Justice Rehnquist 
objected to the Court's discard 

of its long-standing doctrine that 
commercial advertising lay 
outside the pale of the First 

Amendment. 

First Amendment doctrine. 
He left that to Justice Potter 
Stewart whose concurring 
opinion wrestled with the 
relationship of these new 
rules with settled First 
Amendment law. 

Justice Stewart first lik
ened commercial speech to 
libel, noting that the First 
Amendment does not pro
tect "false statements of 
fact in libel cases." I d., 425 
U.S. at 777. At the same 
time, Justice Stewart was 
not about to apply the 
Court's new rules govern
ing libel to commercial 
speech. For those rules re
quired proof of fault as a 
condition for recovery, 
whereas a rule of strict li
ability governed false, de
ceptive and misleading 
commercial advertising. 

First, Justice Stewart at
tempted a factual distinc
tion between libel and 

resentations before he dis
semininates them." Jd., 
425 U.S. at 777. 

Second, Justice Stewart 
observed, there is a differ
ence in the world of ideas 
and the world of products 
and services. As for ideas, 
there is no such thing as a 
"false one;" hence the First 
Amendment demands a 
rule that protects state
ments even if they include 
"inaccurate assertions of 
fact" in order not to chill 
"ideological expression" so 
essential to the marketplace 
of ideas. Id., 425 U.S. at 
779-80. 

As for the "promotion of 
goods and services," Jus
tice Stewart asserted, "fac
tual claims contained in 
commercial . . . advertise
ments ... may be tested em
pirically and corrected to 
reflect the truth without in 
any manner jeopardizing 

regulation of commercial 
advertising. For example, 
he asked, could not the 
State suppress certain kinds 
of advertising in order to 
discourage the purchase of 
liquor and cigarettes? ld., 
425 U.S. at 781. 

Indeed, Justice 
Rehnquist continued, does 
not the State have an inter
est in discouraging the 
overuse of prescription 
drugs? Surely, he an
swered, there are sufficient 
dangers attending their 
widespread use so that they 
"simply may not be pro
moted in the same way as 
hair creams, deodorants, 
and toothpaste." ld., 425 
U.S. at 788. 

While Justice 
Rehnquist's plea fell on 
deaf hears in the Virginia 
Pharmacy case, the Court 
gradually moved in his di
rection in the 1980's with 
the development of a four
part test indicating that the 
government could regulate 
commercial speech for rea
sons other than truth-telling 
and illegal activities. 

In Central Hudson Gas 
v. Public Service Commis
sion of New York, 447 U.S. 
557 (1980), Justice Lewis 
Powell stated that commer
cial speech must first be 
shown not to be misleading 
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and not concerning an ille
gal activity in order for it to 
warrant First Amendment 
protection. Once it quali
fies under this standard, 
then the state may regulate 
it if the state has a substan
tial interest in the regula
tion, and the regulation 
directly advances that inter
est, and there is no lessor 
restriction that could ad
vance that interest. 

Six years later, Chief 
Justice Rehnquist seized 
upon this four-part test to 
uphold a Puerto Rican stat
ute that legalized certain 
forms of casino gambling, 
but prohibited any advertis
ing of that gambling to 
Puerto Rican residents. 
The Court reasoned that the 
dangers of casino gambling 
were sufficiently great to 
justify Puerto Rico to pro-

teet its own citizens from 
them. Posadas De Puerto 
Rico Associates v. Tourism 
Co. of Puerto Rico, 478 
U.S. 328 (1986). 

The Chief Justice's in
road upon the Court's com
mercial speech precedents 
lasted for ten years. Then, 
on May 13, 1996, the Court 
struck down a Rhode Island 
statute banning liquor price 
advertising in the state. 44 

Liquormart, Inc. v. Rhode 
Island, 517 U.S. --, 134 L 
Ed 2d 711 (1996). 

With the Chief Justice 
concurring in the decision, 
it was left to Justice An
tonin Scalia to question the 
validity of the Court's 
novel jurisprudence ex
tending First Amendment 
protection to the advertis
ing of goods and services. 
(To be continued.) ~ 

POLITICAL PROSTITUTION 

T he fall of Dick Morris 
from grace gave the 

American people a rare 
glimpse into the world of 
politics as practiced by both 
Democrats and Republi
cans. 

Morris, a high priced po
litical consultant to both 
President Clinton imd Re
publicans Trent Lott and 
Jesse Helms, was caught by 
a supermarket tabloid in a 
naked embrace with a $200 
per hour prostitute. 

The prostitute claimed 
that she and Morris had 
been in a sexual liaison for 
ten months during which 
time Morris had confided in 
her, sharing White House 
secrets and even drafts of 
Clinton's and Gore's 
speeches at the upcoming 
Democratic National Con
vention. 

Morris - married to a 
· criminal defense lawyer -
did not deny the story. Nor 
could he, in light of the in
criminating evidence of 
photographs taken from the 
room above Morris's Jeffer
son Hotel suite on the cou
ple's last tryst. 

Morris's private life ap
parently mirrors his profes
sional worlc. Loyalty and 

fidelity take a back seat to 
opportunity and gratifica
tion. He treated his whore 
no different from a wife -
sharing intimacies concern
ing his work, trusting his 
call girl to be loyal to him 
despite his breach of cove
nant to his wife. 

The response of politi
cians to Morris's indiscre
tions uncovered more about 
the politicians than about 
Morris. 

The President called 
Morris a "superb political 
strategist," oblivious that 
Morris's failure as a "sexual 
strategist" might spill over 
into his campaign. After all, 
Clinton's sexual escapades 
had not kept him out of the 
White House; surely Mor
ris's would not block Clin
ton's return. 

Delegates to the Demo
cratic convention were 
quick to absolve Clinton of 
any responsibility for Mor
ris. One even absolved 
Morris, asserting that "most 
men are genetically defec
tive when it comes to that 
part of their bodies, so how 
could he be responsible?" 

Bob Dole's response, 
however, was the most re
vealing: 

Morris has been trying to 
make President Clinton into 
a Republican; now maybe 
he will revert to the liberal 
Democrat that he really 
is. 

There is no question that 
Dole is right about Clinton. 
Clinton is a political prosti
tute, willing to do whatever 
is necessary to get elected 
and reelected, just as Mor
ris's call girl was willing to 
do whatever Morris wanted 
in order to earn her $200 per 
hour. 

But Clinton could not get 
away with his pretension, if 
Dole and the Republicans 
were really that different 
from the Democrats. The 
truth is that both the Repub
licans and the Democrats 
are willing to do whatever 
the Dick Morrises advise, 
based upon the latest opin
ion poll or focus group. 

And when they are ex
posed, they count on the 
party's loyal supporters to 
remain faithful- just as Dick 
Morris expects the continu
ing support of his wife. ~ 
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The Candidate 
by Tegen J. Titus 

Every modern Ameri
can child, while grop

ing into their teen years, 
stumble across a slumber
ing monster. They freeze. 
And with every careful tip
toe, every muffled step that 
the terrified youngster 
makes, the baleful Basilisk 
twitches and groans and 
smacks its awful gums, 
seemingly always on the 
verge of awakening to de
vour the hapless little 
sneaker! 

Oh horror of horrors! 
What ghastly Gorgon is 
this? the wee one cries. Is it 
the Shocking Shades of 
Shakespeare? No. Maybe 
the Minotaur of Mathemat
ics? No! No! The Panta
gruel of Puberty perhaps? 
Not even close!!! 

This is the Mother of all 
Monsters. King Kong 
couldn't lick this brute's 
boot straps. Why this fiend 
uses Godzilla for a Zippo 
and the Abominable Snow
man as an icecube. If Me
dusaherself got wind that he 
was going to be in the neigh
borhood, she would scurry 
out to the local 7-11 for 
some VOS Hot Oil condi
tioner and Pantene Pro Vita 
Super Hold Hair Gel. 

Then who is this terror of 
all terrors? This Dread 
Dracula who impales every 
mall rat ' s heart with the 
stake of madness. 

Why it is the one thing 
that all newly annointed 
teens fear most. Namely, 
that somehow, somewhere 
when you least expect it, 

you will be lethally, mor
tally embarrassed by your 
parents. 

Fortunately, for most, 
this phobia soon passes. 
Within the late high school 
years this once formidable 
Frankenstein begins to fade 
away into the past. The trust 
and pride in one's forebears 
soon returns to its proper 
place, and the weathered 
teen has a psychic Scooby 
Snack and says "Where 
have you been? You would 
not believe what dwelled 
with me for the past few 
years!" For the harrowing 
Hound of Hell has left with
out a trace of its former 
stench. 

You can imagine then, 
the unmitigated terror, the 
sweaty palmed panic, when 
this childhood fear decides 
to drop back into your life a 
full 12 years later. Worse 
than a van load of old frater
nity brothers stopping by on 
the night you are having the 
boss and his wife over for 
dinner (or old SDS buddies 
if you happen to come from 
that other generation). 

Only for me, that terror 
has a irritating tendency to 
call between seven and 
eight o'clock in the morn
mg. 

"Hello," I murmured 
into the nasty bleating thing 
on my night table. 

"Tegen!" 
Muffled groan. 
"Tegen!" 
"Yes father ... " For there 

was only one fifty eight year 
old man in the world, I real
ized, who had this kind of 
pep in the mornings. Sud-

denly patricide had become 
a warm and pleasant word. 

"Tegen! I'm runnin' for 
Vice-President of the 
United States! Thought I 
might call you before you 
read it in the morning pa
per!" 

"Ungh." Patricide had 
suddenly brought on the un
expected dimension of a 
bunch of guys wearing dark 
suits and talking into their 
shirt cuffs. 

"Anyway! I'm goin' to 
need your help today, what 
time are you coming over?" 

"Uh, noon?" Read two. 
"Sounds good! See ya' 

then!" 
Click. 
I rolled back under my 

pillow. 
Pause. 
"WHAT!" I shot out of 

bed like Gunpowder Gary 
the Human Cannonball. 

Oh what has he done 
now! I moaned to myself as 
I streaked down the stairs 
for the morning 's local rag. 

And there it was folks. 
My father. With his best 
"this is serious stuff' look 
on his mug, staring back at 
me from page one of the 
Virginian-Pilot. I found my
self wondering if the Gore 
sisters had felt this way. 

"Splat. Splat." went the 
drool dripping from the 
fangs of my seventh grade 
pal who was now peering 
over my shoulder at the ar
ticle. 

"Oh will you just 
LEAVE!" I burbled as I 
sank to the floor in disbelief. 

And me. A good Repub
lican. What was I going to 
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do!? 
But after a few minutes, 

I gathered my thoughts, 
picked myself up and 
started my day. After all, if 
one tends to spend one's 
days in a catatonic trance on 
the kitchen floor while 
slapping at your shoulder 
sniping "get your hairy paw 
o.ffme!" one tends to be sent 
away to one of those places. 
And I don't know about 
you, but Chief Broom con
stantly sweeping around 
my toes and Charlie Babbitt 
constantly yapping in my 
ear about when Wheel of 
Fortune comes on would 
make me loopy as a loon. 

So as I said, I picked my
self off the floor. Yelled 
Skat! at my all too unwel
come childhood chum and 
began to busy myself with 
the task of self-information 
on this party that had sud
denly launched my father 
into the seamy underworld 
of hearty handshakers and 
baby smoochers. 

Hmmm. The U.S. Tax
payer's party. Founded by 
Mr. Howard Phillips for
merly of that great Reagan 
era political organization, 
Conservative Caucus. My 
mind began to ease. After 
all, some of fondest politi
cal memories came from 
one of his shindigs that I 
attended in the mid-eight-

ies. I read on. 
Solid anti-abortion 

stance. Heck, more than 
solid . Principled. They 
were approaching first. 
Withdrawal of support and 
membership from the 
United Nations. No dis
agreement here. They be
gan to head towards 
second. Abolishment of the 

income tax and the IRS. 
Maybe. I'll have to think 
about that one. The out
fielder reached the ball as 
they were rounding second. 
Abolishment of Welfare. 
All right! None of that "re
form" silliness for this 
party. The outfielder fum
bled the ball and the third 
base coach was waving 
them home. Stiff support 
for the right to bear arms. 
Way to go! Keep those 
pinko paws off my Kalish-

nikov! Well, okay, it's a 
Daisy pump action, but if I 
ever got around to buying a 
gun I wouldn't want any of 
those gun-control bed-wet
ters forcing me to fill out 
any three volume size form. 
The play at the plate wasn 't 
even close. 

Okay, I reasoned, this 
might not be all that bad. 

These guys really stand for 
something. Why Buchan
nan, the old Pitbull of the 
Right had even toyed with 
the idea of running under 
their banner. 

And after a week of the 
Republican Infomercial in 
which I had half expected to 
see Dionne Warwick trot 
out with a 1-900 Psychic 
Friends Network banner 
strung out behind her, I was 
suprisingly open minded 
about this years election, 

tolerant if you will. I doubt 
if this was the effect theRe
publican handlers of the 
convention were seeking. 

And then, as the day pro
gressed, I began to be 
greeted by various friends 
congratulating me. "Whoa 
go off! Vice-Pres! That is 
too much!" (For those of 
you who don't speak 
American surfer they were 
all telling me that they 
thought it was pretty neat.) 
My boss, "Want's to abol
ish the IRS? He's got my 
vote!" My neighbors, 
"Your dog tipped over my 
trash again! Please come 
clean it up." Well, okay, 
that last one wasn't all that 
great, but man, I was soar
mg. 

And as my greatest 
childhood fear beat feet to
wards the psychic nether
world, I began to see all of 
the various advantages of 
having the father that I 
have. Intelligent. Witty . 
Honest. And he had just 
given me one thing that 
very few fathers have ever 
given their sons. Namely, 
something in common with 
the Gore sisters. Now if 
only I could get past those 
pesky guys with the talking 
shirt cuffs, then maybe I 
could strike up a conversa-
tion.. . ~ 

BELIEVING A LIE 
by Marilyn Titus 

A nd, behold, there came 
a man of God out of 

Judah by the word of the 
Lord unto Bethel: and 

Jeroboam stood by the alter 
to burn incense. And he 
cried against the altar in the 
word of the Lord .... And he 
gave a sign the same day, 
saying, This is the sign 
which the Lord hath spoken; 

Behold, the altar shall be 
rent, and the ashes that are 
upon it shall be poured out. 

And it came to pass, 
when king Jeroboam heard 
the saying of the man of 
God, which had cried 
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against the altar in Bethel, 
that he put forth his hand 
from the altar, saying, Lay 
hold on him. And his hand, 
which he put forth against 
him, dried up, so that he 
could not pull it in again to 
him. The altar also was 
rent, and the ashes poured 
out from the altar, accord
ing to the sign which the 
man of God had given by 
the word of the Lord. 

And the king answered 
and said unto the man of 
God, Entreat now the face 
of the Lord thy God, and 
pray for me, that my hand 
may be restored me again. 
And the man of God be
sought the Lord, and the 
king 's hand was restored 
him again, and became as it 
was before. 

And the king said unto 
the man of God, Come 
home with me, and refresh 
thyself, and I will give thee 
a reward. And the man of 
God said unto the king, If 
thou wilt give me half thine 
house, I will not go in with 
thee, neither will I eat 
bread nor drink water in 
this place: For so was it 
charged me by the word of 
the Lord, saying, Eat no 
bread, nor drink water, nor 
turn again by the same way 
that thou earnest. So he 
went another way, and re
turned not by the way that 
he came to Bethel. 

Now there dwelt an old 
prophet in Bethel; and his 
sons came and told him all 
the works that the man of 

God had done that day ... . 
And he said unto his 

sons, Saddle me the ass. So 
they saddled him the ass: 
and he rode thereon, And 
went after the man of God, 
and found him .... 

Then he said unto him, 
Come home with me, and 
eat bread. And he said, I 
may not return with thee, 
nor go in with thee: neither 
will I eat bread nor drink 
water with thee in this 
place: For it was said to me 
by the word of the Lord, 
Thou shalt eat no bread nor 
drink water there, nor turn 
again to go by the way that 
thou earnest. 

He said unto him, I am a 
prophet also as thou art; 
and an angel spake unto me 
by the word of the Lord, 
saying, Bring him back with 
thee into thine house, that 
he may eat bread and drink 
water. But he lied unto 
him. 

So he went back with 
him, and did eat bread in 
his house, and drank water. 
And it came to pass, as they 
sat at the table, that the 
word of the Lord came unto 
the prophet that brought 
him back: And he cried 
unto the man of God that 
came from Judah, saying, 
Thus saith the Lord, Foras
much as thou hast dis
obeyed the mouth of the 
Lord, and hast not kept the 
commandment which the 
Lord thy God commanded 
thee, But earnest back, and 
hast eaten bread and drunk 
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water in the place, of the 
which the Lord did say to 
thee, Eat no bread, and 
drink no water; thy carcase 
shall not come unto the sep
ulcher of thy fathers. 

And it came to pass, af
ter he had eaten bread, and 
after he had drunk, that he 
saddled for him the ass .... 

And when he was gone, 
a lion met him by the way, 
and slew him: and his car
case was cast in the way, 
and the ass stood by it, the 
lion also stood by the car
case. (1 Kings 13:1-11,13-
24. 

What a tragedy! Here is 
a man of God who hears 
from the Lord, carries out 
the word of the Lord, re
peats the specific instruc
tions from the Lord and 
then believes a lie, acts on 
the lie and dies. 

How many of us know 
the Word of the Lord as re
corded in the Bible and al
low someone, maybe even 
our pastor, to persuade us to 
take another course? How 
many, because of this, end 
up spiritually dead as a re
sult? Once compromised, 
it seems impossible ever 
again to take the Bible seri
ously, to live it seriously. 

"No matter," say the 
false prophets of today, "no 
one is perfect." And, if we 
read on in 1 Kings 13 we 
see that the old prophet who 
lied, and tempted the other 
prophet to disobey God, has 
a strange way of recom-

pensing -- he gives orders 
that when he dies he is to be 
put into the same grave with 
the bones of the other 
prophet. But nothing can 
restore this man who was 
brought to the table and fed 
bread and water contrary to 
the Word of the Lord. 

Today we are also being 
asked to come to "the ta
ble". We are being asked to 
put our Christian convic
tions aside so that we can 
have a "place at the table". 
But, look at the strange, 
gormet food on this table! 
What is it? How do we eat 
it? Is this purple object 
food or decoration? Will it 
make us sick? Reduced to 
glancing sideways to see 
what others at "the table" 
are eating and how, the per
son who has just been com
promised has no 
independent judgment as to 
what is wholesome and 
what is not. As far as he 
knows, the man next to him 
might be eating a Rhodo
dendren leaf placed on the 
huge plate for dramatic 
contrast. 

We have no excuses. 
Read what God ' s word 
says, the examples He 
gives, and do not listen to 
compromising lies or take a 
path that is forbidden by the 
Word of the Lord. The 
"bread and water" we are 
being offered at "the table" 
is deadly. 
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