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Ye can discern the face of the sky; but can
ye not discern the signs of the times?
Matthew 16:3
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AUTONOMY
A

The problem with
autonomy is not
with its excesses.
Rather the ideal
itself is perverse,
directly
contradicting the
real world in
which we live.

s the 20th Century comes
to an end, the United
States continues its headlong
plunge into a "culture of autonomy." Liberals and conservatives alike affirm "the power
of the individual to be self-legislating in the realm of morals." They just differ as to
what that realm is.
The liberal has staked out
sexual behavior, the conservative economic activity. In both
areas, supporters of personal
autonomy assert that the civil
authorities must keep their
hands off, claiming that the
State has no right to make
moral judgments and impose
those judgments in the name of
law.
In The Perversion ofAutonomy (Free Press, 270 pages,
$25) Willard Gaylin and Bruce
Jennings affirm this ideal of
personal autonomy, seeking
only to curb its excesses. In
his review of their book, James
Nuechterlein, editor of First
Things, rightly criticizes the
authors for pussy-footing
around the questions of euthanasia and abortion, two of the

most obvious liberal excesses.
Nuechterlein, "Serious Nonsense," The Weekly Standard
38-39 (Jully 29, 1996).
But he fails to go for the
jugular. The problem with
autonomy is not with its excesses. Rather the ideal itself
is perverse, directly contradicting the real world in which
we live.
Phillip Johnson, Professor
of Law at the University of
California at Berkeley, has put
his finger on the real difficulty
with autonomy. It presupposes, he writes in Reason in
the Balance (Intervarsity:
1995), that God and His laws
are the creation of man, not the
other way around.
If law is only a product of
human society, then all is relative- there is no right or wrong;
indeed, there is no law. But if
law is an objective reality created by God, then the claim of
human moral autonomy is not
only vanity, but downright
dangerous. Nowhere is this
more evident than in the rise of
the culture of individual autonomy in law.

AUTONOMY ABSENT
In his 1828 dictionary ,
Noah Webster defined autonomy as "the power or right of
self-government, whether in a
city which elects its own magistrates and makes its own
laws, or in an individual who
lives according to his own
will." He also wrote that the
"word is rarely used." And no
wonder. For in Webster's day,
there was no autonomous city
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or individual.
No city had the power to
"make its own laws," for it
was governed by the laws
of the Creator. "Municipal
law," wrote Sir William
Blackstone, is "a rule of
conduct prescribed by the
. supreme power in a state
commanding what is rigW
and prohibiting what is
mQng." (Emphasis added)
I Blackstone, Commentaries on the Common Law of
England 44 (1795).
Blackstone explained
that the rightness or
wrongness of certain acts
are not determined by the
civil ruler, but by the laws
ofGod. /d. at 41-42. As to
such matters, the civil ruler
has no choice but to conform to the laws of God:
For that legislature in
all these cases acts only ...
in subordination to the
great lawgiver, transcribing and publishing his precepts. So that, on the
whole, the declaratory part
ofthe municipal law has no
force or operation at all,
with regard to actions that
are naturally and intrinsicallyrightorwrong. Jd. at
54.
As to those instances
where the civil rule determines the rightness or
wrongnessofanact,Blackstone continued, such decisions are valid only if they
govern "things in themselves indifferent" to God.
/d. at 55. So, according to
Blackstone, even when the
rightness or wrongness of
an act depends wholly upon
a civil rule, that rule must
conform to God's "law of
liberty." Jd. at 42-43.
As Phillip E. Johnson
has observed, Blackstone's
definitionofthepowerofa
civil ruler was hemmed in
by an objective "moral order independent from what
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human rules may from time
to time prefer, and law is
just to the extent that it
comports with that moral
order." P. Johnson, Reason
in the Balance 138-39
(1995). See I Blackstone's
Commentaries at 53.
Actually, Blackstone
took this point one step further, asserting that any rule
of civil conduct contrary to
the law of the Creator is not
law at all. Thus, he wrote,
a judicial opinion cannot
be, in itself, law; it is only

This principle therefore has
more or less extent and effeet, in proportion as the
superiority of the one and
the dependance ofthe other
is greater or less, absolute
or limited. And consequently as man depends absolutely upon his makerfor
every thing. he should in all
points conform to his
maker's w iII. (Emphasis
added) /d.
BecauseGodcreatedthe
rules governing the physical world, both animate and
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both the created WOrld and the
lawS governing that WOrld Were
objective reality.

Christians and non-Christians alike, so that law has
become an instrument of
raw power backed only by
utilitarian considerations,
morality having become
solely a "matter of personal
preference." Johnson,
Reason in the Balance 3550, 138-53.
AUTONOMY EMERGES

Blackstone's view of
law prevailed in colonial
America and in the first one
hundred year's of the nation's history. During that
entire one hundred year period, the United States Supreme
Court
used
autonomy only once in a
court opinion. Texas v.
White, 7 Wall. 700 (1869).
In this case, Chief Justice
Samuel Chase employed
the word to describe the independence and indestructibility of the states, but
only within the sphere of
power contemplated by the
federal union established
by the Constitution. Jd., 7
wall. at 724-26.
Over the next seventy
years, from 1875 through
1945, justices on the Court
increased their usage of the
word, autonomy appearing
49 times in 39 cases. Of the
49 usages, almost all referred to the status of the
states under the Constitution. See, e.g. Erie R. Co. v.
Tompkins, 304 U.S. 64,7879 (1938).
In this context, the justices typically used autonomy as a descriptive term,
not as an analytical tool or
asaexpressionofprinciple.
For example, Chief Justice
Melville Fuller wrote in
United States v. E. C.
KnightCo., 156U.S.l, 13
(1895):
It is vital that the independence of the commer-
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evidence of law. If the
opinion is contrary to "divine law," he asserted, then
it is not "bad law"; rather, it
is "not law." /d. at 69-71.
As for individuals, they
tooweresubjecttothelaws
of their Creator. "Man,"
Blackstone declared, "considered as a creature, must
necessarily be subjecttothe
lawsofhiscreator,forheis
~ a dependent being." (Emphasis added) /d.
at 39.
This was no idle point.
Blackstone elaborated
upon it with great care:
A being, independent of
any other, has no · rule to
pursue, but such as he prescribes to himself; but a
state ofdependence will inevitably oblige the inferior
to take the will of him, on
whom he depends, as the
rule of his conduct: not indeed in every particular,
but in those points wherein
his dependance consists.

inanimate, and because He
created man a physical being to dwell in that world,
Blackstone knew that man
was necessarily subject as a
physical being to all such
rules. Likewise, because
God created man in his image, Blackstone knew that
man was also suQject to the
rules governing his imagebearing nature. /d. at 3840.
Blackstone posited his
legal world upon the premise that both the created
world and the laws governing that world were objective reality. In addition, he
assumed that God had ereated this reality and all human beings in such a way
that man, by his reason and
by God's revelation, could
discover that reality. /d. at
39-43 . SeeJob38-42:1-6.
It is this "theistic realism" that Phillip Johnson
has claimed has been abandoned by most Americans,
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cia/ power and ofthe police
power, and the delimitation
between them ... should always be recognized and observed, for while the one
furnishes the strongest
bond of union, the other is
essential to the preservation of the autonomy of the
states as required by our
dual form ofgovernment ....
See also Steward Machine
Co. v. Davis, 301 U.S. 548,
585-90 (1937).
Occasionally, a justice
used the word to describe
the independence of a foreign state in relationship to
the United States or a state.
See, e.g., Hooven & Allisonv. Evatt, 324 U.S. 652,
691-93 (1945)(dissenting
opinion). In no instance,
did a justice use autonomy
to describe the relationship
between an individual and
the civil order.
Even in the late nineteenth and early twentieth
centuries, during the heyday of social darwinism,
the Court did not employ
autonomy to describe any
individual right. This is
most remarkable in light of
the ascendancy of the philosophy of Herbert
Spencer, and with it the elevation of laissez faire economic freedom over
government-enforced social policies. R. Hofstadter, Social Darwinism
in American Thought 31-50
(Braziller: 1959).
Spencer' s thesis was
that the "imperatives of biology" dictated that the
state not interfere wiili the
economic life of a nation.
After all, if the Darwinian
theory of evolution were
true, then all of life operated by the immutable law
of the survival of the fittest.
!d.
In his famous dissenting
opinion in Lochner v. New

York, 198 U.S. 45 (1905),
Justice Oliver Wendell
Holmes accused the Court
majority of reading "Herbert Spencer's Social Statics" into the Constitution.
!d., 198U.S. at75. Yet, not
once did that majority, or
any other, use the word
autonomy to justify rulings
in favor of individual economic liberty or even to describe the economic
relationship that an individ-

ated Tribes, 447 U.S. 134,
167-69, 172-73 (1980) ;
New York v. United States,
505 U.S. --, 120 L Ed 2d
120, 138-39, 169-70, 17172 (1992).
.
In 1974, however, the
justices used the word to
describe the individual' s
relationship to the civil
authorities. See Parker v.
Levy, 417 U.S. 733, 751
(197 4). Initially, they used
it to describe a conclusion

Even in the late nineteenth and
early twentieth centuries, during
the heyday ofsocial darwinism,
the Court did not employ
autonomy to describe any
individual right.

--------------------·1
ual had with the state. See,
e.g. Allgeyer v. Louisiana,
165 U.S. 578 (1897) and
Coppage v. Kansas, 236
U.S. 1, 17-18 (1915).
After social darwinism
had been thoroughly discredited in both the political marketplace and on the
Court, the justices increased exponentially their
use of autonomy in their
opm10ns .
From 1945
through June 1995 they invoked the word a whopping
249 times in 167 cases.
In most instances,
autonomy remained a descriptive term designating
the independence of certain
governing entities within a
sphere of authority delim- .
ited by the Constitution.
See, e .g., Youngstown
Sheet & Tube Co. v. Sawyer, 343 U.S.· 579, 635-38
(1952)(Jackson, J. concurring); Dayton Board of
Education v. Brinkman,
433 U.S. 406, 410 (1977);
Washington v. Confeder-

based upon independent
analyses or principles .
Zablocki v. Redhail, 434
U.S. 374, 397 (1978)(Powell, J. concurring); Parham
v. J.R. , 442 U.S. 584, 63032 (l979)(Brennan, J. dissenting);
Pruneyard
Shopping Center v. Robins,
447 U.S. 74, 93-94
(1980)(Marshall, J. concurring); Jones v. Barnes, 463
U.S. 745, 755-59 (1983);
Dow Chemical Co. v.
United States, 476 U.S.
227,229-31 (1986).
Soon two of the justices
began to claim individual or
personal autonomy to be an
independent constitutional
principle. In a series of dissenting opinions, Justices
Thurgood Marshall and
William J. Brennan espoused the idea that a
number of rights that had
initially been classified as
rights of privacy really reflected a more fundamental
right of personal autonomy.
In Kelley v. Johnson,

425 U.S. 238 (1976),forexample, Justice Marshall
claimed that the liberty interest protected by the Due
Process Clause included
"matters of personal appearance" as part of the
"values of privacy, selfidentity, autonomy, and
personal integrity that I
have always assumed the
Constitution was designed
to protect." Id., 425 U.S. at
251.
He and Justice Brennan
were never able to persuade
a majority of their colleagues to so rule. Tribe,
American Constitutional
Law 1384-89 (2d Ed 1988).
In the area of sexual relations, however, they met
with more success.
In 1983, and then again
in 1985, Justice Brennan
dissented from the High
Court's denial of review in
two cases. In Whisenhunt
v.Spradlin, 464 U.S. 965,
78 LEd 2d 345 (1983) two
Amarillo, Texas police officers were disciplined for
" nonmarital ' cohabitation."' In Rowland v. Mad
River Local School District, 470 U.S. 1009, 84 L
Ed 2d 392 (1985), a public
school employee was fired
for revealing her sexual
preference as a bisexual.
Justice Brennan claimed
that such action in both
cases intruded upon the employees' constitutional
right "of private choices involving family life and personal autonomy ." He
backed up this contention
with a lengthy inventory of
court opinions ranging
from abortion to marriage
to child rearing and education. Id., 78 L Ed 2d at
348; !d., 84 LEd 2d at 39697.
Justice Brennan's characterization of these two
claims as based upon "per-
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sonal autonomy" bore fruit
one year later when a court
majority, for the first time,
rooted the woman's right to
an abortion in the constitutional principle of"individual dignity and autonomy."
Thornburgh v. American
College of Obstetricians
and Gynecologists, 4 7 6
U.S. 747, 772 (1986).
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flourish if we are to promote the fullest development of human faculties
and ensure the greatest
breadth to personal liberty
and community life." /d. at
893.
This recharacterization
enabled Tribe to phrase the
abortion issue as one respecting "the elements of
personhood inherent in

v. Wade was "autonomy,"
not "privacy":
... [T]he issue ofindividual autonomy - of control
over one's body and reproductive destiny- is in turn a
question ofpower, pure and
simple. Roe v. Wade was
less a judgment about the
relative importance of materna/liberty and fetal life,
than it was a decision about

AUTONOMY
TRIUMPHS

The very idea of "personhood,'
Justice O'Connor wrote,
demands autonomy; otherwise
the State would define the
individual person, an obvious
contradiction in terms.

Prior to Thornburgh, the
Court had not even described the constitutional
right to an abortion as one
of individual or personal
autonomy. Thirteen years
before, when the Court first
identified the right, it preferred the term, privacy.
See Roe v. Wade, 410 U.S.
113 (1973).
who should make judgFoilowing Roe v. Wade, one's physical being":
Of all the decisions a ments ofthat sort. As in the
legal scholars- even those
favoring the liberalization person makes about his or original reproductive
of abortion laws, subjected her body, the mosi pro- rights case, Skinner v.
privacy as a constitutional found and intimate relate to Oklahoma, the Court afprinciple to rigorous and two sets of ultimate ques- firmed the value ofindividscathing criticism. E.g., tions: first, whether, when, ual autonomy over the
Ely, "the Wages of Crying and how one 's body is to virtue of collective choice
Wolf: Comment on Roe v. become a vehicle for an- and the prerogative of maWade," 82 Yale L. J. 920 other human being's crea- jority coercion. Tribe,
tion; second, when and how American Constitutional
(1973).
Supporters of Roe v -this time there is no ques- Law 1352 (2d Ed 1988).
Even before Tribe came
Wade came to the rescue, tion ofwhether-one's body
suggesting that "privacy" is to terminate its organic to this conclusion, Justice
John Paul Stevens had reaswas not the principle en- life. /d. at 921.
Implicit in Tribe's trans- sessed Roe v. Wade and cast
dorsed by the Roe Court,
nor was it a very good de- formation of the abortion it in terms of "individual
scriptive term of the abor- principle from privacy to autonomy." Thornburgh v.
tion right which, after all, personhood is the concept College, supra, 476 U.S. at
required the participation of autonomy. See /d. at 775. At stake, he wrote was
of a medical doctor and im- 887. In his 1978 edition of whether the mother could
pacted so many other lives. American Constitutional make her decision accordSee, e.g., Tribe, American Law, Tribe did not base his ing to her "value preferConstitutional Law 886-89 main defense of Roe v. ences" or according to a
Wade on that principle, al- majority's preferences. He
(1978).
In 1978, Harvard Law though he hinted that the opted in favor of the
professor, Lawrence Tribe, decision was based upon mother. Id, 476 U.S. at
preferred the term, person- the principle of "reproduc- 777-78.
It was not until1992 that
hood, and proceeded to de- tive autonomy." /d. at 932.
In his Second Edition, the Court gave any analytifine it as "those aspects of
self which must be pre- however, Tribe asserted cal foundation to that prinserved and allowed to that the centerpiece of Roe ciple. Ironically, it came

from three Republican appointees that many had predicted would vote to
overrule the Court's abortion rulings.
In Planned Parenthood
ofSoutheastern Pennsylvania v. Casey, 505 U.S. --,
120 L Ed 2d 674 (1992),
Justice Sandra Day O'Connor, joined by Justices Anthony Kennedy and David
Souter, stated the basic thesis of personal autonomy to
be "the right to define one's
own concept of existence,
of meaning, of the universe,
and the mystery of human
life." /d., 120 L Ed 2d at
698.
The very idea of "personhood," Justice O'Connor wrote, demands
autonomy; otherwise the
State would define the individual person, an obvious
contradiction in terms. As
for a woman's personhood,
Justice O'Connor continued, she must be able to decide whether to bear a child
even after conception, lest
she be denied control over
her own "destiny," which
"must be shaped to a large
extent on her own conception of her spiritual imperatives and her place in
society." !d., 120 LEd 2d
at 699.
In dissent, Justice Antonin Scalia, joined by
Chief Justice William
Rehnquist and Justices Byron White and Clarence
Thomas, jumped on this rationale as one completely
without constitutional support. /d., 120 L Ed 2d at
782-85.
Yet Justice Scalia did
not contest its legitimacy as
a philosophical proposition.
To the contrary, he conceded the majority's premise that liberty could be
equated with personal
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autonomy:
.. . [T] he issue in this
case ... is not whether the
power of a woman to abort
her unborn child is a "liberty" in the absolute .sense;
or even whether it is a liberty of great importance to
many women. Of course it
is both. !d., 120 LEd 2d at
782.
This is an astonishing
concession, coming especially from the normally
feisty Justice Scalia. But it
speaks volumes regarding
the common presuppositions that both liberals and
conservatives share. While
they may divide over the
application of the principle
of personal autonomy in the
abortion area, they have
come to unanimous agreement in its legitimacy.
In 1995, Justice David
Souter, writing on behalf of
all of his colleagues, ruled
that Massachusetts could
not require the private organizers of the St. Patrick's
Day Parade in South Boston
to include openly homosexual marchers. Hurley v.
Irish-American Gay, Lesbian, and Bisexual Group

ofBo.ston,515U.S.--, 132
L Ed 2d 487 (1995).
In support, Justice
Souter cited the weli-established First Amendment
rule that the state cannot
edit what a private person
says or does not say. See
Titus, " Freedom of the
Press: An Introduction, The
Forecast 12 (Dec. 1995).
But he did not rest his decision upon the traditional
principle of the freedom of
the press, denying to civil
authorities any licensing
power over the people.
Rather, he preferred a new
rationale based upon
"speaker autonomy":
Rather like a composer,
the [parade organizer] .selects the expressive units of
the parade from potential
participants, and though
the .score may not produce
a particularized message,
each contingent '.s expression in the (organizer's)
eyes comports with what
merits celebration on that
day.... [W]hen dissemination of a view contrary to
one '.s own is forced upon a
.speaker intimately connectedwith the communica-

tion
advanced,
the
.speaker '.s right to autonomy over the message is
compromised. !d., 132 L
Ed 2d at 504, 505.
By resting his decision
on this new rationale, Justice Souter endorsed a theory of First Amendment
rights based upon a principle of"autonomous self-determination."
See
Richards, "Free Speech and
Obscenity Law: Toward a
Moral Theory of the First
Amendment," 123 U. Pa. L.
Rev. 45, 62 (1974). As
Robert Bork has warned,
this kind of understanding
can lead to First Amendment protection for activities ranging from nude
dancing to "any thousands
of other endeavors." Bork,
"Neutral Principles and
Some First Amendment
Problems," 47 Ind. L. J. 1,
25 (1971 ). See also Titus,
"Freedom of Expression,"
The Forecast 11-14 (April
1996).
CONCLUSION

Americans are being ruled
by a "natural law" that ema- .
nates from the High Court
and legal scholars. It is, as
he claims, a "natural law"
of"an evolving body of ideals," not of "a static set of
'timeless
truths."'
Johnson, Reason in the Balance 134 (1995).
If what is right and what
is wrong is constantly
changing, then it is plausible, as Johnson has written,
that we human beings are
"morally autonomous beings who have every right to
set our own standards and
depart from the traditions of
our ancestors." Id. at 13435.
On the other hand, if
Blackstone got it right -that
there are certain unchanging and knowable objective
rules of conduct binding on
every human being in every
age and in every place, then
there is no such thing as individual autonomy. !d. at
138-39.
America is in for a rude
awakening at the dawning
of the 21st Century. tfll-

Phillip Johnson has
rightfully observed that

The Blueprint for Life
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hen we see an infant
with a happy smile,
eyes that sparkle, and fingers that move, we marvel at
the amazing complexity and
perfection of a living being.
For thousands ofyears people have wanted to know
how a baby forms in the

womb, and what brings a
newly developed body to
life. Does this life-giving
force come from the physical elements contained
within the body, or is something else required?
Scientists continue to
look for the keys to unlock
the mystery of how a living
creature is created. They

want to understand how a
single fertilized egg develops into a perfect and complete baby. People with a
variety of skills have designed and built sophisticated equipment to enable
scientists to observe every
step in the development
process. These events have
been recorded for ourtelevi-
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sion viewing. We can
watch as a sperm cell combines with an egg cell to
form a single cell, then
watch the resultant cell as it
divides repeatedly to produce more and more cells.
Although every cell in a developing embryo has the
same genetic information,
we observe that specialized
cells start to form according
to some biological time
clock, and notice that each
new cell seems to know
where it fits in the overall
scheme of things.
Scientists want to know
how cells become different
from one another, and are
trying to learn all the secrets
of human development.
They have come up with a
scenario of how nature creates life. They theorize that
the complete set of instructions to go from a fertilized
egg to a living creature
must be contained within
the cell. They have finally
reached the conclusion that
DNA - the genetic material
within each cell - contains
the blueprint to form a living body.
Scientists cannot explain how the first cell was
formed, or how the genetic
information in the cell became organized in the first
place. They consider the
process of a single cell developing into a complex
living creature to be a miracle. They say it is one of
the most mysterious processes of life, and refer to it
as the central puzzle of
modern biology. The Bible
confirms that we don't understand this process:
As thou knowest not
what is the way ofthe spirit,
nor how the bones do grow
in the womb of her that is
with child: even so thou
knowest not the works of
God who maketh all. (Eccl.
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11 :5; emphasis added.)
While secular scientists
believe that nature creates
life from information contained within the cell, the
scriptures provide an added
dimension to help us understand the development
process. Those willing to
turn to that source of
knowledge will find that
the Lord told both Isaiah

that determine hereditary
characteristics. Each cell
of a human being has on the
order of I 00,000 genes in it.
So far, only a relatively
small proportion of these
genes has been analyzed.
Each cell is enclosed by
a membrane which allows
nutrients to enter and waste
products to exit. The cell
membrane is made of pro-

While secular scientists believe
that nature creates life from
information contained within
the cell, the scriptures provide
an added dimension to help us
understand the development
process.
and Jeremiah that He
formed iliem from ilie
womb. (see Isaiah 44:1-2;
49:5; Jeremiah 1:5.) Reading further, we discover
that the Lord fashions each
of us in the womb. (see Job
31:15.)
Scientists have determined that living cells are
incredibly complex objects. Each cell contains
many ingeniously designed
components. Proteins, the
fundamental components
of all living cells, are made
up of 20 different kinds of
amino acids arranged in a
specific sequence. There
are thousands of unique
proteins which can only be
assembled with the assistance of two nucleic acids,
DNA and RNA. Chromosomes are long chains of
DNA wound up in a specific pattern. Genes are
segments of the DNA chain

tein which can only be produced by components
within the cell, but the components can only produce
the protein when they are
held together by the membrane. This poses a dilemma for scientists. They
realize that this interdependence would have prevented the first living cell
from forming gradually,
but they acknowledge that a
cell is too complex to have
formed suddenly. Since
they can't explain how the
first cell came into existence, they suggest that it
must have formed spontaneously some time in the
distant past, under unique
circumstances that are no
longer present on earth.
Scientists can observe
that cells from different
kinds of animals have different numbers of chromosomes. For example,

human beings have 46, apes
have 48, cats have 38, dogs
have 78, and shrimp have
254. The Bible confirms
there are different kinds of
flesh:
All flesh is not the same
flesh: but there is one kind
of flesh of men, another
flesh of beasts, another of
fishes, and anotherofbirds.
(I Cor. 15:39.)
Single-celled organisms
are self-replicating. They
reproduce by dividing into
two identical cells, each
having the same number of
chromosomes as the original cell. After the new cells
separate and grow back to
the size of the parent cell,
each cell divides again.
This process is called mitosis.
In higher forms of life,
most cells are formed by
cell division in a similar
manner. In order to reproduce another individual,
however, special cells are
required that are different
from any other cells in the
body. These cells are produced by a process called
meiosis. The female of
each species produces egg
cells that are much larger
than any other cell in her
body, while the male produces sperm cells that are
smaller than other cells.
These cells contain exactly
half as many chromosomes
as the parent cells, and the
genetic information in each
one is unique. When a
sperm cell penetrates the
membrane of the egg cell,
the contents of the two cells
combine. This process results in a single fertilized
egg cell that contains a full
set of chromosomes, half
from each parent.
In humans, the fertilized
egg divides w ithin 24
hours. Each new cell has a
full set of chromosomes.
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As the cells continue to divide, they become smaller
and smaller. After five
days there are about 100
cells, but the embryo is no
bigger than the original
egg. After ten days the embryo is implanted in the
uterus, or womb. This organ provides life support to
a developing body that has
a different genetic code
than the mother. Now the
embryo starts growing
larger. Specialized cells are
formed as organs start to
develop according to a precise schedule. By the third
week the embryo is only
about the size of a grain of
rice, but it contains the beginnings of most of the organs and systems. The
head and brains start to
fom1 first, followed by the
spinal cord. Blood cells
form and heart muscles develop; then the heart starts
beating and pumping the
blood. At four weeks, the
eyes start to form. By
seven weeks, internal organs are visible and the fingers move. By two months,
the developing body is recognizably human and becomes known as a fetus.
Now there are millions of
specialized cells. By about
four months, the fetus becomes aware of its environment. Finally, after about
nine months, the physical
body has developed to the
point where it is ready to
leave the mother's womb.
Before life can begin,
however, a spirit is required. The Bible tells us,
"There is a natural body,
and there is a spiritual
body." (I Cor. 15:44.) It
also says that "the body
without the spirit is dead."
(James 2:26.) We find that
both man and beast have
spirits. (SeeEccl. 3:21.) After the Lord forms an indi-

7

vidual in the womb and
places a spirit in the body,
He breathes the breath of
life into it. With the first
breath of life, an infant becomes a "living soul." (See
Genesis 2:7; 1 Cor. 15:45.)
When an infant is born,
we notice that it has physical characteristics that are
different from anyone else,

and that it has a unique personality. After birth, the individual continues to grow
and develop according to a
fairly predictable schedule.
If an injury occurs - such as
a cut or a broken bone - the
body produces just the right
cells to repair the damage.
Where does the information come from that tells the
body how to grow or how to
mend injuries? Is this information contained in
each cell? Does it comes
from the brain, or could
there be other factors involved?
The brain is a physical
organ that receives and interprets input from the
senses, and transmits information to muscles and body
organs to regulate and control bodily activities. The
mind is capable of processing thoughts, making intelligent decisions, feeling

emotions, and remember- · things that are made. (Roing things.
mans 1: 20.)
While the mind and
We can detect that life
brain work in conjunction consists of something bewith each other, they are sides physical elements by
not the same thing. The observing what happens
mind may be more a func- when an individual dies.
tion of the spirit than of the Each cell still contains the
physical brain. We learn same genetic material as it
from the Bible that knowl- did before death, but
edge, wisdom and under- breathing stops, and the
physical body becomes
lifeless. Even though the
spirit is invisible, we can
discern that it has left the
body. While our physical
body returns to the earth,
we are told that "the spirit
shall return unto God who
gave it." (Eccl. 12:7.)
We can draw an analogy
between living beings and
spacecraft that people have
made. Various kinds of
spacecraft have been designed and built, each for a
specific purpose. Many
components within each
craft have been designed to
perform specific functions.
standing come through the All components must work
spirit:
together to achieve the deBut there is a spirit in sired results. If the spaceman: and the inspiration of craft was sent into space
the Almighty giveth them without any guidance or
understanding. (Job 32:8.) monitoring, it would drift
And I have filled him aimlessly, and never acwith the spirit of God, in complish its purpose. For
wisdom, and in under- the spacecraft to achieve
standing, and in knowl- the desired objective, engiedge. (Exodus 31:3.)
neers designed sophistiFor what man knoweth cated equipment to
the things ofa man, save the communicate with the craft
spirit of man which is in and provide it with the nechim? (!Cor. 2:11.)
essary guidance as it travels
Many people refuse to on its journey.
acknowledge the existence
The same thing applies
of a spirit because it is not to all living creatures.
visible to the human eye, There are many forms of
and can't be detected with life, each designed for a difscientific instruments. The ferent purpose. All forms
Bible gives us a way of be- of life are dependent on
coming aware of things we other forms of life -none of
cannot see:
them could exist indeFor the invisible things pendently. Each species
of him from the creation of has many organs with comthe world are clearly seen, plex designs to perform
being understood by the specific functions. They
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must all work together or
the creature could not survive. All creatures have
been created with senses to
make them aware of their
surroundings, as well as instincts and intelligence to
help them survive. In addition, humans have the ability to think and make
intelligent decisions. Even
though we cannot see the
designer, the complex design we see in everything
around us provides evidence that a designer exists.

We have not been left on
our own to drift aimlessly.
Our maker gives us inspiration and guidance, and has
given us a way for us to
communicate with him. He
has also provided information to help us understand
the purpose of our existence. The more we understand the purpose of life,
the better off we will be
when our spirit returns to
that Being who gave us life.
Many people have
reached the conclusion that

the genetic information mation within the cell, it
contained within the cell is comes from the Supreme
the totality of what is neces- Creator who formed each of
sary to create life. They re- us from the womb, placed a
fuse to consider that divine · spirit in our body, and
guidance is involved in the breathed the breath of life
formation of a developing into us. Those who recogbody. Because they have nize the hand of God in crerejected knowledge that is ating each individual will
available in the scriptures, gain a greater respect for
they will be "ever learning, the sanctity oflife. As they
and never able to come to continue to learn, their
the knowledge of the truth." minds will be enlightened
(2 Tim. 3:7.)
and they will come to the
The blueprint for life knowledge of the truth.
does not come from infor-

.Religion & Politics
I

This article is a
reprint ofthe text
ofa speech
delivered by the
Editor in 1984.

n recent years, many
journalists, scholars,
politicians, and even religious leaders have called for
a separation of religion
from politics in America.
Relying on the familiar slogan, separation of church
and state," these advocates
have contended that no
preacher or other religious
leaders, or any man or
woman of faith, has any
right to take his views or his
values into the political and
legal marketplace unless he
strips those values and
those views of all religious
significance. While this
claim has been applied to all
issues of public policy, it
has recently been most vigorously expressed on the issue of abortion.
For many years, those
who personally favor a
woman's right to abort her
baby have argued that the
civil authorities may not enact or enforce any law that
interferes with a woman's
right to choose or not to

choose to have that baby be- example, late in September
cause such a law inevitably 1984, after Mrs. Ferraro apembodies a religious deter- peared 1n Scranton, Pennmination of when human sylvania, the Bishop of
life begins or a religious en- Scranton, James C. Timlin,
dorsement of the value of held a press conference at
human life. More recently, · which lie made these unthose who "personally" op- compromising statements:
"Let me say loud and
pose abortion have been the
more visible proponents of clear that abortion is a civil
this view. In the 1984 rights issue. Can you imagpresidential race, New ine anyone today saying he
York governor, Mario or she is personally opCuomo and Democratic posed to slavery but he or
Vice Presidential candi- she would not vote against
date, Geraldine Ferraro, the right of people down the
have identified themselves street to own slaves?"
"(The Church expects
as ones who, on account of
their Catholic faith, person- Ferraro) to say she is perally oppose abortion, but sonally against abortion
who believe that they have and will do all that she can,
no right by law to "impose within the law, to stop the
their personal moral views" slaughter of innocent human beings."
on the nation.
Is the Bishop right or are
Prompted by the prominence given by the press to Cuomo and Ferraro? Does
the "pro-choice" position of the bishop or other leader of
such notable adherents to the church have a right to
the faith, the leaders of the instruct those who profess
Catholic church have begun to adhere to the faith how to
to speak even more forcibly behave politically? If so, is
on the abortion issue. For
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the bishop's instruction politically correct?
Even before Jesus began
his earthly ministry, John
the Baptist did not hesitate
to teach those who had
cqme to him to be baptized
to conduct themselves
properly in the affairs of
state. He told the tax-gatherers "to collect no more
than what you have been
ordered to" and the soldiers
"not to take money from
anyone by force, or accuse
anyone falsely" but to "be
content with your wages."
Luke 3:13-14. Indeed, John
did not hesitate to teach
those civil rulers who did
not come to repentance. He
"reproved" Herod both because his family life was
immoral and because his
public life was wicked.
Luke 3:19.
Jesus, Himself, taught
on the affairs of state. In
response to the question
concerning His followers'
obligation to pay taxes, He
· issued his famous statement to render to Caesar
that which belongs to Caesar and to God that which
belongs to God. Luke
20:25. Jesus also taught
Pilate that the authority of
Caesar was limited because
it came from God. John
19:11. To his shame, Pilate
failed to act consistently
with Christ's teaching and
gave Jesus, even though he
knew that Jesus was innocent, over to be crucified in
response to the Jews' claim
that Caesar had absolute
power. John 19:12-16.
The early church leaders
followed the example of
John the Baptist and Jesus.
Peter and John instructed
the Jewish ruling council
which was, in fact, the "religious department of the
Roman Empire " (John
11 :37-48) that it had no

authority to prohibit their
teaching in the name of Jesus. Acts 5:27-29. Moreover, the apostle James no
doubt lost his life at the
hands of Herod because the
Church threatened the political stability of the realm.
Acts 12:1-3.
These Biblical accounts
affirm that the Church is to
play a very significant role
in the political life of na-

creator, and the manner of
discharging it, can be directed only by reason and
conviction, not by force or
violence. This right is, in
its nature, an unalienable
right. It is unalienable, because the opinions of men,
depending only on the evidence contemplated in their
own minds, cannot follow
the dictates of other men; it
is unalienable, also, because what is here a right
towards men; is a duty towards the creator. It is the
duty of every man to render
the creator such homage,
and such only, as he believes to be acceptable to
him; this duty is precedent,
both in order of time and
degree of obligation, to the
claims of civil society .... "
In other words, Madison
and his colleagues endorsed the principle that Jesus taught in Luke 20:25.
The right to teach was
never given by God to the
state. SeeRom. 13:3-4. Indeed, Jesus claimed authority over truth for Himself,
alone, in his confrontation
with Pilate:
"You say correctly that I
am a King. For this I have
been born, and for this I
have
come into the world,
signed to preserve it. Religion, in the vocabulary of to bear witness to the truth."
our constitutional drafters, John 18:37.
As King of all truth (Col.
did not denote a particular
2:3)
Christ has authority to
subject matter of study in
delegate
the teaching funccollege nor a distinctive
perspective by which to tion to whomever He may
view the world. Rather, as choose. He has chosen not
James Madison explained it to give it to the state, but to
in his famous 1784 Memo- leave it to the family (Eph.
rial and Remonstrance on 6:4) and to the church
the Religious Rights of (Matt. 28:18-20).
To Caesar, however, He
man, religion meant that
granted
authority to punish
man owed certain duties to
his Creator exclusive of those who "practice evil."
Rom. 13 :4. Fromthetimeof
those owed to Caesar:
Noah, leaders of nation"Weholditfora~
mm1al and undeniable states have been empowtruth,' that religion, or the ered, indeed commanded,
duty which we owe to our by God to prohibit and to
all governing authority
(Rom. 13: 1), and He has not
established any authority
that contradicts His Commission to the church. Romans 13:2-4.
But America's constitutional guarantee of religious freedom, properly
understood, does not prohibit the church from taking
an active part in politics.
To the contrary, it is de-

Mario Cuomo
tions. Indeed ' the Great
Commission commands
Christians to "make discipies of all the nations ...
teaching them (the nations)
to observe all that "Jesus
commanded." Matt. 28:1920. Thus, the Catholic
bishops and other church
leaders who are speaking
out today on the crucial political issues are within the
authority given to them by
Christ. That authority has
not been, and could not be,
nullified by any constitutional or other legal rule issued in the name of
" separation of church and
state." God has established
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pWlish the taking of innocent life. Gen. 9:6. That
mandate has never
changed. Hence, it is not
only proper, but obligatory,
for the state to prohibit
abortion. Those who adhere to the belief that life
begins at conception must,
therefore, exercise their
authority and their respon-
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sibility to protect that life
by the civil law.
In conclusion, the
Catholic bishops are right,
Mr. Cuomo and Mrs. Ferraro are wrong. The
Church has a Biblical duty
and, therefore, constitutional right, to instruct not
only its followers but all
people in the affairs of

state. The State, in tum, has
a Biblical duty and, therefore, constitutional authority, to prohibit the taking of
innocent life. Politics in
America and in all nations
is to be governed by true
religious faith. Man cannot
divide the world into two
parts, one religious and the
other political. As Chris-

tians, we must wage war
against such "speculations
. . . raised up against the
knowledge of God" and
take "every thought captive
to the obedience of Christ."
II Corin. 10:3-5.
~

TWA800
T

he media coverage of
the crash of TWA
flight 800 has been relentless. The major television
networks have explored
every detail. The search for
shrapnel. The bodies. The
unfolding story of sabotage. The personal and
family tragedies.
The story of the 16
French Club students and
their five chaperones from
Montoursville, Pennsylvania has been especially
compelling and poignant.
Such accounts always
evoke the question why.
Increasingly, in the aftermath of tragedy, the media tum to the psychiatrists
and the psychologists. And
- in the case of TWA 800 the surviving family members tum to the President of
the United States for solace
and direction.
President Clinton's trip
to New York and his 3-hour
visit with the families of
TWA 800' s victims led one
commentator to observe
that now the president had
become the nation's chief
pastor and priest.

It is a role that Bill Clinton savors, diverting attention from Whitewatergate,
Filegate, Travelgate, and
all the other scandals that
threaten to bring down his
administration.
It is a role that should
cause all Americans to
shudder. Not because the
President is Bill Clinton.
But because no president
should assume the role of
comforter and counselor in
the wake of death. That is
a job that exclusively belongs to the church.
To usurp the role of the
church is very dangerous
business for any civil ruler,
no matter how powerful he
may be. King Saul took Samuel's place and lost his
kingdom. I Samuel 13 .
Nebuchadnezzar ignored
the prophet Daniel and was
sent out to pasture. Daniel
4.

But there is an even
greater danger to the people. When President Clinton speaks of the plight of
the families and the lives
that have been "prematurely" snuffed out, he fo-

cuses on the here and now with precious little stated
about eternal things. What
the people need is a truly
godly perspective on human tragedy. And that can
come only from the Lord
Jesus Christ.
In Luke Chapter 13:1-5
He spoke the lesson that
God would have us learn
from incidents like the
crashofTWA800, whether
caused by a human agent or
not.
First, He taught us the
question we should ask:
Did these who died this
tragic death suffer in this
way because they, unlike us
who remain, deserved it?
Then, he taught the answer to the question:
No, "but, except ye repent, ye shall all likewise
perish."
The point is that all
death - even death after a
"fulfilled" life and in one's
old age is tragic. God created everyone to live for
eternity, yet because of sin
we all die.
What a tragedy like
TWA 800 should bring to
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us all is that our lives, no
matter how we die or how
long we live, are cut off prematurely by death.
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But the Good News is
that Jesus died for our sins
and that through Him we
have life now and everlast-

ing. All we need do is repent.
That is the message of
the Church. And that is the

message missing in all the
coverage of TWA 800.

DEFAMATION: CORRUPTING THE FIRST
AMENDMENT
(Part II -Part I appeared
in the July 1996 issue of the
Forecast.)

A

While the rules
aovemina
o·
o
seditiOUS libel
we''¥e Sl.ml·lar to
those of
.
.
ordinary hbel
and slander the
'
two areas oflaw
rested Upon
quite di.fforent
rationales.

t common law defamation was both a private
and a public wrong. In his
Commentaries, Blackstone
identified the private injury
as "a man 's reputation or
good name." III Blackstone, Commentaries on the
Laws of England 123-26
(1768). As for the public
injury, Blackstone stated
thatitwas"thebreachofthe
~ublic peace" that was
likely to occur because the
defamed person would seek
"revenge" against his adversary. IV Blackstone's Commentaries 150 (1769).
When the defamatory
statement was spoken of "a
magistrate, or other public
person," Sir Edward Coke
reported in the Case de Libel/is Famosis, "it is a
greater offense; for it concerns not only the breach of
the peace, but also the scandal of government." 5
Coke's Rep. 125 (1605).
Thus, an action for libel
or slander brought by a public official was designed to
vindicate not only the wrong
done to his person, but the

wrong done to the government. The latter wrong was
considered to be a separate
and independent offense
and came to be known as
seditious libel. Burdick,
The Law of the American
Constitution 347 (1922).

SEDITIOUS LIBEL:
ENGLAND
While the rules governing seditious libel were
similar to those of ordinary
libel and slander, the two areas of law rested upon quite
different rationales. The
law of ordinary libel and
slander protected the uncontested right of a man "by
reason and natural justice"
to enjoy "the security of his
reputation or good name .. .
since without these it is impossible to have the perfect
enjoyment of any other advantage or right." I Blackstone's Commentaries 130
(1765).
On the other hand, seditious libel protected the nation 's safety by ensuring
that the people had a good
opinion of the existing government and its officials.
Siebert, Freedom of the
Press in England, 1476-

1776271 (1952). This
claim, in tum, was a product
of the political philosophy
that the civil sovereignty of
a nation was embodied in
the current government.
Under this view of civil
sovereignty, the government was not the "agent of
the people," but was "set
above the people" as lord or
benefactor. The early English kings held to this view,
as did the monarchs of the
Tudor and early Stuart dynasties from 1485 through
1688. Burdick, The Law of
the American Constitution
347.
Because seditious libel
was an offense against the
government, it was a crime,
not a private wrong. In its
early history, the prevailing
political philosophy placed
the sovereignty of the nation
in the person of the king.
Hence, the King's Council,
"infamously known as the
Star Chamber," developed
the crime in all its rigor, as
evidenced in the Trial of
William Prynn. Prynn had
published a book critical of
acting and actors, "which
was viewed as an attack on
the queen, who had recently
appeared in a play." The at-

at
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tack was construed by the
Star Chamber as seditious
libel of the government.
Prynn was convicted and
fined 10,000 pounds, sentenced to life in prison and
had his nose slit and his ears
cut off. II O'Brien, Constitutional Law and Politics
337 (1991).
Even after the Star
Chamber was abolished in
1641 , and even after the
English Parliament came to
embody civil sovereignty
in England, crime of seditious libel continued to be
enforced:
The whole crime consisted ofthe saying or writing andpublishing ofwords
critical of the sovereign,
constitution, laws or men in
public office, because this
tended to bring the government into disrepute and
weaken its authority. The
truth of the words was no
defense. It was not a defense to show that there was
no intention to stir up disorder, or to induce a breach
of law, or that the words in
question had no such tendency. Nor was it a defense
to show that the words were
spoken or written for the
purpose of bringing about
orderly reforms in government, or to point out to the
government the danger of
popular odium which was
occurring. Burdick, The
Law of the American Constitution supra, at 348.
In a seditious libel
prosecution, the jury played
a very limited role:
... [I]t was not their
function to look to the truth
of the statements, or to the
purpose with which they
were made - their only
function was to determine
whether the statements alleged had been made,
whether, in case of a writing, the defendant when he

published it knew ofits contents, and whether the innuendoes set forth in the
indictment were correct.
!d.
By the eighteenth century, however, juries began
to rebel and return not
guilty verdicts in favor of
the government's critics.
!d. at 351-54. In 1792, this
popular rebellion culminated in the passage of
Fox's Libel Act. That act

against seditious libel was
enforced on American soil.
By the eighteenth century,
however, there was popular
resistance to such prosecutions. Id at 358. During
the colonial period, the
most notable case was the
prosecution of John Peter
Zenger for having printed
articles in his newspaper
critical of the colonial government of New York .
Zenger was acquitted of the

As the colonies moved
inexorably to independence,
there came with it a profound
change in the understanding of
civil sovereignty that ultifiUltely
undermined the very foundation
ofthe law ofseditious libel.
authorized a jury to render
a general verdict in a seditious libel prosecution,
thereby permitting the jury
to consider the issues of
truth and motive in ascertaining the guilt of the defendant. !d. at 354.
Fox's Libel Act did not,
on its face, change the substantive law of seditious libel, but "it was interpreted
as giving the jury the right
to pass upon the intent of
the defendant in actions for
seditious libel, and the tendency of his words, and to
exonerate the defendant for
criticism of public institutions, laws and men, unless
such criticisms were made
with illegal intention." Id

SEDITIOUS LIBEL:
AMERICA
Prior to American independence, the English law

charge by a jury that disregarded the judge's instructions. Sources of Our
Liberties 306-07 (Perry, ed.
1972).
As the colonies moved
inexorably to independence, there came with
it a profound change in the
understanding of civil sovereignty that ultimately undermined
the
very
foundation of the law of seditious libel.
Virginia led the way
with its June 12, 1776 Constitution, Section 2 of
which read:
That all power is vested
in, and consequently derived, from the people; that
magistrates are their trustees and se1Vants, and at all
times amenable to them.
Quoted in Sources, supra,
at 311.
Having proclaimed that
civil sovereignty resides in

the people, the Virginia
Constitution further provided:
That government is ...
instituted for the common
benefit, protection, and security ofthe people, nation,
or community .. . and that,
when any government shall
be found to be inadequate
or contrary to ... [this purpose], a majority of the
community hath an indubitable, inalienable, and indefeasible right to reform,
alter, or abolish it, in such
manner as shall be judged
most conducive to the public weal. Id
The Continental Congress followed suit with the
Declaration of Independence, affirming the
right of the people "to alter
or to abolish" a government
that has become destructive
of its fundamental purpose
and "to institute anew government, laying its foundations on such principles,
and organizing its powers
in such form, as to them [the
people] shall seem most
likely to effect their safety
and happiness." Quoted in
Sources, supra, at 319.
From the date of Independence until the adoption
of the United States Constitution, the remaining
twelve of the original states
adopted state constitutions
affirming the civil sovereignty of the people. See,
e.g., the Constitutions of
Pennsylvania, Delaware,
Maryland, North Carolina,
Massachusetts, and New
Hampshire quoted in
Sources, supra, at 329, 338,
346, 355, 375, and 382.
At the same time, none
of the original thirteen
states included in their constitutions any specific prohibition against seditious
libel prosecutions against
ordinary people. Titus, The
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Freedom of Speech: An Introduction," The Forecast
10-11 (Sept. 1995). It was
not until the adoption of the
Bill of Rights of the United
States Constitution that
protection against criminal
prosecutions for seditious
libel was extended to the
people. And that protection did not come without a
fight.
Seven years after ratification of the first Ten
Amendments, the United
States Congress enacted the
Sedition Act of 1798. Included in that Act was a
criminal
prohibition
against seditious libel. Included also were all the jury
safeguards of Fox's Libel
Act. The battle in Congress
over the constitutionality of
this legislation was fierce.
II O'Brien, Constitutional
Law and Politics, supra, at
342-43.
Federal courts upheld
the Act as constitutional.
Under the leadership of
Thomas Jefferson and
James Madison, however,
the Virginia and Kentucky
legislatures, in the famous
1798 Virginia and Kentucky Resolutions, condemned the act as
unconstitutional. In 1801,
the Sedition Act expired by
its own terms. President
Jefferson pardoned all
those who had been convicted under the Act, again
condemning the act as an
unconstitutional usurpation
of power by the federal
government. !d.
This history led Justice
William J. Brennan to conclude, in 1964, that laws
against seditious libel had
been forbidden by the First
Amendment. More significantly, he accepted James
Madison's statement of the
principle that undergirded
the repudiation of a law

when the purpose of that
law was to protect the nation's sovereignty by protecting the existing
government's reputation.
New YorkTimesv. Sullivan,
376 U .S. 254 , 273-76
(1964).

cause "[t]he people, not the
government, possess the
absolute sovereignty." /d.,
376 U.S. at 274 . This,
Madison asserted, differentiated the American form of
government from that of the
British Commonwealth
where "the Crown was sov-

of Government. !d., 376
U.S. at 275.
Having so concluded,
one would have expected
Justice Brennan to analyze
the case before him in light
of this founding principle.
But he did not. He exchanged the original principle for a more pragmatic
one guaranteeing First
Amendment protection unless it can be proved that the
speaker or writer knew
what he said or wrote was
false or recklessly disregarded its truth or falsity.
Id., 376 U.S. at 279. See
Titus, "Defamation: Corrupting the First Amendment," The Forecast (July
1996).
Justice Brennan's pragmatic rule, if followed in all
cases of criticism of a public official, actually provided less protection to
criticism of the government
than would a rule based
upon the original textual
principle. As the dissenting Justice Arthur Goldberg pointed out, "the
Constitution afford[s] to
the citizen and the press an
absolute, unconditional
privilege to criticize official conduct despite the
harm which may flow from
the excesses and the
abuse." !d., 376 U.S. at
298.
In support of this principle and its application in the
case before him, Justice
Goldberg reasoned:
ereign and the people were
In a democratic society
subjects." !d.
where men are free by balFrom this Report and lots to remove those in
earlier statements made by power, any statement critiMadison on the floor of the cal of governmental action
United States House of is necessarily "of and conRepresentatives, Justice cerning" the governors and
Brennan concluded:
any statement critical ofthe
The right offree public governors ' official conduct
discussion of the steward- is necessarily "of and conship ofpublic officials was cerning" the government.
thus ... a fundamental prin- If the rule that libel on govciple of the American form

James Madison
SEDITIOUS LIBEL:
TODAY
In New York Times, Justice Brennan quoted Madison's Report supporting the
Virginia and Kentucky
Resolutions. Written in
1800, Madison explained
that there could be no law
against seditious libel be-
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ernment has no place in our
Constitution is to have real
meaning, then libel on the
official conduct of the governors likewise can have no
place in our Constitution.
!d., 376 U.S. at 299.
But Justice Goldberg
did not end there. He further stated that the First
Amendment principle denouncing laws designed to
protect the government's
reputation did not touch
upon laws designed to protect individual reputation:
This is not to say that the
Constitution protects defamatory statements directed against the private
conduct of a public official
or of a private citizen.
Freedom ofthe press and of
speechinsuresthatgovernment will respond to the
will ofthe people.... Purely
private defamation has little to do with the political
ends ofa self-governing society. The imposition of liability for private
defamation does not
abridge the freedom ofpublic speech or any otherfreedom protected by the First
Amendment. !d., 376 U.S.
at 301.
Justice Goldberg's admonition went unheeded by
the Court, as it extended the
"actual malice" rule of the
New York Times case to defamatory statements having
nothing to do with the reputation of the government.
In so doing, the Court has
corrupted the First Amendment by undermining the
civil sovereignty of the
people, the very principle
that undergirds the four
freedoms of speech, press,
assembly, and petition.
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Stewart delimited the holding of that case:
The Constitution does
not tolerate actions for libel
on government. State defamation laws, therefore,
whether civil or criminal,
cannot constitutionally be
converted into laws against
seditious libel. Our deci-

This right in "the protection of personality," Justice
Stewart reasoned, was" like
the protection of life itself'
and should not be sacrificed
upon a constitutional altar
of "misleading euphemisms," such as. "'uninhibited, robust, and
wideopen' debate or 'vehe-

Having rejected the "free
marketplace ofideas" rationale
ofNew York Times, Justice
Stewart concluded that its "rule
... should not be applied except
where a State's law of
defamation has been
unconstitutionally converted
into a law ofseditious libeL "

sian
in ... New York
Times ... turned upon that
fundamental proposition.
Rosenblatt v. Baer, 3 83
U.S. 75,91-92 (1966).
In sharp contrast with
seditious libel, the purpose
of which is to protect the
government's reputation,
Justice Stewart noted that
ordinary libel protected "a
man[' s] ... reputation from
unjustified invasion and
wrongful hurt .... " He further found this right to be
fundamental:
The right ofa man to the
protection of his own reputation ... reflects no more
than our basic concept of
the essential dignity and
worth ofevery human being
- a concept at the root of
· LIBEL: REVISED
any decent system of orJust two years after New dered liberty. !d., 383 U.S.
York Times, Justice Potter at 92.

ment, caustic, and sometimes unpleasantly sharp'
criticism." Id.
Having rejected the
"free marketplace of ideas"
rationale of New York
Times, Justice Stewart concluded that its "rule ...
should not be applied except where a State's law of
defamation has been unconstitutionally converted
into a law of seditious libel." /d., 383 U.S. at 92-93.
Finally, he warned the
Court that should it extend
First Amendment protection beyond seditious libel,
it would undermine a law
that not only protects individual reputation, but the
social order:
For the rights and values of private personality
far transcend mere personal interests. Surely if

the 1950's taught us anything, they taught us that
the poisonous atmosphere
ofthe easy lie can infect and
degrade a whole society.
!d., 383 U.S. at 93-94.
But the Court did not
heed Justice Stewart's
warning. It did not limit the
New York Times rule to seditious libel, extending it to
attacks on the personal
reputations of public officials and public figures.
Gertz v. Welch, 418 U.S.
323, 334-37, 342-45
(1974). It also extended a
modified New York Times
rule to private individuals
when defamatory statements are made of them in
connection with a matter of
public interest. !d., 418
U.S. at 347-50.
In support of this constitutional revision of the
common law of ordinary libel and slander, the Court
explicitly embraced the
marketplace of ideas rationale of New York Times:
We begin with the common ground. Under the
First Amendment there is
no such thing as a false
idea. However pernicious
an opinion may seem, we
depend on its correction
not on the conscience of
judges andjuries but on the
competition of other ideas.
!d., 418 U.S. at 339-40.
Under this view of the
First Amendment the common law rules that had govemed ordinary libel and
slander had to give way.
And as Justice White has
pointed out so well, those
rules were modified at the
expense of ordinary people
who have little access to the
20th century marketplace,
thereby conferring upon the
mass media and other powerful communicators power
to defame ordinary people
without restraint. Id., 418
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U.S. at 399-400.
This not only has had a
negative impact on individual reputation, but upon the
marketplace itself. For, as
Justice White observed, the
lack of a meaningful legal
remedy for defamatory remarks may very well discourage "private citizens ...
from speaking out and concerning themselves with
social problems." This, he
concluded, "would tum the
First Amendment on its
head." ld., 418 U.S. at 400.

CONCLUSION
Indeed, the Court has
turned the First Amendment on its head. The freedoms of speech, press,
assembly, and petition were

designed to protect the people so that they might have
an effective voice in the
public affairs of the nation.
By extending the First
Amel.ldment to undermine
the traditional common law
protection of the reputation
of the people, the Court has
robbed the people of one of
their most effective tools to
combat statements that
hold them up to contempt
and ridicule.
In 1952, Justice Felix
Frankfurter observed the
"free, ordered life in a metropolitan, polyglot community" requires the continued
protection of the people's
reputation from those who
wilfully defame. Beauharnais v. Illinois, 343 U.S.
250,259 (1952). Sadly, the

Court has not followed Justice Frankfurter's counsel.
As a result, the worst
elements of society are emboldened to attack their
enemies with impunity as
Hustler · Magazine did in
1983 when it portrayed
Jerry Falwell as having had
"sex for the first time" with
his mother in an outhouse.
To avoid liability, the attack contained the disclaimer, "ad parody -not
to be taken seriously."
A unanimous High
Court, including Justice
White(!), dignified this unprovoked attack by cloaking it in First Amendment
protection, claiming that
the "free flow of ideas and
opinions on matters of public interest and concern"

dictated a verdict in favor of
Hustler magazine. Hustler
Magazine v. Falwell, 485
U.S. 46 (1988).
At no point in its opinion
did the Court demonstrate
how the Hustler parody
contributed positively to
the public debate. Nor
could it. For the marketplace of ideas, so highly
touted by it, and over which
it now reigns, has corrupted
the First Amendment's
original design to protect
the people from tyranny,
unleashing a new lawlessness that undermines civil
discourse and that discourages effective criticism of
the civil governing authori~
ties.

THE LAODICEANS OF THE
LAND
By Marilyn Titus

art wretched, and miserable, and poor, and blind,
nd unto the angel of and naked: I counsel thee to
the church of the buy of me gold tried in the
Laodiceans write; These fire , that thou mayest be
things saith the Amen, the rich; and white raiment,
faithful and true witness, the that thou mayest be clothed,
beginning ofthe creation of and that the shame of thy
God; I know thy works, that nakedness do not appear;
thou art neither cold nor and anoint thine eyes with
hot: I would thou wert cold eyesalve, that thou mayest
or hot. So then because see.
As many as I love, I rethou art lukewarm, and neither cold nor hot, I will spew buke and chasten: be zealthee out of my mouth. Be- ous therefore, and repent.
(Revelation 3: 14-19)
cause thou sayest, I am rich,
and increased with goods,
It was in the upper 80's
and have need of nothing;
and knowest not that thou with high humidity even

A

though still morning. My
arms were already sticky
and I was growing weary
going from door to door.
Asking people to sign a petition to add a third political
party to our state ballot in
November was hard work.
Many, though home on
Saturday
morning,
wouldn't even come to the
door. Many who did
seemed irritated that I was
"bothering" them on a Saturday morning to sign a petition. But, I had been to the
post office and had been
told I could not stand out
front there, I had been to
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Lowe's and to HQ and had
been told I could not stand
in their parking lots. I had
checked a ball park and no
one was there. I had also
asked at the grocery store
where I buy nearly all of my
groceries and they, too, had
told me I could not ask people to sign the petitions
while in their parking area.
So what was a patriotic,
law abiding citizen to do
but to go door-to-door to
ask the people to please
sign the petition.
Occasionally, I was
greated with a friendly welcome and many of these
people did sign. I was
thankful for them.
Then I came upon a nice
looking grandpa and
grandma type working in
their front yard. Their
house was very attractive,
on a cul-de-sac in a pretty
neighborhood. Their lawn
was perfectly manicured as
they labored together on
some finishing touches.
They were both in excellent
physical condition and as
well manicured as their
lawns. "Picture purfect"
for any ad or feature is what
I saw.
I asked them if they were
registered voters and if they
would sign my petition to
get a third party on the state
ballot - - telling them
that this party is already on
the ballot in about 30 states.
Their response was immediate and in unison, "Absolutely not." Then they went
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to great detail to tell me that
they were against abortions
-- that the women who do
such things ought to be sent
to prison-- but that they
didn't think that should be
a political issue! They lamented that the Republican
party had made it an issue
and wanted people to stop
talking about it (although
they continued to qualify

the comforts and wealth
that they had. They knew
abortion was murder but
didn't want anyone to actually talk about it. It made
them uncomfortable. With
their excellent physical and
mental conditions they
could be working part time
jobs and still keep up their
home and yard. Or, they
could be involved as volun-

Further, this attractive
couple exhorted me to
get into the fold of the
Republican Party and
to tell the people named
on the petition to do the
same.
their remarks that they believed abortion was murder).
Further, this attractive
couple exhorted me to get
into the fold of the Republican Party and to tell the
people named on the petition to do the same. They
reasoned that
everyone
would just stay in the party
everything would be okay.
On the other hand, they berated Pat Buchanan!
The major issue (I decided) for them was to keep

u

teers in their community to
eliminate or reduce abortions. Perhaps it is their
very lack of dedication to
do something to eliminate
abortions that makes them
uneasy when their political
party makes it a public issue. In any event, their reasoning that their party
would be better if more
people would just stay in it
or join it is illogical.
Laodicea was famous
for its wealth, its bankers,
its medical school, its eye

salve, and its textile industry. But, Christ said that
spiritually the people of the
church were poor, blind,
and naked. *
True wealth is not found
in Social Security checks
and investment income or
lovely houses any more
than it is found in the above
assets of Laodicea. True
wealth is found only in
God's grace. This church
had no spiritual value
(gold), virtue (white raiment), or vision (eyesalve).
Christ
urged
the
Laodiceans to repent of
their lack of genuine faith
and lack of spiritual understanding. * Likewise, people in this land need to
" .. .buy of me gold tried in
the fire, that thou may est be
rich; and white raiment,
that thou may est be clothed,
and that the shame of thy
nakedness do not appear;
and anoint thine eyes with
eyesalve, that thou mayest
see." The real answer is not
that we remain in a particular political party but that
we seek God's counsel and
walk in His ways and do
His will.
Genuine faith and spiritual understanding moves
our hearts to do God's will
rather than to take pride in
our assets or to hold onto
something of no eternal
value.
*Some text taken from
footnotes in The Liberty
Annotated Study Bible
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