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Ye can discern the face of the sky; but can 

ye not discern the signs of the times? 
Matthew 16:3 
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Forajuryof 
Arkansans to 

return a verdict 
against their own 
governor, casting 
a cloud over their 
favorite son in the 
White House, was 
indeed a ((brave 
decision. "But it 
was more than 

that. 

THE JURY 
Jurors, wrote Judge Jerome 

Frank in 1930, "are notori
ously gullible and impression
able." Frank, Law and the 
Modern Mind 179 (New 
York: 1936). Because they are 
so susceptible to personal bias 
and prejudice, Judge Frank 
concluded that "the jury ... are 
hopelessly incompetent as 
fact-finders." !d. at 180. 

After Johnny Cochran mes
merized the 0. J. Simpson 
jury, even the most ardent de
fenders of the jury system were 
hard pressed to disagree with 
Judge Frank - Jurors .an;. ig
norant, unable to pay attention 
to the evidence, especially 
when it is scientific and the 
least bit complex, making "the 
orderly administration of jus
tice impossible." !d. at 181. 

With the performance of 
the Simpson jury fresh in their 
minds, most Americans did not 
know what to expect of the Ar
kansas jury assembled to pass 
judgment on the Whitewater 
shenanigans of President Clin
ton's former business partners, 
Jim and Susan McDougal, and 
his political protege, Governor 

Jim Guy Tucker. The really 
damning evidence was in the 
painstakingly detailed presen
tation of complex financial 
transactions; the exculpatory, 
in a dramatic video tape of a 
sitting President testifYing on 
behalf of his friends. 

After careful deliberation, 
the jury returned a guilty ver
dict against all three defen
dants. Later that day, 
Governor Tucker announced 
his resignation. His successor, 
Lieutenant Governor Mike 
Huckabee, stated that the jury 
verdict "went well beyond sur
prise": 

It was a shock. . .It was an 
earthquake. The jury had to 
know, at least have an idea of 
the repercussions. It's like 
when the atom bomb Jell on 
Hiroshima. "Mister Clean," 
World 14 (July 6/13, 
1996). 

For a jury of Arkansans to 
return a verdict against their 
own governor, casting a cloud 
over their favorite son in the 
White House, was indeed a 
"brave decision," as Mr. Huck
abee observed. Butit was more 

than that. The jury, as Mr. 
Huckabee also noted, is to be 
credited "for blowing past all 
of the politics of this, moving 
past their own feelings, and 
even their own inclinations ... " 
!d. 

What Judge Frank claimed 
was impossible, the Arkansas 
jury proved possible. Twelve 
people "unaccustomed to the 
machinery of the law, unac
quainted with their own mental 
workings and not known to 
one another can, in the scant 
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time allowed them for de
liberation, do as good a job 
in weighing conflicting tes
timony as an experienced 
judge." They can "see 
through the story of the glib 
liar .... " Frank, Law and the 
Modern Mind at 181. 

In fact, the Arkansas 
jury ought to remind every 
American why the "bene
fits of trial by jury" were 
among those listed in the 
Declaration of Inde
pendence as worth fighting 
for. Not only did this right 
protect the people from un
just charges against the in
nocent, but it insured that 
the rule of law would be 
applied equally to all: 

[The) right ... of trial by 
jury .. .provides, that neither 
life, liberty, nor property, 
can be taken from the pos
sessor, until twelve of his 
unexceptionable country
men and peers of his vici
nage, who from that 
neighbourhood may rea
sonably be supposed to be 
acquainted with his char
acter, and the characters of 
the witnesses, upon a fair 
trial, and full enquiry. face 
to face, in open court, be
fore as many of the people 
chuse to attend, shall pass 
sentence upon oath against 
him; a sentence that cannot 
injure him, without injuring 
their own reputation, and 
probably their interest 
also; as the question may 
tum on points, that, in some 
degree, concern the gen
eral welfare; and, if it does 
not, their verdict may fonn 
a precedent, that, on a simi
lar trial of their own, may 
militate against them
selves. "Address of the 
First Continental Congress 
to the Inhabitants of Que
bec," quoted in Sources of 
Our Liberties 284 (Perry 
ed. 1972). 

So prized was the right 

to jury trial that America's 
founders ranked it second 
only to the right to govern
ment by the consent of the 
governed. Indeed, the jury 
was seen as an integral and 
necessary part of the repre
sentative form of govern
ment without which justice 
could not be done. Thus, 
the right was threatened not 
only by Acts of Parliament 
transferring the power of 
the jury to a single judge, 
but by other acts tampering 
with the essential compo-

der six in number could not 
perform its historic func
tions. Ballew v. Georgia, 
435 U.S. 223 (1978). 

The Court drew the line 
at six, despite 72 years of 
precedent consistently 
holding that the "jury" re
ferred to in the 6th Amend
ment "is a jury constituted, 
as it was at common law, of 
twelve persons, neither 
more nor less." /d., 399 
U.S. at 90-92. 

This precedent was laid 
aside, however, because the 

Had he done so, he could 
have begun with Black
stone. In his chapter on the 
"methods of trial and con
viction," Blackstone de
fined "the trial by jury" to 
require the "unanimous" 
decision "of twelve of his 
equals and neighbors, indif
ferently chosen, and supe
rior to all suspicion." This 
"palladium," Blackstone 
wrote, must "remain ... sa
cred and inviolate" lest "the 
liberties [of the people] of 
England" be lost . IV 

- ----------- - - --------! Blackstone, Commentaries 
on the Laws of England 343 

Blackstone defined "the trial by (1769). 
, • h Blackstone made no dis-jury to requtre t e tinction between the 

"unanimous" decision "oif number twelve and the 
principles of unanimity, 

twelve oifhis equals and impartiality, and equality. 
He asserted that each was 

neighbors, indifferently chosen, an essential component of 
an institution that must be 

and superior to all suspicion. " kept "sacred and inviolate" ____ ..., __________ ..., .... ______ I in order to preserve the peo-

nents of the jury. Sources Court concluded that pie's freedoms. Black
ofOur Liberties at 281-82. "while sometime in the stone further observed that 

What were these essen- 14th century the size of the any alteration, no matter 
tials? First, the number of jury at common law came how small it may appear, 
the jury must be twelve. to be fixed generally at would constitute an imper
Second, they must come to twelve, that particular fea- missible "inroad ... upon this 
their decision unani- ture of the jury system ap- sacred bulwark of the na
mously. Third, the mem- pears t o have been a tion." Jd. at 344. 
bers of the jury should be historical accident, unre- It was no accident that 
one 's neighbors. Finally, lated to the great purposes twice Blackstone referred 
they must know the law. which gave rise to the jury to the jury as "sacred," that 

in the first place." /d., 399 is, "proceeding from God 
U.S. at 89-90. and containing religious lWELVE 

In 1970, the United 
States Supreme Court de
cided that the 6th Amend
ment guarantee of the right 
to trial by jury did not "re
quire" a "trial by exactly 
twelve persons," but that it 
could be preserved by a trial 
by a panel of "some lesser 
number - in this case six." 
Williams v. Florida, 399 
U.S. 78, 86 (1970). Eight 
years later, the Court, in its 
wisdom, refused to approve 
of a jury of five members, 
concluding that a jury un-

Justice Byron White of- precepts." For the common 
fered neither argument nor law jury, including the 
evidence to support the number twelve, is rooted in 
proposition that adherence the Bible. 
to the practice of sitting a In his late nineteenth 
jury of twelve persons - no century treatise on jury tri
more, no less - could exist als, John Proffatt, quoting 
uninterrupted for over 600 the work of a contemporary 
years and still be dismissed of Blackstone" s, wrote of 
as an "historical accident." the number twelve: 
Only Justice John Marshall This number is no less 
Harlan questioned this re- esteemed by our own law 
markable claim. Yet, even than by holy writ. If the 
he made no attempt to pro- twelve apostles on their 
vide any historical evi- twelve thrones must try us 
dence proving the majority in our eternal state, good 
to be mistaken. 
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reason hath the law to ap
point the number twelve to 
try us in our temporal. J. 
Proffatt, Trial by Jury 112, 
n. 4, (1877) quoting 1 G. 
Duncombe, Trials per Pais 
92-93 (8th ed. 1766). 

Nicknamed the "Apos
tolic Law," Proffatt discov
ered that England was not 
the only country that had 
adopted the number twelve: 

Twelve was ... the com
mon number throughout 
Europe ... [and} thefavorite 
number in every branch of 
the polity and jurispru
dence of the Gothic nations. 
The singular unanimity in 
the selection of the number 
twelve to compose certain 
judicial bodies is a remark
able fact in the history of 
many nations. !d. at 11, 
n.2. 

Harold Berman has 
dated the practice back to 
the eighth century in both 
France and Germany. Ber
man, Law and Revolution 
448 (1983). Will Durant 
claimed that the English got 
their right of trial by jury 
from the Normans and in
stituted it in 1166, one hun
dred fifty years before the 
1215 Magna Carta. 
Durant, The Age of Faith 
680 (1949). In all of these 
instances the number of ju
rors was twelve. 

So universal was the 
number twelve, that the 
trial by a jury oftwelvemen 
was called at common law 
"the trial per pais, or by the 
country." III Blackstone"s 
Commentaries at 349. Sec
tion 39 of Magna Carta ex
plicitly linked jury trial to 
the law of the land: 

No free man shall be 
taken or imprisoned or dis
possessed, or outlawed, or 
banished, or in any way de
stroyed ... except by the legal 
judgment of his peers or by 
the law of the land. 

The practice of utilizing 
twelve men to mete out jus
tice, then, was linked di
rectly to the customs of the 
nations, the law of the land, 
not by analogy to New Tes
tament Christianity. Thus, 
Blackstone introduced the 
trial by jury with the obser
vation that it had been 
"used time out of mind [in 
England], and seems to 
have been co-eval with the 
first civil government 

tween murder and man
slaughter and the explicit 
command that "the congre
gation shall judge .. . accord
ing to these judgments." 
Wines, The Hebrew Repub
lic 202-03 (1980). 

As E. C. Wines has writ
ten, "the congregation" re
ferred to the people of 
Israel. How did they act in 
their judicial capacity? Un
doubtedly , through their 
representatives, for that is 

When Lord Edward Coke wrote 
of the common law trial jury in 
his great Institutes, he simply 

explained "the number twelve" 
as "much respected in holy writ, 

as 12 apostles, 12 stones, 12 
tribes, etc. " 

thereof." Id. at 349. 
The system of trial by 

jury composed of twelve 
persons representative of 
the community was not, 
therefore, patterned after a 
heavenly tribunal that will 
judge in some future time. 
Rather, it was rooted in the 
very history of the civil pol
ity of nations. And nowhere 
is the evidence more ex
plicitly found than in the 
civil polity of Old Testa
ment Israel. 

Under her civil cove
nant, the people retained 
certain rights to rule them
selves, and in particular, to 
pass judgment on certain 
causes. In Numbers Chap
ter 27 there is the account of 
the daughters of Zelophe
had, claiming the right to 
inherit the land of their fa
ther who had no sons. The 
matter is brought not only 
to Moses, the judge, but be
fore "all the congregation." 
In Numbers 35, there is the 
detailed distinction be-

how they acted in their leg
islative and executive ca
pacities. !d. at 100, 196-99. 
Being composed of twelve 
tribes, what would be more 
representative of the con
gregation than a body of 
twelve men! 

And so, when Lord Ed
ward Coke wrote of the 
commonlawtrialjury in his 
great Institutes, he simply 
explained "the number 
twelve" as "much respected 
in holy writ, as 12 apostles, 
12 stones, 12 tribes, etc." 1 
E. Coke, Institutes of the 
Laws of England 155a (1st 
Amer. ed. 1812). The sig
nificance of the number 12 
was, to Coke as it was later 
to Blackstone, self-evident 
and sacred. 

In 1970, however, the 
Supreme Court would have 
none of this religious stuff, 
dismissing it as "little more 
than mystical or supersti
tious insights into the sig
nificance of '12. "' 
Williams v. Florida, supra, 

399 U.S. at 88. In the place 
of the Bible and centuries of 
custom, the Court preferred 
"science," citing a "few ex
periments" that, it claimed, 
"indicate[ d) that there is no 
discernible difference be
tween the results reached 
by" juries of six and juries 
of twelve. ld., 399 U.S. at 
101, n . 48. 

Critics of the Court re
acted swiftly, pointing out 
that "none of the studies 
cited by the Court actually 
proved this point." White
head & Slobogan, Criminal 
Procedure 601 (2d ed. 
1986). To the contrary, the 
studies actually proved the 
opposite: 

One study that the Court 
noted in support of its deci
sion actually indicated that 
the larger the minority is in 
absolute terms, the more 
likely it will stand up for its 
convictions. In other 
words, the minority in a 10-
2 debate is more likely to 
hold out than a minority in 
a 5-J debate, though the 
majority/minority ratio is 
the same in each case. !d. 

The Williams decision, 
itself, spawned a number of 
studies which demon
strated that a jury of less 
than six would seriously 
undermine the decision
making quality of the jury, 
leading the Court to reject 
the five-man jury as too 
small. But the Court has 
yet to acknowledge that 
these studies actually un
dermined its decision that 
six is big enough, indicat
ing that even "science" 
agrees with the Biblical 
number twelve, the Su
preme Court to the contrary 
notwithstanding. 

UNANIMITY 

Once the Court threw 
out the number twelve, it 
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did not take long for the 
justices to toss out the re
quirement of unanimity as 
well. Two years after Wil
liams, "the Court allowed 
further experimentation by 
approving the use of non-u
nanimous jury verdicts in 
criminal trials." !d. at 603 
citing Johnson v. Louisi
ana, 406 U.S. 356 (1972) 
and Apadoca v. Oregon, 
406 U.S. 404 (1972). 

Again, to reach its deci
sion, the Court disregarded 
centuries of history and un
questioned judicial prece
dent. Although Justice 
Byron White admitted that 
by "the latter half of the 
14th century ... it became 
settled that a verdict had to 
be unanimous," he insisted 
the "origins of the unanim
ity rule are shrouded in ob
scurity." Apadoca, supra, 
406 U.S. at 407, n. 2. 

While Justice White fur
ther admitted that "by the 
18th century," unanimity 
was an "accepted feature of 
the common-law jury," he 
dismissed the concept as 
"outmoded" and "unneces
sary" in the 20th. !d., 406 
U.S. at410-11. 

Justice White sought 
support for this proposition 
by noting that "majority 
verdicts were permitted in 
the Carolinas, Connecticut, 
and Pennsylvania" in 
America ' s early history . 
But he had to concede that 
this practice was discontin
ued at the time the nation 
was founded: 

The explicit constitu
tional provisions (provid
ing for unanimity), 
particularly of States such 
as North Carolina and 
Pennsylvania, and the un
questioning acceptance of 
the uaninimity rule by text 
writers such as St. George 
Ticker indicate that una
nimity became the accepted 

rule during the 18th cen
tury, as Americans became 
more familiar with the de
tails of the English common 
law and adopted those de
tails in their own colonial 
legal systems. Apadoca, 
supra, 406U.S. at408,n. 3. 

This explanation for the 
change in the early Ameri
can jury system is, in part, 
true. The English jury trial, 

one step towards inde
pendence even though it 
had resolved to do so by a 
9-2 vote, with South Caro
lina and Pennsylvania op
posed, Delaware 
deadlocked and New York 
abstaining. Only after una
nimity was reached, did the 
Declaration of Inde
pendence go forward. 
Drummey, "Their Sacred 

The American practice of 
reaching unanimity in the 
founding covenants of the 

nation is rooted in the Bible. 

including the unanimity re
quirement, was well-estab
lished at the time of the 
colonization of America. 
And unlike the number 
twelve, the unanimity re
quirement appeared to be a 
peculiar feature of the Eng
lish common law jury trial. 
III Blackstone's Commen
taries at 376. But there was 
more to it than that. 

As the Court acknow
ledged inApadoca, the una
nimity rule "arose out of the 
medieval concept of con
sent," which, in tum, "car
ried with it the idea of 
concordia or unanimity ... " 
!d., 406 U.S. at 408, n.2. 
This principle of "consent" 
later became the bedrock of 
the new American Repub
lic as evidenced by the title 
of the new nation's charter: 

THE UNANIMOUS 
DECLARATION OF THE 
THIRTEEN UNITED 
STATES OF AMERICA 

So important was this 
principle of unanimity that 
the Second Continental 
Congress would not take 

Honor," The New American 
31, 32-33 (June 24, 1996). 

This commitment to u
nanimity continued 
through the Constitutional 
Convention where the Con
stitution was forwarded for 
ratification only after re
ceiving "the unanimous 
consent of the States pre
sent." In addition, the Con
stitution ' s Ratification 
Clause provided that the 
new covenant would bind 
only those states whose 
representatives consented 
thereto. Sources of Our 
Liberties 416 (Perry , ed. 
1972). 

The American practice 
of reaching unanimity in 
the founding covenants of 
the nation is rooted in the 
Bible. In Exodus 19, 
Moses brought the civil 
covenant between God and 
the nation of Israel to "the 
elders of the people." The 
elders, in tum and as repre
sentatives of the people, 
consented to the covenant. 
And their consent was "u-

nanimous." Exodus 19:7-
8. 

Whenever, then, the 
people act in their capacity 
as civil rulers, whether it be 
in the founding of the na
tion or in judgment, the acts 
of the people ' s repre
sentatives must be unani
mous. That is the clear 
implication of Numbers 35 
where it speaks of the act of 
the "congregation" in de
ciding whether a particular 
person was guilty of murder 
or of manslaughter. The act 
to convict or to acquit is 
unmistakably singular, and 
th erefore , unanimous. 
Numbers 35:24-25. 

Unanimity, then, is es
sential because a vote short 
of consensus would be ille
gitimate. One's life, lib
erty, and property could not 
be denied unless one's own 
peers concluded without 
dissent that they should be 
forfeited. 

Like the number twelve, 
the Supreme Court aban
doned the unanimity re
quirement as "inlmaterial," 
as a matter of indifference 
to the proper functioning of 
the jury. This time, how
ever, it had no "scientific" 
studies upon which to rely, 
but only its own "common 
sense" about how juries op-

. erate. 
Justice White opined 

that "we cannot assume" 
that a majority would not 
listen to a minority 's "rea
soned argument" even if 
the majority did not need 
the Ininority's vote to act. 
Apadoca, supra, 406 U.S. 
at 413. Justice William 0. 
Douglas ' s reaction to this 
assumption was blunt: 

[H}uman experience 
teaches that polite and aca
demic conversation is no 
substitute for the earnest 
and robust argument nec
essary to reach unanimity. 
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Johnson v. Louisiana, 406 
U.S. at 389. 

Whatever the functional 
role of the unanimity rule, it 
was not conceived as a 
group decision-making de
vice designed to achieve the 
best possible small group 
discussion dynamic . 
Rather, it goes to the very 
heart of the right of a civil 
society to deprive a member 
of that society of his life, 
liberty, or property. With
out a unanimous vote, their 
is no such right. 

NEIGHBORS 

The jury is the very epit
ome of civil self-govern
ment. To deny a person the 
right to a trial by jury com
posed of his neighbors is to 
deny him and his neighbors 
the right to govern them
selves. Thus, when Amer
ica's founders were doing 
battle with England for the 
right to govern themselves, 
not only did they claim the 
right not to be taxed except 
by a legislative body com
posed of representatives 
elected by those taxed, but 
the right to be judged only 
by their "peers" or 
"equals." 

This right was traced to 
Magna Carta, and in the 
words of Justice Joseph 
Story, required that those 
who sat in judgment on 
one's life, liberty or prop
erty were to be "of the like 
condition and equality in 
the state." Sources of Our 
Liberties 8-9 (Perry ed. 
1972). Who would that be 
but one's neighbors? 

In the early state consti
tutions this right to be 
judged by one's neighbors 
was explicitly protected. 
For example, the 1776 Vir
ginia Constitution defined 
the jury as composed of 
"twelve men of his vici-

nage." !d. at 312. Other 
state constitutions were not 
so particular, indicating that 
the jury may be composed 
of persons "of the country." 
See, e.g., the 1777 Constitu
tion of Vermont in !d. at 
366. The United States 
Constitution, both in the 
original text and in the 6th 
Amendment, required the 
jury to be located "in the 

Jordan into the promised 
land, Moses had created a 
judicial structure diffusing 
jurisdiction among the rul
ers of thousands, hundreds, 
fifties, and tens. Exodus 
18:13-26. 

Justice in the smallest 
matters were to be handled 
in the most neighborly of 
courts; in the largest matters 
the more magisterial. Jurors 

To deny a person the right to a 
trial by jury composed of his 

neighbors is to deny him and his 
neighbors the right to govern 

themselves. 
State and district wherein 
the crime shall have been 
committed." !d. at 415 and 
432. 

Whatever the expres
sion, the essential message 
was the same. A jury, to be 
a jury, must be composed of 
one's neighbors, either the 
neighbors of the plaintiff or 
victim or the neighbors of 
the defendant or of both. 

The purpose of this re
quirement is clearly ac
countability. Jurors are not 
to be anonymous strangers 
who can fade away into ob
scurity after rendering their 
verdict. See Titus, "Jury 
Nullification," The Fore
cast l, 2-3 (Nov. 1995). 
Rather, their verdict must 
be one that affects their 
reputation and their inter
ests equally with that of the 
parties because they know 
that what they decide "may 
form a precedent. .. against 
themselves." !d. at 284-85. 

This personalization of 
the judicial process has its 
roots in the Bible as well. 
Even before the nation of 
Israel passed over the River 

would, therefore, be drawn 
accordingly. Exodus 
18:22, 26. 

Not only would they be 
in every instance from the 
"country" of relevance to 
the nature of the dispute, 
they would be "able men, 
such as fear God, men of 
truth, hating covetous
ness .... " Exodus 18:21. 

KNOWLEDGEABLE 

At common law, pro
spective jurors were ex
pected to know something 
about a case before they 
were chosen to sit in judg
ment. Because they were 
neighbors of either the 
plaintiff (or victim) or de
fendant or both, they would 
know something of the 
character of the parties. 
Since the event that gave 
rise to the cause took place 
in the vicinity, they would 
also likely know something 
about the facts relevant to 
the case. 

Neither knowledge of a 
party's character, reputa
tion, or family, nor knowl-

edge of the event disquali
fied a potential juror. But 
see Titus, "Jury Nullifica
tion," The Forecast, supra, 
at 1-2. 

Evidence of partiality or 
bias did. Such evidence, 
however, was not pre
sumed, but was to be un
covered through questions 
put to the prospective juror 
before he could be seated. 
III Blackstone's Commen
taries 363 (1769). 

Once seated, the juror 
listened to both the wit
nesses and arguments of 
counsel as to the legal rights 
of the contesting parties. 
Then the case was submit
ted to the jury by the judge 
who would instruct them as 
to the facts and law. As to 
the former the judge would 
give "direction" to the jury 
relating the evidence to the 
issues before them. As to 
the latter, the judge gave 
"them his opinion in mat
ters of law arising upon the 
evidence." /d. at 375. 

Normally, the jury was 
authorized to render a "gen
eral verdict," that is, a deci
sion that simply announced 
which party had won and 
the sentence or other judge
ment to be carried out. 
Only in cases where the law 
was "difficult," was the jury 
limited to a special verdict, 
that is, a finding of the "na
ked facts" with the question 
of legal liability decided by 
the judge. !d. at 377-78. 

Because the jury nor
mally returned a general 
verdict, it became common
place to say that the jury 
was judge as to both law 
and fact. This statement, 
however, has been hotly 
contested over the years. 

In Sparf v. United States, 
156 U.S. 51 (1895), for ex
ample, the United States 
Supreme Court took great 
pains to explain that while a 
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jury could determine the 
law of a matter, it could do 
so only because it had the 
power, not the lawful 
authority. The justices in
sisted that the law was de
termined by the judge and 
that the jury was bound to 
apply the law as given to 
them by the judge. 

To reach this conclu
sion, the Court had to ex
plain away a number of 
statements to the contrary. 
One of the most notable 
was an instruction report
edly given by Chief Justice 
John Jay in a civil case en
titled Georgia v. Brailsford 
and reported in Volume 3 of 
the official reports of the 
United States Supreme 
Court. After stating the 
opinion of the court as to 
the law of the case, the 
Chief Justice told the jury: 

It may not be amiss, 
here, gentlemen to remind 
you of the good old rule, 
that on questions of fact, it 
is the province of the jury, 
on questions of law, it is the 
province of the judge, to de
cide. But it must be ob
served that by the same law, 
which recognizes this rea
sonable distribution of ju
risdiction, you nevertheless 

have the right to take upon 
yourselves to judge of both, 
and to determine the law as 
well as the fact in contro
versy. !d., 3 U.S. at 4. 

This did not mean, con
tinued the Chief Justice, 
that the jury could disre
gard the judge's instruc
tions as to the law for "it 
is ... presumable that the 
court are the best judges of 
law." Still, he concluded, 
"both objects are lawfully 
within your power of deci
sion." 

By this statement, the 
Chief Justice did not mean 
that the jury could decide 
without regard to the law, 
but only that it was not 
bound by the court's opin
ion of what that law was. 
This point was made clear 
by Supreme Court Justice 
James Wilson inHenfield's 
case where Justice Wilson 
reminded the jury that they 
had authority to decide both 
law and fact, but "this did 
not authorize them to de
cide [the case] as they 
pleased." In other words, 
the jury was not entitled to 
decide the law or the facts 
according to their "con
science," but only accord
ing to law and to the 

evidence. 
This understanding of 

the role of the jury is also 
rooted in the Scriptures. In 
both instances where the 
"congregation" has author
ity to decide an individual 
cause, the law that governs 
the decision is not the opin
ion of a judge, but the true 
law of the case. 

In Numbers 27, in the 
case of Zelophehad 's 
daughters, God himself re
veals to Moses the true le
gal rule. As for Numbers 
35, the rule distinguishing 
manslaughter from murder 
has already been stated in 
Exodus 21:12-14. That 
rule is just elaborated upon 
in the Numbers passage. 

All of this is consistent 
with the Blackstonian doc
trine that the opinion of a 
judge is not law, but only 
evidence of law, although 
evidence deserving of great 
respect and attention. I 
Blackstone's Commentar
ies 71 (1765). 

CONCLUSION 

One would be hard
pressed today to find 
among legal scholars and 
lawyers, the high regard for 

the jury expressed by men 
like William Blackstone, 
Joseph Story, and John Jay. 
Most are cynics like Jerome 
Frank, quick to condemn 
the average juror as irra
tional and ignorant. 

A partial reason for this 
opinion is the conscious 
and deliberate effort by 
courts and lawyers to rob 
the jury of her power - sub
stituting, for example, ano
nymity for unanimity. 

The major fault, how
ever, lies with the people 
who have shirked their duty 
to know the law. Having 
neglected the "fundamental 
principles" of "justice, 
moderation, temperance, 
frugality, and virtue," they 
find themselves increas
ingly at the mercy of legal 
elite who are only too 
happy to manipulate and to 
control them. 

If the jury is to serve 
once again its great role as 
the guardian of the people's 
liberties, then the people 
must return to the Biblical 
foundations of the jury sys
tem as they were known 
and applied by America 's 
founding generation. 
~ 
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by James J. Drummey 

Caesar Rodney was 
weary when he 

reached his plantation near 
Dover on the night of July 1, 
1776. An outspoken advo
cate of American inde
pendence, Rodney was 
exhausted from many 
months of battling Dela
ware's Tories while build
ing up and drilling the 

colony's militia. The 47-
year-old son of a plantation 
owner, he was first elected 
to the colonial legislature in 
1761, and sent to the first 
and second Continental 
Congresses. Caesar Rodney 
was also afflicted with a 
painful and unsightly facial 
cancer. So terribly was he 
ravaged by the disease that 
he wore a green silk scarf 
over part of his face, and 

was described by one col
league as "an animated 
skeleton, with a bandaged 
head." 

Tonight there was to be 
no rest for this weary pa
triot. An urgent message 
from his colleague, Thomas 
McKean, now demanded 
his presence in Philadelphia 
"at the earliest possible mo
ment." McKean and George 
Read, the other two repre-
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sentatives from Delaware, 
were split on the issue of 
independence and Caesar 
Rodney's vote was needed 
if Delaware was to join the 
United States of America. 

But Philadelphia was 80 
miles away and a torrential 
rainstorm was swamping 
the region between the two 
cities. Exhausted, wracked 
by cancer, Rodney set out 
after dusk and rode all night 
through the pouring rain 
and the crashing thunder, 
stopping only long enough 
to change horses. As he 
raced through the stormy 
darkness, it must have oc
curred to Caesar Rodney 
that a political storm was 
rising out of Philadelphia 
tqat would change the 
course of history. It was a 
storm which had been 
building for more than a 
decade as the British Parlia
ment and King George III 
imposed one oppressive 
measure after another on 
the colonies, increasing 
their taxes and decreasing 
their freedoms. 

The Grievances 

The passage of the 
Stamp Act in 1765 had in
furiated many wealthy and 
influential colonists, and 
was responsible for begin
ning the storm that settled 
over that historic assembly 
in Philadelphia in July 
177 6. These Americans had 
become angry not so much 
at the amount of the taxes 
exacted as at the realization 
that this was only the open
ing move in a program of 
confiscatory taxation. If 
Parliament "may take from 
me one shilling in the 
pound," argued Richard 
Henry Lee of Virginia, 
"what security have I for 
the other nineteen?" 

Although the Stamp Act 

was subsequently repealed, 
it had been followed by the 
Townshend Acts and the 
Writs of Assistance in 
17 67, the Boston Massacre 
in 1770, increasing interfer
ence in colonial govern
ments, the Boston Port Bill 
in 1774, and other "injuries 
and usurpations, all having, 
in direct object, the estab-

au"vlULv tyr
anny over these states." 

The tyrannical actions 
of the Crown were quickly 
followed by measured and 
sometimes violent reac
tions from the colonists. 
They had held a Stamp Act 
Congress in New York dur
ing September 1765, and 
that same year formed the 
Sons of Liberty, which one 
observer called "a mob of 
gentlemen." Committees of 
Correspondence were or
ganized in 1772 to ex
change information among 
the colonies and mold pub
lic opinion in the develop
Ing struggle . And 
Continental Congresses 
were convened at Philadel
phia in 1774, to deal with 
Britain's passage of the In
tolerable Acts, and in 177 5, 
shortly after the Battles of 
Lexington and Concord. 

The Second Continental 

Congress had constituted 
itself a provisional govern
ment and began making 
preparations for war with 
Britain, including the crea
tion of a Continental Army 
under the command of 
George Washington. But 
even as late as January 6, 
1776, the Congress adopted 
a resolution stating that the 

colonies "had no design to 
set up as an independent na
tion." Many men of influ
ence were opposed to 
independence, preferring a 
return to the relationship of 
a dozen years earlier. 

In January, however, a 
sensational pamphlet ap
peared in Philadelphia and 
stirred more revolutionary 
fervor than anything that 
had been written to that 
time. Entitled Common 
Sense, the 25,000 word 
tract by Thomas Paine chal
lenged British authority 
over the Colonies and 
bluntly stated that "the pe
riod of debate is closed. 
Arms, as a last resort, must 
decide the contest." 

In the months that fol
lowed, impassioned 
speeches were delivered 
from New Hampshire to 
Georgia, and the political 
tension became almost un-

bearable. Then, on June 
7th, Richard Henry Lee put 
this resolution before the 
Congress: 

RESOLVED, That these 
United Colonies are, and of 
right ought to be, free and 
independent States, that 
they are absolved from all 
allegiance to the British 
Crown, and that all politi
cal com:zection between 
them and the State of Great 
Britain is, and ought to be, 
totally dissolved. 

After several days of 
heated debate, final action 
on Lee's resolution was de
ferred until July 1st, and 
men on both sides of the 
issue used the intervening 
weeks to lobby for their 
own positions. On July 1st 
the colonies, balloting ac
cording to a majority of 
each delegation, approved 
the Lee resolution by a vote 
of 9-2, with South Carolina 
and Pennsylvania opposed, 
Delaware deadlocked, and 
New York abstaining. Una
nimity was essential, so Ed
ward Rutledge of South 
Carolina moved that a final 
vote be postponed until the 
following day. 

The Great Decision 

Thus had the stage been 
set as Caesar Rodney gal
loped up Chestnut Street to 
the State House in Philadel
phia on the morning of July 
2nd. The exhausted rider 
was enthusiastically 
greeted by Thomas 
McKean and escorted into 
the brick building where 
some 50 to 60 men were 
about to decide the fate of a 
continent. 

There was no debate or 
discussion. The time had 
come to vote again on Rich
ard Henry Lee's resolution. 
New England was unani-

7 



The Forecast 

drafting committee created 
immediately after the Lee 
resolution was introduced; 
Jefferson had proposed that 
John Adams of Massachu
setts undertake the actual 
writing of the statement, 
but Adams declined. He 
said that the task should fall 
to his rival Jefferson on 
three counts: "Reason first, 
you are a Virginian, and 
Vtrginia ought to appear at 
the head of this business. 

authors at the hands of edi
tors -in this case, half a hun
dred of them. The debate 
continued into the Fourth of 
July and, in Jefferson's own 
words, "seemed as though 
it would run on intermina-

. bly. The weather was op
pressively warm and the 
room occupied by the dele
gates was hard by a livery 
stable.. . The horse-flies 
swarmed thick and fierce, 
alighting on the legs of the 

Parades and demonstra
tions, patriotic observances 
and celebrations, were held 
across the states. Exuberant 
citizens of Bowling Green, 
New York hauled down a 
large equestrian statue of 
George III and carried it to 
the Connecticut home of 
General Oliver Wolcott, a 
delegate to Congress. Wol
cott's wife and children, 
and other ladies of the 
town, melted down the 

mously for independence. 
New York still abstained, 
but New Jersey and Penn
sylvania voted in the af
firmative . The 
Pennsylvania delegation 
had been 4-3 against inde
pendence, but Robert Mor
ris and John Dickinson 
deliberately stayed away 
from the State House dur
ing the balloting, allowing 
Pennsylvania, under the 
unit rule, to support inde
pendence despite instruc
tions by which the two men 
felt themselves personally 
bound. 

- ------ ----'-----'------- - !statue into 42,088 bullets 
for the American Army. 

Delaware was called 
next by Charles Thomson, 
the clerk of Congress, and 
Caesar Rodney, in a tired 
but clear voice, responded: 
"As I believe the voice of 
my constituents and of all · 
sensible and honest men is 
in favor of iridependence, 
and my own judgment con
curs with them, I vote for 
independence." Rodney 
knew very well that, now 
unable to go to England for 
treatment of his terrible 
cancer, he would die an 
early and horrible death. 

There were no negative 
votes among the five south
ernmost colonies (South 
Carolina went along for the 
sake of unity), and when the 
roll had been completed 12 
colonies had voted in favor 
of separation from Britain, 
with only New York ab
staining. A monumental de
cision had been made, and 
now it would have to be 
implemented. 

On the evening of July 4th, the 
document was adopted without 
dissent, and the Declaration of 

Independence was ordered 
proclaimed throughout the 

United States. 
. Reason second, I am ob- members and biting hard 
noxious, suspected, and un- through their thin si lk 
popular; you are very much stockings. Handkerchief in 
otherwise. Reason third, hand they lashed at the him
you can write ten times bet- gry pests to no avail." 
ter than I can." The revisions were com-

"Well," said Jefferson, pleted on the evening of 
"if you are decided, I wilf July 4th, the document was 
do as well as I can." adopted without dissent, 

That Jefferson did his and the Declaration of In
job well is obvious to any- dependence was ordered 
one who has read the Dec- proclaimed throughout the 
laration of Independence, United States. Only John 
particularly his statement Hancock signed the decla
of the self-evident truths ration that day, and a formal 
that "all men are created signing by all the delegates 
equal; that they are en- was scheduled for August 
do wed by their Creator with 2nd. 
certain unalienable Rights, In the days that fol
that among these are Life, lowed, copies of the Decla
Liberty, and the pursuit of .. ration of Independence 
Happiness. That to secure were posted throughout the 
these rights, Governments 13 states and read in public 
are instituted among Men, places. General Washing-Declaring Themselves 

The man chosen for
mally to declare the reasons 
for independence was 
Thomas Jefferson, a 33~ 
year old lawyer and planta
tion owner from Virginia. 
A member of the five-man 

- deriving their just powers ton ordered that the docu
from the consent of the gov- ment be read to each Army 
emed." brigade on July 9th, and he 

On July 3rd, Jefferson's · reported afterwards to Con
draft of the Declaration was gress on "the expressions 
submitted to the delegates and behavior of officers 
from the 13 Colonies, and and men testifying their · 
he suffered the pain of all warmest approbation of it." 

Meanwhile, the New 
York State Convention had 
finally voted to allow its 
delegates to approve the 
Declaration, and on July 
15th New York became the 
13th colony to affirm inde
pendence. 

The Signing 

Two weeks later, on Au
gust 2, 1776, the Congress 
met again at the State 
House in Philadelphia to 
formalize with their signa
tures what they had adopted 
a month before. Not all of 
those who had voted for in
dependence on July 2nd 
were present in August. 
Some had left Congress; 
others were away and had 
to sign later; and several 
new delegates had since 
been elected. 

Whatever their status 
that August, the 56 men 
who eventually signed the 
Declaration of Inde
pendence were under no il
lusions. They knew they 
were committing an act of 
high treason against the 
Crown and that the penalty 
for doing so was death by 
hanging. They understood 
quite clearly that they were 
indeed pledging "to each 
other our lives, our for
tunes , an d ·our sacred 
honor." 
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William Ellery of Rhode 
Island deliberately moved 
close to the signing table 
"to see how they all looked 
as they signed what might 
be their death warrants." He 
said that "undaunted reso
lution was displayed on 
every countenance." 

John Hancock of Massa
chusetts, the president of 
the Congress, had been the 
first to sign. "There!" he 
had said after writing his 
name in large, bold letters. 
"His Majesty can now read 
my name without specta
cles, and can now double 
his reward of 500 pounds 
for my head. That is my de
fiance. " 

Hancock is also reported 
to have said that "we must 
be unanimous. There must 
be no pulling different 
ways; we must all hang to
gether." To which the witty 
Benjamin Franklin of 
Pennsylvania replied: 
"Yes, we must all hang to
gether, or most assuredly 
we shall all hang sepa
rately." 

Stephen Hopkins of 
Rhode Island, the second
oldest signer, was afflicted 
with palsy. "My hand trem
bles," he said as he handed 
the quill to William Ellery, 
"but my heart does not." 
And Charles Carroll, a new 
delegate from Maryland 
and one of the wealthiest 
men in America, replied as 
he was asked by Hancock if 
he would sign: "Most will
ingly. " When he had 
backed away from the ta
ble, one delegate whis
pered, "There go a few 
millions!" 

And so it went through 
the rest of the states, with 
George Walton of Georgia 
the last to affix his name to 
the historic document that 
day. Even George Read of 
Delaware, who had voted 

against the Declaration on 
July 2nd, signed it, as did 
Robert Morris of Pennsyl
vania, who had stayed away 
from the session rather than 
vote no as he was formally 
instructed to do. 

It took only a few min
utes to complete the sign
ing, and it was agreed not to 
make the signatures public 
for six months to give the 
signers and their families as 

the same Divine Provi~ 
dence they invoked in the 
Declaration of Inde
pendence had indeed 
planned it that way. 

The signers were public 
spirited and patriotic citi
zens who had for years been 
important in the affairs of 
their local communities and 
governments. Ranging in 
age from 26 (Edward Rut
ledge) to 70 (Benjamin 

Ben Franklin 
much time as possible to 
secure themselves against 
certain reprisals. Despite 
this precaution, it is prob
able that the British govern
ment and their Tory allies 
knew the names of every 
signer long before they 
were released to the public. 

Men of Character 

These 56 men who 
spoke for some two and a 
half million American free
men were a spectacular 
group of individuals. That 
such men were present at 
the moment of America's 
birth strongly suggests that 

Franklin), they were for the 
most part materially well
off in colonial society. 
Eleven delegates were 
prosperous merchants, nine 
were wealthy farmers or 
landowners, and 24 were 
lawyers or judges. The 
colonies' most respected 
doctors, educators, and 
clergymen were numbered 
among their ranks. 

Here were the elite of 
18th century America, but 
few were elitist. They were 
moral men, mostly relig
ious, and all men of integ
rity who had been welded 
together in a common pur
pose. They had a great deal 

to lose - life, liberty, and 
property - but they were 
convinced that the cause 
was worth the risk. That 
risk was not only substan
tial, it was imminent. On 
the day of the signing, the 
British fleet - an armada of 
dozens of ships with 42,000 
sailors and soldiers -was 
waiting off the coast to 
crush these patriots and 
make an example of them. 
Behind that fleet were all 
the wealth and power of the 
British Empire. 

Arrayed against such 
might was a Continental 
Army of 10,000 men and a 
handful of poorly equipped 
and badly trained militia in 
the several states. Few with 
a knowledge of history 
would have predicted any
thing but disaster and ruin 
for those gathered in Phila
delphia during the first 
week of August in 1776. 

In point of fact, disaster 
and ruin was the lot of many 
of the signers. Nine died of 
wounds or hardships during 
the war. Five were jailed 
and brutally treated. One 
lost all 13 of his children; 
and the wives, sons, and 
daughters of others were 
killed, imprisoned, har
assed, or deprived of all 
material possessions. Sev
enteen signers lost every
thing they owned, and all of 
them were hunted as trai

·tors, with most separated 
from their homes and fami
lies. 

But none of the signers 
ever betrayed his pledged 
word. There were no defec
tors. No one changed his 
mind. Lives and fortunes 
were lost, but their sacred 
honor was never sacrificed. 
Half continued to serve 
their country after the war -
several as President, many 
as members of Congress, 
governors, and state legis-
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lators - and a number of children by boat across John Hardt, at the insis- When other members of 
them played a role in draw- Long Island Sound into tence of his dying wife, fi- Congress heard of the 
ing up the Constitution of Connecticut and died in nally left her bedside to flee plight of the Clark sons they 
the United States. 1781 without ever again as a party of Hessians ap- ordered George Washing-

seeing her home. proached his farm. He was ton to take a British pris-
Tragedy and Triumph Philip Livingston lost hunted by soldiers and dogs oner, preferably an officer, 

two homes and much of his and was forced to hide in and starve him to death in a 
The first signer to die, in business property, but was the woods and caves of the dark hole. The mere com-

1777, was John Morton of able to sell some of his re- Sourland Mountains during munication of that congres-
Pennsylvania, a former maining holdings to help icy December weather. sional order to General 
Crown officer who had maintain the credit of the When he was at last able to Howe was enough to end 
been sent to Philadelphia to United States. He died in return to his home, John the persecution of the Clark 
oppose independence. 1778 while separated from Hart found that his ·wife had brothers and they survived 
Once persuaded otherwise, his family by the war. died and his 13 children their imprisonment. 
however, Morton signed During the siege of 
the Declaration and stood Yorktown in 17 81, the Brit-
by his decision, though he The ink was hardly dry on the ish forces were under heavy 
was ostracized by his fam- attack from some 16,000 
ily and friends, many of Declaration of Independence American troops, 3,000 
whom were Tories. That re-

when General William Howe 
Virginia militia, and the 

action deeply hurt Morton, French fleet. The militia 
particularly when he was landed 25,000 British soldiers commander was signer 
ignored even after he fell Thomas Nelson Jr., who 
gravely ill early in 1777. On on Long Island and inflicted noticed that the artillery 
his deathbed, John Morton gunners were shelling 
sent these final words to nearly 20 percent casualties on everything in the vicinity 
those who had rejected except his own stately brick 
him: "Tell them that they the Continental Arnzy. mansion, which was being 
will live to see the hour used as British headquar-
when they shall acknow- Francis Lewis was away were scattered throughout ters. "Why do you spare my 
ledge it [the signing] to when the British ransacked the countryside or in cap- house?" Nelson demanded 
have been the most glorious his home, so they seized his tivity. His own health be- of the gunners. "Sir, out of 
service that I ever rendered wife, treated her brutally, gan to deteriorate and he respect to you," an artillery-
to my country ." and threw her into prison was dead by the third anni- man replied. "Give me the 

The New York signers - under foul conditions. Her versary of the signing of the cannon," Nelson shouted. 
William Floyd, Philip Liv- health broke during captiv- Declaration. The next round from the 
ingston, Francis Lewis, and ity and Mrs. Lewis died Richard Stockton was gun went through the man-
Lewis Morris - were par- shortly after being released betrayed by a loyalist and sion, killing the British of-
ticularly vulnerable to Brit- in a 1778 prisoner ex- seized by the British, who ficers inside and destroying 
ish retaliation. The ink was change. subjected him to beatings the Nelson home. Nelson, 
hardly dry on the Declara- The other New York and starvation. When he who died in poverty after 
tion of Independence when signer, Lewis Morris, lost was finally freed in a pris- paying off his wartime 
General William Howe his magnificent estate, oner exchange, Stockton debts "like an honest man," 
landed 25,000 British sol- "Morrisania," which was was an invalid who died a said he was only honoring a 
diers on Long Island and sacked and burned. He short time later at the age of pledge he had made six 
inflicted nearly 20 percent lived in poverty for years 51. years before. "I am a mer-
casualties on the Continen- before he was able to re- Abraham Clark, the chant of Yorktown, but I 
tal Army in a battle on Au- store his property. Yet he so New Jersey signer who was am a Virginian first," he de-
gust 27th. Washington conducted himself that known as the "Poor Man's dared in the House of Bur-
ordered his forces to with- Benjamin Rush ofPennsyl- Counsellor," had two sons - gesses. " Let my trade 
draw and the Redcoats laid vania said of Morris the both Army officers - who perish. I call to God to wit-
waste to most of the coun- "every attachment of his were captured and ac- ness that if any British 
tryside, destroying in the heart yielded to his love of corded barbarous treatment troops are landed in the 
process the homes and his country." on the hellship Jersey. The County of York, of which I 
lands of the four who Great hardships and suf- British offered freedom for am Lieutenant, I will wait 
signed for New York. fering were also inflicted his boys if he would aban- no orders, but will summon 

The wife of William upon three signers from don the American cause, the militia and drive the in-
Floyd escaped with her neighboring New Jersey. but Abraham Clark refused. vaders into the sea!" 
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Joseph Hewes of North 
Carolina was a Quaker with 
a long pacifist heritage, and 
for many months he sided 
with those in Congress who 
were opposed to inde
pendence. After much soul
searching, Hewes decided 
that his belief in liberty out
weighed his pacifist con
victions, and he joined 
those urging separation 
from England. During the 
war he devoted a super-hu
man effort to outfitting the 
Continental Navy, activity 
which alienated him from 
his fellow Quakers. "My 
country is entitled to my 
services, and I shall not 
shrink from the cause, even 
though it should cost me my 
life, " he declared. Joseph 
Hewes died in 1779, liter
ally from overwork, a 
lonely man separated by 
principle from his Quaker 
friends and family. 

During the British as
sault on South Carolina in 
1780, three of that state's 
signers - Thomas Heyward 
Jr., Arthur Middleton, and 
Edward Rutledge - distin-

guished themselves in the 
defense of Charleston. All 
three were captured, re
fused a British offer of am
nesty if they would 
repudiate the American 
cause, and were shipped to 
the Crown stockade at St. 
Augustine, Florida. Hey
ward defied the guards by 
writing new words to "God 
Save the King" and teach
ing the other prisoners to 
sing, "God Save the States" 
to the old tune. The three 
South Carolinians were 
given their freedom in a 
prisoner exchange late in 
1781 . Thomas Heyward re
turned to find that his wife 
had died in hardship during 
his imprisonment. 

Such was the caliber of 
the men who signed the 
Declaration of Inde
pendence, the men who 
risked their lives, their for
tunes, and their sacred 
honor to establish the 
American Republic and 
guarantee our rights to life, 
liberty, and the pursuit of 
happiness. 

"These are the times that 
try men's souls," Thomas 
Paine wrote in Common 
Sense. "The summer sol
dier and the sunshine pa
triot will, in this crisis, 
shrink from the service of 
his country; but he that 
states it now deserves the 
thanks of man and woman. 
Tyranny, like Hell, is not 
easily conquered; yet we 
have this consolation with 
us, that the harder the con
flict, the more glorious the 
triumph." 

A Time for Patriots 

We, too, live in times 
that try men's souls. Like 
the Founding Fathers, we 
find the right to life and lib
erty threatened in our own 
country. We are burdened 
by an oppressive govern
ment that has "erected a 
multitude of new offices 
and sent hither swarms of 
officers to harass our peo
ple and eat out their sub
stance," a government that 
has left us exposed and vul-

nerable to a foreign enemy 
bent upon our destruction. 

And we have our own 
"summer soldiers and sun
shine patriots" who shrink 
from the service of our 
country. But we also have 
many more courageous and 
dedicated men and women 
-some in Congress, others 
in the state legislatures, still 
more in the cities and towns 
among people of all walks 
oflife -who will not submit 
to tyranny, who are now 
vigorously defending our 
rights and fighting for less 
government, more individ
ual responsibility, and, with 
God's help, a better world. 
This too is a time for patri
ots. And it is a time to re
member that "the harder the 
conflict, the more glorious 
the triumph." 

This article originally 
appeared in the July 5, 1978 
issue of the Review of the 
News, a predecessor publi
cation of The New Ameri
can. 

DEFAMATION: CORRUPTING THE 
FIRST AMENDMENT 

On March 9, 1942, a 
unanimous United 

States Supreme Court an
nounced that "[t]here are 
certain well-defined and 
narrowly limited classes of 
speech, the prevention and 
punishment of which have 
never been thought to raise 
any Constitutional prob
lem." Among those classes, 
the Court observed was "the 
libelous." Chaplinsky v. 

New Hampshire, 315 U.S. 
568,571-72 (1942). 

This was not the first 
time that the Court had ex
cluded state libel laws from 
First and Fourteenth 
Amendment protection. In 
1931, Chief Justice Charles 
Evans Hughes, a faithful 
guardian of the freedom of 
speech and the press, wrote : 

... [W}hatever wrong the 
appellant has committed or 

may commit, by his publica
tions, the state appropri
ately affords both public 
and private redress by its 
libel laws .. .[I}t is recog
nized that punishment for 
the abuse of the liberty ac
corded to the press is essen
tial to the protection of the 
public, and that the common 
law rules that subject the li
beller to responsibility for 
the public offense, as well as 
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for the private injury, are 
not abolished by the protec
tion extended in our consti
tution. The law of criminal 
libel rests upon that secure 
foundation. Nearv. Minne
sota, 283 U.S. 697, 715 
(1931). 

The " secure founda
tion," about which the 
Chief Justice was so cer
tain, continued to hold as 
late as 1952 when Justice 
Felix Frankfurter wrote that 
"the adoption of the Consti
tution" did not mean that 
"the crime of libel... [had 
been] abolished": 

Libellous utterances, 
not being within the area of 
constitutionally protected 
speech, it is unnecessary to 
consider the issues behind 
the phrase "clear and pre
sent danger. " Certainly no 
one would contend that ob
scene speech, for example, 
may be punished only upon 
a showing of such circum
stances. Libel, as we have 
seen, is in the same class. 
Beauhamais v. Illinois, 343 
U.S. 250, 254-55, 266 
(1952). 

Twelve years later, Jus
tice William J. Brennan, on 
behalf of six of his col
leagues - only one of whom 
had sat on the Court in 
1952, boldly rejected these 
precedents: 

Respondent relies heav
ily. .. on statements of this 
Court to the effect that the 
Constitution does not pro
tect libelous publications ... 
In deciding the question 
now, we are compelled by 
neither precedent nor pol
icy to give any more weight 
to the epithet "libel" than 
we have to other "mere la
bels" of state law .. . .{L]ibel 
can claim no talismanic im
munity from constitutional 
limitations. It must be 
measured by standards that 
satisfy the First Amend-

men!. New York Times Co. 
v. Sullivan, 376 U.S. 254, 
269 (1964). 

With these words, Jus
tice Brennan ushered in a 
revolution constitutionaliz
ing state defamation laws, 
both criminal and civil, 
prompting Justice Byron 
White to protest in 197 4: 

For some 200 years -
from the very founding of 
the Nation -the law of 
defamation . .. [has] been 
almost exclusively the busi-

Board of Education, 347 
U.S. 483 (1954), that racial 
segregation was unconsti
tutional. 

The seminal case, New 
York Times Co. v. Sullivan, 
supra, arose in Alabama, at 
the height of the desegrega
tion resistance movement. 
The Times had run an ad
vettisement critical of the 
Montgomery police activi
ties against the non-violent 
demonstrations taking 
plact: in the state's capital. 

- ------1 

Justice Brennan charted a 
middle course, eschewing the 
language of revolution, yet 
launching one of the most 

radical reinterpretations of the 
First Amendment in the history 
of American constitutional law. 

ness of state courts and leg
isiatures. The law govern
ing ... defamation remained 
untouched by the First 
Amendment because until 
... recently, the consistent 
view of the Court was that 
libelous words constitute a 
class of speech unprotected 
by the First Amendment .. . 

But now, using the 
Amendment as its chosen 
instrument, the Court, in a 
few printed pages, has fed
eralized major aspects ofli
bel law by declaring 
unconstitutional in impor
tant respects the prevailing 
defamation law in all or 
mostofthe 50 states. Gertz 
v. Welch, 418 U.S. 323, 
369-70 (1974)(dissenting 
opinion). 

What prompted this 
revolution? Without ques
tion, the Court reversed its 
direction in order to protect 
its rulings, since Brown v. 

An all-white jury returned a 
$500,000 judgment in favor 
of L.B. Sullivan, one of 
three of the city's commis
siOners. 

Sullivan won this ver
dict by suing the Times for 
libel, claiming that the criti
cism of the "police" was "of 
and concerning" him. Un
der Alabama law, as was 
true of libel law throughout 
the United States, a state
ment defamatory on its face 
was presumed to be false 
and unprivileged and pre
sumed to cause the one de
famed to be damaged. 

Under these traditional 
rules, the Times found itself 
defenseless. Several state
ments of fact in the ad 
proved to be false, so there 
was no defense of truth. 
Nor could the Times claim 
any privilege, such as "fair 
comment," since the mis
statements in the ad were 

not just "opinions." !d., 
376 U.S. at 258-59, 267 . 

And Commissioner Sul
livan was not the only one 
who had sued. By the time 
his case had come before 
the Supreme Court, four 
more libel suits had been 
filed, three by others who 
had served as Montgomery 
City Commissioners and 
one by the Governor of Ala
bama. One case had already 
gone to trial, yielding an
other $500,000 judgment 
against the Times. Dam-
ages sought in the other 
three totaled another 
$2,000,000. !d. , 376 U.S. 
at 278, n. 18. 

If the Sullivan' s judg
ment against the Times 
stood, additional damage 
awards loomed on the hori
zon, posing a new threat to 
the Court's efforts to en
force its desegregation de
cisions. If the Court 
followed its long-standing 
precedents excluding defa
mation from First Amend
ment protection, it seemed 
that there was nothing that 
the Court could do. On the 
other hand, if the Court 
overruled those prece
dents, then it would face an
other avalanche of protest 
against its liberal, activist 
ways. 

Justice Brennan charted 
a middle course, eschewing 
the language of revolution, 
yet launching one of the 
most radical reinterpreta
tions of the First Amend
ment in the history of 
American constitutional 
law. 

PRAGMATIC 
REVOLUTION 

Justice Brennan began 
with a restatement of First 
Amendment principle, 
claiming longevity for a 
proposition that had in-
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itially been stated only 
seven years before: 

The general proposition 
that freedom of expression 
upon public questions is se
cured by the First Amend
ment has long been settled 
by our decisions. The con
stitutional safeguard, we 
had said, "was fashioned to 
assure unfettered inter
change of ideas for the 
bringing about of political 
and social change by the 
people." Roth v. United 
States, 354 U.S. 476, 484 ... 
[1957}. ld.,376U.S.at269 
(Emphasis added). 

Remarkably, Justice 
Brennan quoted this state
ment from the Roth case, 
which had sub rosa over
ruled over one and one-half 
centuries of precedent in 
the obscenity area. He did 
so because Roth rested 
upon a pragmatic theory of 
free speech that had been 
developed by the nine
teenth century philosopher, 
John Stuart Mill. Titus, 
"Obscenity: Perverting the 
First Amendment, " The 
Forecast9-10(May 1996). 

Mill approached free 
speech on the assumption 
that ideas must be allowed 
free play in the marketplace 
unfettered by any rule un
less necessary to protect the 
society from a demonstra
bly greater evil: 

... [O}pinions lose their 
immunity when the circum
stances in which they are 
expressed are such as to 
constitute their expression 
a positive instigation to 
some mischievous act. An 
opinion that corn dealers 
are starvers of the poor ... 
ought to be unmolested 
when simply circulated 
through .the press, but may 
justly incur punishment 
when delivered orally to an 
excited mob assembled be
fore the house of a corn 

dealer .... " Mill, On Liberty 
67-68 (Liberal Arts 
Press: 1956). 

Harvard law professor, 
Zechariah Chafee, en
dorsed Mill's views as the 
latest expression of free 
speech and promoted them 
as the basis for First 
Amendment law in Amer
Ica: 

.. .[T}he meaning of the 

putposes of governmen9, 
such as order, the training 
of the young, protection 
against external aggres
sion. Unlimited discussion 
sometimes interferes with 
these purposes, which must 
then be balanced against 
freedom ofspeech, but free
dom of speech ought to 
weigh very heavily in the 
scale. !d. at 34 . 

------------------------------------------~ 

What Justice Brennan 
accomplished in New York 
Times was to take this same 

pragmatic approach and turn it 
against the government in favor 

of the people. 

Amendment principle pro
tecting the right of the peo
ple to confront a tyrannical 
government See Titus, 
"The Freedom of Speech: 
An Introduct ion, " The 
Forecast 13-14 (Oct. 
1995). 

What Justice Brennan 
accomplished in New York 
Times was to take this same 
pragmatic approach and 
tum it against the govern-
ment in favor of the people. 
He did it by dispensing with 
any notion that the First 
Amendment contains any 
absolute rule excluding li
bel from its ambit of protec
tion. Then, he set about 
reconstructing a novel con
stitutional rationale based 
upon practical realities, 
rather than upon enduring 
principle. 

For example, the issue ----------------------1 of truth, Justice Brennan 
First Amendment did not 
crystallize in 1791 .... Into 
the making of the constitu
tional conception of free 
speech have gone, not only 
men's bitter experience of 
the censorship and sedition 
prosecutions before 1791, 
but also the subsequent de
velopment of the law of fair 
comment in civil defama
tion, and the philosophical 
speculations of John Stuart 
Mill. Chafee, Freedom of 
Speech 32 (1920). 

Because Mill's views 
were grounded ultimately 
in "utility," Chafee recast 
"the true meaning of free
dom of speech" on an en
tirely utilitarian 
foundation: 

One of the most impor
tant purposes ofsociety and 
government is the discov
ery and spread of truth on 
subjects of general con
cern. This is possible only 
through absolutely unlim
ited discussion. ... Never
theless, there are other 

Under the Mill/Chafee 
pragmatic approach, there 
could be no absolute rule. 
Rather, the question oflaw
fulness or unlawfulness in
volved " the balancing 
against each other of two 
very important social inter
ests, in public safety and in 
the search for truth": 

Every reasonable at
tempt should be made to 
maintain both interests un
impaired, and the great in
terest in free speech should 
be sacrificed only when the 
interest in public safety is 
really impaired. ... !d. at 38. 

Prior to the Roth and 
New York Times cases, the 
Court had approved a prag
matic approach to the First 
Amendment through the 
development of the "clear 
and present danger" test 
first formulated by Justice 
Oliver Wendell Holmes, Jr. 
Schenck v. United States, 
249 U.S. 47 (1919) But it 
had done so at great sacri
fice to the original First 

wrote, was not within the 
jurisdiction of judge or jury 
because the " erroneous 
statement is inevitable in 
free debate, and .. . it must 
be protected if the freedoms 
of expression are to have 
the 'breathing space' that 
they 'need' ... to survive." 
!d., 376 U.S. at 271-72. 

Likewise, Justice Bren
nan continued, "injury to 
official reputation" is inevi
table when a person criti
cizes " official conduct;" 
and, therefore, "defamatory 
content" must be protected 
lest "criticism of official 
conduct" be deterred by 
fear of liability for libel or 
slander. !d., 376 U.S. at 
272-73 . 

By reinterpreting the 
First Amendment through a 
prism of pragmatism, Jus
tice Brennan set the Court 
free from the historical con
text of the freedom of 
speech. He was now at lib
erty to fashion his own view 
of that phrase, unhindered 
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by precedent and by the 
constitutional text. 

So Justice Brennan cast 
his net into the sea of tort 
law, including some court 
opinions, treatises and law 
review articles, and pulled 
out a brand new "constitu
tional guarantee": 

... [A} federal rule ... pro
hibit{ing} a public official 
from recovering damages 
for a defamatory falsehood 
relating to this official con
duct unless he proves that 
the statement was made 
with "actual malice" -
that is, with knowledge that 
it was false or with reckless 
disregard of whether it was 
false or not. !d. , 376 U.S. at 
279-80, n. 20. 

PRAGMATIC 
RELATIVISM 

Under Justice Brennan' s 
formulation, a person's 
right to criticize a public 
official depends upon a 
question of fact: Did that 
person know that the state
ment made was false or did 
he make it in reckless disre
gard of the truth or falsity of 
the statement? Thus, the 
right that Brennan forged 
under the First Amendment 
was relative to the circum
stances. 

Justices Hugo Black, 
William 0. Douglas, and 
Arthur Goldberg refused to 
go along with this relativis
tic solution, claiming that 
the First Amendment abso
lutely protected such state
ments. Justice Black noted 
that "malice" as defined by 
the Court "is an elusive, ab
stract concept, hard to 
prove and hard to dis
prove." Hence, he thought 
that the protection afforded 
by the Court's novel rule 
was "at best ... evanescent." 
!d., 376 U.S. at 293. The 
right to criticize the govern-

ment, he continued, should 
not "depend upon a probing 
by the jury of the motiva
tion of the citizen or press." 
!d., 376 U.S. at 298. 

Undeterred by this criti
cism, the Court quickly ex
tended the New York Times 
rule to cases involving 
"public figures." In Curtis 

for any defamatory state
ment about them unless the 
publisher knew what he 
said was false or recklessly 
disregarded its truth or fal
sity. !d., 388 U.S. at 164. 

Four years later, the 
Court splintered over 
whether this rule should 
also apply to persons who 

Justice Powell reshaped the tort 
rules nwre to the liking of him 
and his colleagues, balancing 
the "competing concerns" in 

"free speech" and in 
"reputation" as if he and his 

colleagues had the authority of 
an elected state legislature. 

Publishing Co. v. Butts and 
its companion case, Associ
ated Press v. Walker, 388 
U.S. 130 (1967), the plain
tiffs were Wally Butts, a 
University of Georgia foot
ball coach and Edwin 
Walker, a former Major 
General of the United 
States Army. Butts had 
been accused by the Satur
day Evening Post of con
spiring to fix a football 
game between his team and 
"Bear" Bryant's Alabama 
squad. Walker had been 
placed by the Associated 
Press as one of the leaders 
of a riot on the campus of 
the University of Missis
SlppL 

A majority of the jus
tices agreed with Chief Jus
tice Earl Warren that 
persons who "are ... inti
mately involved in the reso
lution of important public 
questions, or by reason of 
their fame, shape events in 
areas of concern to society 
at large" ought not recover 

are neither public officials 
nor public figures. Writing 
for two other justices, Jus
tice Brennan said yes - if 
that person is the subject of 
a defamatory statement that 
concerned matters of gen
eral or public interest. 
Rosenbloom v. Metrome
dia, Inc., 403 U.S. 29, 43 
(1971). 

Three other justices dis
agreed, contending that 
states should have more 
flexibility in fashioning 
rules designed to protect 
"private persons." I d., 403 
U.S. at 78-79. Justice John 
Marshall Harlan was espe
cially critical, calling for a 
different rule governing 
defamation of a private per
son who has less likelihood 
"of securing access to chan
nels of communication suf
ficient to rebut falsehoods 
concerning him" than do 
public officials and public 
figures. !d., 403 U.S. at 70. 

This impasse was re
solved three years later in 

Gertz v. Welch, 418 U.S. 
323 (1974). In an opinion 
expressing the views of a 
majority of five, Justice Le
wis Powell came up with 
another new rule. A person 
who is not a public official 
or a public figure may re
cover for a defamatory 
statement, when that state
ment concerns a matter of 
public interest, but he must 
prove that the statement 
was at least made negli
gently. If, however, that is 
all that he can show, then 
his damages will be limited 
to those arising from "ac
tual injury." Presumed 
damage may only be recov
ered if the person proves 
actual malice - that is, 
knowing falsehood or reck
less disregard of truth or 
falsity as required by the 
New York Times case. !d., 
418 U.S. at 347-50. 

Justice Powell fash
ioned these relativistic 
rules because he, like Jus
tice Harlan before him, 
found that private persons 
generally are not in as good 
a position to defend them
selves as public officials 
and public figures. !d., 418 
U.S. at 344. Moreover, he 
found such persons more 
deserving of recovery be
cause they, unlike public 
officials and public figures, 
have not thrust themselves 
into the public arena, but 
have been pulled into it by 
circumstances beyond their 
control. !d., 418 U.S. at 
344-45. 

Nevertheless, Justice 
Powell found that the com
mon law rule of strict liabil
ity was an "intolerable" 
threat to free speech even in 
the case of a private person 
and that the common law 
rule of presumed damages 
was not necessary to com
pensate such a person for 
his loss of reputation. !d., 
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418 U.S. at 340-42,349-50. 
So Justice Powell 

reshaped the tort rules more 
to the liking of him and his 
colleagues, balancing the 
"competing concerns" in 
"free speech" and in "repu
tation" as if he and his col
leagues had the authority of 
an elected state legislature. 
Grounding his decision in 
neither precedent nor rea
son, Justice Powell simply 
declared the new rule as if 
the Court had fiat power to 
make whatever" accommo
dation of the competing 
values" that it wished, not
withstanding centuries of 
experience to the contrary 
in the development of the 
common law. 

In dissent, Justice Byron 
White chided the majority 
for "yielding to the appar
ently irresistible impulse to 
announce a new and differ
ent interpretation of the 
First Amendment, ... dis
card[ing] history and prece
dent in its rush to refashion 
defamation law in accord
ance with the inclinations 
of a perhaps evanescent 
majority of the Justices." 
!d., 418 U.S. at 380. 

PRAGMATIC MISTAKE 

Justice White criticized 
the majority's decision as 

an "ill-considered exercise 
of power" resting on 
"wholly insufficient 
grounds for scuttling the li
bel laws of the States in 
such wholesale fashion, to 
say nothing of deprecating 
the reputation interest of or
dinary citizens and render
ing them powerless to 
protect themselves." !d., 
418 U.S. at 370. 

He pointed out that the 
court's decision "cut 
deeply" into traditional tort 
law, paying no attention to 
the realities of defamation 
and the interests that the 
law condemning libel and 
slander is designed to vin
dicate. !d., 418 U.S. at 371 -
75. 

With regard to the "pre
sumed damage" rule, Jus
tice White reminded the 
Court that it performed a 
"vindicatory function ... , 
enabling the plaintiff to 
brand the defamatory state
ment as false" and, in some 
instances, to "expose the 
groundless character of a 
defamatory rumor before 
harm to the reputation" has 
occurred." !d., 418 U.S. at 
372. 

In addition, he defended . 
the rule as necessary "be
cause the judgment of his
tory was that the content of 
the publication itself was so 

likely to cause injury." 
Lastly, he defended the rule 
because "in many cases the 
effect of defamatory state
ments is so subtle and indi
rect that it is impossible 
directly to trace the effects 
thereof in loss to the person 
defamed." !d., 418 U.S. at 
373. 

He returned to this point 
later in his opinion, citing 
the preeminent tort author
ity - William Prosser who 
wrote in his celebrated trea
tise on Torts "that proof of 
actual damage will be im
possible in a great many 
cases where, from the char
acter of the defamatory 
words and the circum
stances of publication, it is 
all but certain that serious 
harm has resulted in fact." 
!d., 418 U.S. at 394. 

Justice White also de
fended the rule of strict li
ability because "the 
judgment of experience 
[has proved] that some pub
lications are so inherently 
capable of injury, and ac
tual injury so difficult to 
prove, that the risk offalse
hood should be borne by the 
publisher, not the victim." 
!d., 418 U.S. at 376. 

Finally, Justice White 
came to the defense of libel 
and slander laws generally, 
emphasizing the impor-

tance of civil protection of 
a person 's reputation as re
flecting "'the essential dig
nity and worth of every 
human being - a concept 
at the root of any decent 
system of ordered liberty."' 
!d., 418 U.S. at 402. 

CONCLUSION 

As Justice White ticked 
off these practical benefits 
of the common law of libel 
and slander, he was led to 
reconsider the pragmatic 
philosophy of free speech 
underpinning the New York 
Times rule. He retraced the 
historical relation between 
the First Amendment and 
the common law, conclud
ing that original design of 
"the freedom of speech" 
guarantee did not ban or 
limit ordinary civil claims 
for libel and slander. !d., 
418 U.S. at 380-86. 

This caused him to re
think "the central meaning 
of New York Times and ... 
the First Amendment," 
concluding that both the 
case and the constitutional 
text only placed " seditious 
libel-criticism of govern
ment and public officials 
... beyond the police power 
of the state." !d. , 418 at 
387. (To be continued) 

THE COURTS, THE SCHOOLS AND THE HOMES 

by Marilyn Titus 

A college girl is missing 
from her vacation. 

Her family is concerned. 
Finally, she is found -
badly decomposed. 

Little by little, the story 
unfolds. 

Detective work reveals a 
discription of a man last 
seen with her. An artist 

draws the picture. Someone 
recognizes the picture and 
calls the police. 

Two men are arrested 
and charged with her abduc
tion, sexual assault and mur
der. 

What is happening in the 
land is beginning to touch 
home to many families: the 
family of the girl, the fami
lies of her friends, the fami-

lies of the community where 
she was murdered, the fami
lies of the two men. Every
one is sick and horrified 
when they read the unfold
ing story. 

In the homes of this de
clared Christian nation 
(read our Declaration ofln
dependence) is a stark ab
sense of basic Christian 
training. The children need 
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a foundation that will en
able them to make good 
value judgments. They 
need to know that God is 
Almighty God. They need 
to know that God is the God 
of Providence. They need 
to know that He is Omnipo
tent God, Omniscient God, 
Omnipresent God. They 
need to both fear Him and 
love Him. 

When it comes to train
ing a child in the knowledge 
of their Creator, baby talk is 
out of order. Santa Claus is 
a stumbling block. And, 
most Sunday Schools teach 
stories that don't convey 
much more than Cinderella. 
However, 50 years ago this 
seemed to get us through to 
adulthood and marriage 
and starting our own fami
lies. Why doesn't it suffice 
now? 

Fifty years ago the 
schools were still having 
Christmas and Easter pro
grams. Teachers and prin
cipals were heard praying 
for the students. And, 
Christian values were 
taught and reinforced at 
every level: student to stu
dent, teacher to student, 
principal to student, teacher 
to teacher, etc. Children 
who repeatedly rebelled 
against these Christian val
ues were removed from the 
public classrooms and sent 
to "reform" school. And, 
the "reform" schools 
backed up these Christian 
values even more firmly. 

The police and lawmak-

ers were doing a better job 
of going after those who 
were detrimental to society. 
It was pretty clear that the 
laws of God as recorded in 
the Bible were being rein
forced by the law makers 
and the police. And, the 
courts did not look lightly at 
the offenders. Sodomites, 
prostitutes, gamblers, boot
leggers, exhibitionists went 
to jail along with the rest of 
the offenders. 

Today, perversion is 
rampant and a young lady is 
an easy victim. She is 
taught in school that sex at 
any age, with any body, in 
any way is okay. Inside, 
she feels a tug but has no 
foundations strong enough 
in which to stay anchored. 
Her friends tell her what 
they did. A cute boy has 
learned the way of females 
and lures her. She gives in. 
Now, she tells her friends. 

For awhile she contin
ues to feel an uneasiness. 
She thinks that it is because 
she knows her mother, or 
father, or grandmother, or 
aunt would disapprove. 
~aybe she attended Sun
day School and has to deal 
with something somewhere 
that she was taught. Or, 
maybe it is just that she 
feels that her Sunday 
School teacher would dis
approve and think less of 
her. She keeps it a secret 
from these people but the 
word is out to the boys and 
she gets more attention. 

As she grows older she 
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hears more. She sees more. 
She does more. 

By now she is very self
deceived. She believes, as 
her friends do, that she is 
mature and knowledgeable. 
She thinks she has her life 
under control and can make 
sound decisions. Going to 
a bar is no big deal. Leav
ing with a man is no big 
deal. His friend, seemingly 
uninterested, leaves also. 

Who are these two men? 
A past girl friend of one 

says "they wanted" some
thing from her she was not 
interested in giving so she 
stopped dating him. When 
I first read what "they 
wanted" I, thankfully, did 
not know what it meant. I 
finally asked and found that 
it was thoroughly disgust
ing and had to be both pain
ful and distructive to a 
woman's body. 

Thespaper next reported 
a male giving further details 
of these two men and their 
sexual activities. The re
port involved telling of sev
eral other men and lone 
females engaged in sexual 
orgies along with these two 
who were arrested. 

The victim, perhaps, had 
no idea of what was going 
to occur. Thinking that she 
was mature, and could 
make a decision to go with 
the one man, was some
thing comfortable to her by 
this time in her life. The 
report was that she was very 
willing to leave with him 
after his advances to her. 

The "friend" who also left 
may have been a surprise to 
her. 

Together, the men ap
parently did what they 
wanted and strangled her to 
death in the episode. 

What will the court do? 
Will it cleanse the land by 
avenging her blood? Will 
they get the death penalty? 

What will the schools 
do? Will they stop teaching 
children that they can de
cide for themselves what is 
right or wrong? Will they 
reverse and begin teaching 
Christian standards again? 

What will the parents 
do? Will they look at their 
lovely sons and daughters 
and want to protect them? 
Will they love them enough 
to give them the only real 
protection- the fear of the 
Lord, a knowledge of good 
and evil, a foundation that 
holds them firm so they can 
discern danger? 

Today we can not de
pend on baby talk, Santa 
Claus images and Cinder
ella type stories to protect 
our children from the ram
pages of hell that have been 
unleashed into our society. 
We have to be bold with our 
children. We have to be 
bold regarding our chil
dren's schools. We have to 
be bold about our political 
involvement at local, state 
and national levels. 

We have no choice. We 
must stop this evil in our 
land or lose our children 
and our land. 
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