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Ye can discern the face of the sky; but can
ye not discern the signs of the limes?
Matthew 16:3
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T

As Justice
Antonin Scalia
pointed out in
dissent, the
majority opinion
contradicted a
10-year old
precedent
upholding laws
making it a crime
to commit
homosexual
sodomy.

he once-touted Rea- crime to commit homosexual
gan/Bush revolution on sodomy:
In Bowers v. Hardwick, we
the Supreme Court came to an
abrupt and ignominious end on held that the Constitution does
May 20, 1996. Writing for a not prohibit... making homosolid majority of six, Justice sexual conduct a crime .... lfit is
Anthony Kennedy, a Reagan constitutionally permissible
appointee, ruled that the peo- for a state to make homosexual
ple of Colorado had no right to conduct criminal, surely it is
prohibit their elected repre- constitutionally permissible
sentatives from enacting pro- for a state to enact other laws
homosexual rights legislation. merely disfavoring homosexJoining with Justice Ken- ual conduct....And a fortiori, it
nedy were Reagan appointee, is constitutionally permissible
Sandra Day O'Connor, and for a state to adopt a provision
Bush appointee, David Souter. not even disfavoring homosexFour years before, these three ual conduct, but merely prohad betrayed those who had hibiting all levels of state
supported the presidents who government from bestowing
appointed them. In Planned special protections upon hoParenthoodv. Casey, 505 U .S. mosexual conduct.... The New
--, 120 LEd 2d 674 (1992), York Times A21 (May 21,
hiding behind the doctrine of 1996).
stare decisis, the three had afJustice Kennedy sought to
firmed the essential holding in evade Justice Scalia's logic,
Roe v. Wade.
claiming that the people of
In the Colorado case, how- Colorado had acted irrationever, they had no such place to ally, imposing a "disadvanhide . As Justice Antonin tage" that is "born out of
Scalia pointed out in dissent, animosity toward the class of
the majority opinion contra- persons affected." !d.
dicted a 10-year old precedent
Again, Justice Scalia rose
upholding laws making it a to the occasion:

The Court's opinion contains grim, disapproving hints
that Coloradans have been
guilty of "animus" or "animosity" toward homosexuality, as though that has been
established as un-American.
OJ course it is our moral heritage that one should not hate
any human being or class of
human beings. But I thought
that one could consider certain conduct reprehensible murder for example, or polygamy, or cruelty to animals Inside
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and could exhibit even
"animus" toward such
conduct.... !d.
Undeterred, Justice
Kennedy insisted that the
Coloradolawwasdifferent.
It interposed the state constitution between state and
local legislative bodies and
a "politically unpopular
group," shutting that group
outfromanyopportunityto
persuade those legislatures
to extend to the group, protection from discrimination. The Court, Justice
Kennedy stated, had to intervene in order to insure
gay and lesbian activists an
equal playing field in the
political process.
This proposition, Justice
Scalia countered, "finds no
support in law or logic."
The very nature of the
American constitutional
system, he wrote, is one of
allocation of powers among
national, state, and local
governments, and of limiting those powers with a
number of constitutional
prohibitions.
Surely Justice Scalia is
right. There are all kinds of
groups in America who are
barred by the Constitution
from getting their desires
enacted into law. The Ku
Klux Klan, for example, is
barred by the Equal Protection Clause and the First
Amendment from establishing an all-white, protestant Christian town. They
are absolutely prohibited
from capturing majority
representation on a city
council in order to enact
their political agenda into
law.
In effect, Colorado's
Amendment 2 _ struck
down by the Court, did just
this. It would have prevented those people who
favor the homosexual
rights agenda from per-
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suading a city council, or
other legislative, majority
from enacting its political
agenda prohibiting discrimination on the basis of
sexually-oriented behav1or.
If the Equal Protection
Clause is violated by
Amendment 2, as the Court
ruled, then why isn't the
Equal Protection Clause
violated when it is applied
to the Ku Klux Klan and its
agenda of religious and racial apartheid? No doubt,

cause they have not been
enacted out of "animus"
against the discriminator,
but out of concern for those
being
discriminated
against. And,hepresumed,
it is up to the Court to make
sure that the people live up
to this high moral standard.
This view of a constitutionally-imposed beneficent morality on the
democratic process did not
originate with Justice Kennedy and his majority colleagues in 1996. Rather, it
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such an interpretation of
constitutional equality
would turn the Clause on its
head. In fact, it would
make the entire Bill of
Rights a nullity for the very
purpose of that section of
the Constitution is to remove certain policy decisions from the democratic
processes.
Justice Kennedy sought
to escape this constitutional
dilemma by asserting that
Coloradans had deliberately intended to "disadvantag [ e] the group
burdened by the law." Id
He further disclaimed that
the people of that state had
simply voted to protect the
liberties of the people to decide for themselves how
they would relate -in housing and employment - to
persons who live openly as
homosexuals.
Apparently, in Justice
Kennedy'sworld,lawsprohibiting racialandreligious
discrimination are okay be-

had its roots in a court opinion written nearly 60 years
ago. Moreover, it was first
seeded by a Republican justice and, in turn, was
brought to fruition by aRepublican-dominated court.

REPUBLICAN ROOTS
During the late 1930's
and early 1940 ' s, the
Democratic Party engineered a constitutional
coup to legitimate the New
Deal, expanding the power
of the national government
at the expense of state and
local government, and at
the expense of economic
liberty. From 1936 until his
death in 1945, President
Franklin Delano Roosevelt
appointed nine justices to
the United States Supreme
Court. By 1941, when he
elevated Harlan Fiske
Stone - originally appointedbyPresidentCalvin
Coolidge in 1924 - to the
chief justiceship, all of the

justices but Stone and
Owen J. Roberts had been
appointed by FDR.
With the appointment of
Chief Justice Stone, the
President had accomplished what he had set out
to do four years earlier pack the court. The new
chief justice, although Republican, had never stood
inthewayoftheNewDeal.
In fact, it was Justice Stone
who wrote the opinion that
opened the door for Congress to claim unlimited
power under the "necessary
and proper" clause of the
Constitution. United States
v. Darby, 312 U.S . 100
(1941).
Less known, however,
was the new chief justice's
views on the Bill of Rights,
a revolution that was yet to
come. Those views had
been hidden in a footnote footnote 4 of the C arolene
Products case, famous only
to constitutional law teachers and avid readers of law
review articles.
In the Carolene Products case, Justice Stone refused to entertain the
possibility that Congress
had not acted to protect the
people's health when it
banned from interstate
commerce a product Iabeled, "Milnut, a compound made out of
condensed skimmed milk
and coconut oil made in
semblance of condensed
milk or cream." Such legislation was constitutional,
Justice Stone wrote, because it was "presumed" to
have been based "upon
some rational basis within
the knowledge and experience of the legislators."
United States v. Carolene
Products Co., 304 U .S.
144,152 (1937).
Absolutely no effort was
made by the Court to probe
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whether Congress had
acted corruptly to protect
the dairy industry from
competition in utter disregard of the interests of
"working and poor people"
to have "a healthful, nutritious, and low-cost food,"
as two persuasive studies in
the 1980'slaterestablished.
Miller, "The True Story of
Carolene Products," 1988
Sup. Ct. Rev. 397, 399;
Komesar, "Taking Institutions Seriously: Introduction to a Strategy for
Constitutional Analysis,"
51 U. Chi. L. Rev. 366,416
(1984).
The reason that the
Court did not engage in
such an inquiry was not because the justices believed
that the Constitution offered no protection to the
American people from corruption of the political and
legislative processes .
Rather, the Court simply
assumed that those interested in getting Milnut on
the market were politically
able to take care of themselves.
Justice Stone gave notice of this assumption in
his footnote 4, where he
wrote that the Court would
not be so sanguine about
"legislation which restricts
those political processes
which can ordinarily be expected to bring about repeal
of undesirable legislation."
In this category Justice
Stone placed, for example,
"the right to vote" and
warned that legislation limiting that right would "be
subjected to more exacting
judicial scrutiny under the
general prohibitions of the
Fourteenth Amendment."
United States v. Carolene
Products Co., supra, 304
U.S. 152, n.4.
In addition, he wrote,
there is another category,
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namely, legislation "directed ... against discrete
and insular minorities ...which tends to curtail
the operation of those political processes ordinarily
to be relied upon to protect
minorities" that deserved
" a correspondingly more
searching judicial inquiry."
/d In this group Justice
Stone placed religious and
racial minorities.

pointed Sherman Minton to
replace Wiley B. Rutledge
and Tom C. Clark to replace
Frank Murphy. These two
appointments proved even
more significant than the
first two.
Justices Rutledge and
Murphy, along with Justices Hugo Black and William
0.
Douglas ,
constituted the "liberal
wing" of the Court. Their
untimely deaths in 1949,

It was not until Republican President
Dwight D. Eisenhower appointed Earl
Warren as ChiefJustice and William J.
Brennan as Associate Justice that the
Court began to move in a new direction.
REPUBLICAN RESCUE
Justice Stone's promise
of Court protection of the
political processes and of
persecuted minorities lay
dormant during the decades
of the forties and fifties.
The Communist Party, for
example, was virtually excluded from the political
process, yet laws targeting
that small minority were
consistently upheld by the
Court. See, e.g., Dennis v.
United States, 341 U.S . 494
(1951).
During this period the
Court was completely
dominated by appointees of
Democratic presidents. In
1945, Harry S. Truman appointed Harold H. Burton
to replace Justice Roberts
and, in 1946, Truman selected Fred M. Vinson to
become Chief Justice.
Both joined court majorities in the Communist Party
cases. Both were identified
with the more conservative
wing of the court.
Later, Truman ap-

coupled with the appointment of their replacements,
stayed for a time the constitutional
revolution
whereby the Bill of Rights
would be extended to the
states by way of the Fourteenth Amendment. Compare
Adamson
v.
California, 332 U.S. 46
(1947) with Brock v. North
Carolina, 344 U .S. 424
(1953).
It was not until Republican President Dwight D.
Eisenhower appointed
EarlWarren as Chief Justice and William J. Brennan
as Associate Justice that the
Court began to move in a
new direction. Together the
two led a constitutional
revolution that continues
even today.
First, the two men joined
forces with liberal justices
Black and Douglas to establish that the Equal Protection Clause required
reapportionment of both
houses of state legislatures
on the basis of an "equalpopulation principle ."

Chief Justice Warren announced that "any alleged
infringement of the right of
citizens to vote must be
carefully and meticulously
scrutinized ...." Reynolds v.
Sims, 377 U.S. 533 (1962).
The "one man/one vote"
cases, although not explicitly grounded in Justice 's
Stone's footnote m
Carolene Products, reflected the same constitutional philosophy. It is the
Court's duty to ensure that
the democratic processes
are working. Therefore, it
is crucial for the Court to be
especially solicitous of any
claimed infringement of the
right to vote. See Ely, Democracy and Distrust 7-8,
87-88 (1980).
This concern for the
right to vote was heightened if there was any suggestion that the usual
political process had been
altered in a way that adversely affected the interests of a minority group.
This is best illustrated by
analyzing the case of
Hunter v. Erickson, 3 93
U.S. 385 (1969), decided in
the last year of Earl Warren's chief justiceship.
In Hunter, the people of
the city of Akron, Ohio,
had, by referendum, repealed a city councilpassed fair housing
ordinance by means of an
amendment to the city charter. It further denied to the
city council any authority
to prohibit racial or religious discrimination in
housing unless the measure
was submitted to the people
for a vote and ratified by a
majority of the voters.
Justice Byron White,
writingforamajorityofsix,
found the city charter
amendment unconstitutional, not because it discriminated on the basis of
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race or religion, but because it placed a special
burden upon "racial minorities" and, thereby, "disadvantaged" them "by
making it more difficult to
enact legislation in [their]
behalf.. .. " ld, 393 U.S. at
393.
Not one Republican-appointed judge raised any
voice in protest, even
though the Court at the time
was comprised of four Eisenhower appointees. Even
Justices John Marshall Harlan and Potter Stewart, who
often distanced themselves
from the Chief Justice and
Justice Brennan, concurred, endorsing the constitutional philosophy first
articulated in the Carolene
Products footnote. /d., 393
U.S. at 394-95.
While no justice cited
Stone's Carolene Products
footnote in Hunter, Chief
Justice Warren E. Burger President Nixon's choice
did.
Two years after
Hunter had been decided,
the Chief Justice explained
thatHunterwas an example
of the Court's acting in order to protect a "discrete
and insular minority" from
being "fenced out" of the
ordinary political processes. Gordon v. Lance,
403 U.S. 1 (1971).
Eleven years after that
Justice Harry Blackmun,
another Nixon appointee,
explicitly embraced the
Carotene Products doctrine as the rationale of the
Court's majority opinion in
Washington v. Seattle
School District No. 1, 458
U.S. 457 (1982). In that
case, a court majority of
five struck down a Washington state initiative prohibiting local school boards
from adopting mandatory
busing for purposes of racial integration.
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Justice Blackmun proclaimed that "the Equal
Protection Clause... guarantees racial minorities the
right of full protection in
the political life of the community" and that the reallocation of power from local
school board to a state-wide
legislative body unconstitutionally disadvantaged
minority racial groups:

ACTIVISM
Case precedents such as
Hunter and Washington
might have been confined
to racial minorities except
for the fact that the GOPled Court had extended
equal protection beyond
race into a number of other
classes.
Justice Brennan made

Not one Republican-appointed
judge raised any voice in
protest, even though the Court
at the time was comprised of
four Eisenhower appointees.
... [W]hen the State's allocation of power places
unusual burdens on the
ability of racial groups to
enact legislation specifically designed to overcome
the "special condition " of
prejudice, the governmental action seriously "curtail[s} the operation of
those political processes
ordinarily to be relied upon
to protect minorities."
United States v. Carolene
Products Co., 304 U.S. 144,
152-53, n.4 (1938). !d.,
458 U.S. at 486.
Although the four dissentingjusticeshad all been
appointed by Republican
Presidents, three of the five
who comprised the majority in the Washington case
had also been appointed by
Republicans . In other
words, the Court was comprised at the time of seven
justices appointed by Republican presidents and
only two by Democratic
presidents.

REPUBLICAN

the first effort, writing in
Frontiero v. Richardson,
411 U.S. 677 (1973) that
women, like blacks in
America, were a "discrete
and insular" group, historically discriminated against,
and therefore deserving
constitutional protection
comparable to that extended to racial minorities.
Chief Justice Burger, Justice Blackmun, and Justice
Stewart all concurred, disassociating themselves
from Justice Brennan's reasoning, but not his conclusion.
Only Justice
Rehnquist dissented.
While Brennan never
got his way with his rationale, he did lead the Court to
reverse a number of prior
precedents holding that the
Equal Protection Clause
prohibited only racial discrimination and to extend,
with only two exceptions,
substantially the same constitutional protection
against sex discrimination
as is afforded to race. See
Craig v. Boren, 429 U.S.

190 (1976); Michael M. v.
Sonoma County Superior
Court, 450 U.S . 464
(1981); and Rostker v.
Goldberg, 453 U.S. 57
(1981).
While Brennan did not
succeed in the sex cases,
Justice Blackmun took the
"discrete and insular minority" language of the
Carolene Products footnote to extend the Equal
Protection Clause to "aliens." Graham v. Richardson, 403 U .S. 365, 372
(1971). This opened the
door to all kinds of restrictions against states' denying to aliens welfare and
education benefits.
Other efforts were made
to grant "discrete and insular" status to other groups.
See, e.g., New York Transit
Authority v. Beazer, 440
U.S. 568 (1979)(methadone users). Although
none of these succeeded,
the Court still moved to halt
a number of legislative enactments that it perceived
to be the product of animus,
for example, against the
mentally-retarded and hippies. City of Cleburne v.
Cleburne Living Center,
473 U.S . 432 (1985)(mentally retarded); U.S. Dept.
of Agriculture v. Moreno,
413 U.S. 528 (1973)(hippies).
Justice Kennedy explicitly relied on Moreno in the
Colorado case. Moreno
was, in tum, written by Justice Brennan when there
were only two Democratic
appointees on the bench.
Only Chief Justice Burger
and Justice Rehnquist dissented. Justice Brennan
provided all the fuel that
Justice Kennedy needed:
.. .[T}here is little legislative history to illuminate
the purposes of the [act}.
The legislative history that
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does exist, however, indicates that [it} was intended
to prevent so-called "hippies" and "hippie communes" from participating
in the food stamp program.
The challenged classification clearly cannot be sustained by reference to this
Congressional purpose.
For if the constitutional
conception of "equal protection of the laws " means
anything, it must at the very
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least mean that a bare congressional desire to harm a
politically unpopular
group cannot constitute a
legitimate governmental
interest. Id, 413 U.S. at
534.

CONCLUSION
There are some who are
urging those who are skeptical about Bob Dole' s conservative credentials to

vote for him for the sake of
the Court. Not only does
Dole's record of approval
of a number of justices on
the Court offer no evidence
of a desire to reinstate the
Reagan/Bush counterrevolution, there is no evidence
that any thing even approaching such a counterrevolution has ever come
from a Republican president.
To the contrary. The

Court has been, since the
close of Nixon's presidency, a GOP-majority
Court. And even before
that, two of its most active
justices, Warren and Brennan were Republican appointees and largely
responsible for the judicial
constitutional coup d 'etat
that the Court continued on
May 20, 1996.
~

BIBLICAL PRINCIPLES AT WORK
By Troy A. Titus, Esq.

A

ccording to my computer log, it was April
I, 1995 when I last worked
on the article that I had
promised my father I would
write for the Forecast over
a year ago. The article,
which will discuss the law
and ethics of asset protection devices, remains unfinished.
This year, on the last
Sunday of May, the Forecast Editor I call "dad"
wound up in the hospital
having his appendix removed. The doctor said
his stay will last five to
seven days.
Now you all know what
it takes to get me to write an
article.
The asset protection
piece will stay on my hard
drive a while longer as I felt
impressed to write on another subject. I decided that
while your editor lay in a
hospital bed this week, it
was more important for me
to share with you my
thoughts on the application
of Biblical principles of law
to an attorney in private

practice.
I graduated from Regent
University Law School in
1989 and began to practice
law in Virginia Beach as
soon as I received my license and still maintain my
firm about a mile from Regent. My academic transcript at Regent included
my scores in a course called
Common Law which was
taught by Dean Titus. Although he doesn't teach the
class anymore, his text,
"God, Man, & Law", published by Bill Gothard, continued as part of the
curriculum until the end of
1995-96.
The legacy of the course,
and the commitment to Biblical teaching remains with
the professors and the students who continue to
search for the truth. Professor Titus continues to teach
those of us who read his
newsletter and other writings that the Bible is the
best road map for law and
public policy if we can only
learn how to use it.
The legal principles
taught in the Bible may
seem to have more to do
with public policy than law.

The principle of vow, for
example, is easy to apply as
a basis for the formation of
contract law, but when a
new client brings you a
breach of contract case, I
find myself looking for
what the Virginia Supreme
Court has said in similar
cases. I look at the statutes
passed by the State legislature. I read the contract and
I talk with witnesses. I
don't immediately respond
to my client by citing passages from Exodus.
However, I must always
remind myself what the Bible says about promises,
oaths, and agreements. As
I remind myself, my duty to
my client, myself, and to
God is fulfilled as I do my
best to counsel my client to
make good decisions based
upon all applicable legal
principles, including those
found in the Bible. In doing
so, I help a small part of our
legal system respond to
God.
Each client I have and
each case I handle does affect the formation of the
laws we all must live by.
The politicians who pass
the laws respond, in part, to
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the voters attitudes, the lowing the law of Domin- folks still come to my office get discouraged when I
judges who mold the laws ion, an attorney should be seeking sound legal advice don't trust anybody anyrespond, in part, to the liti- doing everything he can to and counseling regarding more.
gants and their attorneys help his client be a good how to handle certain disBy nature I am a very
who press them, the con- steward of his resources putes. But others seek to trusting person, but as a
tracts are drafted by attor- and property. It is fairly abuse a system which is not practicing attorney in modneys who draft them in easy for a lawyer to gener- hard to abuse and lends it- em American society, I do
response to the last loop- ate a sizable legal bill for self to the outrageous.
not trust any statement until
It is encouraging when I can prove it. I withdrew a
hole some client got some both sides in any lawsuit,
attorney to convince some but most cases don't justify Biblical principles are ap- case this morning after I
judge to allow. All of us it. I find myself spending plied by judges and others was unable to verify my elineed to try to respect Law most of my time in most of in cases. I appreciate the ent's position that one of
so that it, and society with my cases figuring out what restitution awards in crimi- two defendants was liable.
it, doesn't deteriorate will probably happen at nal cases and the sincere at- I had no more than his word
around us.
and I told him I didn't feel
1-------------------------------------------l his word was worth pursuRecently a client of mine
ing the claim. He actually
agreed with me to make a
very reasonable offer to setconceded that I was right
tle a case even after I found
and agreed to solely pursue
the other defendant. The
a law that allowed him to
avoid paying the other
opposing attorneys were
party anything. We agreed
surprised that we withdrew
that it was appropriate due
the claim and especially our
reasoning behind our decito the fact that he had made
sion. We had nothing to
certain promises and he
should keep his word.
lose if we proceeded except
the continued erosion of
Unfortunately, our offer
our legal system because an
was rejected and we proceeded to trial. The case trial and what a just result tempts by most judges to attorney didn't stand up for
against my client was sum- would be, structuring a rea- treat people equally and what is right.
My practice steadily
marily dismissed by the sonable settlement, and fairly according to the law.
grows because my clients
judge, as the law allowed, persuading the opposing atBut it is discouraging hear the truth and want to
but I knew my client had tomey and my client to
when judges admit in open do what is right, they don't
made the right decision agree to the plan.
Today I spoke with a eli- court that they strongly be- get ripped off by their own
when he made his settlement offer. Perhaps he will ent of mine about whether lieve that many people lie attorney, and they are
do the right thing once or not we should pursue a under oath in their courts on soundly educated regarding
again and pay what he of- contract claim against a a daily basis, but don't even all available options. I lose
fered anyway (less his legal person who cannot handle threaten contempt or per- some business, however,
expenses of our court ap- any additional financial ob- jury charges to those they due to my honest approach.
ligations at this time. The believe are lying. It is dis- If they don't like what they
pearance).
Most of my cases are claim could have been pur- couraging when I wait for hear, they find an attorney
settled when my clients sued, but we agreed to defer my cases to be heard week who tells them what they
consider factors other than the case for a year under- after week and the hearing want to hear, true or not.
One client did not want
the law after I assess their standing that we may close before mine involves two
case with them. A common the file and forgive the debt. attorneys arguing for forty- to hear my assessment of
Law is often forgotten. five minutes over the single her divorce. It made her so
practice of many lawyers is
to assess the·, economic Jurisdiction is sometimes issue whether a $120 uncomfortable that she litbenefits of resolving a dis- ignored. The greatest prob- charge for copies of condo- erally squirmed in her
pute without litigation. lem is that the modem role minium documents is justi- chair. All I told her is that I
These assessments will set- of the attorney is primarily fied while both charge their recommended working
tle many cases by structur- that of a hired gun. Those clients $17 5 an hour for the hard to settle the case, look
at the economic reality of
ing settlements based upon who wish to pursue outra- appearance.
It is also discouraging both she and her husband
a risk of loss at trial and the geous claims or those who
cost of continuing to liti- wish to avoid valid obliga- when I consider myself an having to make financial
tions are constantly pursu- expert in spotting a "worth- sacrifices to survive living
gate.
Although most won't ing those attorneys who are less client" by recognizing apart and for her not to
think of this practice as fol- able and willing to promote standard lies I've heard spend a fortune in legal fees
their cause. Many good countless times before. I

It is fairly easy for a lawyer to
generate a sizable legal billfor
both sides in any lawsuit, but
most cases don't justify it.
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trying to punish her husband through the legal system, but to be a good
steward of her money, refocus her emotions in positive ways to rehabilitate
herself, and to maintain a
healthy environment for
her children. She wanted to
fight and found someone to
fight. Now she and her husband are both broke.
One of the most common misconceptions clients present to me is the
proposition that their case
is vital to their future. The
client who told me last year
that his entire business will
stand or fall based on the
outcome of one case heard
my "bread upon the water"
speech. The last thing any
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of us need to be doing is
relying on the outcome of
any litigation for our business or personal needs.
God supplies all of our
needs and He does so in a
variety of ways. Often
times we do not know how
He will provide for us, but
He does. We need to rely
on Him and cast our bread
upon the waters for it to return to us. A lawsuit may
be something we need to
pursue, but I work hard to
make sure my clients aren't
depending upon the outcome. If itlooks like everything is tied up in one case,
I try to get my clients to
look at starting new ventures to pursue other avenues of generating income

and recouping losses. A
good claim can fail for a
variety of reasons, but even
if it fails, God can provide
the same recovery or more
through other means.
Knowledge of the principles of law in the Bible is
vital to the proper application of any legal advice.
Knowledge of the legal system and large body of law
and procedures that make it
work is also vital to providing sound results and obtaining appropriate relief.
All of us can continue to
learn more, lawyers and
laymen alike, so that we can
all live more peaceably
with each other, resolve our
disputes quickly, efficiently, and with a high de-

gree of respect and honor
for both sides of the case.
Remember, each person involved in a case, from the
judge, to the witnesses, to
the parties and their attorneys are created by God in
Hisimage. ~

THE "CHILDREN'S MOVEMENT"
1

"Who do we
standfor? We
standfor the
mighty, mighty
children. "

996may godowninhis- enthused that the marching
tory as the year they children's "thunderous
marched on Washington. sound" put to rest the "adThere was the Million Man age that children should be
March. Then came Wash- seen and not heard." She
ington for Jesus. Now - on followed with a glowing reJune 2- the "Stand for Chil- port of the speeches punctudren" rally.
ated with optimism for the
As reported in The Vir- future. The crowd, Simpginian-Pilot, 10,000 chil- son wrote, was sprinkled
dren "stomped their with teachers and preachway ... across the Arlington ers, coaches and counselors,
Memorial Bridge" chanting dismissing critics as cur- "Who do we stand for? mudgeons more interested
We stand for the mighty, in money than in the kids.
mighty children." And as Id atA1, 10-11.
they "rounded the bend to
ln the same Sunday pathe Lincoln Memorial they per - the Metro Section, this
came face to face with a sea .same reporter bylined a feaof about 200,000 people ture story headlined, "Love
who had come to rally in the is the major theme in a
name of the children." The same-sex marriage." As
Virginian-Pilot A1 (June 3, was true of her front-page
1996)
report, Simpson wrote
In her lead sentence re- glowingly:
porter, Elizabeth Simpson,
Last weekend's wedding

was lovely in all the usual
ways.
The flower girls in frilly
dresses ...
The recitation of vows,
the exchange of wedding
bands.
The promise to stay together... 'til death do them
part. !d. at B 1.
The two "newly weds,"
as the accompanying photo
unmistakably showed were
two women - one the minister of the Unitarian Universalist Church of Norfolk.
Reporter Simpson acknowledged that, "in the eyes of
many," the union was "a terrible example of something
wrong with this country."
As for Simpson, she concluded simply: "I wish them
well."
While these two stories
appear at first glance to be
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disconnected, it would be tent. For example, decades book Common Fire, but
grave error not to see the of research leave no doubt there are commonly shared
link provided by their com- that empathy- the ability to experiences: a parent common reporter and her empa- assume another's point of mitted to a cause, service
thetic response. At stake is view - develops naturally in opportunities during adothe very future of America. the first years of life... The lescence, cross-cultural exAt the heart of the chil- Moral Child, U.S NEWS at periences.... !d. at 55.
dren ' s rights movement 54.
To get to this prescripand the homosexual rights
From this "uncontested tion for developing a moral
movement is an attack on scientific" premise, the child, proponents must reGod and His law. Both "task for parents is not so ject the Biblical doctrine of
movements place man at much a matter of teaching "original sin." And they do
the center of the universe, empathy as not quashing its so without hesitation, disin the one case the "inno- natural flowering." !d. missing their critics as havcent" child and in the other, - -- -- - -- - ----'--- - - - -- - - - - l
the "autonomous" individAll that need be done, after having setfree
ual.
Both deny the existence
a child's will to do good, is for the experts
of an objective legal order,
put in place by the Creator to teach the child how "to think about such
and binding on mankind.
With regard to sodomy, things as justice andfairness" and how to
the evidence is plain for all
stimulate the child to "act on those
to see. The children's rights
movement is more subtle.
,
h ..lg~h.,.t.,.\'..._ ________
For that reason, alone, it is _ _ _ _ _ _ _.....to~~u;n~l
equally - if not more - dan- Such emphasis on chil- ing a "dark and cynical
dren's natural empathy viewofhumannature," and
gerous.
cannot be overstated. It is, embracing with abandon
the U.S. NEWS reports, "the "the romanticism of Jean
RIGHTS
bedrock of human moral- Jacques Rousseau." !d.
" ...[P]sychology's 'huWhen all the layers are ity." Any action that could
pealed away, the core of the possibly threaten its "natu- man potential' movement
claim for children's rights ral" development must, and the 'constructivist'
is the right to keep one's therefore, be prohibited. movement in education"
natural innocence. If there Obviously, spanking is just presupposes not only a
is, for example, a right not one of those things that child's "natural empathy,"
to be physically disci- quash a child's natural but an "untapped potential
plined, it is so because sympathy for others . for reasoning." !d. So all
physical punishment pre- Hence, one of the rights of that need be done, after
supposes that the child has children is to be free of any having set free a child's will
deliberately chosen to do physical discipline of their to do good, is for the experts
to teach the child how "to
wrong. But if a child is, by parents.
On the other hand, ac- think about such things as
nature, innocent, then
physical punishment is, by tion that nurtures the justice and fairness" and
definition, a violation of the child's natural empathy is how to stimulate the child
not only to be promoted, to "act on those thoughts."
child's rights.
What is just and fair,
Children, psychologists but required. Thus, there is
tell us, are really "biologi- the movement in education what is right and wrong,
cally wired" to do good. circles today to require will just naturally flow
The June 3, 1996 issue of school children- especially from the child's naturally
the U.S. NEWS AND teenagers - to engage in good fountain.
In summary, then, the
WORLD REPORT was community service:
There is no such thing as children's rights movement
quite confident in this:
Psychological under- a "Ghandi pill, " Lesley is a movement designed to
standing of moral develop- College Professor Laurent make sure that the child has
ment is actually quite Parks Daloz and his col- a right to be a child. Out of
sophisticated and consis- leagues write in the new his natural innocence, we
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are assured, will come a
brand new world devoid of
evil. Then, and only then,
can mankind concentrate
on doing the good that he
was all along "biologically
wired" to do.

REALITY
The truth is just the opposite. The Bible teaches
that the first man and the
first woman were not "created after their own kind,"
but in the image of God.
Genesis 1. The Bible also
teaches that God did not
program man to do good, as
if he created a goose who
always flies south in the
winter and north in the summer. Genesis 2.
Rather, God created all
men with the capacity to do
good. Until the fall, Adam
and Eve also had the will to
do good. After the fall,
however, they lost that will;
and from then on they and
all their progeny have a will
to do evil. The Apostle
Paul, affirming the Old
Testament, put it this way:
As it is written, There is
none righteous, no, not
one: There is none that understandeth, there is none
that seeketh after God.
They are all gone out ofthe
way, they are altogether,
become unprofitable; there
is none that doeth good, no
not one.
Their throat is an open
s ep u Ic h r e; with their
tongues they have used deceit; the poison of asps is
under their lips; Whose
mouth is full of cursing and
bitterness: Their feet are
swift to shed blood: Destruction and misery are in
their ways: And the way of
peace have they not known:
There is no fear of God before their eyes. Romans
3:10-11.

The Forecast

Paul did not write of the
human condition as having
been conupted by civilization or society or some
other ecological phenomena. Rather he was writing
of the human condition
from birth. For as David
wrote in his great confessional Psalm:
Behold, I was shapen in
iniquity; and in sin did my
mother conceive me .
Psalm 51 :5. See Job 14:4;
John 3:6.
And as Paul himself
wrote:
Wherefore, as by one
man sin entered into the
world, and death by sin, so
death passed upon all men,
for that all have sinned.
Rom. 5:12.7
So what is man to do?
Deny reality, by denying
sin and death? Or face reality, and acknowledge the
fault that is in him. Modernists have deliberately chosen to "construct" their own
"reality" and hope for the
best, ready always to blame
others for messing up the
human ecology.
In doing so, they not
only seek to excuse their
own failures, but to justify
their right to rule others.
Not surprisingly, they seek
to get their views enacted
into law. And, as the U.S.
NEWS & WORLD REPORT observed, there are a
number of "lawmakers and
public officials ... [who] are
even agitating for a creation
of a national public policy
on the cultivation of private
character." U.S. NEWS, supra, at 54.

RULE
If there is anyone who
stands out as a proponent of
such a national policy, it is
Marian Wright Edelmen. It
is she who "summoned
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Americans" to the rally in
Washington to Stand for the
Children. Gleick, "The
Children's Crusade," Time
31 (June3, 1996). And it is
she who, as president of the
Children's Defense Fund,
has lobbied for the past 25
years for more and more
governmental takeovers of

proposals is the need for
funding. With few exceptions, most agree that the
funds must come by and
through the government in
Washington, the only institution with the power and
the resources. See, Time,
supra, at 34-35.
With government subsi-

tasks traditionally left to the
family .
Edelman is part of a
growing "communitarian"
approach to the raising of
children, symbolized most
recently by her friend
Hilary Clinton's book, It
Takes a Village. Communitarians include both diehard liberals and some
conservatives. They are
united by their diagnosis of
the ills facing the nation,
the disintegrating two-parent family, the increasingly
irrelevant church, and the
embattled neighborhood
school. What is being discussed and proposed are
new "community structures" upon which to build
the nation's future.
At the center of these

dies will come government
control. And when the subject of the funding is the
development of "private
character" in a nation ' s
children, one cannot avoid
the specter of totalitarian
rule.
To those who hold to
modem scientific dogma
about human behavior, the
threat of total control is
merely an issue of who gets
to be at the controls. Modernists have long abandoned individual freedom
as illusion. After all, most
psychologists have decided
already that human beings
are "biologically wired."
So why not have the best of
the biologically wired rewire the rest of us?
Only those who believe

the Biblical account of
man, male and female,
adult and child, stand in the
way . For as M. Stanton
Evans has brilliantly reminded us:
All [are} creatures of
God, and [bear] the image
of their maker; but none
[are] himself divine, or
even nearly so. Whatever
their earthly talents or inequalities, men [are} men,
and therefore sinners;
there [are} no "supermen, " "human gods, " or
"great souled men" who
could do whatever they
wished and rule at their
pleasure over others. All
[are} equally subject to the
law of God. Evans, The
Theme is Freedom 143-44
(Regnery: 1994)
It is this sober view of
mankind that cries out for
rules to govern those who
would claim rule over us.
And it is one deeply embedded in America from its
founding period. !d. at 95112. Indeed, it is only a Biblical view of man that yields
a civil society in which people enjoy civil liberty.

CONCLUSION
The hope of the children's movement, one of its
major supporters has said,
is that in the near future
Americans will be able to
"rebuild our communities ... around our kids. "
U.S. NEWS& WORLDREPORT, supra, at 59. This
hope is false for there is no
future - for the children or
anyone else, if America
does not rebuild around our
God.
fi"<
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OBSCENITY: PERVERTING
THE FIRST AMENDMENT
(Part II - Part I appeared
in the May 1996 issue of the
Forecast)

F
The Court's
constitutional
formulation of
obscenity law is
both lawless and
ludicrous, being
both
self-contradictory
and meaningless.

rom 1791, the date of
the ratification of the
Bill of Rights, until 19 57,
the United States Supreme
Court had never found the
First Amendment even remotely relevant to the constitutionality of a federal or
state obscenity law. See
Chaplinsky v. New Hampshire, 315U.S. 568,571-72.
This 166-year history
was turned on its head by
the Court when it ruled that
the First Amendment actually commanded that obscenity must be defined by
Congress and the fifty state
legislatures in a way that
was consistent with the
Constitution. Roth v .
United States, 354 U.S. 476
(1957).
Not only was this decision by the Court contrary to
precedent, but Roth and its
progeny defy the text of the
First Amendment, its history and its purpose. In addition,
the
Court's
obscenity decisions violate
the role of the Court as dictated by Article III of the
Constitution. Finally, the
Court's constitutional formulation of obscenity law is
both lawless and ludicrous,
being both self-contradictory and meaningless.

THE ORIGINAL TEXT

The First Amendment
commands that Congress
"shall make no law .. .abridging the freedom of speech,
or of the press .... "
By this simple language,
the Constitution's framers
contemplated a constitutional negative on legislative power. To be an
effective legal limit on that
power, the constitutional
limitation was phrased in
the negative, not the positive, and phrased as a legal
term, not a factual one.
The task of the reader of
the text is to determine the
content of the legal terms
and determine whether, in
particular instances, the
constitutional norm has
been violated. This calls for
an understanding, initially,
of the meaning of "the freedom of speech" and of "the
freedom of the press."
At the time the Constitution was written, both terms
had fixed meanings. Freedom of the press meant that
no civil government had any
authority to license the publication of anything, written
or oral. Only the people had
that authority, for only the
people had the authority to
function as editors. Titus,
"The Freedom of the PressAn Introduction," The
Forecast (Nov. and Dec.
1995).

The civil government
could function as an editor
only incidentally to some
other grant of power. For
example, because the civil
government could establish
a military defense force, it
could create a military
newspaper, incidental to its
authority to discipline the
armed forces. But the civil
government could not establish a literary publishing
house to screen the publication of all novels, because
no civil government has any
jurisdiction whatsoever
over literature.
The purpose of the First
Amendment Press Clause is
to prohibit the civil authorities from assuming jurisdiction over literature, as
incidental to a claim of
authority to perform the task
of Editor-in-Chief of the
people. Having no such jurisdiction, the civil government is powerless, under the
Press Clause, to exercise
editorial judgment. It may
act only to punish after the
people have exercised their
rightful editorial power.
Thus, the Press Clause is
not relevant to the enforcement of criminal laws prohibiting obscenity, unless
the law is so loosely and
unartfully drawn as to grant
to civil authority editorial
power. In that event, the
law is to be struck down as
an unconstitutional grant of
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licensing authority. See
Lovell v. Griffin, 303 U.S.
444 (1938).
As for the freedom of
speech, that term meant that
the civil government had no
authority to enact any law
the purpose of which was to
protect the sovereignty of
the nation by protecting the
security ofthe current form
and structure of the civil
government. At the heart of
the principle of the freedom
of speech was that a nation's civil sovereignty remained in the people .
Titus, "The Freedom of
Speech - An Introduction,"
The Forecast (Sept. and
Oct. 1995).
The central purpose of
the Speech Clause, then, is
to stop civil authorities
from wrapping themselves
with the cloak of political
sovereignty. Laws protecting the reputation of the
government or striking preemptively against the people so as to prevent political
unrest or insecurity are prohibited by the First Amendment. See, e.g., New York
Times v. Sullivan, 376 U.S.
254. 276 (1964) and Terminiello v. Chicago, 337
U.S. 1 (1949).
Given these historic
definitions of the freedoms
of speech and of the press,
there is no doubt why - for
over 165 years - the United
States Supreme Court
never applied the First
Amendment to a federal or
state criminal prosecution
of obscenity.
By definition, criminal
prohibitions are not licensing statutes. Therefore,
they do not implicate the
Press Clause.
Nor do such criminal
statutes "abridge" the freedom of speech. The policy
or purpose of criminal prohibitions against obscenity
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have nothing to do with the
protection of the sovereignty of the nation by preserving the current political
order. Rather, they are designed to protect the moral
decency and social order of
the community . Paris
Adult Theatre I v. Slaton,
413 U.S. 49,59-61 (1973).
How that moral decency
and social order is defined

viting the pornographer to
wrap his wares in the First
Amendment, the Court has
given legitimacy to gross
sexual pandering that has
directly contributed to a severe moral breakdown in
society. The people are so
busy indulging their sexual
appetites that they have become political eunuchs.
This could not have been

ary view of law pragmatically tailored to meet the
changing needs of society.
The notion that the freedom
of speech or the freedom of
the press had been frozen
by the text of the Constitution was anathema both to
liberals and to conservatives.
Justice Felix Frankfurter, a political liberal, but
a judicial conservative, put
the case as well as anyone
when he wrote:
As judges charged with
the delicate task ofsubjecting the government of a
continent to the Rule ofLaw
we must be particularly
mindful that it is "a constitution we are expounding, "
so that it should not be imprisoned in what are
merely legal forms even
though they have the sanction of the Eighteenth Cenpossible except for a trans- tury.
Adamson
v.
formation of the meaning of California, 332 U.S. 46, 66
law in America and of the (1947)(concurring opinrole of the Court under the ion).
Constitution.
In order to escape from
this constitutional "straitREMAKING THE
jacket," Justice Frankfurter
CONSTITUTION
read the constitutional text
as open-ended. That is, he
The Court' s obscenity found all but the most techrulings from 1957 to date nical, language adaptable to
are rooted in a definition of changing times. Indeed, he
law totally foreign to that believed that the very nacontemplated by the Con- ture of constitutional law
stitution. When the First and judicial review deAmendment was written to manded such flexibility .
prohibit any "law ... abridgIn his concurring opining the freedom of speech, ion in Dennis v. United
and of the press," law States, 341 U.S. 494, 518meant a pre-existing rule 56 (1951), Justice Frankfixed as to time, uniform as furter had occasion to apply
to situation, and universal his constitutional philosoas to application within the phy to "the freedom of
jurisdiction of the law- speech." In that opinion, he
maker.
made absolutely no effort to
The Court's obscenity determine the meaning of
decisions were planted in the phrase as it was contemquite a different legal soil. plated by the Constitution's
By the time that Roth drafters.
reached the Court in 1957,
Rather, he began with
the Court was thoroughly his own view of political
imbued with an evolution-

A people exploited by
pornography loses its nwral
fiber and, consequently, its
fortitude and will to resist
political tyranny.
and protected is not the
business of the Speech
Clause. That is left to the
civil legislative authorities,
limited only by the prohibition against any law the policy of which is to wrest the
nation's political sovereignty from the people.
By expanding the
Speech Clause to include a
command to the Congress
and the state legislatures on
how they must define the
social moral order, the
Court has actually undermined the political sovereignty of the people, the
very thing that the Speech
Clause was designed to
protect. A people exploited
by pornography loses its
moral fiber and, consequently, its fortitude and
will to resist political tyranny.
Ironically, the Court has
in the name of the freedom
of speech actually contributed to the undermining of
the very freedom that it has
purported to protect. By in-
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sovereignty and the author- ica 's founders, Justice some limitation upon exity of a nation to protect Frankfurter limits the pression. !d., 341 US. at
itself from its enemies, both American people's right to 550.
change their system of govSecond, he justified
from within and without:
... {T]he United States ernment to "nonviolent transforming the First
has the powers inseparable constitutional process ." Amendment's "categorifrom a sovereign na- !d., 341 U.S. at 547. Be- cal" demand that Congress
tion ... The right of govern- cause "no government can enact no law abridging
ment to maintain its recognize a 'right' of revo- freedom of speech, into one
existence - self-preserva- lution or a 'right' to incite with certain exceptions. ln
tion - is the most pervasive revolution," then the free- Dennis, Congress was entiaspect of sovereignty. !d., dom of speech clause can- tled to enact a law that,
not possibly protect against Frankfurter himself agreed
341 U.S. at519.
From this premise, Jus- any law prohibiting the se- "restrict[ed) the exercise of
tice Frankfurter proceeded rious and passionate advo- free speech," because the
to repudiate the very legal - - -- - - - - - -- -- - - - - -- -- -l
foundation of the American
Revolution and the very
constitutional premise of
popular sovereignty embraced in the First Amendment He wrote that speech
advocating "the overthrow
of the Government by force
or violence ... ranks low" on
any scale of values, lower
than "the lewd and obscene,
the profane, the libelous ... "
!d., 341 U.S. at 544.
That may be true for Justice Frankfurter, but it was
certainly not true of Amer- cacy to apply such a politi- threat of communism to the
ica' s founders. Not only cal doctrine. Only if revo- political stability of the curdid they claim the right to lutionary doctrine is rent government was suffioverthrow the government discussed, like it might be ciently grave to allow for it
of George III, but they by professors and students !d., 341 US. at 521, 542,
claimed the right to advo- in the academic classroom, 547-48.
Third, he excused his
cate the overthrow of any would such "speech" be
having
amended the First
protected.
!d.,
341
US.
at
tyrannical government,
Amendment's absolute
past, present or future . 549.
Having repudiated the proscription because of his
Thus, the peoples of Virfounders'
constitutional relativistic view of the
ginia, Pennsylvania, Delaphilosophy,
Justice Frank- meaning of words:
ware, Maryland, Vermont,
The language of the
Massachusetts, and New furter set about formulating
Hampshire -just to name a his own, substituting his First Amendment is to be
few - affirmed in their state views for those contained read not as barren words
constitutions "the indubita- in the constitutional text found in a dictionary but as
ble, inalienable, and inde- and history. First, he trans- symbols of historic experifeasible right" of the people literated "the freedom of ence illumined by the pre"to reform, alter, or abol- speech" into "freedom of suppositions of those who
ish" any government "in expression" and, then, re- employed them. Not what
such manner as shall be wrote the First Amendment words did Madison and
Hamilton use, but what was
judged most conducive to accordingly:
it in their minds which they
Freedom
of
expression
the public weaL" Sources
conveyed? Free Speech is
of
our
is
the
well-spring
of Our Liberties 311, 329,
subject
to prohibition of
civilization
-the
civilization
338, 347, 365, 375, 383
we seek to maintain and those abuses of expression
(Perry ed. 1972).
Having castrated Amer- further by recognizing the which a civilized society
right of Congress to put may forbid. As in the case

Having extracted the First
Amendment from its textual and
historical soil, the Court was
ready to transplant it to a
constitutional garden ofits own
making.

of every other provision of
the Constitution that is not
crystallized by the nature of
its technical concepts, the
fact that the First Amendment is not self-defining
and self-enforcing neither
impairs its usefulness nor
compels its paralysis as a
living instrument. !d., 341
U.S. at 523.
Finally, Justice Frankfurter rationalized his having
amended
the
constitutional text as demanded by the reality of the
world as he sees it:
Absolute rules would inevitably lead to absolute
exceptions, and such exceptions would eventually
corrode the rules. The demands of free speech in a
democratic society as well
as the interest in national
security are better served
by candid and informed
weighing of the competing
interests, within the confines ofthe judicialprocess,
than by announcing dogmas too inflexible for the
non-Euclidian problems to
be solved. !d., 341 U.S. at
524-25.
Having extracted the
First Amendment from its
textual and historical soil,
the Court was ready to
transplant it to a constitutional garden of its own
making. Six years after
Frankfurter tilled the
ground in Dennis, the Court
began its work of pruning
and grafting in the area of
obscenity.

CONSTITUTIONALIZING
OBSCENITY
Having already transformed the meaning of the
freedom of speech in Dennis, it did not take much for
the Court to do the same in
the seminal obscenity case,
Roth v. United States, 354
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U.S. 476 (1957). Follow- obscenity, must be "utterly Rights, a definition of obing Frankfurter's lead, Jus- without redeeming social scenity found in 20th centice William I. Brennan importance." This became tury writings, none of
substituted "freedom of ex- partofanumberofjustices' which had anything to do
pression" for the First formulation of the obscen- with the writing of the conAmendment text. !d., 354 ity definition required of all stitutional document.
U.S. at 482.
anti-pornography legislaChief Justice Burger did
Having done so, he im- tion, until repudiated in not disagree with this part
mediate1y acknowledged Miller v. California, 413 of the obscenity definition
that the First Amendment U.S. 15 (1973) by Chief laid down in Roth. Miller,
"gavenoabsoluteprotec- Justice Warren Burger supra, 413 U.S . at 24.
tion for every utterance." who, then, substituted his Rather, he affirmed the
Hence, the Court could not
take the "unconditional l - - - - - - - - - - - - - - - - - - - - - - 1
phrasing of the First
Amendment" literally. Jd.,
354 U.S. at 482, 483.
Was
Because the First
Amendment's language
was
was not taken literally, the
Court was free to open the
'J'
doortoitsphilosophyofthe
freedom of speech and subr
stituteitforthatoftheConstitution's authors. Justice
Brennan echoed Justice
1------------------~
Frankfurter:
The protection given view of obscenity as requir- Roth formulation that obspeech and press was fas h- ing only that "the work, scenity to be obscenity
ioned to assure unfettered taken as a whole, lacks se- must "to the average perexchange of ideas for the rious literary, artistic, po- son, applying contempobringing about of political litical, or scientific value." rary community standards"
appeal to the "prurient inand social changes desired Jd., 413 U.S. at 24.
Whether conservative or terest." He just modified
by the people ... All ideas
having even the slightest liberal, neither formulation the formula a bit to allow a
redeeming social impor- can be found anywhere in jury to determine ''pruritance - unorthodox ideas, the constitutional text or ence" according to local or
controversial ideas, even history. Nor can any of the regional "contemporary
ideas hateful to the prevail- other constitutionally re- community standards." !d.,
ing climate of opinion - quired ingredients. In 413 U. S. at 30-32.
Such varying standards
have the full protection of Roth, Justice Brennan
the guaranties, unless ex- opined that obscenity is were also applicable, the
cludable because they en- "material which deals with Chief Justice wrote, when
croach upon the limited sex in a manner appealing applying the third part of
area of more important in- to the prurient interest." the constitutionally reterests. Id, 354 U.S. at Roth, supra, 354 U.S. at quired obscenity definition
- that "the work depicts or
487.
484.
Again, Justice Brennan describes, in a patently ofFrom this substitution of
philosophy came the graft- found nothing in the Con- fensive way, sexual coning of new language onto stitutional text to support duct specifically defined
the First Amendment so this view. Rather, he scur- by ...law." Id, 413 U.S. at
that the Court could now, in ried to the dictionaries and 24, 30.
Thus, the constitutional
the name of the Constitu- to the American Law Instition, define obscenity for tute's Model Penal Code as "law" now governing obCongress and the fifty his authorities. !d., 3 54 scenity is thoroughly relative, relative as to time,
U.S. at 487, n. 21.
states.
So the Court grafted person, and place. Indeed,
First, Justice Brennan
stated that obscenity, to be onto the 18th century Bill of as the Chief Justice has can-

Because the First AftU!ndftU!nt's
language
not taken literally,
the Courl
free to open the
door to itsphilOSO']Jh" oifthe
fireedom oifsneech and SUbstitute
it for that ofthe Constitution's
authOrS.

didly admitted, the questions of constitutional protection of obscenity have
become "essentially questions of fact":
.. .[0]ur Nation is simply
too big and too diverse for
this Courtto reasonablyexpeel that such standards
could be articulated for all
50Statesinasingleformulation. .. [it} would be an exercise in futility. Jd, 413

U.S. at 30.
Butthishasnotdeterred
the Court. It still imposes
its political will upon the
people to conform to its
view of the meaning of the
freedom of speech and of
the press. See, e.g. Jenkins
v. Georgia, 418 U.S. 153
(1974). Whether conservative or liberal, that is not
constitutional law, it is judicial tyranny.

CONCLUSION
As is true of any tyrannical reign, the Court's venture into obscenity has
proved ludicrous as well as
lawless. If a work is so disgusting as not to appeal to
an average person's prurient interest, does that mean
that it is not obscene? Indeed, the more patently offensive a work in depicting
sexual conduct, the less
likely it will arouse sexual
lust in the average person.
So the first two prongs of
the Court's constitutional
test appear to be on a collision course with themselves.
And what of the third
prong. If a work appeals to
the prurient interests of the
average person - that is, to
lustful, lascivious and morbid interest in sex, then how
can such a work have any
serious literary, artistic, political or scientific value?
Likewise, how can a work
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have serious value, if it is
patently offensive. Aren't
these two standards endangered by some expert who
testifies that there is some
societal value for the
works? If so, then contem-

porary community standards may be constitutionally trumpe'd by some
sociologist or psychologist
who finds value in "kinky
sex."
Until the Court retreats

completely from the obscenity area, the First
Amendment will continue
to be perverted and the people exploited. True freedom of speech - the kind
exercised by our founders

and preserved in the Constitution to protect the people from political tyrants will shrivel up and die.

..,.

ENTERTAINMENT
A

s I lay in my hospital
bed, I scarcely noticed
the woman who, with clip
board in hand, had entered
my room. I was paying attention to the nurse who was
attending to my needs the
day after surgery for a ruptured appendix.
It was only that evening
when visitors had left and I
settled in for a few hours of
television that I remembered the woman. She, with
TV monitor in hand, had run
through the channels. This
time, when I punched the
television button on my bed,
I discovered only the hospital information channel was
working.
"She must have turned
off the television," I
thought. Before I could
punch the nurse's button
with my "concern," the
Holy Spirit nudged me. Immediately, I knew.
The
Lord did not want me to
watch television.
I am not a regular television viewer - the news, a
special now and then, a
sporting event. But I must
confess, I watch it more if it
is convenient, like in my
motel room when I am away
on business. There have

been times when I have
watched when I should have
been talking to the Lord.
Yes, this time He did not
want me to watch another
thing, He wanted me to talk
and listen to him. And I did.
For the next five nights,
alone in my hospital bed, I
communed with my Heavenly Father, instead of
watching the Jazz and the
Sanies square off in the
NBA Western Conference
finals.
During and after my hospital stay, I reflected a
number oftimes on what the
Spirit of the Lord was saying to me. One thing came
through loud and clear as
my most capable surgeon
was sewing up the drainage
hole that had been left after
removal of the appendix.
"Isn't it amazing," I said
to my wife later, "how we
Americans complain so
much about the costs of
medical care and begrudge
a skilled physician his sixfigure income. Yet we
spend millions of dollars to
watch a bunch of young
men, who themselves are
making millions, play
games."
After coming home, I

picked up a magazine that
my son, Breck, had brought
to me while I was in the
hospital. As I read an article
on big league stadium projects, my thoughts once
again returned to the incredible place that sporting
events have in contemporary American life.
"7 billion has been spent
or committed over the past
three years," the US. NEWS
& WORLD REPORT article
read, "to build or renovate
30 major sports facilities in
America; by the end of the
century, this figure could
double":
The current facilities are
not wearing out, but team
owners consider them financially obsolete - a code
phrase meaning there
aren't enough lucrative luxury suites. "Playing the StadiumGame,"
US. NEWS & WORW
REPORT 46 (June 3, 1996).
Later the reporter observed: "The question confronting U.S. cities today is
the same one that Rome
faced two millenniums ago:
how to pay for the bread and
circuses that denizens demand."
That statement
sent me to the history books.
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Will Durant in Caesar
and Christ (1944) devotes
an entire chapter to "Epicurean Rome." (pp. 363-90)
His description oflife in the
Empire from 30 B.C. to 96
A.D. is strikingly similar to
what might be said about
America in the 1990's.
Consider, for example,
Durant's description of the
"hippodrome" where the
celebrated chariot races
were run:
The spectators passed
by the shops ... that lined the
outer walls; they filed
through hundreds of entrances and sorted themselves with the sweat of
anxiety into the great
horseshoe of seats .. . Senators and other dignitaries
had special seats of marble ... Behind the imperial
box was a suite ofluxurious
rooms, where the emperor
and his family might eat,
drink, rest, bathe, and
sleep. !d. at 382-83.
Compare now the description of the coming
high-tech stadium of the future, as composed by the
U.S. NEWS & WORLD REPORT:
Fans who want to shop
will stroll the lower concourse and visit national
retail chains selling athletic wear and sneakers ... Executives holding
club seats can retire to a
business center, where they
can receive faxes, check Email, or close an important
deal. New baseball stadiums will have between 80
and 120 suites; new football stadiums could have as
many as 400 ... [all]
equipped with TV monitors
that offer a choice ofvideo
feeds, just like a TV director
in a broadcast truck outside
the stadium.
Consider also the portrait painted by Durant of
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the star jockeys of the great
Roman Circus Maximus:
At home, in school, in
lectures, in the forums, half
ofthe talk was about favorite jockeys and charioteers;

Chicago in early June 1996,
overtaken by an NBA finals
frenzy, as their beloved
Bulls and their three stars
-Jordan, Pippen, and Rodman -are lionized on bill-

their pictures were everywhere, their victories were
announced in the Acta
Dourna; some of them
made great fortunes, some
had statues raised to them
in the public squares .
Durant, Christ and Caesar,
supra, at 382.
If Durant were alive today, how would he describe

boards, in TV ads, and on
the basketball court.
Romans loved to be entertained; so do modern
Americans. In first centmy
Rome, the people's" [g] ambling was feverish;" as
America approaches the
21st centmy, her people's
thirst for "gaming" is unquenchable.

In first centmy Rome,
sex became a major form of
entertainment, encouraged
by contraception and abortion:
Marriage, which had
once been a lifelong economic union, was now
among a hundred thousand
Romans a passing adventure of no great spiritual
significance, a loose contract for the mutual provision of physiological
conveniences or political
aid... Contraception was
practiced in both its mechanical and chemical
forms. It these methods
failed there were many
ways of procuring abortion. !d. at 363-64.
While prostitution was
legalized in Rome, accentuating promiscuity (/d. at
369-70), there is no need
for that in America for so
many are so willing to do so
much for free. Sexual union, however, was not designed by God for fun, but
for intimacy and procreation between one man and
one woman for a lifetime
(Genesis 2:24; Matthew
19:4-6).
Rome survived another
two hundred years after the
days described by Durant in
the time of Christ (pp. 62045). Out of the ash heap
emerged a triumphant
church.
America owes her very
existence to that historic
event. Will she continue on
the Roman Road? Rome
did not repent and, therefore, did not survive. Neither will America survive,
if she does not return to the
faith of her founders and to
a lifestyle of service to God.
ii""
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PERVERTED WORDS
by Marilyn Titus

Thou shalt not wrest
judgements; thou shalt not
respect persons, neither
take a gift: for a gift doth
blind the eyes of the wise,
andpervert the words ofthe
righteous. (Deut. 16: 19)

R

ecently, if it were not
for the strength the
Lord gives me, I would
want to leave the country.
Over and over again I have
become aware of corrupt
judges declaring their court
decisions not according to
law and fact but according
to special interests and perverted words. How has this
come to pass in a country so
well designed to prevent it
and so filled with historical
documents available often
as close as the local library?
How has this come to pass
in a country where the Bible
is freely available and
church steeples mark many
of our opportunities to
come together to study this
very Bible? By neglecting
the foundations of our law
and the Holy Scriptures the
people have become inept.
My people are destroyed
for lack of knowledge: because thou hast rejected
knowledge, I will also re-

ject thee, that thou shalt be tions would become strong served for ever: but the
no priest to me: seeing thou with the knowledge of seed of the wicked shall be
hastforgotten the law ofthy God's Word and would be cut off (Ps. 37:28)
God, I will also forget thy better directed as citizens
Why lawyers? Lawyers
children. (Hosea 4:6)
and as parents. The chil- make and remake the laws
"Woes" are mentioned dren would also become we have to live under. If
in scripture addressed to stronger in discerning right these laws do not line up
two learned classes of peo- from wrong and would not with God's Word and our
ple: pastors and lawyers. be so easily misdirected by founding documents, then
The declarations are that ungodly teachers or un- they are unrighteous and
they pass over judgment, learned Christian teachers. unlawful. It is the duty of
deceive, lade men with
Then, with true knowl- lawyers to study the Word
grievous burdens, keep edge filling our minds, of God and the founding
knowledge from the people comes discernment. With documents to be able to
as well as hinder others discernment comes the have laws that agree with
from obtaining it and even ability to know when some- these foundations. Accordenter not into knowledge one is trying to deceive you, ingly, Congressmen and
themselves.
(Luke when someone is flattering other legislators have the
11 :42,44,46,52)
you to gain advantage, same duty because they
Are our courts failing to when someone is misdi- make and remake the laws
give righteous decisions, recting you, when someone we have to live under. Unour doctors killing their pa- is "using" you. Knowing righteous laws put burdens
tients, our teachers misdi- what is actually happening on the people they cannot
recting our children, our is the first step to being able bear. We have many of
businessmen cheating their to respond correctly.
those kinds of laws today
customers and clients, our
The second step is and it is taking the "heart"
children rebelling against knowing what is the correct out of those who are hurt by
righteous authority? Yes.
response. We learn that, them. The people have beWhat do we need to do also, from God's Word as come discouraged or someto correct these problems?
we examine it for content times violent.
If pastors were not afraid relating to our situation.
We must insist on pasAnd, the third step is tors and law makers to enter
of losing some members of
their church or afraid of be- knowing that we can trust into knowledge according
ing labeled "radical", and if the Lord to take us through to their God-given responthey truly studied God's the problem confronting us. sibilities. Then we must inHoly Scriptures and be- He does not leave us or for- sist that they not keep that
lieved them, they would sake us.
knowledge to themselves
teach the whole Word of
For the Lord loveth but that they convey it propGod boldly and leave noth- judgment, and forsaketh erly to the people. If not,
ing out. Their congrega- not his saints; they are pre- "woe" unto them.
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