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NO-FAULT 

B ackin the 1970's, ex
perts regaled state 
legislatures with the 

virtues of no-fault. No-fault 
insurance, they promised, 
would eliminate the excessive 
costs of litigating liability 
arising from the inevitable 
run-of-the-mill automobile 
accident. No-fault divorce, 
they asserted, would rid the 
courts of trumped-up blame, 
thereby fostering more amica
ble break-ups. 

The no-fault insurance 
movement soon fizzled with 
just one-half of the states sub
stituting self-insurance for li
ability insurance in minor car 
accidents. And it never even 
got off the ground as a serious 
effort to reform traditional 
tort law which continues to be 
based upon individual fault. 

On the other hand, the no
fault divorce crusade sizzled. 
Five years after California 
Governor Ronald Reagan 
signed- on September 5, 1969 
- that state's no-fault divorce 
bill into law, forty-four states 
had instituted some form of 

no-fault divorce. Today, 
every state in the union per
mits divorce without any 
proof of individual fault. 
Schoenfeld, "Drumbeats for 
Divorce Reform," Policy Re
view 8 (May/June 1996). 

Governor Reagan, and his 
predecessor, Governor Pat 
Brown -parroting the experts, 
promised that no-fault di
vorce would build stronger 
families by facilitating judi
cially supervised reconcili
ations. Armed with a new 
standard requiring proof of 
"irreconcilable differences" 
causing an "irremedial break
down," the experts touted, the 
Family Courts would be freed 
"from the adversary aspect of 
divorce litigation," enabling 
judges to probe the "deep and 
complex" issues, thereby re
leasing the "therapeutic proc
esses ... to function with full 
effectiveness." Findings und 
Recommendations of the Gov
ernor's Commission on the 
Family (1966). 

Twenty-seven years have 
gone by, and these optimistic 

hopes have vanished. Di
vorce rates have skyrocketed. 
Nearly fifty percent of all first 
marriages end in divorce, up 
from sixteen percent in 1960-
a hefty 300 percent increase. 
Maynard, "Till no-fault us do 
part," World 16 (Apr 27/May 
4 1996). 

Families have been weak
ened, not strengthened. Be
fore no-fault, marriage was 
more than a contract; it was a 
binding covenant - "until 

Inside 
No-Fault 1 

Justice Scalia 5 

Obscenity: 
Perverting the 
First Amendment 9 

Christianity and 
Culture 13 

Titus on Titus 15 

Dandelions and 
Daffodils 16 



The Forecast- May 1996 

death do we part." Divorce 
was permitted, but it required 
proof of adultery, desertion, 
or extreme cruelty. 

Now marriage is no 
longer an enforceable com
mitment. If one party wants 
out, the marriage is over. 
See, e.g., In re Dunn, 13 Or. 
497, 511 P.2d 427 (1973). 
Today, eighty percent of the 
divorces in America are the 
result of unilateral, not mu
tual, decisions to end the 
marriage. Policy Review, su
pra, at 10, quoting from the 
upcoming book, Gallagher, 
The Abolition of Marriage: 
How We Destroy Lasting 
Love (Regnery). 

So much for the promise 
of the reformers that no-fault 
would foster mutual agree
ment leading to amicable set
tlements. To the contrary, 
the elimination of fault as a 
ground for divorce has not 
eliminated fault-finding. It 
has merely shifted blame to 
disputes over child custody 
and property ownership. Id. 
at 8-9. 

As for children, they have 
borne the brunt of no-fault. 
In its April 27 !May 4 issue, 
World magazine reported: 

Divorce is a significant 
factor in whether a young 
person will use drugs, drop 
out of high school, engage in 
premarital se.x, become 
pregnant outside of mar
riage, or end up behind bars. 
World at 17. 

Armed with such data, a 
number of local court sys
tems now mandate seminars 
for divorcing couples in or
der to lessen the impact of 
divorce on their children. 
Policy Review, supra, at 10. 
The increasing popularity of 

such programs has vindi
cated those who claimed 
back in the 1960's that cou
ples should stay together "for 
the sake of the children." 
But the case against the no
fault experiment is even 
stronger as the evidence con
tinues to mount that divorce 
is equally hard on wives and 
husbands. 

men by about as much as if 
they began smoking a pack 
of cigarettes per day." Id. at 
16. 

Statistics like these have 
prompted efforts in a number 
of states to restore some kind 
of fault as a condition for get
ting a divorce. Id. at 16. The 
State of Michigan appears to 
be leading the way with State 

Even First Lady Hillary Clinton, 
and President Clinton's former do
mestic policy advisor, William A. 

Galston, have jumped on board. 

As for the suffering of 
women, divorce statistics 
cause even feminists to 
cringe. According to Lenore 
Weitzman - a sociologist 
whose pioneering work in 
the 1970's was cited in sup
port of no-fault divorce as a 
necessary step in liberating 
women, "divorced women 
see a decline in their standard 
of living of about 73 per
cent," while divorced men 
"see a gain in theirs of about 
43 percent." Even Betty 
Friedan is having second 
thoughts after surveying the 
emotional and spiritual 
wreckage of women suffer
ing from divorce. World at 
17. 

Divorced men also suffer. 
According to the World 
magazine article, men who 
are divorced or separated 
"receive in-patient psychiat
ric care 21 times more than 
do married men" and di
vorced men "heighten their 
risk of cancer over married 

representative Jessie Dal
man's bill to end unilateral 
no-fault divorce. Repre
sentative Dalman has the 
strong support of the Michi
gan Family Forum and Re
publican Governor John 
Engler. Shoenfeld, "Drum
beats," Policy Review, supra, 
at 9. 

Even First Lady Hillary 
Clinton, and President Clin
ton's former domestic policy 
advisor, William A. Galston, 
have jumped on board to 
move the clock back to make 
it harder for people to get 
divorced. Id. But the road 
back to fault divorce will not 
be easy, as sponsors oflegis
lation similar to that pro
posed in Michigan have 
already discovered. Id. at 9-
10. 

SOCIOLOGICAL LAW 

As strong as the statistics 
are in support of the reform 
of no-fault divorce, there is 
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great danger in placing pri
mary reliance upon such data 
in efforts to change the sys
tem. First, there is a problem 
of proving the causal con
nection between no-fault di
vorce and the breakdown of 
the family. While family 
breakdown has come on the 
heels of the no-fault move
ment, the presence or ab
sence of legal restraints to 
divorce cannot possibly ac
count for the 300 percent in
crease in divorce in less than 
two generations. 

There is no doubt that law 
has a restraining influence, 
and a return to a fault-based 
system may keep some fami
lies together that would have 
otherwise dissolved. But a 
return to faultin divorce mat
ters requires more muscle 
than that. 

There is a deeper problem 
here, one that goes to the 
very nature of law and of 
marriage as an institution. 
The no-fault movement was 
based upon the assumption 
that law is a tool fashioned by 
civil society to meet per
ceived needs, and that tradi
tional marriage laws had 
been fashioned to meet the 
needs of a rather homoge
nous society. Such laws 
were in need of change for a 
"single monogamous 
model" could no longer meet 
the felt-needs of the "di
verse" society that America 
had become. Weitzman, 
"Legal Regulation of Mar
riage, Tradition and 
Change," 62 Calif. L. Rev. 
1169 (1974) 

If the movement to return 
to a fault-based system is to 
succeed, it must challenge 
this foundation upon which 
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the no-fault revolution was 
based. Otherwise, serious 
compromises will result and 
the promised reforms will 
yield only marginal gains. 

This point can best be illus
trated with the observation 
that the current reform bills 
that have been introduced in 
the states permit divorce with
out proof of fault if both the 
husband and the wife agree to 
the divorce. Some proposals 
would limit such divorces to 
marriages where no minor 
children are involved. Policy 
Review, supru, at 9. 

The reasons for such con
cessions are obvious. The 
negative consequences fol
lowing a mutually agreeable 
divorce pale in significance 
when compared with the ad
verse results of a contested 
break-up. Given such a dif
ference, it would be difficult, 
if not impossible, to get the 
votes necessary to reintroduce 
fault where one party objects. 

The danger of this compro
mise, however, is that it rein
forces the very foundation 
upon which no-fault divorce 
legislation was originally pro
moted. Back in the 1960's 
and 1970's, the experts as
sured the American people 
that the studies showed that 
marriages would be strength
ened, and divorces reduced, if 
individual blame was elimi
nated from the law. Today's 
reformers, armed with studies 
demonstrating that just the op
posite has occurred, must now 
assure the American people 
that restoration of fault to di
vorce law will strengthen 
marriages and reduce divorce. 

Both movements assume 
that law is sociologically de
termined, that is, law is die-

tated by a society's needs as 
assessed by the best empirical 
evidence available to the na
tion's lawmaker. Both move
ments reject the proposition 
that law is objectively discov
ered, that is, revealed by the 
Creator to man to obey no 
matter what his sociological 
or psychological insights 
might be. 

Blackstone's Commentaries 
38-57 (1765). 

The law of the marriage 
covenant, as revealed in Holy 
Writ, is that a husband and 
wife, once united in marriage, 
are committed each one to the 
other for life. Gen. 2:24; Mt. 
19:5-6. The marriage bond, 
then, may not be revoked by 
mutual consent as if it were an 

Sociological law places a civil society 
on an empirical and moral roller 
coaster, with laws determined by 

men's perceptions. 

Sociological law places a 
civil society on an empirical 
and moral roller coaster, with 
laws determined by men ' s 
perceptions. The law of the 
Creator yields stability and in
tegrity, both of which are es
sential for the rule of law in 
any society. Moreover, the 
law of the Creator is the law 
upon which the American na
tion is founded. Any reform 
in the nation's divorce laws 
that falls short of that goal will 
not bring true reform at all. 

CREATION LAW 

The nation's charter, the 
Declaration of Independence, 
recognizes that the very foun
dation of any civil society is 
"the laws of nature and of na
ture's God." Those laws are 
unmistakably the laws of the 
Creator as revealed in nature 
and in the Holy Scriptures. 
See Titus, The Declaration of 
Independence: The Christian 
Legacy 6-9 (1995) and I 

ordinary contract, nor may its 
terms be changed by mutual 
consent of the parties. 

This creation/covenant 
principle of marriage is a bed
rock rule and one adhered to 
in the common law for several 
centuries prior to the no-fault 
revolution in the 1960's and 
1970's. In his Commentaries 
on American Law (1821), 
James Kent wrote of mar
riage, as follows: 

The primary and most im
portant of the domestic rela
tions, is that of husband and 
wife. It has its foundation in 
nature, and is the only lawful 
relation by which Providence 
has permitted the continuance 
of the human race .... 

When a marriage is duly 
made, it becomes of perpetual 
obligation, and cannot be re
nounced at the pleasure of 
either or both parties. pp. 65 
and 81. 

The common law of the 
marriage covenant reflected 
both Catholic and Protestant 
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understandings of the origin 
of marriage and the law that 
governed it. In the 1962 edi
tion of the American Ecclesi
astical Review, the Catholic 
view is stated: 

Matrimony, though natu
ral to man, is of divine institu
tion... matrimony was not 
instituted or restored by man 
but by God; not by man were 
the laws made to strengthen 
and confirm and elevate it but 
by God, the Author of nature, 
and by Christ our Lord by 
whom nature was redeemed, 
and hence these laws cannot 
be subject to any human de
crees or to any contrary pact 
even of the spouses them
selves ... /forj God is the 
author of the perpetual stabil
ity of the marriage bond, its 
unity and its firmness. 

I. Stair wrote of marriage 
from a Protestant perspective 
in his Institutions of the Law 
of Scotland (1832): 

The first obligations, God 
put upon man towards man, 
were the conjugal obliga
tions, which arose from the 
constitution of marriage be
fore the fall ... Though mar
riage seems to be a voluntary 
contract by engagement ... the 
obligations thence arising, 
are jura divino and natu
ral ... Obligations arising from 
voluntary engagement ... [ get] 
their rule and substance from 
the will of man, and may be 
framed and composed at his 
pleasure; but so cannot mar
riage, wherein it is not the 
power of the parties ... to alter 
any substantial, as to make 
the marriage for a 
time ... Which evidently de
monstrateth, that it is not a 
human, but a divine, contract. 

For over one hundred 
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years, the American courts ap
plied these foundational pre
cepts to the law of marriage. 
For example, in the case of 
Maynard v. Hill, 125 U.S. 190 
(1888), the United States Su
preme Court stated that mar
riage is "something more than 
a mere contract": 

The consent of the parties 
is of course essential to its ex
istence, but when the contract 
to marry is executed by the 
marriage, the relation be
tween the parties is created 
which they cannot change. 
Other contracts may be modi
fied, restricted, or enlarged, 
or entirely released upon the 
consent of the parties. Not so 
with marriage. The relation 
once formed, the law steps in 
and holds the parties to vari
ous obligations and liabili
ties. Id., 125 U.S. at 211. 

Any effort to reform the 
no-fault divorce laws in 
America must be based upon 
this covenant principle of the 
marriage relationship. Other
wise, reform will simply rein
force the notion that marriage 
is a human invention and the 
laws governing it can be ma
nipulated according to the lat
est sociological or 
psychological studies. 

It was, however, such stud
ies that led to the no-fault di
vorce movement in the first 
place, and which have now 
been thoroughly discredited. 
Even those, like Lenore 
Weitzman, who pushed for al
ternatives to traditional mar
riage twenty years ago are 
having second thoughts about 
their findings that lifetime 
marriage is "a form of psycho
logical tyranny." She and 
others have discovered that 
women who seek relation-

ships outside that lifetime 
covenant have not found 
"health and happiness," but 
stress and the health problems 
that accompany it. World, su
pra, at 17. 

This is so because of the 
design of the Creator. Laws 
that fall short of that design 
will inevitably fail, because 

take advantage of the other's 
commitment and become a ty
rant. The answer to spousal 
tyranny, however, is not no
fault divorce. 

Indeed, this was the very 
question posed to Jesus Christ 
in Matthew 19 when the 
Pharisees asked whether it 
was lawful for a man to di-

What people have discovered 
under the no-fault divorce re
gime is that, by undermining 

the lifetime commitment of mar
riage, there has been a net loss 

of liberty and happiness. 
the very purpose of all civil 
societies is to secure the God
given rights oflife, liberty and 
the pursuit of happiness. Ti
tus, The Declaration, supra, 
at 19-22. 

What people have discov
ered under the no-fault di
vorce regime is that, by 
undermining the lifetime 
commitment of marriage, 
there has been a net loss of 
liberty and happiness. After 
all, what is more liberating to 
a person in intimate relation
ship with another than to 
know that, no matter what 
happens, one's husband or 
wife is committed to his or her 
spouse for life. 

MOSAIC LAW 

At the same time that the 
lifetime commitment sets a 
husband or wife free to be vul
nerable in the intimacy that 
comes with marriage, there is 
a real risk that one spouse will 

vorcehis wife forno good rea
son. Mt. 19:3. Before an
swering the question, the Lord 
first reaffirmed the law of 
marriage before the fall, one 
man committed to one woman 
for a lifetime. Mt. 19:4-6. 

Then why, asked the Phari
sees, did "Moses then com
mand to give a writing of 
divorcement, and to put her 
away?" Mt. 19:7. Jesus re
plied: "Moses because of the 
hardness of your hearts suf
fered you to put away your 
wives ... but Whosoever put
teth away his wife, except it be 
for fornication ... " Mt. 19:8-9. 

The point here is that God, 
because of the fall, permits di
vorce, but not for any or no 
reason. Rather, as Deutero
nomy 24:1 puts it, divorce is 
available but only upon proof 
of "uncleanness" or "inde
cency" in one's spouse. In 
other words, divorce is per
mitted, but only upon proof of 
a legally recognized ground 
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for breach of the marriage 
covenant. 

Again, this was well-un
derstood at common law and 
enforced in every state until 
the no-fault revolution of the 
1970's. Blackstone stated that 
the grounds for divorce under 
English common law were 
"intolerable ill temper or adul
tery": 

For the canon law, which 
the common law follows in 
this case, deems so highly and 
with such reverence of the 
nuptial tie, that it will not al
low it to be unloosed for any 
case whatsoever ... And this is 
said to be built on the divine 
revealed law.. .. I Black
stone's Commentaries 428-29 
(1765). 

In contrast, Blackstone 
noted that in continental 
Europe the "civil law, which 
is partly of pagan original, al
lows many causes for absolute 
divorce ... ( as if a wife goes to 
the theatre or the public games 
without the consent or knowl
edge of her husband) .... " I d. at 
429. 

In contrast to the English 
common law, however, the 
common law in some Ameri
can states became more strict. 
For example, in New York, 
divorce was initially not per
mitted at all and, then, only 
upon proof of adultery. Kent, 
Commentaries on American 
Law 81-82 (1832). Other 
states followed English prac
tices permitting divorce for 
"adultery, intolerable ill us
age, wilful desertion, or un
heard of absence .... " I d. at 88. 

Kent, like Blackstone be
fore him, contrasted the strict
ness of the common law with 
the licentiousness of the civil 
law. His commentary on Ro-
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man law was most prophetic 
in light of what has happened 
in America under no-fault di
vorce: 

The ... Romans permitted 
the liberty of divorce to a most 
injurious and shameful de
gree. Either party might re
nounce the marriage union at 
pleasure ... This facility of 
separation tended to destroy 
all mutual confidence, and to 
inflame every trifling dispute. 
!d. at 85. 

While the American states 
later extended the causes for 
divorce beyond the early cate-

gories, they did not abandon 
fault altogether until the 
1970's. In doing so they have 
departed from the permissive 
law of the Creator, as revealed 
to Moses, and paid the conse
quences. 

The church has also failed 
to hold the line, abandoning 
any effort to impose discipline 
upon its members for marital 
unfaithfulness. Even the Ro
man Catholic church has 
grown lax in its discipline of 
divorcing communicants. 
World, supra, at 17-18. 

If the law of Moses does 

not govern divorce in the 
church, how can one expect 
reform in the civil society? 

CONCLUSION 

No doubt some reform will 
be adopted to temper some of 
the more egregious abuses of 
no-fault divorce. What is 
needed, however, is not re
form, but a counterrevolution 
restoring the law of the Crea
tor affirming the sanctity of 
the marriage covenant and the 
law of Moses limiting the le
gal causes for divorce. 
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Until the counterrevolu
tion comes, the family will 
continue its downward slide, 
and with it, the dissolution of 
civil society. For, as the Su
preme Court observed in 
1888: 

/Marriage} is an institu
tion, in the maintenance of 
which in its purity the public 
is deeply interested, for it is 
the foundation of the family 
and of society, without which 
there would be neither civili
zation nor progress. May
nard v. Hill, supra, 125 U.S. 
at211. ~ 

JUSTICE SCALIA 

With Jim Mischel 

F or a full week in April, 
Associate Justice of 
the United States Su

preme Court, Antonin Scalia, 
took center stage in the ongo
ing debate over the place of 
Christianity in the affairs of 
state in America. 

It all began on Tuesday, 
April9, at a prayer breakfast in 
Jackson, Mississippi. Spon
sored by the Christian Legal 
Society at the Mississippi Col
lege School of Law, a private 
Southern Baptist institution, 
Justice Scalia told 700 law stu
dents, lawyers, and judges in 
attendance that the "worldly 
wise ... just will not have any
thing to do with miracles": 

The wise do not believe in 
the resurrection of the dead. It 

is really quite absurd. [To 
many Americans] everything 
from the Easter morning to the 
Ascension had to be made up 
by the groveling enthusiasts as 
part of their plan to get them
selves martyred ... To be honest 
about it, that is the view of 
Christians taken by the mod
ern society. Surely those who 
adhere to all or most of these 
traditional Christian beliefs 
are to be regarded as simple
minded. 

Scalia's speech unleashed a 
firestorm of protest. Wash
ington Post cartoonist, Her
block, depicted Mr. Scalia as 
"a simpleton justice, reading 
his Bible while his scholarly 
colleagues on the bench were 
studiously grappling with the 
Constitution." Pruden on 
Politics, The Washington 

Times A4 (Apr. 12, 1996). 
American University con

stitutional law professor, 
James B. Raskin, was quoted 
in theW ashington Post as hav
ing said that Scalia "stepped 
over the line of what is 
proper": 

We expect our Supreme 
Court justices to be the most 
secular of our public servants. 
That is not to say they can't 
have religious beliefs. But for 
good reasons, we are uncom
fortable about them flaunting 
those beliefs. The Washington 
Post F7 (Apr. 15, 1996). 

Raskin explained that he 
believed that Mr. Scalia's re
marks were "akin to participat
ing in an anti-abortion march, 
taking part in a campaign rally 
or selling flowers for the Hare 
Krishnas at National Airport." 
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!d. 
Raskin's remarks - and 

similar ones from others -
prompted the Washington 
Post reporter to raise the issue 
"whether Scalia's impas
sioned and remarkably per
sonal defense of 
Christianity ... clashed with his 
sworn duty to impartially in
terpret U.S. laws, including 
those pertaining to religion": 

.. .[M]any experts in legal 
ethics expressed concern that 
Scalia's comments were diffi
cult to reconcile with his judi
cial obligation to regard 
citizens of all religious per
suasions -whether believer or 
nonbeliever, Christian or 
non-Christian - as equals un
der the law. Id. 

Elliot Mincberg, legal di
rector for the People for the 
American Way, jumped on 
this point claiming that Mr. 
Scalia's orthodox Christian 
"world view" would lead him 
to conclude that constitutional 
principles such as "separation 
of church and state" are "anti
Christian." 

To be sure, Justice Scalia 
had his defenders. Some 
stated that "Scalia's voting re
cord on cases involving 
church and state" proved "that 
he is quite capable of setting 
aside his personal beliefs 
about religion when consider
ing cases." Id. 

Edwin Yoder, writing for 
The Montgomery (Ala.) Ad
vertiser reassured his readers 
that while "Justice Scalia may 
be an apostle of the Apostle 
Paul...he claims also to be an 
apostle of judicial restraint, 
who would never permit his 
religious convictions to cloud 
his vision of constitutional 

duty." The Montgomery Ad
vertiser lOA (Apr. 19, 1996). 

With supporters like these, 
who needs enemies? By 
claiming that Justice Scalia 
would not allow his judicial 
role to be infected by his relig
ious views, his supporters are 

prejudice into legal analysis, 
thereby precluding impartial
ity. 

Neither of these presuppo
sitions is valid. To the con
trary, only a Christian world 
view insures the proper rela
tionship between church and 

Justice Antonin Scalia 

actually playing into the 
hands of his critics. Their de
fense of Justice Scalia, in ef
fect, conceded that one's 
religious world view has no 
place in law. 

This view has been widely 
held for most of this century 
and has been posited upon two 
fundamental presuppositions. 
First, the Establishment 
Clause requires that law be re
ligiously neutral in order to 
insure the constitutional re
quirement of separation of 
church and state. Second, re
ligious views are, by defini
tion, beyond reason, and 
hence, introduce subjective 

state. Only a Christian world 
view preserves the principle 
of equality before the law. 

CHRISTIANITY AND 
LAW 

For over one hundred years 
now, Christianity as a basis 
for law has been systemati
cally purged from the nation's 
law schools, law offices and 
courtrooms. Beginning in the 
1870's, when Christopher Co
lumbus Langdell was ap
pointed dean of the Harvard 
Law School, law teaching has 
moved steadily away from its 
original Biblical foundation to 
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one now completely domi
nated by evolutionary natural
ism. As American historian 
Henry Steele Commager put it 
in an 1978 article in the 
American Bar Association 
Journal, America's legal ex
perts have "substituted the op
erations of the law of 
evolution for the laws of 
God." Titus, God, Man, and 
Law: The Biblical Principles 
1-8 (1994). 

Evidence of this transfor
mation abounds in law school 
catalogs, law office practices, 
and court opinions. As for 
catalogs, the Mississippi Col
lege School of Law - whose 
chapter of the Christian Legal 
Society hosted the prayer 
breakfast where Justice Scalia 
made his controversial re
marks- is a case in point. 

Prior to receipt of Ameri
can Bar Association accredi
tation, the Mississippi 
College catalog boldly pro
claimed the mission and pur
pose of the school of law was: 

To glorifY God, honor His 
will, and His sovereignty .. .[by 
among other things] empha
siz[ ing] that law is more than 
a compilation of rules and 
regulations designed for the 
momentary governing of hu
man affairs, but that it will 
have true validity only as it is 
consistent with the eternal 
principles of the Supreme Law 
Giver, as revealed in the 
teachings and example of Je
sus Christ. Quoted in Id. at 
18. 

Later, under pressure from 
the ABA accrediting authori
ties, the school watered-down 
its mission statement which 
now reads: 

The Mississippi College 
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School of Law strives to im
part to its students quality le
gal education within the 
context of a Christian institu
tion. The curriculum is de
signed to equip its graduates 
for the practice of law and to 
instill in them the highest de
gree of professional profi
ciency and integrity. Id. 

As for law offices, Christi
anity has been largely rele
gated to ethical matters, and 
to mediation and reconcili
ation. Very few Christian 
lawyers, much less non
Christian ones, have any idea 
how the Christian faith relates 
to the substantive rules oflaw 
governing property, con
tracts, torts, and other matters 
making up the everyday prac
tice of law. 

Judges not only go out of 
their way to give "secular" 
reasons for their opinions, 
they deliberately embrace an 
evolutionary view of life and 
law in their legal analyses. I d. 
at 8-12. In Gregg v. Georgia, 
428 U.S. 153 (1976), the Su
preme Court rejected the 
claim that capital punishment 
violated the Eighth Amend
ment's prohibition against 
cruel and unusual punishment 
on the grounds that the evi
dence did not yet prove that 
"the standards of decency" of 
American society had 
"evolved to the point where 
capital punishment no longer 
could be tolerated." 

Law teachers, lawyers and 
judges did not think this way 
in the early days of the Repub
lic. America's founding legal 
and political statesmen con
sciously and openly em
braced Christianity as the 
underlying basis for the na
tion's laws. Id. at 31-47. 

In 1829, for example, 
United States Supreme Court 
Associate Justice, Joseph 
Story, on the occasion of his 
inauguration as Dane Profes
sor of Law at Harvard, pro
claimed: 

One of the beautiful boasts 
of our municipal jurispru
dence is that Christianity is a 
part of the common law,Jrom 
which it seeks sanction of its 

and state" - did not demand 
the divorce of the Christian 
religion from the substantive 
law of the civil society. To 
the contrary, the very founda
tion of Jefferson's view of 
separation of the jurisdiction 
of the church from the juris
diction of the civil govern
ment was rooted in the 
teachings of Christ. Titus, 
"God's Revelation: Founda-

The separation of Christianity 
from the law of American civil 
society is a modern phenome

non, promoted by legal scholars 
and judges holding to an anti

Christian, dualistic world view. 

rights and by which it endeav
ors to regulate its doc
trines ... There has never been 
a period in which the common 
law did not recognize Christi
anity as lying at its founda
tions. Id., at 38. 

At no time in the ftrst cen
tury and one-half of Ameri
can history did any one 
seriously entertain the notion 
that linking Christianity and 
civil law violated the Estab
lishment Clause of the First 
Amendment of the Constitu
tion or any similar provision 
in the state constitutions. See, 
e.g., The Church of the Holy 
Trinity v. United States, 143 
U.S. 457 (1892) and United 
States v. Macintosh, 283 U.S. 
605,625 (1931). 

Even Thomas Jefferson, 
the author of the famous state
ment -"separation of church 

tion for the Common Law," 4 
Regent L. Rev. 1, 30-37 
(1994). 

The separation of Christi
anity from the law of Ameri
can civil society is a modern 
phenomenon, promoted by 
legal scholars and judges 
holding to an anti-Christian, 
dualistic world view that not 
only refutes their own claims 
of religious neutrality, but 
their claims of impartiality as 
well. 

NATURALISM AND 
LAW 

Once Darwin's theory of 
evolution gripped the legal 
academy, there became no 
room for God. As Phillip E. 
Johnson, professor of law at 
the University of California at 
Berkeley, has reminded us, 
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promoters of the "science of 
evolution" insist that one can
not allow "reason" and "relig
ion" into the same classroom 
or discussion because to do so 
would be to combine two 
"separate and mutually exclu
sive realms of human 
thought" leading to a "misun
derstanding of both scientific 
theory and religious belief." 
Johnson, "Darwinism and 
Theism," Darwinism: Sci
ence or Philosophy 42, 44 
(Buell & Hearn, eds. 1993). 

While the Darwinists in
sist that their dualistic world 
view is demanded by the sci
entific evidence, Johnson has 
exploded this as a metaphysi
cal presupposition unsup
ported by any empirical 
evidence: 

... [T]he positive evidence 
that Darwinian evolution 
either can produce or has 
produced important biologi
cal innovations is nonex
istent. Darwinists know that 
the mutation-selection 
mechanism can produce 
wings, eyes and brains not be
cause the mechanism can be 
observed to do anything of 
the kind, but because their 
guiding philosophy assures 
them that no other power is 
available to do the job. 
Johnson, Darwin on Trial 
115 (1991). 

Not only have the Darwin
ists failed to prove scientft
cially their starting point -
namely, that all of creation is 
the product of a "closed sys
tem of material causes and ef
fects," it is, wrote Johnson, 
impossible to prove empiri
cally "because creation by 
Darwinist evolution is hardly 
more observable than super
natural creation by God." Id. 
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at 114-15. 
Therefore, Johnson con

cluded, to hold to Darwinism 
is to reject God: 

To know that Darwinism 
is true (as a general explana
tion for the history of life), 
one has to know that no al
ternative to naturalistic evo
lution is possible. To know 
that is to know that God does 
not exist, or at least that God 
cannot create. Johnson, 
"Darwinism and Theism," 
Darwin:Science or Philoso
phy'!, supra, at 46-47. 

Modern-day law teach
ers, lawyers and judges are 
steeped in Darwinian natu
ralism. Nowhere is this 
more evident than in the on
going debate over the nature 
of human life and the protec
tion that such life deserves 
from the civil authorities. 

In Roe v. Wade, 410 U.S. 
113 (1973), Justice Harry 
Blackmun wrestled with the 
question of defining human 
life. At no point did he con
sider the possibility that God, 
as the Creator of life, had de
fined the nature of human 
life, even though the Decla
ration of Independence, the 
nation's charter had explic
itly said so. 

Rather, Justice Blackmun 
rejected "theological" views 
of the nature of life in favor 
of a thoroughly naturalistic 
view dominated by "new 
embryological data that pur
port to indicate that concep
tion (and hence life) is a 
'process' over time, rather 
than an event...." Id., 410 
U.S. at 161. 

Given this penchant for 
the material over the spiri
tual, the Court simply in
vented anew term, "potential 

human life," and applied it to 
the baby in the womb, 
thereby establishing the right 
of a mother to kill her baby 
so long as the baby was not 
yetborn./d., 410 U.S. at 161-
64. 

Harvard law professor 
Laurence Tribe hailed the 
Court's ruling as a valiant ef
fort to "reach into the Consti-

served and as hints of values 
not yet realized. Yet there is 
hubris and fragility ... in de
signing and defending any 
absolute right. Any funda
mental rights of person
hood ... too precisely and 
inflexibly defined defY the 
seasons and are likely to be 
bypassed by the spring 
floods. The best we can hope 

Modern-day law teachers, law
yers and judges are steeped in 

Darwinian naturalism. 

tution's spirit and structure" 
and to "elaborate ... from the 
spare text an idea of the 'hu
man' and a conception of 
'being' not merely contem
plated but required." Tribe, 
American Constitutional 
Law 1308 (2d ed. 1988) 
Tribe reached this conclu
sion because he is a Darwin
ian naturalist, committed to 
an evolutionary legal dogma 
devoid of all absolutes: 

Society alters, some say 
evolves. Values change ... 
Locked into frozen configu
rations, legislators may 
either ignore sound opportu
nities for progress, or opt for 
novelty without adequate 
thought of consequences. An 
unchecked spiral of change 
ultimately entails the same 
danger threatened by the 
most stubborn opposition to 
change .... 

It is to resist such dangers 
that the rights of personhood 
are elaborated both as re
minders of values to be pre-

for is to encourage wise re
flection - through strict 
scrutiny of any government 
action or deliberate omis
sion that appears to trans
gress what it means to be 
human at a given time and 
place. Id. at 1308. 

Such an open-ended view 
of the law of human nature 
leads to a denial of equal pro
tection of the laws. Such de
nials, in turn, take many 
forms, including the so
called "mercy killing" of the 
aged infirm, without their 
consent, even in countries 
like Holland which has sanc
tioned physician-assisted 
suicides. The Virginian-Pi
lot A-12 (April 26, 1996) 
(Reporting that a Dutch 
woman had been sentenced 
to 9 years for killing 4 pa
tients. She had killed 9 eld
erly patients, she told police, 
"out of sympathy.") 

In addition, under the 
evolutionary regime, race 
distinctions have been rein-
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troduced into the law to jus
tify preferential treatment, 
thereby depriving young 
white males educational and 
employment opportunities 
solely because of their sex 
and the color of their skin. 
Presser, Recapturing the 
Constitution 203-14 (1994). 

True equality under the 
law proceeds only from a 
fixed commitment that all 
human beings are created in 
God's image and that true 
justice is administered with
out respect of persons. Gen. 
1:26-28; Deut. 10:17. These 
Biblical principles are the 
foundation of rule of equality 
that undergirds the common 
law tradition in America. 
Abandonment of the Bible as 
the source of law in America 
has led directly to the erosion 
of impartiality in the admini
strati on of that law and in the 
defining of constitutional 
protections of life and lib
erty. Titus, God, Man and 
Law, supra, at 99-135. 

CONCLUSION 

In Planned Parenthood v. 
Casey, 505 U.S. --, 120 L 
Ed 2d 674 (1992), Justice 
Scalia had the temerity to 
question whether the Court 
could continue to charac
terize its "assumption" that a 
baby in the womb was 
merely "potential human 
life," and thereby deprive 
that baby of legal protection. 
Id., 505 U.S. --, 120 LEd 
2d at 783-84. That, and other 
criticisms of Roe v Wade, 
prodded Justice Blaclr.mun to 
observe that "the Court's ap
proach is worlds apart from 
that of...Justice Scalia." Id., 
505U.S.--, 120LEd2dat 
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758. 
Worlds apart indeed! Ac

cording to the conventional 
wisdom, a Justice Scalia 
should have evolved out of 
existence long ago. He is just 
too smart and too well-placed 

to believe all of those out
moded doctrines of the Chris
tian faith. 

But Justice Scalia does be
lieve and has the courage pub
licly to proclaim those beliefs, 
knowing the ridicule that 

awaits him. It is supreme 
irony that he - a Roman 
Catholic - challenged a bunch 
of Protestants - mostly Bap
tists - to take courage and 
stand up for their faith. 

On the other hand, isn't 
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that just like God to choose a 
man -who doesn't fit either 
side's preconceptions -to pro
claim the gospel to this per
verse and unbelieving 
generation. See Luke 7:24-
28 . ~ 

OBSCENITY: PERVERTING THE FIRST 
AMENDMENT 

In laying out 
this brand new 
requirement, 
Justice Bren
nan referred 
neither to the 
constitutional 

text nor the 
First Amend

ment's history. 

On March 9, 1942, a 
unanimous United 
States Supreme 

Court pronounced that 
"(t)here are certain well-de
fined and narrowly limited 
classes of speech, the preven
tion and punishment of which 
have never been thought to 
raise any Constitutional prob
lem." Among these classes, 
the Court observed, was "the 
lewd and the obscene .... " 
Chaplinsky v. New Hamp
shire, 315 U.S. 571-72 (1942). 

Fifteen years later, another 
unanimous Court -including 
three justices who were on the 
Court in 1942 -concluded oth
erwise. In Roth v. United 
States, 354 U.S. 476 (1957), 
the Court ruled for the frrst 
time in history that the Consti
tution required that obscenity 
be defined in such a way as to 
protect First Amendment free
doms. 

Prior to Roth, the Court had 
always left the definition of 
obscenity either to the com
mon law or to statute. In 
Swearingen v. United States, 
161 U.S. 446 (1896), for ex
ample, the Court decided that 
the question of the meaning of 
the words, "obscene, lewd or 
lascivious" in a federal statute 
was "the same ... as is given 
them at common law in prose-

cutions for obscene libel." 
Id., 161 U.S . at 451. At com
mon law the three terms meant 
"anything ... calculated to cor
rupt or debauch the mind and 
morals of those into whose 
hands it might fall." Id. 

Thirty-eight years later, in 
1932, the question arose 
whether the word, "filthy," 
which had been added to the 
federal anti-obscenity statute, 
meant anything in addition to 
what had been earlier stated in 
Swearingen. Justice Louis D. 
Brandeis concluded in the af
frrmative stating that "filthy" 
was a popular term that 
needed no further defining 
and clearly applied to letters 
containing "foul language," 
that is, "coarse, vulgar, dis
gusting, and indecent" words 
"plainly related to sexual mat
ters ." United States v. Lime
house, 285 U.S. 424,425,427 
(1932). 

The language of the federal 
statute remained unchanged 
when it came before the court 
once again in 1957 in the Roth 
case. This time, however, the 
Court could not keep its con
stitutional hands off the words 
and their meaning. 

Writing for a solid major
ity, Justice William J. Bren
nan went out of his way to rule 
that one common law defini-

tion of obscenity did not meet 
the test of the First Amend
ment. That definition was the 
one laid down by the English 
courts in Regina v. Hicklin 
[1868] LR 3 QB 360. The 
Hicklin test provided that a 
book or other matter could be 
found to be obscene if any pas
sage in it was calculated to 
debauch the mind and morals 
of "particularly susceptible 
persons ." Roth, supra, 354 
U.S. at488-89 . 

This definition, Brennan 
opined, "must be rejected as 
unconstitutionally restrictive 
of the freedoms of speech and 
press." Those constitutional 
freedoms, he ruled, demanded 
a higher test for obscenity, 
namely, "whether to the aver
age person, applying contem
porary community standards, 
the dominant theme of the ma
terial taken as a whole appeals 
to the prurient interest." Id., 
354 U.S . at 489. 

In laying out this brand 
new requirement, Justice 
Brennan referred neither to 
the constitutional text nor the 
First Amendment's history. 
To the contrary, he had, just a 
few pages previously, admit
ted that the common law defi
nition of obscenity had 
peacefully coexisted along
side the First Amendment, 
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and comparable state constitu
tional protections, for nearly 
two centuries. Indeed, he had, 
on the basis of this evidence, 
even reaffrrmed the Chaplin
sky dictum "that obscen
ity ... was outside the 
protection intended for speech 
and press." Id., 354 U.S. at 
483. 

Had Justice Brennan stuck 
with this historical precedent, 
he could not have justified his 
new ruling that the First 
Amendment demanded a defi
nition of obscenity from 
which no legislature could de
viate. He was enabled to do so 
by embracing a pragmatic phi
losophy of free speech and 
press that had frrst been sug
gested by the Court in the 
Chaplinsky opinion itself. 

OPENING THE 
MARKETPLACE 

Although the Chaplinsky 
Court had denied all constitu
tional protection for obscen
ity, Justice Murphy had not 
relied upon either case prece
dent or constitutional text for 
his conclusion. Rather, he 
had relied upon the works of 
zechariah Chafee, a law pro
fessor at Harvard, who had 
crafted a new constitutional 
approach to the First Amend
ment based upon an evolu
tionary view of the 
constitution, that enabled him 
to embrace the pragmatic 
"philosophical speculations 
of John Stuart Mill." Chafee, 
Freedom of Speech 32 (1920). 

From Chafee' s works Jus
tice Murphy crafted a brand 
new rationale for the constitu
tional exemption for obscen
ity. He wrote, citing Chafee: 

It has been obseflled that 
such utterances (the lewd and 

the obscene) are no essential 
part of any exposition of 
ideas, and are of such slight 
social value as a step to truth 
that any benefit that may be 
derived from them is clearly 
outweighed by the social in
terest in order and morality. 
Chaplinsky, supra, 315 U.S. at 
572. 

to supervise and control a First 
Amendment marketplace of 
ideas. The Court would de
fine obscenity in order to 
make sure that no ideas of "so
cial importance" would be ex
eluded from the free 
marketplace of ideas. Id., 354 
U.S. at 484,484. Second, the 
Court would make sure that 

Justice Brennan forged a new 
role for the Court to supervise 

and control a First Amendment 
marketplace of ideas. 

In his 1957 Roth opinion, 
Justice Brennan adopted this 
reasoning as the foundation 
for crafting his new constitu
tional definition of obscenity. 
If the First Amendment is de
signed to promote the "unfet
tered interchange of ideas," 
Brennan asserted, then all 
ideas "even (those) with the 
slightest redeeming social im
portance ... have the full pro
tection of the guaranties, 
unless excludable because 
they encroach upon the lim
ited area of more important 
interests." Roth, supra, 354 
U.S. at484. 

This balancing approach 
led Justice Brennan to con
clude that the First Amend
ment requires a definition of 
obscenity so as not to exclude 
from public discourse "por
trayals of sex .. .in art, literature 
and scientific works [that ad
dress] vital problems of hu
man interest and public 
concern." Id., 354 U.S. at 
487. 

Thus, Justice Brennan 
forged a new role for the Court 

the constitutional definition 
was correctly applied in each 
case. I d., 354 U.S. at 489-90. 

The Roth decision opened 
a floodgate of litigation until 
the Court became mired in an 
avalanche of pornography. 
For the next few years the jus
tices sought to refine the con
stitutional definition of 
obscenity, and conscien
tiously to make sure that only 
constitutionally defined ob
scenity was being excluded 
from the constitutional mar
ketplace. 

In 1964 - just seven years 
after Roth - the Court found 
itself in complete disarray. In 
Jacobellis v. Ohio, 378 U.S. 
184 (1964), the majority of six 
in Roth had melted to two, Jus
tice Brennan and Justice 
Goldberg. 

While two others on the 
Court continued to support the 
basic Roth approach, Justices 
Black and Douglas persisted, 
sniping at the Court's new role 
as "super-censor" and argu
ing for absolute protection for 
obscenity. Id., 378 U.S. at 
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196. Chief Justice Earl War
ren and Justice Tom Clark be
gan to have second thoughts. 
Id., 378 U.S. at 199-203. And 
Justice John Marshall Harlan 
kept to his idiosyncratic ways, 
refusing to apply the new defi
nition to state obscenity prose
cutions. Id., 378 U.S. at 
203-04. 

As for the constitutional 
definition of obscenity, Jus
tice Brennan insisted that it 
must be understood in such a 
way as to exclude only that 
which is "utterly without so
cial importance": 

It follows that material 
dealing with sex in a manner 
that advocates ideas ... or that 
has literary or scientific or ar
tistic value or any other form 
of social importance, may not 
be branded as obscenity and 
denied constitutional protec
tion. Id., 378 U.S. at 191. 

The Chief Justice refused 
to put this new gloss on the 
Roth definition, asserting that 
if something met the Roth test 
of appeal to the prurient inter
ests, then by definition it was 
of no social importance. Id., 
378 U.S. at 199-200. 

Justice Brennan also in
sisted that whether or not mat
ter appealed to the prurient 
interest was determined by a 
"national standard," not to be 
varied from local community 
to local community: It is, af
ter all, a national Constitution 
we are expounding. Id., 378 
U.S. at 192-95. 

Again, the Chief Justice 
demurred. Roth meant, he 
wrote, "community standards 
- not a national standard" 
which, he opined, was nonex
istent. Id., 378 U.S. at 200. 

As if to refute this very 
point, Justice Brennan ada
mantly defended the right and 
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the duty of the Court to decide 
each case on the law and the 
facts. He rejected the notion 
that the Court's review would 
be limited to whether the trial 
judge or jury had sufficient 
evidence to justify a finding of 
obscenity. Such a standard 
would be an "abnegation of 
judicial supervision .. .incon
sistent with our duty to uphold 
the constitutional guaran
tees." Id., 378 U.S. 187-88. 

Having viewed the film, 
"The Lovers," which was the 
"matter" before the court, Jus
tice Brennan and his concur
ring colleague concluded that 
it was not obscene. Id., 378 
U.S. 196. Apparently Jus
tices White and Stewart also 
came to the same conclusion, 
for both of them concurred, 
Justice White without opinion 
and Justice Stewart with one 
of the most memorable opin
ions in the annals of constitu
tional adjudication. 

Justice Stewart, concurred, 
he explained, because -while 
he could not define obscenity 
other than that it was "hard
core pornography" -I shall not 
attempt further to define the 
kinds of material I understand 
to be embraced within that 
shorthand description; and 
perhaps I could never succeed 
in intelligibly doing so. But I 
know it when I see it, and the 
motion picture involved in 
this case is not that. Id., 378 
U.S. at 197. 

FREEING THE 
MARKETPLACE 

With such bedlam infect
ing the Roth approach, it did 
not take long for the pornog
raphy entrepreneurs to exploit 
the Court's new definition of 

obscenity. Ralph Ginzburg 
put out three publications, 
EROS, Liaison, and The 
Housewife's Handbook on 
Selective Promiscuity. Each 
was explicitly pornographic, 
but strategically sprinkled 
with scientific discussions of 
sex and political commentar
ies on sex education and gen
der equality. Ginzburg v. 
United States, 383 U.S. 463 
(1966). 

to appeal to the intellect, but 
only to erotically arouse. Id., 
383 U.S. at 470. Thus, they 
lost whatever constitutional 
protection that they might 
have enjoyed had they been 
marketed differently. 

Likewise, Justice Brennan 
ruled that, some materials not 
otherwise obscene, could not 
be marketed to minors. In 
Ginsberg v. New York, 390 
U.S. 629 (1968), the Court up-

Beginning with their opinions in 
Roth, Justices Black and Douglas 
had mapped out a marketplace of 

ideas completely free from any 
censorship. 

Justice Brennan, however, 
was not fooled. He agreed 
that the three publications did 
not fit the definition of ob
scenity, but concluded that the 
context in which they were 
marketed placed them in the 
"sordid business of pander
ing" and, consequently, out
side the marketplace of ideas. 

In support of his conclu
sion, Justice Brennan noted 
that "EROS early sought 
mailing privileges from the 
postmasters of Intercourse 
and Blue Ball, Pennsylva
nia ... only for the value their 
names would have in further
ing ... efforts to sell the ... publi
cations on the basis of 
salacious appeal." Id., 383 
U.S. at 467. 

Overall, Justice Brennan 
observed, none of the market
ing strategies were designed 

held convictions of a man and 
his wife for selling "girlie 
magazines" to minors. This 
time Justice Brennan stressed 
the interest of parents and of 
society in the proper moral 
upbringing of children. 

This ruling set off another 
protest from Justices Black 
and Douglas who took the op
portunity to rail against An
thony Comstock and his 
turn-of-the-century efforts to 
save America's youth from 
"Traps of Satan." Id., 390 
u.s. 650-59. 

Beginning with their opin
ions in Roth, Justices Black 
and Douglas had mapped out 
a marketplace of ideas com
pletely free from any censor
ship. They based their 
position upon the ground that 
the First Amendment guaran
teed "freedom of expression" 
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and that obscenity prosecu
tions were concerned only 
with thoughts, not with anti
social conduct. Roth, supra, 
354 U.S. at 512-13. 

Neither were deterred from 
the lack ofhistorical or textual 
support for their position, nor 
by their having agreed in 194 2 
that the First Amendment af
fords no protection to obscen
ity. "The question remains," 
Justice Douglas wrote, "what 
is the constitutional test of ob
scenity?" Id., 354 U.S. at 509. 

They contended that the 
constitution required com
plete and absolute "freedom 
of thought": 

The legality of a publica
tion in this country should 
never be allowed to turn 
either on the purity of thought 
which it instills in the mind of 
the reader or on the degree to 
which it offends the commu
nity conscience. Id., 354 U.S. 
at 513. 

This laissez-faire approach 
led Justices Black and 
Douglas to dissent from every 
application of Roth, unless it 
favored acquittal, and to reject 
Justice Brennan's efforts to 
stop market pandering and ex
ploitation of youth. 

Justices Black and 
Douglas never succeeded in 
persuading any of their col
leagues until Justices Bren
nan, Marshall, and Stewart 
finally succumbed to the con
viction that the Roth test just 
did not work, abandoning it in 
1973. Paris Adult Theatre I v. 
Slaton, 413 U.S. 49,73-101. 

By this time, however, the 
composition of the Court had 
dramatically changed. Jus
tice Black had been replaced 
by Justice Lewis Powell, 
Chief Justice Warren by Chief 
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Justice Warren Burger, Jus
tice Harlan by Justice Wil
liam Rehnquist, and Justice 
Abe Fortas by Justice Harry 
Blackmun who had not yet 
turned liberal. 

With this conservative 
shift in the Court, steps were 
steadily taken to cut back, 
rather than to expand, the 
marketplace for obscenity in 
America. 

CONFINING THE 
MARKETPLACE 

The frrst step towards con
traction came in 1973 in 
Millerv. California, 413 U.S. 
15 (1973). In an opinion by 
Chief Justice Burger, the 
Court restated the Roth test, 
eliminating any requirement 
that "to prove obscenity it 
must be affirmatively estab
lished that the material is ut
terly without redeeming 
social value." !d., 413 U.S. at 
21-24. 

According to Miller, ob
scenity is defined as a work 
that, when taken as a whole 
and applying contemporary 
community standards, it ap
peals to the prurient interest, 
and it depicts or otherwise de
scribes in a patently offensive 
way sexual conduct, and it 
lacks serious literary, artistic, 
political or scientific value. 
Id., 413 at 24. 

As for contemporary com
munity standards, the Chief 
Justice firmly rejected a 
"fixed, uniform national 
standard," adopting instead 
varying local and regional 
standards: 

It is neither realistic nor 
constitutionally sound to read 
the First Amendment as re-

quiring that the people of 
Maine or Mississippi accept 
public depiction of conduct 
found tolerable in Las Vegas, 
or New York City. !d., 413 
U.S. at 32. 

The second step came on 
the same day in Paris Adult 
Theatre I, supra. Again Chief 
Justice Burger wrote the opin
ion, this time rejecting the 
claim that the First Amend
ment protects the publication 
of hard-core pornography so 

sensitive, key relationship of 
human existence, central to 
family life, community wel
fare, and the development of 
human personality, can be de
based and distorted by crass 
commercial exploitation of 
sex. Id., 413 U.S. at 63. 

While the Court reaf
firmed its prior decision that 
the Constitution protects the 
right of a person to possess 
obscene materials in his pri
vate home, it refused to ex-

With this conservative shift in 
the Court, steps were steadily 
taken to cut back, rather than 
to expand, the marketplace for 

obscenity in America. 

long as it is limited to consent
ing adults in areas not open to, 
and out of view of, the general 
public. Id., 413 U.S. at 57. 

The Chief Justice asserted 
that the state has a legitimate 
interest in protecting the 
"quality of life and the total 
community environment," in
cluding moral decency. Id., 
413 U.S. at 58-59. As for the 
latter, he argued that the state 
did not have to show a causal 
connection between the dis
tribution of pornography and 
crime or other antisocial be
havior. It was enough to 
show that obscenity has a 
"tendency to exert a corrupt
ing and debasing impact lead
ing to antisocial behavior": 

The sum of experience ... af
fords ample basis for legisla
tures to conclude that a 

tend that right "to watch ob
scene movies in places of 
public accommodation." Id., 
413 U.S. at 66. 

Not surprisingly, three 
years later the Court upheld a 
local zoning ordinance con
fining "adult theaters" within 
certain geographic areas re
moved from residential and 
other places where children 
and offended adults might 
congregate. Young v. Ameri
can Mini-Theatres, 427 U.S. 
50 (1976). 

CONCLUSION 

Notwithstanding these 
cut-backs, the Court contin
ues to play a significant role 
in administering obscenity 
laws, overseeing primarily 
the enforcement of laws 
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against child pornography. 
New York v. Ferber, 458 U.S. 
747 (1982); Osborne v. Ohio, 
495 U.S. 103 (1990). And it 
has yet to prove that it has 
taken its hands off the case
by-case review of obscenity 
generally. 

Just one year after the 
Court decided Miller v. Cali
fornia, supra, affirming the 
right of local communities to 
set their own standards of ob
scenity, the Court unani
mously overturned an 
Albany, Georgia obscenity 
conviction for showing the 
film, "Carnal Knowledge." 
Jenkins v. Georgia, 418 U.S. 
154 (1974). 

Justice Rehnquist wrote 
the opinion, concluding that 
Carnal Knowledge is not ob
scene under the Miller stand
ards. After a careful factual 
review of the movie storyline 
and an inventory of the sex 
scenes, both explicit and im
plicit, the Court found that the 
film could not "be found to 
depict sexual conduct in a pat
ently offensive way." Id., 
418 U.S. at 161. 

Hanging onto Roth, and 
with it the right to define ob
scenity as a matter of consti
tutional law, inevitably 
invites the Court to legislate 
and retry obscenity cases. 
There is nothing in the text of 
the First Amendment that 
authorizes such law making 
and fact finding. What is 
needed is a reexamination of 
the premises of Roth, not a 
reformation of its definition 
of obscenity. Otherwise, 
there will be no restoration of 
a First Amendment rule of 
law to the obscenity cases. 
(To be continued) ~ 
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Christianity and Culture 

Book Review: 
The Theme is 
Freedom: Re
ligion, Poli
tics, and the 

American Tra
dition by M. 

Stanton Evans 
(Regenery 

Publishing, 
Inc.: Washing

ton, D.C. 
1994). $35.00 

Cloth. 

by Ken S. Ewert 

There are aspects of 
our history that, like 
skeletons in the fam

ily closet, are seldom dis
cussed by those in the know. 
At least not in public. While 
our enlightened age takes 
great pride in its willingness 
to tolerate most any idea, the 
most prominent theme of the 
West's cultural heritage is 
seldom, if ever, discussed. 
The (embarrassing?) truth of 
our history is that the flower
ing of freedom the West has 
enjoyed - including eco
nomic and religious freedom, 
representative and limited 
government, and our legal 
heritage- are indisputably the 
fruits of Christianity. Our 
cultural heritage did not 
spring from Enlightenment 
thought or the wisdom of an
cient pagans; it arose as men 
sought to apply Biblical prin
ciples to their world. 

M. Stanton Evans' book, 
The Theme is Freedom, docu
ments the profound influence 
the Bible and Christianity 
had on the shaping of West
ern institutions. While the 
multiculturalists drone on 
against our "Eurocentric" 
culture which, they suppose, 
blinds us to the value of other 
cultures and religions, Evans' 
begins from the premise that 
"far from being steeped in 
Western culture, we know al
most nothing about it, and 
what we think we know is 
commonly in error." 

Most are familiar with 

what the author calls "the lib
eral history lesson." The les
son goes as follows: 
Freedom, democracy, and in
tellectual inquiry flourished 
in pagan antiquity (the 
Greeks et al), was crushed 
under the weight of the Chris
tian Middle Ages, and was 
revived only when the "hu
manist" scholars of the Ren
aissance and Enlightenment 
broke free from Christian re
straint, and, rediscovering the 
wisdom of the ancients, he
roically set us back on the 
path to freedom. According 
to this lesson, history teaches 
that belief in religious abso
lutes leads to repression and 
authoritarianism. On the 
other hand, pluralism, rela
tivism, and - in Politically 
Correct language - accep
tance of "alternative life
styles," are the cornerstones 
of freedom. The liberal his
tory lesson amounts to a 
philosophical shoulder shrug 
with a bit of a twist: "There 
are no absolutes. Yes, we're 
absolutely sure." 

History shows that free
dom has been uncommon. 
Very uncommon, actually. 
As Evans writes: "Rousseau 
had the situation backwards; 
Man is almost everywhere 
born in chains; only in a lim
ited number of places has he 
been free." Individual lib
erty, as we conceive of it, 
simply did not exist - in the
ory or practice - in Babylon, 
Egypt, imperial Rome, the 
Persian monarchy, or the Asi
atic kingdoms. The norm in 

these societies was an all
powerful kingship. European 
culture (once known as 
Christendom) was different 
from other cultures - strik
ingly different - in that it 
alone was able to birth and 
support individual liberty. 
The author posits a kind of 
law: "Always and every
where, the governing system 
that is adopted will reflect the 
underlying religious presup
positions of the culture." 
Faith and freedom not only 
can go together, they must go 
together. Marx was wrong; 
the operative principle in his
tory is not economic determi
nism, it is theological 
determinism. 

According to the Bible, 
each man, being created in 
the image of God, is deserv
ing of the protections and lib
erties afforded by God's 
laws. As we are often re
minded, Christian cultures 
have imperfectly fleshed out 
this principle. But, as Evans 
demonstrates, prior to Chris
tianity the norm for the 
masses was abject slavery. 
For example, in Athens, be
tween one-third and one-half 
of the population were slaves, 
and under Claudius, over one 
half of the Roman Empire 
consisted of slaves. And, far 
from the Biblical pattern 
(which protected slaves from 
injustice and limited the exer
cise of slavery), "A slave was 
not regarded by the ancients 
as a man; he had neither a free 
will nor any claim whatever 
to justice, nor any capacity 
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for virtue." 
Moreover, in the pre

Christian view, a particular 
human life had only the 
value those in positions of 
power ascribe to it. As one 
historian notes: "Even in 
philanthropic Athens, the fa
ther had the right to expose 
[abandon] his children, and 
newborn infants were hardly 
ever picked up on roads and 
public places except to be 
made into slaves." And in 
like manner, "The State ... 
commanded a father to 
whom [a deformed son] was 
born to have him put to 
death. This law was found in 
the ancient codes of Sparta 
and Rome." How sad that 
our nation's abortion and 
euthanasia laws and prac
tices are degenerating to the 
ethical levels of the ancients. 

In the Bible, God clearly 
reveals Himself as the sover
eign law-giver, above all the 
kings of the earth. Again, 
this -the rule of divinely-in
spired law rather than the 
rule of men - was a principle 
introduced and refined by 
Christianity. Limits on the 
power of Parliament and the 
king, taxation only by con
sent, and an end to arbitrary 
imprisonment and seizure of 
property may seem to us the 
most ordinary of liberties. 
But they were unknown in 
non-Christian cultures. The 
e~tablishment of a system of 
laws transcending and limit
ing political power was 
revolutionary. Historically, 
more typical was the Ro
man-Byzantine view that 
"the king was the law speak
ing." It was only the Chris
tian concept of the law as 

king or ruler (Lex Rex) that 
set our culture free from ar
bitrary civil power. 

Our culture was also pro
foundly shaped by the Bibli
cal doctrine of original sin. 
Whether it was the preach
ing of the Reformers, or 
Coke or Blackstone writing 

ern men, neither external nor 
internal controls on govern
ment would be necessary." 

A strikingly different 
view of human nature, that 
of the Enlightenment, pre
vailed in France during the 
late 18th century. This was 
the idea proposed by Rous-

"Marx was wrong: the opera
tive principle in history is not 
economic determinism, it is 
theological determinism." 

on the common law, or 
Burke, Tocqueville or Acton 
on political theory, the un
disputed Christian View of 
human nature was that men 
were fallen, flawed in mind 
and will, and inclined to evil. 
Since both the ruled and the 
rulers were sinful, it fol
lowed that political power 
must be limited. Lord Acton, 
in his classic statement of 
this distrust, wrote: "Power 
tends to corrupt and absolute 
power corrupts abso
lutely ... " 

This distrust was shared 
by the Founding Fathers of 
the American republic. It be
came the basis of the system 
of government they devised 
- a government with very 
limited scope and very defi
nite boundaries. As Madison 
wrote in The Federalist, 
"But what is government it
self, but the greatest of all 
reflections on human na
ture? If men were angels, no 
government would be neces
sary. If angels were to gov-

seau. His book, Social Con
tract, advocated a govern
ment established on popular 
sovereignty and exercising 
unlimited legislative power. 
Rousseau believed, as he ex
pressed in a letter, "that man 
is naturally good and it is by 
their institutions alone that 
men become wicked." Just 
as the Founders' negative 
view of human nature led 
them to frame a shackled 
state, Rousseau's opposite 
view led him to propose that 
"the social compact gives 
the body politic absolute 
power over all its members." 
"The general will," he wrote, 
"is always right and tends to 
the public advantage." 

Rousseau's ideas birthed 
the bloody French Revolu
tion and, later, the ideas of 
Hegel. Hegel's ideas in
spired the theories of Marx, 
and Marx's poison doctrine 
engendered the twentieth 
century of totalitarian re
gimes and massive powerful 
States. As a result, this cen-
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tury has been the bloodiest 
ever, with more than one 
hundred million people dy
ing violent deaths, not in 
war, but at the hands of their 
own governments. The En
lightenment view, which 
Evans convincingly argues 
is truly nothing but warmed
over paganism, has de
manded a heavy price. 

Yet in our day, the En
lightenment way of thinking 
has triumphed. Concen
trated power is no longer re
garded as a threat so long as 
it is being used for worthy 
causes, wielded by well
meaning experts, or exer
cised on behalf of "the 
people." Frustrated callers 
to radio talk shows reveal 
just how deeply ingrained 
this idea is: "All we need is 
to get some 'good' people in 
government," they say . 
"Where did these morons 
come from anyway?" they 
ask. 

While the depravity (and 
yet worth) of man and the 
rule of law are relatively 
simple truths, they are not 
easily seen by a people who 
refuse to acknowledge the 
fear of the Lord as the begin
ning of wisdom. Our cul
ture's solitary hope, as the 
Bible tells us, and as history 
bears witness, lies in a return 
to the source of our liberties 
- God, and His Word. May 
the message of The Theme is 
Freedom be heard far and 
wide. 

Reprinted by permission 
U-Turn, P.O. Box 3310 Lan
gley, BC V3A 4R6 
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by Tegen J. Titus 

I t has been two and a half 
years since my father 
started writing The 

Forecast. And, also, it has 
been two and a half years that 
I have been working for him. 
This has given me two very 
important things. 

The ftrst of which, is that 
I have discovered that my fa
ther actually thinks some of 
his views out before he vents 
them at, say, an Unshorn 
Women of the Apocalypse 
rally. 

Really. I used to think that 
he would just go up to some 
random New England col
lege and begin tossing out 
half-baked ideas that he con
cocted en route while view
ing the latest Ahnold flick on 
the Boeing. Sort of acting 
like Newtie when he spews 
policy ideas to the press corp. 
The only difference being 
that my father is not as rotund 
and tends to wear a lot of 
tweed hats. 

But no, I learned, it was 
just my dad's endearing way 
of putting his views in the 
absolutely, positively 
WORST light possible in or
der to see the reactions on the 
tie-dyed crowd's faces. You 
know, the sort of behavior 
you would expect from a 
Mary Kay makeup tester who 
was given a vat full of corro
sive electric-blue eyeshadow 

Titus on Titus 
and then set loose in a room 
full of handcuffed bunnies. 

Yes, eventually, after I 
waded through various arti
cles dealing with politicians, 
polls, health-care and the 
seemingly endless Bill of 
Rights series, I realized that 
his views were actually based 
on years of study and facts. 
And, perhaps most surpris
ingly, I agreed with most of 

sometimes even stretching 
into the next month's issue. 
Beware of the conclusion 
that starts on the top of a page 
and continues to the other 
side! 

Introduction - Very simi
lar to the "conclusion" but 
of Jurassic scale. Has been 
known to come in as many as 
four parts. Usually a general 

I have discovered many code 
words that my father uses in his 
writing, and I decided to compile 

a short list. 
them! Yipes! 

The second thing that I ac
quired from working for the 
ol' pops, is that I have discov
ered many code words that he 
uses in his writing. Code 
words that I'm sure you char
ter subscribers have already 
found for yourselves. How
ever, as a warm fuzzy to all 
you new subscribers out 
there in Forecast land, I de
cided to compile a short list 
for you. Here goes. 

Conclusion - Not a ftnal, 
concise paragraph which 
summarizes the article, but 
rather the second half of the 
piece in question. "Conclu
sions" have been known to 
reach anaconda like length 

rule of thumb when ap
proaching an introduction is 
to realize that its length has 
an inverse proportion to the 
actual length of its subject. 
For instance, if the subject 
was Tolstoy's War and 
Peace, the introduction 
would contain approxi
mately two concise para
graphs. However, if the 
subject was John 11:35, pre
pare to buy your mailman a 
bottle or two of liniment for 
all the back muscles he's go
ing to pull lugging that 
twelve volume set up to your 
front porch. 

Id. - Really has no idea 
where the actually news clip
ping went to, but dang it! "I 
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don't have a secretary to or
ganize all my stuff any
more!" (Not in my job 
description.) 

Lengthy blurbs - These 
could mean a number of 
things. I'll list them from the 
most likely to the least. 1. 
Jefferson or Madison quote. 
2. Scalia or Blackstone 
quote. 3. My bum son didn't 
get a funny page together this 
month and I have to ftll up 
space. 4. Author's concern 
for reader' s sanity, so in his 
great wisdom and innate care 
for the reader he tries to break 
up page for their mental well
being. 

To be continued - aka 
Coda. Seen attached to nearly 
every piece that has ever ap
peared in The Forecast which 
did not start on the ftrst page. 
Really folks, sometimes he 
looks like a computer age 
Beethoven while typing 
some of these things. Its a 
tribute to modem engineer
ing that the keyboard just 
does not crumble. 

Oh well, I hope this gives 
the new reader a few helpful 
hints. And to all you out there 
who chuckled/groaned at 
''The Freedom of Speech: An 
Introduction" you were not 
alone. ~ 
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DANDELIONS AND DAFFODILS 
by Marilyn Titus 

There it was - right un
der our mailbox - the 
biggest, fluffiest, most 

beautiful dandelion I had ever 
seen. I stopped reaching for 
the mail as my full attention 
was focused on that Dande
lion. ''What made it so big?" 
"It's as big as a door knob!" 
"My, how beautiful!" "Defi
nately, I am not going to dig it 
out or spray it." 

I reached for my mail and 
started walking back to my 
house. Killdeer had a nest on 
the side of the driveway. This 
year they had five eggs. I 
walked past carefully, thor
oughly delighted with the care 
of the parents and their cour
age to stay on the nest with me 
so close. Thoughts of child
hood began to fill my mind just 
as I was walking past the Daf
fodils I had planted last Fall. 

Glancing around the yard, I 
noticed a few other Dandeli
ons that had not been there last 
year. As a child, Dandelions 
were very special to the girls in 
my neighborhood. We picked 
them with as long a stem as 
possible and wove them into 
bracelets and necklaces. We 
joyfully held them under our 
friends' chins to "see if you 
like butter". When they went 
to seed we ran around looking 
for the best to blow into the 
wind. We watched the tiny 
parachutes drift into the wind 
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and chased after them. Laugh
ter and fun filled the experi
ence. Dandelions were 
defmately for children. 

Daffodils were different. 
They were treasures to take to 
special adults. Passing empty 
lots on the way to school we 
often saw Daffodils blooming 
on their own. "On the way to 
school" meant the teacher 
would get a lovely bouquet. 
"On the way home" meant our 
mothers would get lovely bou
quets. No person could meas
ure the joy in a child's heart as 
he or she presented these treas
ures. 

There were other flowers as 
well that were special. Bache
lor Buttons grew wild in a lot 
near our home. They were real 
pretty but very hard to pick. 
Wild plum trees and apple 
trees made wonderful bou
quets. Larkspur were lovely 
but very rare in our area. A trip 
with the family often enabled 
us to gather Scotch Broom. 
But, it, too, was very hard to 
pick. And, I must not forget 
the daisies. 

As adults we manicure our 
lawns and flowerbeds, elimi
nating what we call weeds, and 
forget how the Lord blessed us 
as children. The Dandelions 
are at least a nuisance and at 
worse an embarrassment. But, 
look again. Pick one and look 
into that beautiful creation. 
Feel the softness of the petals. 
If we could only learn how to 

keep them that way, what a 
beautiful, small arrangement 
we could make. And, the ten
der new leaves are good to eat 
if we have not sprayed them 
with chemicals. 

Are we to stop digging out 
the Dandelions? No, we can 
dig them out or spray them but 
we need to remember to be 
thankful for their creation. We 
need to remember that God 
created different plants for dif
ferent purposes and to be 
thankful for his wisdom and 
love. 

That one beautiful Dande
lion changed my attitude this 
Spring. Now I'm looking 
carefully at each plant before I 
pull it out. As I place perenni
als around my new pond, I'm 
leaving a few "weeds" that 
seem to have a special beauty 
-lacy or pretty little flowers. I 
hope it will turn out nice and 
others will see the beauty in
stead of the "weeds". God's 
creation is so special. We 
sometimes need to be re
minded of past blessings so 
that we can appreciate the pre
sent creation around us. 

For the Lord shall comfort 
Zion: he will comfort all her 
waste places; and he will make 
her wilderness like Eden, and 
her desert like the garden of 
the Lord; joy and gladness 
shall be found therein, thanks
giving, and the voice of mel
ody. (Isaiah 51 :3) 
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