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Ye can discern the face of the sky; but can
ye not discern the signs of the times?
Matthew 16:3
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DOCTORED SUICIDE
The judges
made it clear
that they did
not think that
the question before them was
whether there
was right to
commit suicide.

F

or a number of years
some have claimed a
constitutional "right to
die." In a case decided in
1990, Justice Antonin Scalia
dismissed that claim with
characteristic alacrity:
... American law has always accorded the State
power to prevent, by force if
necessary, suicide - including
suicide by refusing to take appropriate measures necessary
to preserve one's life ....
Cruzan v. Director, Missouri
Dept. ofHealth, 497 U.S. 261,
293 (1990).
But his majority colleagues were not so sure.
Chief Justice Rehnquist allowed that a person could
claim a constitutional right
"to refuse medical treatment,"
even when that treatment was
necessary to sustain life. The
Chief Justice opined that such
a right was rooted in "common law rights of self-determination." ld., 497 U.S . at
270.
Concurring
Justice
O'Connor, likewise, waxed
expansive with her descrip-

tion of the principle underlying the right of a person to
refuse state-imposed "incursions into the body":
... [O]ur notions of liberty
are inextricably entwined
with our idea of physical freedom and self-determination. "
/d., 497 U.S. at 287.
Two years later Justice
O'Connor, carried away by
linguistic eloquence, expanded on this so-called right
of self-determination when
she described the right of a
woman to abort her child as
rooted in a concept of liberty
"at the heart of [which] is the
right to define one's own concept of existence, of meaning,
of the universe, and of the
mystery of human life ."
Planned Parenthood v.
Casey, 505 U.S.--, 120LEd
2d 674,698 (1992).
With judicial pronouncements such as these, it came as
no surprise that eight judges
on the United States Court of
Appeal~ for the Ninth Circuit
found a Washington state law,
prohibiting the aiding of another to commit suicide, to be

unconstitutional when applied to doctor-assisted suicides of mentally competent,
terminally ill adults.
Early in the court's opinion, the judges made it clear
that they did not think that the
question before them was
whether there was a right to
commit suicide. Rather, they
defined the issue this way:
While some people refer to
the liberty interest implicated
in the right to die cases as a
liberty interest in committing
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suicide, we do not describe it
that way. We use the
broader and more accurate
terms, "the right to die,"
"determining the time and
manner of one's death,"
"hastening one's death" for
an important reason. The
liberty interest we examine
encompasses a whole range
of acts that are generally not
considered "suicide." Included in the liberty interest
we examine, is for example,
the act of refusing or terminating unwanted medical
treatment. Compassion in
Dying v. Washington,-- F.
3d --, 1996 WL 94848 *8
(9th Cir).
How did the eight get to
this "broader" view of liberty? They did so by posing
the question of liberty in as
expansive a way as possible
so as to bring the decision to
refuse medical treatment and
the decision actively to cause
the death through medical
treatment into the same constitutional category.
DOCTORED LIBERTY

To doctor, v.t., to adapt or
modifY for a desired end by
alteration....
Webster's Third International Dictionary
"[T]he full scope of liberty," the eight judges began
-quoting the late Justice John
Marshall Harlan - "cannot be
found in or limited by the
precise terms of the specific
guarantees elsewhere in the
Constitution." Rather, still
quoting Justice Harlan, the
judges wrote that "liberty .. .is
a rational continuum which,
broadly speaking, includes

freedom from all substantial
arbitrary impositions and
purposeless restraints." Id.,
1996 WL 94848 at *7.
Given that liberty is nowhere defined in the Constitution, the eight jurists were
now free "to resist the natural
judicial impulse to limit our
vision to that which can
plainly be observed on the

right most valued by civilized
men. Olmstead v. United
States, 277 U.S. 438, 478
(1928).
This was not the frrst time
that a bunch of judges found
Justice Brandeis's sweeping
rhetoric a convenient starting
point. Justice Harry Blackmun- joined by Justices William Brennan, Thurgood

eral times the court dressed
up this right with linguistic
clothes made possible only
by the Brandeis quote. The
right to die was really the
right "to determine [one's
own] destiny", a choice
"central to personal dignity
and autonomy", or one of
"the most intimate and personal choices a person may
make in a lifetime." Com-

passion in Dying, supra,

The judges declared their independence from the rule of law, free
to make policy without restraint.
face of the document before
us or even that which we
haye previously had the wisdom to reco~nize." I d. (Emphasis added)
Not only did the judges
use Justice Harlan's teaching
to free themselves from the
constitutional text, they declared their independence
from the common law doctrine of stare decisis. Indeed,
they declared their independence from the rule of
law, free to make policy
without restraint.
Thus, they embarked
upon a search for a constitutional policy that most suited
the end that they desired to
meet. They did not have to
look very far, finding, in a
dissent written in 1928 by
Justice Louis Brandeis, just
the right phrase to cast the net
of liberty to catch a right to
die:

The makers of our Constitution... conferred, as against
the government, the right to
be let alone - the most comprehensive of rights, and the

Marshall, and John Paul
Stevens -opened his dissent
from the Court's decision to
uphold a Georgia state law
prohibiting sodomy:

This case is ... [not] about
"a fundamental right to engage in homosexual sodomy," as the Court purports
to declare.... Rather, this
case is about "the most comprehensive of rights and the
right most valued by civilized
men," namely "the right to
be let alone." Olmstead v.
United States, 277 U.S. 438,
478 (1928) (Brandeis, J. dissenting). Bowers v. Hardwick, 478 U.S . 186, 205
(1986).
If the Brandeis quote may
serve as the starting point of
an argument for a right to
commit sodomy, then what
about a right to rape, steal or
kill? After all, laws prohibiting rape, theft, and murder
clearly do not "let" rapists,
thieves, and murderers
"alone."
But let us return to the
so-called "right to die." Sev-

1996 WL 94848 at *8, *18.
Notwithstanding these
high-sounding locutions, the
court could not escape dealing with the fact that no English or American court had
ever found "a constitutional
right to aid in killing oneself...." Id., 1996 WL 94848
at *13. Just as the text had
proved no hindrance to the
court's finding a constitutional right to be let alone,
the lack of any court precedent proved no obstacle to
finding a constitutional right
to commit suicide.
DOCTORED HISTORY

To Doctor, v.t., to adapt
or modify for a desired
end... by special treatment.
Webster's Third International Dictionary
If there is no court precedent recognizing a constitutional right, where does one
look in the history books to
discover it? Because the
United States Constitution
was written in 1787, it is reasonable to assume that a
court, truly interested in the
history of a constitutional
right, would begin with the
late 18th century and the
writings of the framers of
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that instrument. Wrong!
The eight judges began,
"like the [Supreme] Court in
Roe [v. Wade]," with "ancient
attitudes" of the Greeks and
the Romans. Not only did
they turn the clock back to the
times of Homer, Socrates, and
Plato, but they delved into
Greek and Roman mythology
and literature which, they
claimed, glorified suicide.
Id., 1996 WL 94848 at *13.
Then, they turned to the
philosophers, observing that
only the Pythagoreans
"frowned on ... suicide"; the
Stoics, on the other hand,
"glorified suicide as an act of
pure rational will." Id. Finally, they consulted the theologians, discovering that the
early Christians "saw death as
an escape from the tribulations of a fallen existence and
as a doorway to heaven." Id.,
1996 WL 94848 at *14.
According to the court, St.
Augustine interrupted this enlightened view of suicide,
"turn[ing] the tide of public
opinion" with his contention
"that committing suicide was
a 'detestable and damnable
wickedness."' Augustine did
this, the court wrote, not as a
matter of principle, but because of "the utilitarian concern that the rage for suicide
would deplete the ranks of
Christians"! Id.
Conceding that the
Augustine's pragmatism held
sway for 1,000 years, the
court welcomed the news that
a group of "philosophers, poets, and even some clergymen ... [arose] to challenge the
all-encompassing nature of
the dominant ideology." According to a 1993 Denver University Law Review article,

this new breed included
"Montesquieu, Voltaire,
Diderot, Francis Bacon,
David Hume, John Donne,
[and] Sir Thomas More." Id.
Given the presence of the
French philosophes in this
line-up, France apparently, in
1790, enacted a statute "legalizing suicide." Id., 1996 WL
94848 at *15.

Beezer contended that the
Greeks condemned suicide as
"cowardly"; Roman law forbade suicide. Even so, Judge
Beezer noted, England did not
get its common law from the
Romans, but from the "ecclesiastical law" based on the
Ten Commandments and the
theologies
of
Saints
Augustine and Aquinas. Id.,

Did America's statesmen, judges
and lawyers reject this Blackstonian condemnation of suicide
as the majority claimed?
Conspicuously omitted
from the judges' narrative was
what impact these men and
this law had on the common
law of England. They skipped
England to focus on America
where they claimed that the
English law "underwent a
transformation":
By !798, six of the origirUll
colonies had abolished all
penalties for suicide either by
statute or state constitution.
There is no evidence that any
court ever imposed a punishment for suicide or attempted
suicide under common law in
post-revolutionary America.
By the time the Fourteenth
Amendment was adopted in
I 868, suicide was generally
not punishable, and in only
nine of 37 states is it clear that
there were statutes prohibiting suicide. Id., 1996 WL
94848 at *15.
Dissenting Judge Beezer
presented a very different historical picture. Quoting both
Aristotle and Plato, Judge

1996 WL 94848 at *45-*46.
From Augustine and Aquinas Judge Beezer drew a
straight line to Blackstone
who wrote in 1765:
fT}he suicide is guilty of a
double offense; one spiritual,
in invading the prerogative of
the Almighty, and rushing into
his immediate presence uncalledfor; the othertemporal,
against the king, who hath an
interest in the preservation of
all his subjects; the law has
therefore ranked this among
the highest crimes, making it
a peculiar species offelony, a
felony committed against
one's self. William Blackstone, 4 Commentaries ch.
14, *189. ld., 1996 WL
94848 at *46-*47.
Did America's statesmen,
judges and lawyers reject this
Blackstonian condemnation
of suicide as the majority
claimed? Not so, wrote Judge
Beezer. What America's
leaders like Penn and Jefferson opposed, was the punish-

ment of suicide by the forfeiture of property:
[T]he reason for doing so
was not the recognition of the
supremacy of individual
autonomy; rather, it was the
desire not to penalize the decedent's family combined
with a recognition of the limited deterrent effect of criminal penalties for suicide. Id.,
1996 WL 94848 at *47.
This view of the matter,
Judge Beezer wrote, was reinforced by the enactment of
laws prohibiting "assisted suicide" so that "[b ]y 1868, when
the Fourteenth Amendment
was ratified, twenty-one of
the thirty-seven states prohibited assisted suicide by either
statute or common law." Id.
There could not have been
painted two more contrasting
portraits. If Judge Beezer is
right, the majority did not
have a leg to stand on. Wrong
again!
The majority wrote that
even if Judge Beezer' s historical account is "indisputably
correct," it was "not a sufficient basis for rejecting a
claimed liberty interest." Id.,
1996 WL 94848 at *12. This
was so, because the majority
had adopted an evolutionary
view of law enabling it to escape precedents on the
grounds "of changing values"
and "new technologies." Id.,
1996 WL 94848 at *8.
DOCTORED LAW

To doctor, v.t., to conceal
the real state... of by deceptive
alteration.
Webster's Third International Dictionary
"There is no litmus test for
courts to apply," wrote the

The Forecast- April1996
eight judges, "when deciding
whether or not a liberty exists
under the Due Process
Clause." !d. If there is no test,
then what is there? According
to the majority, the past is no
guide for the present because
the future brings change. So
the job of the court is to
change the constitution so it is
not "frozen at any point in
time." Id., 1996 WL 94848 at
*11.
Law is, the court asserted,
a "continuum," ever "evolving," subject to "the dynamism of constitutional
interpretation." Hence, the
majority argued that just because "we have previously
failed to acknowledge the existence of a particular liberty
interest or eyen that we have
previously prohibited jts exercise is no barrier to recognizing its existence." Id.
(Emphasis added). If this
statement is true, then just because the court recognized on
March 6, 1996, that a person
has the right to "physician-assisted suicide" does not mean
that on March 31, 1996, that
right exists. After all, "the
times they are a changin' ."
Judge Stephen Reinhardt
and his seven colleagues did
not, however, write their 39
page opinion with its 140
footnotes with the expectation
that the law would continue to
evolve after March 6, 1996.
Rather, they wrote their opinion ftrmly committed to making it stick, to end the
evolutionary process then and
there.
The point here is that the
very nature of law requires it
to be fixed at some point in
time and to be lasting for a
significant time period. Oth-

4
erwise, it would not be law.
No one would speak, for example, of a "law of gravity" if
it were a constantly changing
phenomenon. What makes
the law of gravity law, is that
it does not change with time,
it is not relative as to situation
and to persons, and it applies
throughout the universe.

ready forgotten, that their
newly minted right to die was
binding on all the judges in all
the states within the jurisdiction encompassed by the
Ninth Circuit. In particular,
they singled out one United
States District Judge Michael
Hogan who had found unconstitutional "the Oregon Death

In truth, the court did not mean
what it wrote about the nature
of law. Its evolutionary views
served a limited purpose - to
free the court from the past.
This was certainly what
William Blackstone thought
about the laws that governed
the physical universe. And he
drew a line from those laws to
the laws governing human behavior, concluding that such
laws are "binding over all the
globe, in all countries, and at
all times .... " I Blackstone,
Commentaries on the Laws of
England41 (1765).
Given this general understanding of law, Blackstone
defined the civil law of particular nations, ftrst of all, as a
"rule, not some transient sudden order from a superior to or
concerning a particular person; but something permanent, uniform, and universal."
I d. at 44.
The eight judges defined
law very differently from
Blackstone, but they behaved
as if Blackstone was right and
they were wrong. They made
it clear towards the end of
their opinion, their evolutionary jurisprudential views al-

with Dignity Act, a voter initiative that permits doctors to
prescribe medications for terminally ill patients for use in
ending their lives ...." Compassion in Dying supra, 1996
WL 94848 at *38.
The judges unhesitatingly
pronounced that Judge Hogan
"clearly erred" and all but reversed his opinion even
though the appeal in that case
was not before it. If the eight
judges really believed that law
cannot be "frozen at any point
in time," they would have
simply stated that what Judge
Hogan thought to be the law
then had changed and reserved judgment on that appeal until it came before the
court. Who knows what the
law might do in the meantime?
In truth, the court did not
mean what it wrote about the
nature of law. Its evolutionary views served a limited
purpose - to free the court
from the past. As for the fu-

ture, the court's opinion was
now the law, no matter what
changes may lie ahead.
DOCTORED MAN

To Doctor, v.t., to conceal... the actual quality of by
deceptive alteration.
Webster's Third International Dictionary.
This point can best be illustrated by the court's treatment
of public opinion to support
its ruling. Although the court
conceded that there is no evidence "that Americans approve of suicide in general,"
they found plenty of opinion
polls indicating "widespread
support for allowing the terminally ill to hasten their
deaths and avoid painful, undignified, and inhumane endings to their lives." The court
noted that such polls showed
that the American people favored "doctor-assisted suicide" by 64, 73 , and 90
percent. Id., 1996 WL 94848
*16.
The court admitted, however, that when it came to voting for physician-assisted
suicide, the people of only one
state - Oregon - actually enacted their opinions into law
and then only "by a margin of
51-49 percent." In Washington and California, similar
measures lost by a margin of
8 points, "drawing only 46
percent of the vote." !d.
Undeterred, the court
pressed ahead claiming that
all three "referenda indicate
there is unquestionably growing popular support for permitting doctors to provide
assistance to terminally ill patients who wish to hasten their
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deaths." Id. Even if true, why
should this dictate a decision
now? And by this court?
Why not let the people of the
other western states within the
court's jurisdiction decide for
themselves, as the people of
Oregon had apparently done?
To do so, the court reasoned, would allow "[t]hose
who believe strongly that
death must come without physician assistance ... to force
their views, their religious
convictions, or their philosophies on all the other members
of a democratic society, and
compel those whose values
differ with theirs to die painful, protracted, and agonizing
deaths." !d., 1996 WL 94848
at *40.
This did not hinder the
court, however, from imposing its views, forcing its values on "many sincere persons
with strong moral or religious
convictions" and causing
them "great distress." Id.,
1996 WL 94848 at *25. Nor
did it stop the court from affirming the right of the state to
compel a number of people
"to live" by prohibiting assisted suicide even under a
physician's care:

Although suicide by teenagers and young adults is especially tragic, the state has a
clear interest in preventing
anyone, no matter what the
age, from taking his own life
in afit of desperation, depression, or loneliness or as a result of any other problem,
physical or psychological,
which can be significantly
ameliorated !d., 1996 WL
94848 at *23.
The reason for this rule, the
judges pontificated, is that

such suicides are "senseless,"
ending life "prematurely."
On the other hand, they decided:

In the case of a terminally
ill adult who ends his life in

the final stages of an incurable and painful degenerative
disease, in order to avoid debilitating pain and a humiliat-

forty-year old," or many oth- destiny? According to the
ers who may be inclined to court, each human being has
commit suicide, a terminally the right "to define one's own
ill competent adult cannot be concept of existence, of
cured... terminally ill adults meaning, of the universe, and
who wish to die can only be of the mystery of human life."
maintained in a debilitated !d., 1996 WL 94848 at *18.
and deteriorating state, un- In truth, what the court really
able to enjoy the presence of means is that we eight judges
family and friends. !d.
have the right to define the
meaning and mystery of human life.
If the judges had truly embraced the existential philosophy that is captured in the
above quote, they would not
have limited the right to die to
terminally ill, consenting
adults assisted by a licensed
physician. They would have
allowed the love-sick teenage
girl the same right as the terminally-ill great-grandmother
- the right to determine for
herself whether life is worth
living.

CONCLUSION

Voltaire
ing death, the decision to commit suicide is not senseless,
and death does not come too
early. !d.
How did these judges
know this? According to their
footnote, it was because Marcus Aurelius, the Roman emperor and stoic philosopher,
thought so. But they did not
just rely on this ancient sage.
Rather, they gave their own
reasons:

Unlike "the depressed
twenty-one year old, the romantically devastated twentyeight year old, the alcoholic

"Cannot be cured?" The
court had to put a touch of
finality to its point in order to
justify its willingness to allow
the State to "force" some to
live, but to permit others to
die.
The court believes that
physician-assisted suicide is
the "coming thing," necessary
in its mind "to restore humanity and dignity to the process
by which Americans die."
!d., 1996 WL 94848 * 17.
This takes us back to the
place where the court began.
Who is man and what is his

In sum, the eight judges
think of themselves as gods,
"free to force their views, their
religious convictions, and
their philosophies on all the
other members of a democratic society" even when
they deny that right to the people and to their legislative representatives. See Id., 1996
WL 94848 at *39.
This is inevitable in a nation whose laws have been divorced
from
God.
"Professing themselves to be
wise," these eight judges have
indeed "become fools," exchanging the laws of the Creator
for
the
"vain
imaginations" of men. Cf.
Romans 1:21-22. ~
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SODOMIARRIAGE

0

The very nature
ofmarriage excludes two people of the same
sex. And it can
be no other
way. This truth
will not, however, stop the
movement afoot
in America to
legally recognzze same-sex
.
marnage.

n the day of the mass
"gay and lesbian
wedding" in San
Francisco, NPR's "All Things
Considered" broadcast a personal vignette from a woman
named Joan. In a plaintive
voice Joan said that she lived
with a woman, but she did not
know what to call her.
Wife? Doesn't fit. Husband? No way. Spouse? Too
scientific. Partner? Sounds
too much like a business relationship. Lover? Too promiscuous. Mate? No- that makes
it sound like I am the captain
of a ship. Significant other?
Uh uh -we are committed, not
just "living together."
After a litany of possibilities, the woman gave up.
There is, she said, just no suitable words in the English language to describe the two of
them and their relationship.
Please, she beseeched, won't
someone come up with the
right words to portray two
people in a "same-sex marriage?"
A week later "All Things
Considered" received from a
listener this reply: "Doesn't
that [can't find the right word]
tell you something?" The answer to this rhetorical question
is, as the listener intended, a
resounding yes.
The reason that Joan could
not find a proper word to describe her live-in female companion is because there is none

- in the English language or
any other - to describe a relationship that cannot, in the nature of things, exist.
Marriage is not an invention of men, but is a creation of
God. "Haveyenotread," Jesus
said, "that he which made
them at the beginning made
them male and female, and
said for this cause shall a man
leave his father and mother
and shall cleave to his wife:
and they twain shall be one
flesh." Matthew 19:4-5.
The very nature of marriage
excludes two people of the
same sex. And it can be no
other way. This truth will not,
however, stop the movement
afoot in America to legally
recognize same-sex marriage.
After all, we live in a nation
that has "legalized" murder
(Roe v. Wade) and adultery
(No fault divorce). Why not
sodomy?
Underlying the battle over
"same-sex marriage" is a conflict between two diametrically opposed views of the
nature of mankind and the
world. How this controversy
is resolved will, in turn, shape
the political and legal approach to the issue. If the nation's charter, the Declaration
of Independence, is brought
into the fight, then opponents
of this latest effort to legitimate sodomy should lose. If
not, then America will continue down the slippery slope

where good is called evil, and
evil good. See Isaiah 5:20.
THE NATURE OF
REALITY

At the heart of the claim for
legitimating "same-sex marriage" is either the presupposition that each individual
human being is absolutely
self-determined or the proposition that each individual is
absolutely determined by external factors over which he
has no control. Lawyers prefer the former premise; psychologists and psychiatrists
prefer the latter.
The lawyer argument proceeds thusly. An individual
has "the right to define one's
own concept of existence, of
meaning, of the universe, and
of the mystery of human life."

Planned Parenthood v. Casey,
505 U.S. - -, 120 LEd 2d 674,
698 (1992). " ... [I]ndividuals
define themselves in a significant way through their intimate sexual relationships."
Therefore, there are "many
'right'ways of conducting
those relationships." There
being many right ways, how
can anyone say that two consenting adults cannot "choose
the form and nature of these
intensely personal bonds," including marriage. Cf Bowers
v. Hardwick, 478 U.S. 186,
205 (1986).
Lawyers "who assert that
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human beings may choose for
themselves how to express
their sexuality presuppose
that human beings are self-defining projections in a universe devoid of purpose with
the power to control their own
destinies." Titus, "Defining
Marriage and the Family," 3
Wm. & Mary Bill of Rights J.
327, 337 (1994).
Such an assertion is palpable nonsense. "Human beings are limited by their
genetic structures, their environment, their finiteness, and
their mortality. They are governed by the law of gravity
and the laws of nutrition." Id.
In other words, an individual
human being is not wholly
autonomous.
It is vain imaginings to
presuppose that an individual
human being may define himself, his meaning, and his
place in the universe. "All is
vanity," wrote Solomon in
Ecclesiastes, "That which is
crooked cannot be made
straight: and that which is
wanting cannot be numbered." Eccl. 1:14-15.
For these reasons, what I
have called the lawyer's
premise must be rejected.
The psychologist's premise does not fare any better.
While a human being may
have "no choice" but to be
subject, for example, to the
law of gravity, he is not programmed to obey it. A motorcycle daredevil may still
choose to jump over a deep
ravine or off a 250 foot ramp.
While he will suffer the consequences, it is not because he
was not able to avoid the
jump. He just made the
"wrong" choice.
Determinist psychologists

7
argue that this choice is illusion; that all human beings are
programmed by their genes
and their environment. If so,
then what is the point of laws
or rules that hold people responsible for making
"wrong" choices?
To be consistent with such
behaviorist assumptions
about human nature, no individual could rightfully be
held morally or legally responsible for making a
"wrong" choice, even mur-

man is autonomous use law to
allow in some circumstances
the "interests of society" to
override the individual's liberty in order to avoid anarchy.
On the other hand, the determinist uses law to prevent society from subordinating
individual to the greater good
of the group in order to avoid
totalitarianism.
Both hold to the same
pragmatic view of law,
namely, that it is an instrument available to civil rulers

Only a few challenge the assumption that law is just a tool
available to man to implement a
set of norms thought best by
those who are in power.
der. Even the most determined determinist will not
live this way, revealing by his
own actions that he does not
really believe his own presuppositions about the nature of
man. If he is unwilling to live
in accordance with his own
professed beliefs, then why
should any of the rest of us?
The truth is that individual
human beings are neither
autonomous - that is, subject
only to one's own rules, nor
determined - that is, without
power to choose. And the
proponents of both views
know it. That is why they
shift the focus of the debate
from assertions about reality
to contentions about law.
THE NATURE OF LAW
Those who contend that

to use as they see flt for the
good of society.
Those who seek to legitimate same-sex unions claim
that a variety of sexual relationships can serve the same
sociological and psychological functions of a traditional
monogamous marriage.
These "experts" argue, that
the law should be changed to
"fit the facts." This approach
to law presupposes that there
is no legal or moral order
preexisting civil society and
imposed on mankind either
by nature or by God. Titus,
"Defining Marriage," supra
at 327.
Most who defend the heterosexual monogamous
status quo, however, do not
challenge this presumption.
Rather, they simply argue that
to change marriage from its

traditional definition would
not be in the best interests of
society. Id.
Only a few challenge the
assumption that law is just a
tool available to man to implement a set of norms
thought best by those who are
in power. One such man is
Harry V. Jaffa, Professor
Emeritus of Political Philosophy at Claremont McKenna
College. Professor Jaffa
wrote, back in 1990, that sodomy was wrong because it
violated the natural order of
things. Id. at 328.
Jaffa reinforces his case
against sodomy by analogizing it to Abraham Lincoln's
case against slavery. Slavery
was wrong, according to
Jaffa's Lincoln, not because it
was contrary to public opinion, economically unsound or
sociologically unacceptable.
Rather, slavery was wrong
because it denied human
equality, denying to the slave
his very nature as a human
being under the laws of nature
and of nature's God. Id.
Jaffa contends that sodomy, like slavery, denies the
very essence of the human
sexual union. As God created
each human being to be free
from any other human being's
claim of ownership, so God
created a male to be joined
sexually only with a female in
a monogamous relationship.
Like Abraham Lincoln before him, Jaffa's case against
sodomy is based upon the
proposition that there is a
preexisting, transcendent legal order binding on all civil
societies and upon all mankind. This objective legal order prohibits men from
choosing to make lawful what
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nature and nature's God
makes illegal. Or as the
writer of Ecclesiastes put it:
"Consider the work of God:
for who can make straight,
which he hath made
crooked?" Eccl. 1:15; 7:13.
Jaffa's view of law was
also the one held by Sir William Blackstone. Blackstone wrote that "no human
law" had any validity whatsoever apart from conformity to the laws of nature and
of revelation. I Blackstone,

Commentaries on the Laws
ofEngland41 (1765).
Jaffa and Blackstone are
not taken seriously by most
legal experts today. The reason is that the modem political and legal scholars and
practitioners have forsaken
the Biblical account of the
origin of the world. Preferring the Darwinian faith that
the world, and all its creatures evolved by time and
chance, they have discarded
the notion of a transcendent
law fixed as to time, uniform
as to person or situation, and
universal as to place.
But are America's political and legal leaders free to
adopt such an evolutionary
view and make it the foundation of American public policy. The answer is no. The
nation's charter precludes it.
AMERICAN LAW

At the time of America's
founding, her statesmen held
to the view that the affairs of
all mankind and all civil societies were governed by
"the laws of nature and of
nature's God." Thus, they
opened the Declaration oflndependence relying upon
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that law not only to justify
the war for independence,
but the right to be recognized
as an independent nationstate.
Apart from this Declaration, America has no legitimacy as a nation. Moreover,
any statute or other civil act
taken inconsistent with the
Declaration has no legiti-

What are those laws but
the revelation of God's will
in nature and in the Holy
Scriptures. Blackstone
wrote that the laws of nature
were all of the "immutable
laws of human nature, ... the,
eternal, immutable laws of
good and evil, to which the
creator himself in all his dispensations conforms ." I

Any statute or other civil act
taken inconsistent with the Declaration has no legitimacy.
macy. Such a statute or other
act would be ultra vires, that
is, beyond the scope of civil
authority.
To determine the scope of
civil authority, whether it is
exercised by the government
in Washington, D.C. or by
the state or local governments in the fifty states, one
must not only look at the
constitutions of those governments, but to the nation' s
charter.
Abraham Lincoln, for example, did not base his claim
that race-based slavery was
wrong because it was contrary to the United States
Constitution or to the slave
states' constitutions. Rather,
he contended that no man
could own another man without violating the Declaration ' s legal and political
principle that all men are created equal. That principle, in
turn, was rooted in the laws
of nature and of nature's
God.

Blackstone's Commentaries
at 39-40. The laws of nature's God were all such laws
written in the Holy Scriptures. Id. at 41-43.
John Locke wrote a century earlier that these laws of
God' s will as revealed in nature were binding on all mankind, including legislators
who had no authority to
make any rule contrary to the
laws of God. Locke, Second

Treatise on Civil Government 77 (Liberal Arts Press
1952).
Blacktone's philosophy
of law and Locke's philosophy of government are the
official philosophies of law
and government of America,
because the nation's charter
adopted them. So long as the
nation's charter remains unchanged, no philosophy of
law or government contrary
to it may be adopted to inform public policy choices in
the nation .
With respect to sodomy,

the common law at the time
of Blackstone described it to
be a "crime against nature,"
that is, a crime against human nature according to the
revelation of God in nature
and in the Holy Scriptures.
Civil governments, governed by the laws of God, as
America' s civil authorities
are, cannot change this law
unless Blackstone was
wrong or the Declaration is
repealed and a new charter
substituted for it.
Was Blackstone right?
From Genesis through Revelation, there is no evidence
that God's law governing
sexual relationships - one
male with one female covenanted to each other for a
lifetime - has ever changed.
To the contrary the teachings
of Christ himself as recorded
in Matthew 19:4-5 and of the
apostle Paul as recorded in
Romans 1:26-27, Ephesians
5:31, and I Corinthians 6:9,
16, 18 affirm that the laws
governing sexual relationships do not change with
time, are not relative as to
person or situation, and are
universal as to place. See
also Leviticus 18.
This law of family order
has been established to promote each of the three unalienable rights identified in
the Declaration of Independence. Only a heterosexual union may promote the
twin rights of life and liberty
for only such a union "may
procreate without having to
be dependent upon [some]
person or thing outside the
union ...Such dependency reveals that a homosexual union c annot serve as an
independent unit within
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which the members are free
from regulation, especially
from the state." Titus, Defining Marriage, supra, at 343.
Likewise, only the family
as defined by the Scriptures
can be the basic economic
unit of a society and, therefore, promote the unalienable
right to the pursuit if happiness. That pursuit is inextricably linked to the dominion
mandate found in Genesis
chapter 1. That mandate cannot be carried out within any
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single generation. Hence, at
its heart is the command to be
fruitful and multiply:

It is, therefore, within the
family that children are
taught the virtues of work and
stewardship. It is also within
the family that children learn
the compassionate use of
wealth as they watch their
parents make the necessary
sacrifices to each other and to
their offspring. /d.
CONCLUSION

Ironically, it is those who
clamor for same-sex marriage
are who are appealing to the
Declaration, not their opponents. Their invocations of
the Declaration's principles
of "equality" and "happiness"
have great moral suasion with
the American people. Their
entreaties cannot be countered effectively with slogans
like "traditional family values."
Instead, those who oppose

the homosexual revolution
must challenge its very legitimacy. To do so, one must
appeal to the laws of nature
and to equality, life, liberty,
and happiness as defined by
those laws. To fail to inject
the principles of the Declaration into the debate risks not
only defeat, but eventual destruction of the nation. See 2
Peter 2:4-8; Jude 7. ~

TOBACCO ROAD
The entire section of land had quickly slipped through
around him had originally his fingers ....
By the time that Jeeter was
been owned by Jeeter's
grandfather. Seventy-five old enough to work in the
years before, it had been the fields, the land had become
most desirable soil in the en- such a great item of expense
tire west-central part of Geor- that most of it was allowed to
gia. His grandfather had grow up into pines. The soil
cleared the greater part of the had become depleted by the
plantation for tobacco. The constant raising of cotton....
When his father died, what
soil at that time was better
suited to the cultivation of to- was left of the Lester lands
and debts was willed to Jeeter.
bacco than any other crop ....
The road on which Jeeter The first thing that happened
lived was the original tobacco was the foreclosure of the
road his grandfather had mortgage. In order to satisfY
the creditors, all the timber
made....
After seventy-jive years the was cut, and another large
tobacco road still remained, portion of the land was sold.
and while in many places it Two years later Jeeter found
was beginning to show signs himself so heavily in debt that
of washing away, its depres- he did not own a single acre of
sions and hollows made a per- land, or even a tenant house,
manent contour that would after the claims had been setremain as long as the sand tled....
From that time forward,
hills....
Jeeter
had sunk each year into
Jeeter's father had inhera
poverty
more bitter than that
ited about one-half of the
original Lester plantation, of the year before....
and approximately half ofthat

From Erskine Caldwell's

Tobacco Road (1932)

A

s vivid a picture of
material poverty that
Erskine Caldwell
painted in his 1932 novelette,
Tobacco Road, it is his portrait
of a family's moral and spiritual degradation that sticks to
the mind and the heart of the
reader.
The selfish greed over a
bag of turnips stolen by the
father as he watches his hairlipped daughter seduce its
owner who is married to another of his daughters. The
sexual depravity of voyeurism
-even inside the family home.
The utter disregard for human
life even of one's grandmother run over by a car
driven by her grandson. The
sloven laziness of an ablebodied man, the head of a disoriented and disintegrating
household - there had been
seventeen children, five were
dead and all but three of the
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others were scattered in all directions. Not sure where. No
visits. No grandchildren as
far as any one knew.
It is a picture of the virtual
destruction of a family, symbolized in the closing chapter
by the fire-destroyed home
and deaths of the last survivors of the third generation of
a once proud tobacco-growing family.
Caldwell does not say
much about the evils of tobacco, its impact on the land
and on the family, leaving that
to the reader's imagination inspired by the book's title.
Only the mother's and grandmother's addiction to snuff
commands his attention .
Even then he writes only that
the two women found in snuff
solace from their ever present
physical hunger.
Today, one can hardly conceive such a novel being written. Where are the bodies
ravaged by cancer and heart
disease? The teenagers seduced by Joe Camel? The
scandal of tobacco executives
lying about nicotine? Therepentant scientists talking of
their dashed hopes for a
"safer" cigarette? The legislative hearings and the grand
jury investigations? The law
suits?
It is not, however, just the
setting and the personnae that
have changed - from rural
Georgia to metropolitan
Washington, from the farm
family to the lawyer and the
legislator..
In the midst of economic
depression, Caldwell targeted
the spiritual curse visited upon
a family that had prospered
from tobacco just two generations previously. While
Caldwell does not approach
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his subject with the cause and
effect analysis of an historian,
much less a theologian, there
is no mistaking the message.
At the end of the road of a life
devoted to the raising of tobacco is utter desolation and
destruction.
Today -in the midst of economic prosperity, tobacco's

And what about the advertising industry - not just
Calvin Klein - that glamorizes
the sexually promiscuous lifestyle. Efforts to introduce
truth even in education programs about sex are met with
vociferous opposition if they
promote complete abstinence
outside marriage. Instead,

If cigarettes should not be sold
through vending machines, why
should condoms?
critics have targeted the physical - disease, addiction, upward spiraling medical costs,
and the consequent increase
on medicare and medicaid
spending. Such physical and
fiscal concerns have spurred
Harry Waxman (D-CA) to
launch a "truth" crusade to
"stop the tobacco companies
from exploiting our kids."
Proposed solutions have
ranged from prohibiting cigarette vending machines to
banning tobacco advertising
at sporting and other community events attended by children. We must, the American
people are told, "prevent our
children from starting to
smoke."
With such a call to arms to
stop children from smoking,
why is there no comparable
outcry against those who are
exploiting America's children
to have sex? Where is the crusade for "truth" about the subtle (and not so subtle)
manipulations of a child's
natural curiosity about sex in
the movies and in music.

programs advocating "safe
sex" dominate, promoting
condoms freely distributed
without parental knowledge,
and more available through
vending machines than ever
before.
If cigarettes should not be
sold through vending machines, why should condoms?
No one has shown that condoms are any more effective
to warding off the physical
ravages of sexual promiscuity
than cigarette filters the physical despoil age oftobacco. Nor
has anyone yet opposed the
efforts to stop children from
smoking with the argument
that "they are going to smoke
anyway, so why not just concentrate on making it safer."
What is going on here?
Several suggestions come to
mind. The anti-smoking crusade is really an anti-business
crusade in an age when big
business is getting a free ride
from both the Democrats and
the Republicans. After several generations of unconcern
about smoking, people are fi-

nally waking up to the consequences. The sexual revolution, begun in the 60's, has not
yet run its natural course. Its
time will come.
But will it? While the
Scriptures contain a number
of admonitions to take care of
one's physical body (E.g.,
Proverbs 23:1-2, 20-21; Is.
5:22), the dangers of promiscuous sex are accompanied
with dire warnings (E.g.,
Leviticus 18:19-25; I Corin.
6: 13-20). Unrestrained sexual activity is the mark of a
destroyed society (Gen.
18:20-21; 19:4-13, 24-25; 2
Pet. 2:6; Jude 7) and of a destroyed soul (Romans 1:2632; Heb. 13:4; Rev. 21:8).
The war against tobacco in
the United States today, while
sexual promiscuity is not only
permitted, but promoted, is a
sign of a society with perverted priorities. In the
1990's most Americans have
placed the physical and material above the moral and spiritual. This has come about
because the nation has, as a
whole, adopted a view that the
physical determines the spiritual, that man created God, not
the other way around (Gen.
1: 1; John 4:24).
The physical health of anation and of its inhabitants does
not depend upon the adoption
of good physical health practices, but upon obedience to
the commandments of the
Lord (Deut. 28; Prov. 3:7-8.).
As pernicious as smoking is
and as dangerous to the health
of us all, the greater danger is
the continued growth of sexual misconduct in the land.
That is America's real Tobacco Road. ~
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FREEDOM OF EXPRESSION
With Bough Zeerip

T

Like the
phrase, "separation of
church and
state, " however, "freedom
of expression"
is not found in
the text of the
First Amendment.

oday, it is not uncommon to hear Americans claim a right to
freedom of expression when
defending everything from homosexuality to pornography to
abortion. These Americans
believe this right is given to
them by the First Amendment
of the United States Constitution.
Like the phrase, "separation of church and state," however, "freedom of expression"
is not found in the text of the
First Amendment which
reads:

Congress shall make no
law respecting an establishment of religion or prohibiting the free exercise thereof;
or abridging the freedom of
speech, or of the press; or the
right of the people to assemble, and to petition the Government for a redress of
grievances.
Notwithstanding the absence of "freedom of expression" from the constitutional
text, the United States Supreme Court uses the term in
almost every First Amendment case involving the freedom of speech and the
freedom of the press. In doing
so, the Court has perverted the
original meaning of those First
Amendment guarantees.
The history of the Court's
use of "freedom of expres-

sion" is recent and explosive.
Until 1945, "freedom of expression," "free expression,"
and "liberty of expression"
were used sparingly - only
fourteen times - and, thus,
without significant impact.
Between 1945 and 1965, one
or the other of the three terms
was used in approximately
sixty cases. Then, beginning
in 1965, the number jumped
dramatically so that by the end
of 1995 the Court had invoked
the term (or one of its variants)
in well over two hundred
cases. From 1970 to 197 4
alone, the phrases were used in
more than sixty Court opinions .
More important than the increased frequency of use was
the employment of the term as
an analytical tool to determine
if the First Amendment applied to a case and, if so, the
level of constitutional protection to be afforded the activity.
While the term was not originally utilized in that way, the
seeds for its eventual use were
planted in the 1920's.
ORIGINAL USES

The phrase, "free expression" popped up frrst, in two
cases -one in 1871 and the
other in 1912. Neither case
involved a First Amendment
or related issue. See Virginia
v. West Virginia, 78 U.S . 39
(1870) and Hyde v. United

States, 225 U.S. 347 (1912).
In 1920, "free expression"
found its way into a First
Amendment case, but only in
a footnote and only as a quote
in a report purporting to state
the position of the United
States Attorney General regarding free speech in war
time. Gilbert v. Minnesota,
254 U.S. 325, 340, n.4 (1920)
(Brandeis, J. dissenting).
One year later, "freedom of
expression" was used by Justice Louis D. Brandeis in a dissenting opinion, but only to
describe a First Amendment
right:

... {T]o carry newspapers
generally at a sixth of the cost
of the service and to deny that
service to one paper of the
same general character, because to the Postmaster General views therein expressed in
the past seem illegal, would
prove an effective censorship
and abridge serious freedom
of expression. Milwaukee Social Democratic Publishing
Co. v. Burleson, 225 U.S. 407,
431 (1921).
The constitutional protection that Justice Brandeis described here was, in reality,
protection afforded by the
freedom of the press. Titus,
"The Freedom of the Press,"
The Forecast 9-12 (Dec. 1995)
But he offered no explanation
why he preferred "freedom of
expression," over the constitutional text.
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Four years later, Justice
Edward T. Sanford introduced "liberty of expression"
and, for the frrst time, the new
term appeared to influence
the outcome of a First
Amendment case. "The precise question," wrote Justice
Sanford, "and only question
presented .. .is whether the
statute... deprived the defendant of his liberty of expression ...." Gitlow v. New York,
268 U.S. 652, 664 (1925).
The statute in question was
a New York law making it a
felony to publish, edit, issue,
circulate, sell, distribute, or
display any writing "advocating, advising, or teaching the
doctrine that organized government should be overthrown by force, violence or
any unlawful means ... " Id.,
268 U.S. at 655.
Justice Sanford expressly
assumed that the Fourteenth
Amendment applied to the
States the First Amendment
protections of "freedom of
speech and of the press," but
he engaged in an analysis that
did not even remotely relate to
the historic purpose of those
two clauses. Id., 268 U.S. at
666-70.
At issue, Justice Sanford
proclaimed, was whether the
State had the right of "selfpreservation." Having so established that it did and that
such aright was of the highest
priority among a state's police powers, the claim of right
was quickly dismissed.
Had Justice Sanford engaged in an historical analysis
of the meaning of the freedom
of speech, he would have
found that the defendant had
been convicted for having advocated a political philosophy
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similar to that of America's
founders and for violating a
statute akin to the historically-discredited laws prohibiting "stirring up sedition."
Titus, "The Freedom of
Speech," The Forecast 13-14
(Oct. 1995).
What the term, "liberty of
expression," enabled the
Court to do is to give lip service to the constitutional text,
but not be bound by it. Later
the term would give the Court

United States; Alberts v. California, 354 U.S. 476 (1957).
Second, beginning in 1964
it initiated a transformation of
libel law so that, by 1974, the
Court had extended the First
Amendment in such a way
that the common law of libel
had been thoroughly constitutionalized. Gertz v. Robert
Welch, Inc., 418 U.S. 323
(1974).
Finally, beginning in 1971
it undermined the traditional

Chief Justice William
Rehnquist conceded that "nude
dancing performed for entertainment is expression protected by the First
Amendment."
license to substitute what it
thought ought to be protected
by the First Amendment without regard to its original
meaning.
CURRENT USE

For years, the Court stated
that "the right of free
speech ... did not include the
lewd and obscene, the profane, the libelous, and the insulting or fighting words ...."
Chaplinsky v. New Hampshire, 315 U.S. 568 (1942).
By 1957, however, the
Court had changed its mind.
It extended First Amendment
protection to writings that at
common law were obscene,
imposing a newly minted
constitutional definition of
pornography and imposing it
upon all the states. Roth v.

assumption that the First
Amendment did not protect
the lewd and the profane. Cohen v. California, 403 U.S. 15
(1971).
None of these developments would have been possible if the Court had not
abandoned the historic textual
meaning of the freedom of
speech and substituted its
own notions of freedom of expression for the original
meaning of the constitution.
Not until recently has the
Court awakened to this truth,
but it has yet to give up in its
quest for First Amendment legitimacy for freedom of expression. A case in point is

Barnes v. Glen Theatre, Inc.,
501 U.S. 560, 115 L Ed 2d
504 (1991).
In Barnes, two "adult entertainment" businesses -one

appropriately named "The
Kitty Kat Lounge" - and several nude dancers employed
by them sought an injunction
against the enforcement of a
state "public indecency law,"
claiming that it violated "the
First Amendment's guarantee
of freedom of expression."
The Court ruled five to four in
favor of the state, thereby rejecting the constitutional
claim.
Writing for a plurality of
three, Chief Justice William
Rehnquist conceded that
"nude dancing performed for
entertainment is expression
protected by the First Amendment." In support, the Chief
Justice cited "[s]everal of our
cases [which] contain language suggesting that nude
dancing of the kind involved
here is expressive conduct
protected by the First Amendment." Id., 115 L Ed 2d at
510-11.
While the Chief Justice
was willing to give nude
dancing an aura of constitutional legitimacy, he was unwilling to give it much
constitutional protection. He
concluded that nude dancing
was only "within the outer perimeters of the First Amendment," not entitled to as much
constitutional safety as activities lying at its core. Id.
Thus he and his two colleagues decided that the State
of Indiana could insist that the
dancers at the Kitty Kat
lounge keep on their Gstrings and pasties solely for
the purpose of maintaining
public order and moral decency. ld., 115 L Ed 2d at
513.
Concurring Justice David
Souter was not so sure. He
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went along, he wrote, only
because he thought that the
kind of nude dancing at the
Kitty Kat lounge could be
linked to "prostitution, sexual assault, and other criminal activity." Id., 115 LEd
2d at 522.
Presumably, Justice
Souter required this "higher
standard" because he believed that nude dancing
generally was closer to the
core of the First Amendment:

.. .[D]ancing as a performance directed to an actual or hypothetical
audience gives expression...to generalized emotion
or feeling, and where the
dancer is nude or nearly so
the feeling expressed is eroticism... [and] when nudity is
combined with expressive
activity, its stimulative and
attractive value certainly
can enhance the force of expression, and a dancer's acts
in going from clothed to
nude, as in a strip-tease, are
integrated into the dance and
its expressive function. Id.,
115 LEd 2d at 521.
Justice Souter's eloquent
peroration on the expressive
virtues of dancing in the
nude got him into trouble
with dissenting Justice Byron White who claimed that
the state opposed the dancers
in this case because the Kitty
Kat lounge, so to speak, was
on the "wrong side of the
tracks":

Petitioners ... state that the
evils sought to be avoided by
applying the statute in this
case would not obtain in the
case of theatrical productions, such as Salome or

Hair. Id., 115 L Ed 2d at
527.
In effect, Justice White
ruled that if the state was not
enforcing its public indecency law against "high art,"
it could not do so against the
Kitty Kat dancers either.
Only Justice Antonin

He decided that the Indiana
law was constitutional because "suppressing communication was not the object of
the regulation of the conduct." Id., 115 L Ed 2d at
518-19.
No doubt, Justice Scalia
came to this understanding

Only Justice Antonin Scalia did
not get caught up in these niceties. He found no use for the
threshold expressive conduct
analysis.
Scalia did not get caught up
in these niceties. He found
no use for the kind of threshold expressive conduct
analysis engaged in by his
eight colleagues:

.. .[V]irtually every law
prohibits conduct, and virtually any prohibited conduct
can be performed for an expressive purpose...!! cannot
reasonably be demanded,
therefore, that every restriction of expression incidentally produced by a general
law pass normal First
Amendment scrutiny. Id.,
115 LEd 2d at 518.
While Justice Scalia' s
appeal was to the illogic of
freedom of expression as a
First Amendment analytical
tool, his reasoning led him
back to the historic purpose
of the freedom of press
clause, i.e., to prohibit government editorial censorship. See Titus, "The
Freedom of the Press," The
Forecast 9-12 (Dec. 1995).

because he, and he alone in

Barnes, recalled the constitutional text:

The First Amendment explicitly protects the freedom
of speech [and] of the press
- oral and written speech not expressive conduct." Id.,
115 LEd 2d at 518.
FUTURE USE

The future of freedom of
expression in First Amendment jurisprudence depends
primarily on the willingness
of the Court to allow the constitutional text to govern its
decisions. So far there is little indication that even the
conservative wing of the
court is inclined in that direction. For example, Chief
Justice Rehnquist admitted
in Barnes that "freedom of
expression" was of little use
to the Court in its effort to
sort out those "expressive"
activities that deserved First
Amendment protection from

those that do not. Id., 115 L
Ed 2d at 514. To do so
would lead to the repudiation
of a number of prior court
opinions which he and others
are loathe to do.
Moreover, if the Court
should make a move in the
First Amendment area, it
would undermine a number
of precedents in other areas,
including abortion. For as
Justice Hugo Black wrote, in
his prophetic dissent in Griswold v. Connecticut, 3 81
U.S. 479 (1965):

One of the most effective
ways of diluting or expanding a constitutionally guaranteed right is to substitute
for the crucial word or words
of a constitutional guarantee
another word or words more
or less restricted in meaning." Id., 381 U.S. at 509.
In Griswold, the issue
was whether there existed a
constitutional "right of privacy." Justice Black recognized, however, that to find
such a right would open the
door to other rights found nowhere in the constitutional
text:

Privacy is a broad, abstract and ambiguous concept which can easily be
shrunken in meaning but
which can also, on the other
hand, easily be interpreted
as a constitutional ban
against many things other
than [those found in the
text]. I have expressed the
view many times that First
Amendment freedoms, for
example, have suffered from
failure of courts to stick to
the simple language of the
First Amendment in construing it, instead of involving
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multitudes of words substituted for those the Framers
used. Id., 381 U.S. at 509.
CONCLUSION

What Justice Black called
for in Griswold was a return
to the constitution as Chief

Justice John Marshall understood it in Marbury v. Madison, 1 Cranch 137 (1803)- a
written instrument to govern
the court. Indeed, the Chief
Justice staked the very legitimacy of judicial review
upon the self-evident fact
that a written constitution is

law, because it was written.
To disregard what is written, the court has undermined its own legitimacy
and will continue to do so
until it chooses to return to
the true legacy of judicial review. TheFirstAmendment
would be a good place to

start. In the next several issues of the Forecast we will
outline a constitutional blueprint for a return to the constitutional text in a number
of areas where "freedom of
expression" has led the court
astray.
II"'

TENNESSEE TUSSLE

T

he people of Tennessee are at it again.
In February, the
State's Assembly passed a
Joint Resolution encouraging Tennesseeans "to observe
the
Ten
Commandments, teach them
to their children, and display
them in their homes, businesses, schools, and places
of worship."
In March, that same body
threatened to pass a law permitting local school boards
to dismiss teachers who
taught evolution as fact.
Horrors! Wasn't that issue
put to rest 71 years ago when
Clarence Darrow bested
William Jennings Bryan in
the Scopes trial?
No, reported the March
24, 19 9 6 Virginian-Pilot.
Apparently, the issue of
what is taught in public
schools about the origins of
mankind and of the world
will not go away.
The United States Supreme Court has twice attempted to resolve the
matter. Once, in Epperson v.

Arkansas, 393 U.S. 97
(1968), the Court struck
down an Arkansas statute
modeled after the Tennessee
law litigated in the Scopes
case.
Writing for a nearly unanimous Court, Justice Abe
Fortas faulted the Arkansas
statute for taking a religious
position on a matter of science:

... [T]here can be no
doubt that Arkansas has
sought to prevent its teachers from discussing the theory of evolution because it is
contrary to the belief of some
that the Book of Genesis
must be the exclusive source
ofdoctrine as to the origin of
man. Id., 393 U.S. at 107.

jority found the law to be in
violation of its religious neutrality doctrine. Justice William J. Brennan wrote:

The preeminent purpose
of the Louisiana Legislature
was clearly to advance the
religious viewpoint that a
supernatural being created
humankind... and to restructure the science curriculum
to conform with a particular
religious viewpoint. Id., 482
U.S. at 591-93.
Only Justice Antonin
Scalia and Chief Justice William Rehnquist disagreed:

The legislative history
gives
ample
evidence ... [that] the Act's articulated purpose ...[was]
that students would not be
Nineteen years later, the "indoctrinated" but would
Court ruled unconstitutional instead be free to decide for
a Louisiana law that forbade themselves, based upon a
"the teaching of the theory of fair presentation of the scievolution in public schools entific evidence, about the
unless accompanied by in- origins of life. Id., 482 U.S.
struction in 'creation science."'
Edwards v.
Aguillard, 482 U.S. 578, 581
(1987).
Once again a Court rna- ·

at 631.
Justice Scalia went one
step further, however, upbraiding the majority for its
"unprecedented readiness to
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reach" the conclusion that the
stated legislative purpose
was "a sham." He could find
no other reason for the
court's action than its "intellectual predisposition created
by the facts and legend of
[the] Scopes ... [case] - an instinctive reaction that any
governmentally imposed requirements bearing on the
teaching of evolution must be
a manifestation of Christian
fundamentalist repression."
Id., 482 U.S. at 634.
What Justice Scalia observed about Justice Brennan
nine years ago could also be
said about George Will, the
"conservative" columnist,
who - on the February 15,
1996 program, This Week
With David Brinkley, asked
Pat Buchanan for his position
on teaching "creationism" in
public schools:

GW·Do parents have the
right, in your judgment, to
insist, if they believe in creationsim, that it also be taught
in public schools?
PB:I think they have a
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right to insist that godless
evolution not be taught to
their children, or their children not be indoctrinated in
it....
GW: (At the close of the
program) ... creationism. No
serious person believes it.
Later the same week, on
C-Span, when asked to comment on Will's claim that no
serious person believes in
"creationism," Buchanan's
rival for the GOP nomination, Alan Keyes let Will
have it:

My answer to George Will
and others... is they ought to
take a look at our country's
founding document. It says,
All men are created and endowed by our Creator with
inalienable rights ....
Our faith is grounded in
the same bedrock commonsense principles that motivated the founders of this
nation. And if we are not
sensible, then the people who
put this country together in
the first place were not sensible. And I'll reject George

Will many times before I'll
reject Thomas Jefferson.
Indeed, Jefferson not only
drafted the Declaration's endorsement of the Creator and
His creation, but he made the
Law of the Creator the very
fountainhead of a Virginia
statute that has been acknowledged by the Supreme Court
as the source of the First
Amendment's Establishment
Clause:

neutrality? It sounds to me
like Jefferson's religious
faith is what led him to take
the position that he did on
separating the jurisdiction of
the state from matters belonging to God alone.
The Tennessee Senate's
Resolution may violate the
modern Court's insistence on
strict religious neutrality in
public policy, but it would
not violate Jefferson's understanding of the role of religion in the affairs of state.
It was Jefferson, after all,
who spoke these words in his
Second Inaugural Address:

Almighty God hath created the mind free; that all
attempts to influence it by
temporal punishments or
burthens, or by civil incapacitations, tend only to beI shall need the favor of
get habits of hypocrisy and that Being in whose hands we
meanness, and are a depar- are .. .I ask you to join with me
ture from the plan of the Holy in supplication, that He will
Author of our religion, who so enlighten the minds of
being Lord of both body and your servants, guide their
mind, yet chose not to propa- councils, and prosper their
gate it with coercions on measures, that whatsoever
either.... Quoted with ap- they do shall result in your
proval in Everson v. Board of good, and shall secure to you
Education, 330U.S.1, 12-13 peace, friendship, and ap(1946).
probation of all nations. ~
Does this language meet
the Court's test of religious

A RESOLUTION
WHEREAS, the foundation of any government is law and morality; and
WHEREAS, governments rely on the virtue of their citizens to preserve domestic tranquility; and
WHEREAS, moral decline in society constitutes a threat to the welfare of any state; and
WHEREAS, the Founding Fathers of our Republic respected the place that the Ten Commandments occupy in the history
of law and government; and
WHEREAS, we have seen a breakdown in our own culture due to a neglect of these basic standards; and
WHEREAS, a return to these standards would greatly benefit all people; now therefore,
BE IT RESOLVED BY THE SENATE OF THE NINETY-NINTH GENERAL ASSEMBLY OF THE STATE OF
TENNESSEE, THE HOUSE OF REPRESENTATIVES CONCURRING, That we hereby encourage every citizen of
Tennessee to observe the Ten Commandments, teach them to their children, and display them in their homes, businesses,
schools, and places of worship, and that ten days, starting the fifth day of May in the year of our LORD nineteen hundred and
ninety-six, be set aside particularly to honor these Commandments.
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GOD IS NOT A MAN
By Marilyn Titus
Rise up, Balak, and hear;
hearken unto me, thou son of
Zippor: God is not a man,
that he should lie; neither the
son of man, that he should repent: hath he said, and shall
he not do it? Or hath he spoken, and shall he not make it
good?
Behold, I have received
commandment to bless: and
he hath blessed; and I cannot
reverse it. He hath not beheld
iniquity in Jacob, neither hath
he seen perverseness in Israel; the Lord his God is with
him, and the shout of a king is
among them. God brought
them out of Egypt; he hath as
it were the strength of a unicorn. Surely there is no enchantment against Jacob,
neither is there any divination
against Israel: according to
this time it shall be said of
Jacob and of Israel, What
hath God wrought!
Behold, the people shall
rise up as a great lion, and lift
up himselfas a young lion: he
shall not lie down until he eat
of the prey, and drink the
blood of the slain. (Numbers
23: 18b-24)

T

he account of Balak
and Balaam is a great
lesson . Balaam is
known to be a prophet: to
speak and have it happen .

Balakis rich and powerful and
wants something he knows he
cannot obtain in the natural.
So, he tries to buy the prophet.
And, the prophet remains a
prophet but his fleshly desire
is to have what he is being
offered. He is torn in two directions so he keeps petitioning God perchance that God
will change his mind. But,
God is not pleased with
Balaam.
He allows Balaam to go to
Balak but allows Balaam to
become frustrated with his ass
and has his foot crushed
against a wall. It isn't until
after his ass speaks to him that
the Lord opens his eyes to see
the angel of the Lord standing
in the way with his sword
drawn. At that, Balaam falls
down flat on his face. Balaam
is told by the angel that his
way is perverse!
Balaam acknowledges his
sin and is willing to go back
home. However, he is ordered to continue on but to
speak only for the Lord.
Which, to his credit this time,
he does.
Today, we look out upon
America and it looks all so
impossible. Those with
money and power bribe and
control. Men, considered to be
prophets, change the message
of God for profit. Children
from God-fearing, God-loving families are seduced by
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the ungodly in the land.
But, God is not a man, He
still speaks to those who serve
him. And, when he speaks
- -it happens! His word was
always true and powerful, is
true and powerful and will always be true and powerful.
We can read the historical accounts in the Bible. We can
see the works of God in our
lives. And, we can believe he
will still be in control in the
future.
Historically, we see that
God did destroy the enemies
of his people and even thousands and hundreds of thousands of his own people when
they turned their lives away
from him. Today we see the
consequences of sin even
though many try to disclaim
any connection: it is the old,
old "monkey doesn't see,
monkey doesn' t hear, monkey
doesn't speak".
Our hope and attention
must always be in the Lord.
That is where we get our
strength, our peace, our direction.
I remember so clearly in
1976 when we needed money
to go to L'Abri in Switzerland. I was doing housework
when, like lightning, words
flashed through my mind,
"There is money in the mail."
I went to our mailbox only to
find it empty. The words
continued to shoot through

my mind exhorting me to continue to look. Several times I
went outside and looked into
an empty mailbox. Finally,
my husband came home at the
end of the day with an envelope in his hand that he had
received in his mail at work.
"Guess what we got in the
mail today!"
Another time, in 1982, I
was troubled by something I
was hearing and wanted to
know if it really was going to
happen . I kneeled at our
kitchen table and, with all my
heart, asked the Lord. He surprised me with his lightningfast answer, "No." And then
the words continued to tell me
more. I was shocked and used
my limited understanding to
argue (I later repented). But,
in God' s sovereign power he
changed the order and within
three months our house was
sold and we moved on to exactly what the Lord had told
me.
In 1993 the Lord spoke
again to me. It has not happened yet, however, I have no
doubt that it will. For God is
not a man that he should lie;
neither the son of man, that he
should repent: hath he said,
and will he not do it? Or hath
he spoken, and shall he not
make it good?
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