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JONES V. CLINTON 

Mrs. Jones's 
complaint has 
been placed on 
hold because 
Mr. Clinton 

claims that he, 
a sitting presi
dent, is insu

lated from any 
civil action 

brought 
against him as 
long as he oc

cupies the 
White House. 

Little did Paula Jones 
realize on May 6, 
1994 - the date she 

filed her law suit charging Bill 
Clinton with sexual harass
ment - that, by March 1996, 
she would still not have her 
day in court. Twenty-two 
months have now passed and 
pre-trial discovery has yet to 
begin. 

The normal dilatory tactics 
of defense counsel occasion 
such delays, but not this time. 
Mrs. Jones's complaint has 
been placed on hold because 
Mr. Clinton claims that he, a 
sitting president, is insulated 
from any civil action brought 
against him as long as he oc
cupies the White House. 

Mr. Clinton's lawyers suc
ceeded before the trial judge, 
convincing him that presiden
tial immunity dictated that no 
trial could take place as long 
as Mr. Clinton was President. 
But they could not persuade 
the judge to stop pre-trial dis
covery. Jones v. Clinton, 869 
F. Supp. 690 (E.D. Ark. 
1994). 

So Mr. Clinton's lawyers 
appealed. Mrs. Jones's law
yers cross-appealed, claiming 

that presidential immunity 
does not apply to a civil action 
based upon acts allegedly 
committed by the president in 
his "personal" capacity. 

On January 6, 1996, the 
United States Court of Ap
peals for the 8th Circuit ruled 
2-1 that the President of the 
United States had no immu
nity from a law suit based 
upon acts allegedly commit
ted "in his personal capacity 
rather than in his capacity as 
President" and remanded the 
case for trial. Jones v. Clin
ton, Nos. 95-1050 & 95-1167 
(8th Cir. 1996). 

Mrs. Jones cannot, how
ever, expect her case to go to 
trial soon. Mr. Clinton's at
torneys are taking their immu
nity claim to the United States 
Supreme Court. Because of 
the legal and political signifi
cance of this claim, the High 
Court is expected to hear and 
decide the case. 

If Mr. Clinton is not 
reelected, Mrs. Jones might 
go to trial in 1997. If he is 
returned to office, then she 
will have to wait even longer, 
perhaps until the year 2001, 
unless her lawyers succeed 

before the nation's highest tri
bunal. 

Mrs. Jones cannot count 
on a victory in the Supreme 
Court. Both the trial judge and 
the dissenting appellate judge 
favored postponing the trial 
because of an earlier Supreme 
Court case, Nixon v. Fitzger
ald, 457 U.S. 731,73 LEd2d 
349 (1982). 

In Fitzgerald, the Court 
ruled that Richard Nixon was 
immune from a civil damage 
claim based upon an act that 
he had performed while he 
had been president. The dis-

Tm:irlP 

Jones v. Clinton 

The Russian Bear: 
Rising Again 7 

Right to 
Petition 10 

GOP 
Melee 

Gardening 

14 

16 



The Forecast - March 1996 

senting appellate judge con
tended that the reasoning 
there "demonstrates the im
portance of insulating the 
President from the disruptive 
effects of private suits 
against him, whether based 
on official or unofficial 
acts." Jones v. Clinton, su
pra, slip op. at 26. 

Mrs. Jones's attorneys 
successfully persuaded the 
other two appeals court 
judges to limit this precedent 
to claims arising out of offi
cial presidential actions. 
Still, they have a formidable 
array of constitutional ex
perts aligned against them. 
In fact, the battle over presi
dential immunity in Jones v. 
Clinton has all the earmarks 
of a constitutional battle of 
great importance. 

Siding with Mr. Clinton, 
as amicus curiae, are the 
United States Government 
and a Who's Who among the 
nation's elite law professors. 
Joining Mrs. Jones are the 
American Civil Liberties 
Foundation and another 
bunch of leading constitu
tional law professors. The 
question is whether the 
President of the United 
States enjoys an immunity 
from civil liability that no 
other person in America can 
claim. 

THE PRESIDENT 

There is no question, had 
Mr. Clinton remained Gov
ernor of Arkansas, and Mrs. 
Jones chosen to sue him, the 
case would have already 
gone to trial. While a state's 
governor has a qualified im
munity from civil liability 
for certain official acts, that 

immunity does not extend to 
the kind of sexual encounter 
that Mrs. Jones claims took 
place between her and Mr. 
Clinton. 

Mr. Clinton's Ia wyers 
have maintained, however, 
that even allegations of a pri
vate nature against a sitting 
president cannot be the basis 
of a civil law suit because the 

power is not only divided in
stitutionally, but it is also di
vided among several 
persons. 

Each member of Con
gress has some, but not all, of 
the legislative power that has 
been vested. None of those 
elected to Congress derives 
his legislative power from 
any other person so elected. 

There is no question that 
the President is unique. 

constitutional office of the 
presidency is "unique." 

There is no question that 
the President is unique. The 
Constitution vests in him, 
and in him alone, "the execu
tive power...of the United 
States of America." Art. II, 
Sec. 1. Within the executive 
branch of government, the 
people have vested no other 
person with executive 
power. Whatever executive 
power such persons have is 
derived from the President 
and subject to him and to him 
alone. In that sense, the 
power of the executive in the 
national government is uni
tary, not divided. 

By contrast, the Constitu
tion divides legislative 
power between a House of 
Representatives and a Senate 
(Art. I, Sec. 1) and judicial 
power between "one su
preme court...and ... such in
ferior courts as the Congress 
may from time to time ordain 
and establish." Art. III, Sec. 
1. 

Legislative and judicial 

And none appointed to the 
federal bench owes his judi
cial power to any other per
son so appointed. 

On the other hand, the 
vesting of executive power 
in a single person within the 
executive branch is not 
unique to the government of 
the United States. To the 
contrary, as Alexander Ham
ilton wrote in Federalist No. 
()9, the vesting of executive 
power "in a single magis
trate" bears "resemblance to 
the king of Great Brit
ain ... [and] to the governor of 
New York." 

Having compared the 
President to the English 
Monarch and the governor of 
a state, Hamilton also con
trasted the three offices. 
First, he noted that the King 
of Great Britain held office 
"as a patrimony descendible 
to his heirs forever," whereas 
both the President and the 
Governor were elected to of
fice for a term of years, in the 
case of the President four and 
the Governor three. 
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Hamilton then noted that 
while the "person of the king 
of Great Britain is sacred and 
inviolable ... [amenable to] no 
constitutional tribunal .. . [and 
subject to] no punish
ment...without involving a 
crisis of a national revolu
tion": 

The President of the 
United States would be liable 
to be impeached, tried, and, 
upon conviction of treason, 
bribery, or other high crimes 
or misdemeanors, removed 
from office; and would after
wards be liable to prosecu
tion and punishment in the 
ordinary course of law ... .In 
this delicate and important 
circumstance of personal re
sponsibility, the Presi
dent ... would stand upon no 
better ground than a gover
nor of New York .... 

From these observations, 
one might argue that the 
President's liability for civil 
wrongs should be the same 
as a state's governor. If so, 
the President should have the 
same immunity as a gover
nor of one of the fifty states. 

In 1974, the United States 
Supreme Court ruled that a 
state governor enjoyed a 
qualified immunity. In so 
ruling, the Court rejected the 
claim of the governor of the 
State of Ohio that he was ab
solutely immune from civil 
liability for any act under
taken as the state's chief ex
ecutive. Noting that the 
claim of absolute immunity 
rested upon a superordinate 
claim of sovereign immunity 
-that the "King can do no 
wrong"- the Court dismissed 
it as foreign to the American 
form of government. 
Scheuer v. Rhodes, 416 U.S. 
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232,40 LEd 90 (1974). 
Unlike the claim of abso

lute immunity, the Court ob
served, a claim of qualified 
immunity rested upon the 
common law. Id., 416 U.S. at 
241. The common law pro
vided an immunity from civil 
liability if an executive offi
cial could demonstrate that 
the act complained of was un
dertaken in good faith and was 
within a reasonable range of 
acts arguably within his gov
ernmental responsibilities. 
Id., 416 U.S. at 246-50. 

This common law rule was 
based, the Court asserted, on 
the recognition that no person 
should be deprived of a civil 
remedy for a wrong done just 
because the wrongdoer was 
acting in his capacity as a gov
ernment official. On the other 
hand, the Court reasoned, no 
person who has discretion to 
exercise government power 
should be deterred from exer
cising his good judgment for 
fear of civil liability to per
sons harmed by his actions. 
Id., 416 U.S. at 240. 

This ruling granting a 
state's chief executive quali
fied immunity, did not mean 
that there were no government 
officials who enjoyed abso
lute immunity. At common 
law, judges and prosecutors 
were so protected and the Su
preme Court has so ruled. Im
bler v. Pachtman, 424 U.S. 
409, 47 LEd 2d 128 (1976); 
Stump v. Sparkman, 435 U.S. 
349,55 LEd 2d 331 (1978). 

Both of these holdings 
were rooted in the common 
law principle that absolute im
munity was required to insure 
an independent and impartial 
judiciary. Bradley v. Fisher, 
80 U.S. 335, 347 (1872); Im-

bier, supra, 424 U.S. at 422-
23. Even allegations of cor
rupt motives attributed to a 
judge were not sufficient to 
breach the wall of immunity 
lest a losing party in a case be 
encouraged to blame the loss 
by ascribing corrupt motives 
to a judge. Id., 80 U.S. at 348. 
The immunity was lost, how
ever, if the complaining party 

tended to state executive offi
cers. Butz v. Economou, 438 
U.S. 478, 57 L Ed 2d 895 
(1978). 

This was the authoritative 
precedent when Ernest 
Fitzgerald brought a civil law 
suit against former President 
Richard Nixon for wrongs al
legedly committed against 
him when he (Fitzgerald) was 

Justice Lewis Powell rejected 
the claim that the common law 
rule of qualified immunity gov

erned the case. 
could show that the alleged 
wrongful act occurred in a 
case in which there was 
"clearly no" jurisdiction over 
the subject matter. Id. , 80 
U.S. at 351-52. 

As for prosecutorial immu
nity, the rule of absolute pro
tection extended only to his 
role as "officer of the court," 
that is, to decisions to prose
cute and try a person accused 
of a crime. Absolute immu
nity did not extend to his "ex
ecutive" role, including his 
actions related to the investi
gation of criminal activity or 
to the management of his of
fice. Imbler, supra, 424 U.S. 
at 430-31. 

This distinction between 
the prosecutor's role as an of
ficer of the court and his role 
as an executive officer led the 
Court to conclude that execu
tive officers, even in the fed
eral government, could claim 
only a qualified privilege 
from civil liability, consistent 
with the same privilege ex-

employed by the federal gov
ernment. Fitzgerald' s attor
neys confidently assumed that 
the former president would 
only be protected by a quali
fied immunity. 

But the Supreme Court 
ruled otherwise. Nixon v. 
Fitzgerald, 457 U.S . 731, 73 
LEd 2d 349 (1982). Writing 
for a majority of five justices, 
Justice Lewis Powell rejected 
the claim that the common 
law rule of qualified immu
nity governed the case be
cause the office of President 
"did not exist through most of 
the development of the com
mon law .... " Instead, Justice 
Powell ruled the question of 
immunity must be determined 
by "our constitutional heri
tage and structure": 

This inquiry involves poli
cies and principles that may 
be considered implicit in the 
nature of the President's of
fice in a system structured to 
achieve effective government 
under a constitutionally man-
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dated separation of powers. 
Id., 457 U.S. at 748. 

FUNCTIONAL 
IMMUNITY 

From the outset of his 
opinion, Justice Powell gave 
notice that he did not believe 
that the question of immunity 
was to be determined by the 
constitutional text and his
tory. Rather, he asserted that 
the issue turned on an analysis 
of the function of the presi
dent in a system of govern
ment characterized by 
separation of powers. Id., 457 
U.S. at 749. 

First, Justice Powell noted 
that the President, unlike any 
other federal executive offi
cer, was vested with executive 
power. This "unique position 
in the constitutional scheme" 
distinguished the president 
from every other federal offi
cer and from the nation's fifty 
governors so that Justice Pow
ell could conclude that the 
court's prior rulings extend
ing only qualified immunity 
to those executive officers 
were "inapposite": 

The President's unique 
status under the Constitution 
distinguishes him from other 
executive officials. Because 
of the singular importance of 
the President's duties, diver
sion of his energies by con
cern with private lawsuits 
would raise unique risks to the 
effective functioning of gov
ernment. Id., 457 U.S. at 750-
51. 

Second, Justice Powell 
turned his attention to the like
lihood that the President 
would be plagued with nu
merous private law suits 
should he enjoy only a quali-
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tied immunity: 
In the view of the visibility 

of his office and the effect of 
his actions on countless peo
ple, the President would be an 
easily identifiable target for 
suits for civil damages. Cog
nizance of this personal vul
nerability frequently would 
distract a President from his 
public duties, to the detriment 
not only of the President and 
his office but also the Na
tion .... Id., 457 U.S. at 752-53. 

Third, Justice Powell ac
knowledged that, in the past, 
law suits against the President 
have been entertained, but 
only in limited circumstances: 

[O]ur cases ... have estab
lished that a court, before ex
ercising jurisdiction, must 
balance the weight of interest 
to be served against the dan
gers of intrusion on the 
authority and functions of the 
Executive Branch. Id., 457 
U.S. at 754. 

Without any discussion, 
Justice Powell simply as
sumed that a private suit for 
damages based on a Presi
dent's official acts was not 
sufficient to outweigh the ad
verse impact that such a suit 
would have on the operation 
ofthepresidency. Suchanin
terest simply did not "serve 
broad public interests - as 
when the Court acts ... to main
tain ... the proper balance [of 
separation of powers] ... or to 
vindicate the public interest in 
an ongoing criminal prosecu
tion." Id. 

Justice Powell concluded 
that there were other good and 
sufficient checks on a Presi
dent's abuse of power. There 
remains, he wrote, impeach
ment, the press, Congress, and 
presidential self-restraint aris-

ing from such desires as to be 
reelected, to be thought well 
of now and in the history 
books. Id., 457 U.S. 757. 
These incentives, Justice 
Powell concluded, were suffi
cient to insure that a rule of 
absolute immunity would not 
place the President "above the 
law." Id., 457 U.S. at 758. 

well as officially: 
... [S]uch suits could be 

pursued merely for the pur
pose of gaining partisan po
litical disruption, public 
notoriety, unwarrantedjinan
cial gain, or potential extor
tion. Indeed, any number of 
potential private claims could 
be contrived to entangle a sit-

At the heart of the dispute in 
Jones v. Clinton is the nature of 

constitutional law and the signifi
cance of the constitutional text. 

This kind of functional 
analysis - balancing the inter
ests of the President to be free 
from the burdens of a civil law 
suit against the interests of an 
individual for redress of harm 
caused -cannot be confined to 
acts committed by the Presi
dent in pursuance of his ex
ecutive responsibilities. As 
the dissenting judge in Clin
ton v. Jones, pointed out: 

The unofficial nature of the 
alleged events would not 
make defending a private law 
suit for civil damages any less 
of a burden on the President's 
time and attention and there
fore on his constitutional re
sponsibilities, or any less of a 
"risk to the effective function
ing of government. " Slip Op. 
at27. 

And, as the dissenting 
judge further stated, the 
uniqueness of the President in 
American society makes him 
just as susceptible to private 
law suits arising out of acts 
committed unofficially as 

ting President in embarrass
ing or protracted litigation, 
alleging unwitnessed one-on
one encounters that are ex
tremely difficult to dispose of 
by way of pre-trial motion. I d. 
at 28. 

Given the history of the 
Pau1a Jones affair alone, one 
can readily understand this 
concern. Even so, President 
Clinton's claim of immunity
requiring postponement of 
any civil action brought 
against him until after he 
ceases to be President- wou1d 
apply equally to a case in 
which there is no doubt of the 
genuineness of the claim and 
the integrity of the claimant. 

Even though the immunity 
claimed would only mean 
postponement, not dismissal, 
the concurring judge in Clin
ton v. Jones observed: "Ms. 
Jones faces real dangers of 
loss of evidence through the 
unforeseeable calamities in
evitable with the passage of 
time." Id. at 18. Should death 
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of a key witness occur or other 
like circumstance, he contin
ued, Mrs. Jones might not be 
able to prove her case, thus 
depriving her of "[t]he very 
essence of civil liberty 
[which] certainly consists in 
the right of every individual to 
claim the protection of the 
laws, wheneverhereceives an 
injury." Id. at 18. 

Whatever might be the 
right balance to strike here, 
one wonders why it is that the 
Court does the balancing and 
not some other body, like 
Congress. Isn't it for a legis
lative body to weigh the com
peting interests? Why should 
the Court engage in such 
cosUbenefit assessments? At 
the heart of the dispute in 
Jones v. Clinton, then, is the 
nature of constitutional law 
and the significance of the 
constitutional text. 

TEXTUAL IMMUNITY 

In the Fitzgerald case, at
torneys for Nixon urged the 
Court to declare that the Presi
dent enjoys absolute immu
nity from civil law suits 
because the Constitution says 
so. They contended that the 
Constitution's provision for 
impeachment and criminal 
prosecution constitutes the 
"exclusive means of restrain
ing Presidential abuses," thus 
precluding any private civil 
actions arising from the Presi
dent's official actions. Id., 
457 U.S. at 773. 

In his majority opinion, 
Justice Powell addressed this 
argument in a footnote. With
out any textual analysis, Jus
tice Powell simply 
proclaimed that the immunity 
issue had not been dealt with 
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in the text. Instead, it had 
been resolved in a number of 
court precedents and histori
cal statements . !d., 457 U.S. 
at 753, n. 31. 

Freed from the constitu
tional text, Justice Powell 
chose Joseph Story as his pri
mary authority. Story, resort
ing to a functional approach, 
contended that the President 
"must be deemed, in civil 
cases at least, to possess an 
official inviolability" or he 
would not be able to perform 
the functions of the executive 
office. This immunity, Story, 
claimed was "necessarily im
plied from the nature of the 
functions" of the executive 
department. !d., 457 U.S. 
749. 

Justice White refused to 
accept the Story view, prefer
ring that of Senator William 
Pinckney, a delegate to the 
Convention, who asserted that 
presidential immunity could 
not be implied from the Con
stitution, but could only rest 
upon an express statement 
such as that found protecting 
Congress (ld., 457 U.S. at 
777-78): 

The senators and repre
sentatives ... shall, in all cases, 
except treason, felony, and 
breach of the peace, be privi
leged from arrest during their 
attendance at the session of 
their respective houses, and in 
going to and returning from 
the same; and for any speech 
or debate in either house, they 
shall not be questioned in any 
other place. 

This text is clearly stated as 
a legal privilege and immu
nity, precluding executive and 
judicial authorities from ex

. amining the propriety of cer-
tain legislative acts. There is 

no comparable privilege and 
immunity stated in favor of 
the President and his execu
tive actions. 

There are, however, the 
constitutional provisions gov
erning impeachment. Those 
are not limitations upon a 
preexisting authority; rather, 
they are grants of authority. 

thirds majority for conviction. 
Art. I, Sec. 3, Cl. 6. 

"Judgment in cases of im
peachment" authorized only 
"removal from office" and 
"disqualification to hold and 
enjoy office" in the future, but 
did not preclude liability "to 
indictment, trial, judgment, 
and punishment, according to 

The Court has abandoned any at
tempt to understand the power of 
the presidency by examining the 

nature of executive power. 
Moreover, the impeachment 
provisions refer not only to 
the President, but to other fed
eral officers as well: 

The President, Vice-Presi
dent, and all civil officers of 
the United States shall be re
moved from office on im
peachment for, and 
conviction of, treason, brib
ery, or other high crimes and 
misdemeanors. Art. II, Sec. 4. 

Because the impeachment 
power did not exist at com
mon law or in the nature of 
legislative power, the foun
ders spelled it out, stating not 
only the substantive law gov
erning impeachment but the 
process by which it would be 
applied. 

The Constitution granted 
executive power to the House 
of Representatives: "The 
house of representatives ... 
shall have the sole power of 
impeachment." Art. I, Sec. 2, 
Cl. 5. It granted judicial 
power to the Senate "to try all 
impeachments," requiring its 
members to take a special oath 
of office and reach a two-

law." Art. I, Sec. 3, Cl. 7. 
From these texts, Justice 

White concluded that the 
Constitution had dealt only 
with the acts of the President 
that "might be termed wrongs 
against the state." That was 
evident, he wrote, from the 
textual delimitation of the 
grounds for impeachment: 
"treason, bribery, or other 
high crimes or misdemean
ors." Further, it was evident 
from the textual permission 
that a president or other civil 
officer could be prosecuted 
for criminal action, but stated 
nothing about civil actions. 

Thus, continued Justice 
White, there was nothing in 
the text of the Constitution 
stopping anyone from holding 
the President civilly liable for 
wrongs committed even in 
pursuance of presidential du
ties. In further support of this 
reading, Justice White noted 
that in two state ratifying con
ventions, the issue of presi
dential liability for 
"individual wrongs" was 
raised and in both instances 
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the proponents for the Consti
tution stated that the President 
could be held civilly liable 
just like any other citizen. /d., 
457 U.S. at 774-75. 

But Justice White did not 
come to the same conclusion. 
Instead, he argued for a quali
fied immunity, just as the 
Court had previously ruled for 
the President's subordinates 
and as the common law had 
provided for the states' gover
nors. !d., 457 U.S. at 782-83. 
Obviously, Justice White de
parted from his textual analy
sis in order to reach this 
conclusion. Instead, he cop
ied the majority opinion, en
gaging in a functional analysis 
of balancing the interests that 
differed only in the final out
come. !d., 457 U.S. at 785-
97. 

EXECUTIVE POWER 

The reason why both the 
majority and the dissenting 
justices fell back on a func
tional approach to the ques
tion of immunity is because 
the Court has abandoned any 
attempt to understand the 
power of the presidency by 
examining the nature of ex
ecutive power. 

If there is a case for presi
dential immunity in civil 
cases, it must be found there. 

The Constitution does not 
define executive power. Nor 
does it define legislative or ju
dicial power. Through the 
years, however, the Court has 
assumed that these terms have 
substantive meaning. That 
meaning is found in the very 
nature of the power stated. 
See, e.g., Youngstown Sheet & 
Tubev. Sawyer, 343 U.S. 579, 
587-88 (1952) (Black, J. on 
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executive and legislative 
powers). 

As for executive power, 
Chief Justice John Marshall 
frrst put his finger on its pulse 
inMarburyv.Madison, 5U.S. 
(1 Cranch) 137 (1803). The 
power of the executive, Mar
shall wrote, is by its nature 
"discretionary." By defini
tion, a discretionary power is 
one that cannot be com
manded by law. Hence, its 
exercise can only be "ac
countable" to the people po
litically and to the conscience 
of the one who has it. Id., 5 
U.S. at 165-66. 

If the President is required 
by a law to exercise power, 
then by definition he is de
prived of executive power. If, 
on the other hand, he may 
choose not to act, then he re
tains executive power. Once 
he chooses to act, he must act 
in accordance with the law. 
Id., 5 U.S. at 158, 162. If he 
chooses not to act, he cannot 
be forced to act against his 
will. That is the essence of 
executive power. Id., 5 U.S. 
at 166. 

So long as the President is 
not made a party to a legal 
case, he retains executive 
power. Assuming that the law 
of the case is within his juris
diction as President, he is free 
to enforce the court's order or 
to ignore it. 

If, however, the President 
is made a defendant in a case, 
then he is, by the nature of 
judicial power, obligated to 
obey the court's order. In this 
way, a president is divested of 
executive power. But this is 
true only if the case is based 
upon federal, not state, law. 
See United States v. Nixon, 
418 u.s. 683 (1974). 

The Constitution states 
that the President cannot be 
divested of executive power; 
such power resides in him per
sonally and in him alone. 
From the time of Marbury v. 
Madison, supra, through 
Youngstown Sheet & Tube v. 
Sawyer, supra, law suits con-

testing the legality of presi
dential acts have been brought 
against a cabinet or other ex
ecutive official, not against 
the President. Contra, United 
States v. Nixon, supra. 

In Marbury, it was Presi
dent Jefferson who decided 
not to appoint Mr. Marbury as 
justice of the peace, but it was 
Jeffers on's Secretary of State, 
James Madison, who was 
named the party defendant. 
Likewise, in Youngstown it 
was President Truman who 
ordered the nation's steel 
mills to be seized pursuant to 
the Korean War effort, but it 
was Truman's Secretary of 
Commerce who was named a 
party to the case. Why? In 
order to preserve the Presi
dent's executive power that 

has been vested in him by the 
People. 

If the courts should rule 
contrary to the law and the 
Presidentis a party to the case, 
then he could not perform his 
duty to "take care that the laws 
be faithfully executed." In
stead, he would be obliged to 

obey the court's order, lawful 
or not. If the court order was 
contrary to law, no one could 
refuse to execute it, because 
only the President has the dis
cretionary power not to. 

Thus, the President must 
be immune, not only from 
civil liablity, but also from 
criminal liability so long as he 
is president and so long as the 
law suit brought against him 
is based upon federal law for 
which he is responsible as 
chief executive. 

As for criminal liability, 
the Constitution provides that 
the nation's chief executive 
may be impeached, tried, and, 
if convicted, discharged from 
office. If discharged, then he 
would be subject to criminal 
charges, just like any ordinary 
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citizen. He could not, how
ever, be subject to criminal 
charges while president, 
whether based upon federal or 
state law. See Art. I, Sec. 3, 
CI. 7. 

As for civil claims, after 
removal from office the Presi
dent would be subject to civil 
claims as he would be to 
criminal charges. Prior to 
leaving office, however, the 
President would be immune 
from any civil claim based 
upon federal law, but not upon 
state law. Such immunity 
would extend to any act, offi
cial or unofficial, and com
mitted both before and during 
his term as president. 

CONCLUSION 

In the Fitzgerald case, for
mer President Nixon should 
not have been ruled constitu
tionally immune from civil li
ability, because he was no 
longer president and, there
fore, his being made a party to 
the case could not possibly 
compromise the vesting of ex
ecutive power in the office of 
the President. 

On the other hand, Presi
dent Clinton must be immune 
from the law suit brought by 
Paula Jones as long as he is 
president, because her law suit 
is a civil rights action based 
upon federal law. Had she 
sued Mr. Clinton on the basis 
of state law only - for inten
tional infliction of mental dis
tress and defamation, then the 
President would not be im
mune for he has no executive 
power with respect to state 
law. ~ 
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THE RUSSIAN BEAR: 
RISING AGAIN 

Russia has de
scended into 

economic and 
political chaos 
where every

thing, even the 
country, is for 

sale. 

By Paul Malm, Ph.D. 

... And thou shalt say, I will 
go up to the land of unwalled 
villages ... to take a SPOIL. 
Ezekiel 38:11, 12. 

I n July 1991, on a platform 
of reform and neo-capi
talism, Boris Yeltsin be

came President of Russia. 
The global media and politi
cians naively pronounced this 
event the final evidence of the 
end of the Cold War. Since 
then Russia has descended 
into economic and political 
chaos where everything, even 
the country, is for sale. 

Recent polls indicate that if 
the coming election of the 
President of Russia were to 
take place now, rather then in 
July, Yeltsin would run a sad 
fifth. 

Who would take his place? 
A glimpse of the recent elec
tion results for Russia's Duma 
(Parliament) provides a clue. 
The Communist Party won 
23% of the vote, closely fol
lowed by the ultranationalist 
party of virulent anti-Semite 
and anti-American Vladimir 
Zhirinovsky. 

U.S. Today reported an ex
ultant Zhirinovsky predicting 
that he will become Russia's 
next President and will do 

away with "Western-style 
economic and democratic re
forms." He thundered: "No 
one will dictate his will to 
us .... W e can and we will, by 
the year 1999 ... take over the 
remains of the former Com
munistParty of the Soviet Un
ion." 

Whether Zhirinovsky's 
boast becomes true and Russia 
is led by a Nationalist/Com
munist fusion, or Communist 
leader Gennady Zyuganov 
creates a Communist/Nation
alist fusion, the likely result 
appears to be the same - a re
turn to communism in ideol
ogy, nationalism in political 
and economic policy, strongly 
influenced by a military 
poised for aggressive action. 

COMMUNISM REBORN 

Meanwhile, an ailing Boris 
Yeltsin has adopted an "if you 
can't beat 'em, join 'em" strat
egy. He has junked his refor
mist facade, so successful in 
harvesting billions in "hard 
currency" from the United 
States and Western Europe, to 
pursue power. 

Anatoli Chubais, "the key 
economic reformer" in the 
Yeltsin administration, the 
one "responsible for privatiz
ing state industry" was the 

first to go. The next was Yelt
sin' s chief of staff, to be re
placed by one more amenable 
to crushing internal insurgen
cies. In a personal show of 
ruthlessness, Yeltsin ordered 
the military to level the Rus
sian village of Pervomaisk
oye, killing Chechyans and 
their Russian hostages alike. 

Last but not least, Andrei 
Kozyrev, the seemingly pro
Western foreign minister 
stepped down to be replaced 
by Yevgeni Primakov, re
cently the head of the KGB. 
Primakov is expected to pro
vide a much more aggressive 
nationalistic foreign policy. 

Even prior to the Primakov 
appointment, Russia was tak
ing a more aggressive stance 
to bolster its military. The 
November 25, 1995 edition of 
the Los Angeles Times re
ported that Colonel General 
Igor Sergeyev, commander of 
the Russian strategic rocket 
forces, had announced that the 
Ukraine had agreed to sell 
Russian 32 Stiletto SS-19 mis
siles to augment the 16 pre
viously purchased and already 
placed in Russian silos. 

In addition, Russian Air 
Force Commander Pyotr De
inekin will buy 19 TU -160 
Blackjack and 25 TU-95 Bear 
aircraft- Ukraine's entire fleet 
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of nuclear weapon carrying 
bombers - and about half of 
its 600 cruise missiles. 
Sometime earlier it was re
ported that the Ukraine, un
der duress, had already 
turned the Black Sea fleet 
over to the Russian navy. 

The Ukraine has not made 
these transactions willingly. 
It is short on electrical 
power. The Chernobyl dis
aster, near Kiev, likely con
tributed to this. Russia 
exports its power to the 
Ukraine and is threatening to 
curb the supply should the 
Ukraine refuse its demands. 
Russian power is vital to the 
Ukraine both for its indus
tries and life's necessities. 

Pavel Felgenhauer, de
fense correspondent for the 
Russian newspaper Sevod
nya, has noted that, with the 
cooling ofU .S.-Russian rela
tions and the "fading pros
pects of ratification of 
START Il ... the strategic 
rocket forces chiefs say that 
they are preparing contin
gency plans to meet any pos
sible international crisis." 

Russia's apparent yearn
ing for the past is not happen
ing in a vacuum. Similar 
trends are evident all over 
Eastern Europe. Prior to the 
Russian parliamentary elec
tions, the voters of Poland 
had turned out their former 
hero, Lech Walesa, in favor 
of Alexsander Kwasniewski. 
Poland, Hungary, and Bul
garia have Communist par
liamentary majorities. In 
Romania, Slovakia, and Bul
garia Communists control 
the major political offices. 
They are picking up strength 
in the Ukraine, Belarus, and 
in the Baltic Republics. 

Should Eastern Europe 
join NATO, as is being dis
cussed on various diplomatic 
fronts, we could envision 
Communists planning 
NATO strategy, privy to vi
tal military exercises. 

With the resurgence of 
Communism and the re
newal of Russian national
ism, there will also be an 

It was Primikov, one must 
remember, who - as Gor
bachev' s special envoy to the 
Middle East - pressed for an 
immediate peace in the Iraq
Kuwait affair, thereby 
thwarting Eduard Shevard
nadze' s desire to bolster the 
U.S. effort to drive Iraq from 
Kuwait. The new accord be
tween Russia and Iraq will 

There are those who say that Is
lam will never accommodate 

communism, that the two world 
views are antithetical. 

increased and ever-growing 
need for petroleum to fuel its 
industrial enterprises. To the 
far north and in the virgin 
lands petroleum has been 
drilled and pumped in total 
disregard for the environ
ment. Vast areas of land are 
covered with dark pools and 
sticky blankets of oil. It is 
reported that the infrastruc
ture of these areas has broken 
down. 

ISLAMIC INROADS 

No wonder Russia has en
tered into a new accord with 
Iraq. On February 10, 1996, 
the Associated Press re
ported from Helsinki, Fin
land that the Iraqi News 
Agency reported that Iraq 
and Russia had just signed an 
accord to provide $1 0 billion 
to revitalize Iraq's oil indus
try. One wonders what na
tions supplied the 
poverty-stricken Russians 
with the ten billion. 

not only cement relations be
tween Moscow and Bagh
dad, but will undoubtedly 
enhance Russia's oil sup
plies. In addition, Iran will 
be receiving substantial sales 
of Russian technology to 
augment what it is receiving 
from China. 

These moves may be a 
prelude to a downward thrust 
into the Middle East which 
would meet with little resis
tance from the Arab states, 
such as Saudi Arabia, Qatar, 
Kuwait, and Bahrain. Some 
suggest that the Islamic fun
damentalist regime in Iran 
would not buckle under to 
the communist threat, but 
one cannot be too sure. 

No doubt, the world is 
witnessing an enormous ex
plosion of Islamic funda
mentalism throughout North 
Africa, the Middle East, and 
among the Confederation of 
Independent States border
ing Russia to the south and 
east. These six states - Azer-

baijan, Turkmenistan, Tajik
istan, Kyrgyzstan, Uzbekis
tan, and Kayakistan -have a 
total population of over sixty 
million. 

Shi' ite Islamic Iran has 
been pouring millions of dol
lars into these six for mosque 
construction and education. 
For example, Tajikistan has 
gone from 120 mosques to 
2100 in just two years. Turk
menistan has also been the 
object of Iran ' s largesse and 
is building a number of 
mosques and schools. 

Saudi Arabia, a Sunni 
Moslem state, attempting to 
counter Iran's military and 
religious influence, has pro
vided Azerbijan with one 
and one-half million copies 
of the Koran . There are 
some pundits predicting the 
imminent fall of the Saudi 
monarchy and the few thou
sand Saudis who govern that 
kingdom of 18 million peo
ple. Meanwhile, Azerbijan, 
with 7.5 million people, is 
engaged in a desultory war 
with its Armenian Orthodox 
Christian neighbor. Armenia 
is caught "between a rock 
and a hard place" with Azer
bijan on one side and Mos
lem Turkey on the other. 

There are those who say 
that Islam will never accom
modate communism, that the 
two world views are anti
thetical. Yet Turkmenistan, 
Uzbekistan, and Kazakistan 
all have tough Communist 
presidents. Four of the most 
prominent communist or 
neo-communist Palestinian 
leaders have been invited to 
reside (and now do reside) in 
that part of Israel where 
Hamas, the Palestinian voice 
of Islamic fundamentalism, 
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is actively engaged in terror
ism. 

In North Africa, Algeria is 
on the verge of civil war as the 
government attempts to blunt 
the efforts of Islamic funda
mentalists to take over the 
levers of power there. 
Libya's Qaddafi may not be 
an exponent of Islamic funda
mentalism, but it has been re
cently reported that he 
promised his American guest, 
Louis Farrakhan, an enor
mous sum of money to influ
ence the outcome of the 
upcoming November elec
tions and to broaden the Na
tion of Islam's teachings in 
American society. 

Next door, Egypt's Hosni 
Mubarak has been filling 
Cairo's jails with Islamic fun
damentalist activists. Cou
pled with the Islamic 
fundamentalist activities in 
Arafat's Palestinian Author
ity, the stage is being set for 
what could be the cataclysmic 
battle prophesied in the 38th 
chapter of Ezekiel. The line
up would involve Russia, 
most of the Middle East, and 
much of North Africa. 

BffiLICAL LINE-UP 

The initiator of the warfare 
is called Gog in the King 
James Version, or the prince 
ofRosh in the New American 
Standard translation. Ezek. 
38:2. Rosh was the name 
given to present-day Russia 
by the Mongols and others 
hundreds of years earlier. 
Rosh meaning red referred to 
the complexions of the people 
who were later called Rus
sians. 

Magog is referred to as the 
land peopled by the Rosh. 

Meshech became Moscow. 
Ethnologists suggest that 
Tubalis the lands south of her, 
perhaps the independent 
states mentioned above. 

Allied with Gog and 
Tubal, are Persia, Cush, and 
Put. Ezek. 38:5. Persia is 
present-day Iran. Put is most 
likely Libya. As for Cush, 
there is some dispute. The 
Pictorial Bible Dictionary 

(Tenney, ed. 1975) places 
Cush in southeastern Babylon 
and Chaldea, or present-day 
Iraq. 

Others feel that Cush is the 
upper Nile area, including Su
dan and part of Libya. The 
Islamic government of Sudan 
in Khartoum for the last dec
ade has been systematically 
starving or killing the Chris
tians and animists populating 
the south of Sudan. Estimates 
indicate that two million have 
lost their lives in this manner 
during the Sudanese bolo-

caust. 
Two other nations, Gomer 

and "the house ofTogarmah," 
round out the rest of the forces 
allied with Gog. Exek. 38:6. 
There is uncertainty about 
Gomer, although one author
ity places it in ancient 
Assyria, today's modern 
Syria. The house of Togar
mah is Turkey. 

Until recently, Turkey has 

been a secularly-governed Is
lamic nation. That ended a 
short time ago when the presi
dency was won by Islamic 
fundamentalist candidate, 
Necmittin Erbakan, who ran 
on a platform reversing dec
ades of secular rule. He will 
need the support of other par
ties to rule effectively and to 
write his platform into law 
but, with his dramatic victory, 
the once-missing link in the 
force that "in the latter 
years .. .is gathered ... against 
the mountains of Israel.. .. " 
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Ezek. 38:8. 
Challenging this mighty 

force vocally, it not militarily, 
are Sheba and Dedan - likely 
the nations from southern 
Arabia to Syria - and the 
young lions of Tarshish. 
Ezek. 38:13 

Tarshish has long been 
considered to be the land at 
the west end of the Mediterra
nean Sea, a ubiquitous trading 
nation buying and selling the 
whole length of the Mediter
ranean and north on theAtlan
tic. For awhile it appeared to 
be Spain, But with the de
struction of the Spanish Ar
mada, and the consequent 
diminution of Spanish influ
ence, the focus has been on 
Great Britain and America. 

The Scriptures refer to 
"Tarshish ... and the young li
ons thereof." Ezek. 38:13. 
The symbol of Britain has 
been for many centuries the 
lion. Her once far-flung em
pire stretched from the 
Americas to South Africa and 
on east to Australia and New 
Zealand. 

Could these be the "young 
lions" spoken of by Ezekiel 
the prophet? If so, then the 
United States of America ap
pears to be the one nation po
sitioned to ask of the invading 
force: "Have you come to 
take a Spoil?" Ezek. 38:13. 

Whatever role that Amer
ica might play, the battle fore
cast by Ezekiel will be 
earth-shaking and disastrous 
to the nations aligned against 
the tiny nation of Israel, but 
will bring glory to the Lord 
God, the Sovereign ruler of all 
nations. Ezek. 39. 
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RIGHT TO PETITION 

In 1765, the 
American colo
nists exercised 
their right of 

petition as Eng
lishmen, seek
ing the repeal 
of the hated 
Stamp Tax. 

Congress shall make no 
law ... abridging ... the right of 
the people ... to petition the gov
ernment for redress of griev
ances. 

T he right of the people 
to petition the govem
naent for redress of 

grievances, as guaranteed by 
the First Anaendnaent, is rooted 
in the 1215 Magna Carta. 
Source of Our Liberties 228 
(Perry ed. 1972). The lan
guage has been changed but 
the principle has renaained for 
hundreds of years. 

In essence, the principle is 
one that guarantees to all per
sons - without exception - ac
cess to the policy-naaking 
political authorities in the land 
for the purpose of stating a 
grievance and of seeking re
lief. 

The Magna Carta guaran
teed access to a council of 
twenty-five barons. If "the 
wrong shall have been shown 
to four barons" of the council, 
then those four could bring the 
petition to the king or his per
sonal representative. Follow
ing the "laying before us of the 
transgression," the king or his 
personal representative had 
opportunity to correct the 
wrong done. Failing that the 
baronial council could take ac
tion. Id. at 20-21 (Section 61 
of the Magna Carta). 

This original right of peti
tion snaacked of a legal claina, 

albeit one presented to the king 
in his political capacity. A 
classic exanaple was the peti
tion signed by seven bishops 
asking Janaes II to withdraw 
his second Declaration of In
dulgence of 1688 on the 
grounds that the king had no 
authority to force the leaders of 
the Church of England to de
clare religious toleration for 
Catholics. The king re
sponded with crinainal charges 
of seditious libel, but the bish
ops were acquitted. I d. at 228. 

Following Janaes II's abdi
cation of the British throne, the 
right to petition the king was 
enshrined in the 1688 Bill of 
Rights, agreed to by the Eng
lish Parlianaent in 1689. The 
guarantee read: 

That it is the right of the 
subjects to petition the King, 
and all committments and 
prosecutions for such petition
ing are illegal. Id. at 246. 

The English Bill of Rights 
afforded no protection, how
ever, to persons filing a peti
tion of grievances with the 
English Parlianaent. While 
such a right had been recog
nized by legislative resolution 
in 1669, Parlianaent reserved to 
itself the power to define how 
it should be exercised and to 
punish those who violated the 
rules. Punishnaent included 
prosecutions for seditious libel 
or for contenapt, even though 
such penalties could not be ina
posed if a person petitioned the 

king. !d. at 229. 
In 1765, theAnaerican colo

nists exercised their right of 
petition as Englishnaen, seek
ing the repeal of the hated 
Stanap Tax. Id. at 271. They 
repeated this petition process 
over the next decade. By 
1774, the colonists conaplained 
that their petitions had not been 
received by the King and the 
Parlianaent, but naet by "prose
cutions, prohibitory proclanaa
tions, and conanaitnaents" 
which the colonists declared 
were illegal. Id. at 288. 

Thus, in the Declaration of 
Independence, Anaerica's pa
triots concluded that the king 
had "answered [their petitions] 
only by repeated injury," and, 
hence, that he was a tyrant "un
fit to be ... ruler of a free peo
ple." Id. at 321. 

Following the Declaration, 
the people of various states de
cided to include in their consti
tutions a specific guarantee of 
the right of the people to peti
tion their legislature for redress 
of grievances. On August 16, 
1776, the people of Pennsylva
nia led the way: 

That the people have a right 
to apply to the legislature for 
redress of grievances, by ad
dress, petition, or remon
strance. Id. at 331. 

Other states followed suit, 
each tinae specifying that the 
people had a right to petition 
their Legislature. Id. at 339 
(Delaware), 347 (Maryland), 
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356 (North Carolina), 366 
(Vermont), 377 (Massachu
setts), and 385 (New Hamp
shire). 

While the language of the 
Petition Clause of the First 
Amendment is clearly derived 
from these earlier state consti
tutions, James Madison made 
sure that the people's right of 
petition would not be limited 
to their legislative repre
sentatives. He substituted 
"government" for "legisla
ture," thereby opening up the 
question whether the right to 
petition extended to all gov
ernment officials. !d. at 424. 

In order to answer this cru
cial issue, one must first un
derstand that the Petition 
Clause was defrnitely not de
signed to guarantee any right 
to petition any non-govern
ment person or entity. 

POLITICAL REDRESS 

Without question, the right 
of the people to petition must 
be aimed at grievances that 
they have with the govern
ment. That is the plain mean
ing of the text. And it is 
consistent with the historical 
development of the right. 

Parallel with the origin of 
the right of the people to peti
tion for L'le king for redress of 
grievances, the Magna Carta 
also recognized a right to seek 
legal redress for wrongs. Sec
tion 40 of the Magna Carta 
read: 

To no one will we sell, to 
no one will we deny, or delay 
right or justice. Id. at 17. 

This right to obtain justice 
is not to be confused with the 
right to be free from govern
ment actions depriving a per
son of his life, liberty, or 

property without due process lay, according to the law of 
of law. That right was pro- the land. Id. at 348. See also 
tected by Section 39 of the Id. at 339 (Delaware), 356 
Magna Carta. Id. at 5-6. By (North Carolina), 376 (Mas
its express language, the due sachusetts), and 384 (New 
process clause was limited to Hampshire). 
actions by the government de- The separate development 
nying certain rights. The of the right to petition and the 
right to a legal remedy was right to a remedy is very sig
one that extended to a private nificant. First, the right tope
p arty as well. See Linde, I tition, being political in 

The right to petition, being politi
cal in nature, cannot apply when 
the petitioning party is seeking re
dress from a nongovernment per

son or entity. 

"Without 'Due Process,"' 49 
Or. L. Rev. 125, 136-38 
(1970). 

In the early history of the 
nation, a number of state con
stitutions guaranteed the right 
to a legal remedy, separate 
and independent of its guaran
tees of due process of law and 
of the right to petition. 

The 1776 Maryland Con
stitution was typical. By Ar
ticle XI the right of the people 
to petition their legislators 
was secured. By Article XXI 
the right to life, liberty and 
property by due process of 
law was protected. In addi
tion, Article XVII guaran
teed: 

That every freeman, for 
any injury done him in his per
son or property, ought to have 
remedy by the course of the 
law of the land, and ought to 
have justice and right freely 
without sale, fully without de
nial, and speedily without de-

nature, cannot apply when the 
petitioning party is seeking 
redress from a nongovern
ment person or entity. For ex
ample, in the battle over 
abortion in America, the peo
ple have no right to petition an 
abortion doctor to redress 
their grievance that the gov
ernment is not protecting the 
lives of innocent prebom ba
bies. The abortion doctor, by 
definition, does not have civil 
power to change the govern
ment policy with respect to 
abortion. The right of petition 
must, therefore, be directed to 
a legislative, executive, or 
other appropriate government 
official to influence the gov
ernment to exercise its politi
cal authority to protect 
innocent human life. 

Consistent with this under
standing, the United States 
Supreme Court has upheld a 
city ordinance prohibiting the 
targeting of any residence for 
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the purpose of picketing, rec
ognizing that a private home 
is not the seat of government 
authority. Hence, the home of 
an abortion doctor was not the 
proper place for a political pe
tition for redress of the pro-lif
ers' grievances. Frisby v. 
Schultz, 487 U.S. 474 (1988). 

For similar reasons, labor 
picketing cannot be justified 
as an exercise of the right to 
petition. Labor disputes, 
while they may raise other 
First Amendment issues, are 
not governed by the Petition 
Clause. Thomas v. Collins, 
323 U.S. 516, 539-43 (1945) 
(Right to assemble extends to 
associations and meetings for 
purpose of forming a union). 
Otherwise, governments 
could not prohibit such unfair 
labor practices as secondary 
boycotts, that is, picketing de
signed to persuade consumers 
from patronizing a business 
that does business with the 
company with which the un
ion has a labor dispute. See 
NLRB v. Retail Store Employ
ees LocallOOl, 447 U.S. 607 
(1980). 

Given the political nature 
of the right protected by the 
Petition Clause, government 
officials could be protected 
from citizens' seeking to peti
tion for redress of grievances 
at their private residences. 
Thus, in Carey v. Brown, 447 
U.S. 455 (1980) the Court 
suggested that an "even
handed" statute that did not 
discriminate on the basis of 
subject matter, but was de
signed to preserve the tran
quility of residential 
neighborhoods, could be ap
plied in such a way as to pro
tect the residential privacy of 
a city mayor. Id., 447 U.S. at 
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470-71. 
The right to petition, then, 

must be directed to an appro
priate government official, 
not to a non-government per
son or entity, and must be pre
sented at an appropriate 
government place, not on the 
private property even of a 
government official. 

POLITICAL 
DISCRETION 

It would be a mistake to 
assume from these precedents 
and from the text of the Peti
tion Clause, itself, that .all 
government officials and .all 
government places may be 
targeted by people seeking re
dress of their grievances. 

On the one hand, a petition 
brought by a group of people 
onto the state legislative 
grounds is clearly a petition of 
the government for redress of 
grievances. In Edwards v. 
South Carolina, 372 U.S. 229 
(1963), 187 black high school 
and college students walked 
to the South Carolina State 
House grounds, an area open 
to the general public, parad
ing in an orderly manner car
rying placards denouncing 
segregation. For this action, 
the marchers were convicted 
of the common law crime of 
breach of the peace. 

Writing for an almost u
nanimous court (one justice 
dissenting), Justice Potter 
Stewart ruled that the prose
cution and conviction vio
lated the demonstrators rights 
to "free speech, free assem
bly, and freedom to petition 
for redress of their griev
ances": 

The circumstances in this 
case reflect an exercise of 

these basic constitutional 
rights in their most pristine 
and classic form. Id., 372 
U.S. at 235. 

On the other hand, the 
High Court split five to four 
on the constitutionality of a 
conviction for violating a stat
ute prohibiting picketing be
fore a courthouse arising out 
of a similar demonstration. 
Cox v. Louisiana, 379 U.S. 
536 and 559 (1965). 

Writing for the majority of 

vinced that no police officer 
could, by granting such per
mission, undermine the pub
lic Interest. 

Justice Black claimed that 
the purpose of the statute and 
its application in the case was 
to see to it that the courts and 
court officials were insulated 
from "the intimidation and 
dangers that inhere in huge 
gatherings at courthouse 
doors and jail doors to protest 
arrests and to influence court 

A petition brought by a group of 
people onto the state legislative 
grounds is clearly a petition of 
the government for redress of 

grievances. 

five, Justice Arthur Goldberg 
acknowledged that the state 
of Louisiana could prohibit 
picketing in front of the court
house for the purpose of pro
tecting the administration of 
justice: 

There is no question that a 
State has a legitimate interest 
in protecting its judicial sys
tem from the pressures which 
picketing near a courthouse 
might create. Id., 379 U.S. at 
562. 

On this point there was u
nanimous agreement among 
all of the justices. Their dif
ference was one of applica
tion, not of principle. Justice 
Goldberg concluded on the 
facts of this case that the dem
onstrators had been given per
mission by the police to stage 
their protest. Justice Hugo 
Black, in dissent, was con-

officials in performing their 
duties": 

The very purpose of a 
court system is to adjudicate 
controversies, both criminal 
and civil, in the calmness and 
solemnity of the courtroom 
according to legal proce
dures. Justice cannot be 
rightly administered, nor the 
lives and safety of prisoners 
secure, where throngs of peo
ple clamor against the proc
esses of justice right outside 
the courthouse or jail house 
doors. The streets are not 
now and never have been the 
proper place to administer 
justice. Id., 379 U.S. at 583. 

Three years later, Justice 
Black successfully persuaded 
a five-man majority to agree 
with him that marchers stag
ing a protest against the ar
rests of some civil rights 
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demonstrators were constitu
tionally convicted for tres
pass. Adderly v. Florida, 385 
u.s. 39 (1966). 

This time, the dissenters 
did not disagree on the facts, 
but upon principle. Justice 
William 0 . Douglas began his 
opinion with the claim that a 
"jailhouse" like "an executive 
mansion, a legislative cham
ber, a courthouse, or the state
house itself [is] one of the 
seats of government": 

The right to petition for re
dress of grievances has an an
cient history and is not limited 
to writing a letter or sending 
a telegram to a congressman; 
it is not confined to appearing 
before the local city council, 
or writing letters to the Presi
dent or Governor or Mayor. 
Id., 385 U.S. at 49-50. 

Justice Black did not at
tempt to refute these claims, 
but simply stated that the jail
house grounds where the 
demonstration took place 
were dedicated exclusively to 
"jail uses." Id., 385 U.S. at 
47. Even Justice Douglas 
conceded that there were cer
tain government places where 
there would be no right of the 
people to petition: 

No one ... would suggest 
that the Senate gallery is the 
proper place for a vociferous 
protest rally. Id., 385 U.S. at 
54. 

But the more significant 
issue in Adderley was not the 
place of protest, but the gov
ernment officials to whom a 
petition may be directed. 
One could argue that the pur
pose of the right to petition is 
to present one's grievance be
fore officials with the power 
to do something about that 
grievance. This means, at a 
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minimum, that petitions can
not be directed to ministerial 
government officials who 
are just doing their duties, 
but must be directed to those 
government officials who 
have discretion to do some
thing about the alleged griev
ance. 

A jailer, for example, can
not do anything about a com
plaint that a person has been 
illegally charged or arrested, 
but a prosecutor, or a gover
nor, or some other executive 
official does have the discre
tionary power to do some
thing. A jailhouse may be 
off limits for a petition of the 
kind presented in Adderly for 
that reason alone. 

As noted above in the his
torical introduction, the heart 
of the right to petition is to 
seek a political remedy for an 
alleged grievance against the 
government. Hence, the 
meaning of government 
should be commensurate 
with the purpose of the right, 
namely, to seek redress from 
a person with the power to 
redress the grievance. As for 
persons who do not have any 
power to provide any re
dress, then the right of peti
tion would not extend to 
them at all. 

In other words, govern
ment does not mean any gov
ernment official, but only 
those government officials 
with discretionary power 
and authority to deal with the 
grievance being presented. 

LEGAL REDRESS 

Historically, there is little 
evidence that the right of the 
people to petition was con-

sidered a right to be exer
cised in relation to the judi
cial branch. It is true that a 
petition placed before Parlia
ment could ultimately appeal 
to the Parliamentary author
ity to exercise its ultimate 
power to determine the con
stitutionality of a matter. It 

the former to seek a political 
remedy for such a violation, 
developed separately and 
was, consequently, inde
pendently recognized. 

As pointed out above, the 
early state constitutions con
tained separate and inde
pendent guarantees for the 

The heart of the right to petition 
is to seek a political remedy for 

an alleged grievance against the 
government. 

is also true that one could 
petition the Lord High Chan
cellor, invoking the equity 
jurisdiction to redress an al
leged grievance with a gov
ernment policy. Sources of 
Our Liberties, supra, at 229. 

Nevertheless, a petition 
for redress of grievances in 
its "pristine and classic 
form" was one directed to the 
king or to the House of Com
mons. It was quintessen
tially a political petition, not 
a legal one, even though the 
alleged grievance might very 
well have been legal. It was 
a request for discretionary 
action, not action that the pe
titioned official was obliged 
by law to grant. 

It would be a mistake, 
therefore, to confuse the 
right of the people to petition 
for a redress of grievances, 
with the right of a person to 
seek legal redress in a court 
of law. The latter right to 
seek a legal remedy for a vio
lation oflaw, as contrasted to 

right of the people to petition 
and the right of the people to 
obtain a legal remedy from a 
judge. See Constitution of 
Maryland Articles XI and 
XVII Sources of Our Liber
ties, supra, at 347, 348. 

And as the Supreme 
Court, itself, has acknow
ledged, a right to petition a 
court exercised in the man
ner that would be appropriate 
if addressed to a legislature 
or a chief executive would 
risk corrupting or perverting 
the judicial process. As Jus
tice Goldberg put it in the 
Cox case: 

Since we are committed to 
agovernmentoflawsandnot 
of men, it is of the utmost 
importance that the admini
stration of justice be abso
lutely fair and 
orderly ... [Therefore ], a state 
may adopt safeguards neces
sary and appropriate to as
sure that the administration 
of justice at all stages is free 
from outside control and in-
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jluence. Cox v. Louisiana, 
supra, 379 U.S. at 562. 

The very nature of a peti
tion for redress of grievances 
is to bring political pressure 
from the outside to influence 
the ordinary legislative and 
executive processes. That is 
suitable because such deci
sion-makers are supposed to 
take into account the special 
political interests of different 
groups of people in making 
their decisions. 

· By definition, however, 
judges are supposed to make 
their decisions impartially 
and independently of such 
political considerations. 
The right to petition then ap
pears not only unsuited, but 
antithetical, to the judicial 
process. 

These considerations, 
however, have not kept the 
Supreme Court from flirting 
with the notion that the Peti
tion Clause extends to access 
to the courts. In NAACP v. 
Button, 371 U.S. 415 (1963) 
Justice William J. Brennan 
observed: 

In the context of NAACP 
objectives, litigation is not a 
technique of resolving pri
vate differences,; it is a 
means for achieving the law
ful objectives of equality of 
treatment by all government, 
federal, state, and local, for 
the members of the Negro 
community in this coun
try ... [U]nder the conditions 
of modern government, liti
gation may well be the sole 
practicable avenue open to a 
minority to petition for re
dress of grievances. !d., 371 
U.S. at 429-30. 

Brennan's Petition 
Clause point did not reappear 
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later in the Button opinion 
which rested primarily upon 
the people's right of associa
tion or assembly. But the 
idea that the Petition Clause 
applied to the judicial proc
ess reappeared four years 
later in United Mine Work
ers v. Illinois Bar Associa
tion, 389 U.S. 217 (1967). 

This time there was no 
question that the litigation 
promoted by the UMW con
cerned private disputes be
tween workers and their 
employees, albeit over 

workmen's compensation 
claims administered by the 
state. Without hesitation, 
the Court stated that "the 
grievances for redress which 
the right of petition was in
sured ... are not solely ... po
litical ones .... " Id., 389 U.S. 
at 223. 

If this statement is taken 
seriously, then the Court has 
discarded the plain meaning 
of the word, government, as 
it appears in the Petition 
Clause. Moreover, it has 
completely ignored the his-

torical context in which that 
clause was developed. This 
comes as no surprise for the 
Court has long abandoned 
the text, the context, and the 
historical framework of the 
First Amendment, substitut
ing therefore its own notions 
of liberty more suitable to 
"the conditions of modern 
government." 

CONCLUSION 

As already demonstrated 
in this introductory series to 

GOP Melee 

by Tegen J. Titus 

I ts that time again! The 
time when folks like me 
paste themselves to C

Span, CNN and, while in 
their car, talk radio shows. 
That magical time which 
comes every four years 
bringing us seemingly end
less hours of stump 
speeches, political posturing 
and diminutive Greek immi
grants tooling around in 
tanks! Its Primary season! 
The Olympiad of Oratory! 
Let the looniness begin! 

This years running looks 
to be a dandy! We've got 
such players as B-1 Bob, 
Alan Keyes, Pat Buchanan, 
Richard Lugar, Lamar! Al
exander, Steve Forbes, 
Morey Taylor, Phil Gramm 
and our century's very own 

Henry Clay, Bob Dole. And 
all these guys are running 
like lemmings for a chance 
to take a dive into the presi
dential pool. Well ... all ex
cept for Gramm, who 
apparently dipped his pinky 
toe in the water and found 
the temperature to be a tad 
nippy. But hey, it still looks 
like the making of a raucous 
caucus, and as long as the 
others don't get some frigid 
digits then we can enjoy the 
spectacle for many days to 
come. 

The frrst question that we 
must ask ourselves is who 
are we going to vote for. 
Well, if you are like me, you 
are probably a little confused 
by the morass of mudsling
ing that we have been treated 
to as of late. What with Pat 
Buchanan being called a lib-
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the Speech, Press, Assem
bly, and Petition Clauses, the 
Court's efforts to modernize 
theFirstAmendmenthas not 
led to liberty, but to license 
on the one hand and to in
creased government control 
on the other. This theme 
will be developed further in 
a number of essays dealing 
with current First Amend
ment issues in the next sev
eral issues of the Forecast. 
~ 

eral, Steve Forbes spending 
a kazillion dollars on televi
sian adds andLamar!'s busi
ness deals making it look 
like Hillary Clinton was 
taken to the cleaners in the 
cattle futures market, who 
can blame us? Well have no 
fear, I'm here to help us all 
straighten out this silly little 
quandary, and give us a brief 
examination of the candi
dates without your having to 
wait by the phone for the lat
est push poll. 

First, we can throw out all 
of the minor candidates 
(sorry B-1 Bob!), for fortu
nately I was able to suspend 
writing this article until after 
the New Hampshire pri
mary, The Immaculate Elec
tion as we political hacks 
like to call it. After all, we 
can pretty much assume that 
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unless footage turns up of 
Bob Dole giving a fund rais
ing speech along with Larry 
Pratt for the Jane Fonda 
Khmer Rouge Relief Fund, 
and that the biggest donor 
was Honey Alexander who 
inexplicably made a 
$100,000 profit on that dona
tion, which then somehow 
gave Forbes a whopping tax 
break... well, you could just 
imagine the fallout. But since 
there is only a 50/50 chance 
that footage like that will 
ever surface, it is pretty safe 
to say that we are stuck with 
the top four. So here goes a 
run down of them, Dole, 
Buchanan, Forbes and Alex
ander. 

The frontrunner: Pat 
Buchanan?!? Yes folks, the 
Pitbull of the American Right 
has suddenly been launched 
into the limelight of frontrun
ner status, and along with his 
new found fame, he is being 
treated to the various goodies 
that go along with the title. 
Namely a total scathing by 
his friends. 

So who is this man who so 
recently was a Conservative 
champion? Has he really de
fected over to the pinko 
fringe? Is he truly flirting 
with Fidel? And if he hasn't 
done all of these things, than 
why are his fellow conserva
tives attacking him as if he 
where The Great Red Horde 
of Hottentots personified? 

Probably because Bucha
nan is not your standard poli
tician. He means what he 
says. And everyone within 
earshot of him truly believes 
that if he was in the White 
House then he would actually 
do the things he talks about: 
ending abortion, stopping the 

New World Order, wiping 
out affirmative action pro
grams, getting grumpy with 
China, etc. I mean after all, 
according to Buckley, those 
were only things that frumpy 

PhDs were supposed to yap 
about to the background of 
Bach's Brandenburg concer
tos. No one ever meant any
body to DO this stuff! To 
which, I can only say "Go 
Pat! Go!" 

The wounded wombat: 
Bob Dole. The ultimate in
sider. The Plastic Man of 
politicians. A perfect legisla
tive leader who is revered in 
all circles of power. But 
again, of all the candidates 
running today he is least be
lievable as anything but a 
very respectable government 
man. Which wouldn't be so 
bad a title if it wasn't also 
shared by your faithful morn-

ing postman. Dole is some
one who is there to work out 
the details. Someone to plow 
through those mega-volume 
budget bills, someone to oil 
the machinery of govern-

ment, someone to make sure 
the ... well.. the you-know
what gets delivered. How
ever, Bob Dole is not a 
leader. You have to lead with 
your convictions. Something 
I challenge anyone to find in 
him. 

Richie Rich takes a field 
trip: Steve Forbes. Despite 
dissing the Christian Coali
tion and the social Right, 
Forbes is making some 
strong showings. Namely be
cause of three things: money, 
the Flat Tax and obscene 
amounts of more money. I 
mean, I hardly think that any
one is voting for him because 
of his Mr. Potato Head paste-
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on smile do you? Not the 
most charismatic of guys. 

But what a charismatic is
sue! The flat tax, which has 
been booted about in conser
vative circles for some time 
now, is a golden one. Throw 
out those IRS forms! Fire the 
accountant! Dump all those 
silly mortgage interest de
ductions! HEY!. .. Wait a dag 
blame minute!!! Hmmm ... 
maybe we ought to toss this 
issue back to those stuffed 
tweeds on Firing Line. 

Doin' your ABC's and 
one, two THREEs: Lamar! 
Alexander. "Alexander 
Beats Clinton!" is this man's 
mantra. But the problem is he 
first needs to get by the Bs, 
D's and F's. Something the 
Clinton twin sure seems hav
ing a hard time doing. 

Actually, the most inter
esting thing about Lamar! is 
that he has the potential of 
eclipsing Whitewater. What 
with sweetheart stock option 
deals, one dollar newspaper 
buyouts and junket univer
sity conferences you would 
expect that he would receive 
a subpoena from D' Amato 
before he ever got an invita
tion to the inaugural ball. But 
such is life after the '80s. 
Those naughty boomers! 
They just can't seem to keep 
their filthy mitts out of the 
cookie jar! 

So there you have it folks. 
Four men. Four candidates. 
You better hurry up and 
throw your support behind 
one of them soon. After all, I 
heard some stubby Greek 
guy has switched parties and 
is waiting in the wings rev
ving up his tank. ;;;< 
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GARDENING 
by Marilyn Titus 

The sky has been gray 
for days. Mornings 
and evenings have 

been heavy with fog and the 
ground has been saturated 
with water. Large puddles sit 
in the grass drowning the life 
away of all but the most hardy. 
It has been a most unusual 
winter and I wonder what 
spring weather will be like. 

It is late February and thou
sands of Canadian geese are 
flying south. We see them for 
nearly a week. What does this 
mean? Virginia Beach is well 
known for fantastically good 
weather. After three unusual 
snow and ice storms this win
ter, is more freezing on the 
way? 

The stores are stocked with 
rose bushes, seed packages 
and planting kits. Azaleas in 
full bloom are being brought 
onto the shelves and more 
shelves are being cleaned and 
labeled for the coming stock. 
The people are getting ready 
for spring. I can't resist. I buy 
roses, seeds, planters and pot
ting soil. 

At home my garage be
comes a nursery as the wind 
stirs the loose potting soil 
deep into the hard to clean 
storage areas. It is a mess, but 
I work with expectation of 
flowers and vegetables a few 
months ahead. 

The roses are next. I put on 

my garden shoes, load the 
wheelbarrow, slip on one 
more layer of clothes to keep 
the chill out and head into the 
yard. 

Every step is carefully 
taken. The water is so bad I 
don't hear a "slosh, slosh". I 
hear a "sluck, sluck" as my 
shoes first slide - then get 
stuck with each step. Cold, 
wet feet. Gray skies. Geese 
flying south by the thousands. 
What am I doing!? 

The first day was depress
ing and hard. Seeing the win
ter mess. Remembering how 
pretty the flowers were last 
summer that now are dead. 

The second day was hard
est to step out the door and 
especially hard to put on the 
cold wet shoes. (My mother 
would insist on rubber boots, 
but I assure you that unless 
they were designed for 
swamp-walking they would 
not stay on.) Once in the yard 
I was a little encouraged by 
seeing my progress of the day 
before, but not enough en
couraged to stay out the full 
day. It was still depressing. 

The third day I felt more 
conditioned and ready to 
work. The cold, wet shoes 
only bothered me for a minute 
and then felt normal. Were 
my feet actually warm or had 
my body accepted this condi
tion? I didn't know. All I 
knew was that somehow the 
Lord had designed me to be 
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able to feel comfortable in a 
normally uncomfortable con
dition. 

The fourth day was a de
light. It started with digging 
ditches to try to drain water 
out of the grass. That was 
NOT the delightful part. My 
ditch digging was interrupted, 
thankfullly, with the need to 
take my husband to a car rent
al location. I showered, put 
on real clothes, had a warm 
lunch and chauffeured my 
husband. After dropping him 
off I had an errand to take care 
of which took me into a de
partment store. And, there 
they were -- just inside the 
door. Bright pinks, pure yel
low, fluffy white, touches of 
blue, green and purple -
Easter bonnets! Of course, I 
stopped and tried several on. 
No human but me witnessed 
the transformation from ditch 
digging in the foggy, gray 
morning to trying on those 
beautiful Easter bonnets. But 
the Lord witnessed it. 

Back home I began to re
flect on a different garden -
the garden of Gethsemane. 
Matthew 26:36-56 There Je
sus toiled in prayer. Then his 
" ... soul (was) exceeding sor
rowful .... " The Bible states 
that he felt "very heavy". Per
haps that is what we call "de
pressed". Why did he go there 
when he knew it would be so 
hard? Although it was some
thing he knew would not be 

easy or pleasant he, also, knew 
it was necessary. 

We know what happened. 
We know that an eerie dark
ness came over the land when 
Jesus was on the cross and 
even the earth quaked when 
he "yielded up the ghost". 
But, it quaked again a few 
days later as an angel rolled 
away the stone to reveal an 
empty tomb. Gone was the 
heaviness and darkness. So 
bright was the angel that "his 
countenance was like lighten
ing, and his raiment white as 
snow .... " Matthew 28:3 

Why did I go out into the 
cold, wet, gray winter mess to 
garden? Because I had hope 
and expectation of something 
better to come. Isn't this true 
of every hardship we go 
through? Our choice is to do 
nothing and despair or to do 
what we can .do and hope. 
God sees us and brings the 
Easter bonnets before our 
eyes. They are but a hint of 
what is coming. 

Jesus is alive. He will be 
with us as we celebrate his 
victory over the cross, the 
beauty and fragrance of a 
fresh rose, the healing of a 
loved one, the saving of a soul 
and every other victory we ex
perience. 

Thank you, Lord, for the 
pretty Easter bonnets to re
mind me of what is coming 
and to answer my question. 
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