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Ye can discern the face of the sky; but can
ye not discern the signs of the times?
Matthew 16:3
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ROEV. WADE
M
"Did the U.S.
Supreme Court
Legalize Abortion in Roe v.
Wade?"

onday, January
22, 1996, marked
the 23rd anniversary of Roe v. Wade. The annual March for Life took place
in Washington. Other prolife demonstrations occurred
throughout the country.
My wife, Marilyn, and I
were in Baton Rouge, Louisiana, the state capital and home
of Louisiana State University.
On Monday morning a prolife student group set up a
mock "cemetery... on the LSU
Parade Ground ... featur[ing]
4,400 crosses ... and a tiny
white casket draped by an
American flag with a single
red rose on top." The Advocate B1-B2 (Jan. 23, 1996).
At noon a number of prochoice demonstrators invaded
the parade ground and placed
coat hangers on the crosses.
The hangers, the protesters
claimed, symbolized the
"crude tools women formerly
used to obtain unsafe, illegal
abortions." The crosses, the
pro-lifers maintained, "were
memorials to unborn children
whose mothers legally
aborted their preganancies."
Id. at Bl.

Buried in the local newspaper coverage of this event was
a brief account of another
event, held later on Monday
evening and on the same campus. It was a debate on the
question: "Did the U.S. Supreme Court Legalize Abortion in Roe v. Wade?"
The reporter informed his
reader that there were two
sides to this issue. But that
did not deter him from stating
.a.s.....fa.la that "the Supreme
Court decision .. .legalized
most abortions." Id. at B2.
Nor did the debate topic stop
local television news reports
from making similar "factual"
statements that the Court
made abortion "legal" when it
decided Roe v. Wade.
The Baton Rouge media
treatment of the Court's opinion was no different from that
of other media throughout the
country. In The New York
Times, for example, the reporter covering the March in
Washington opened his story
with reference to Roe v. Wade
as "the landmark Suprme
Court ruling that legalized
abortion .... " The New York
Times A12 (Jan. 23, 1996).

This opening statement
also captioned the picture
placed above the story headline. And the reporter found
opportunity to repeat it twice
in the body of the article, making it unmistakable that the
Court's ruling in Roe v. Wade
had made abortion legal.
By repeating again and
again that abortion is legal,
the national media has placed
itself squarely on the side of
the pro-abortionists. After
all, if abortion is now "legal,"
then the only question is
whether it is immoral.

InsiOe
Roe v. Wade

1

MichaelNew

6

Right to Assemble:
An Introduction

10

More Taxes

13

Nixon Stoned

14

Christian Life

16

The Forecast - February 1996
Most pro-life activists
and politicians have accepted these terms as the
premise of the ongoing debate. While they are quick to
assert that the Court was
wrong and should be overruled, they accept that Roe v.
Wade is, at least for the time
being, the "law of the land."
Nothing could be further
from the truth. Roe v. Wade
is not the law of the land because, in the nature of things,
a court opinion cannot be
law. Second, it is not law
because, by definition, a
court order cannot be law.
Fmally, Roe v. Wade is not
the law of the land because it
is not the law of the Constitution. For these three reasons, the United States
Supreme Court did not- indeed could not - legalize
abortion in Roe v. Wade.

JUDICIAL AUTHORITY
Article VI, Section 2 of
the United States Constitution lists three things as "the
supreme law of the land": (1)
This constitution; (2) The
laws of the United States
which shall be made in pursuance of it; and (3) All treaties made, or which shall be
made, under the authority of
the United States. Conspicuously absent from this roll is
a court decision.
This omission was not an
oversight. The Constitution's framers left court
opinions off the list because
no one believed that they
were law. Instead, they believed, as did their contemporaries, that a court opinion,
even if rendered pursuant to
the Constitution or to a stat-
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ute or to a treaty, is only "evidence of law." See I Blackstone, Commentaries on the
Laws of England 69, 71
(1765).
This is true because of the
limited nature of judicial
authority. Judges, Blackstone wrote in 1765, have no
authority to make law. They
may only discover it, state it,

law, where law is determined
by the authority of some
body other than the courts.
A written constitution is
law, Chief Justice John Marshall claimed in the famous
case of Marbury v. Madison,
5 U.S. (1 Cranch) 137
(1803), not because the
judges say so, but because
the people have made it so:.

Judges, Blackstone wrote in
1765, have no authority to make
law.
[T]he people have an
and apply it. Even the common law, although unwrit- original right to establish,
ten, preexisted and stood for their future government,
independent of a court opin- such principles as, in their
ion expounding upon it. Id. opinion, shall most conduce
to their own happiness. Id. at
at 67-69.
Thus, while a court opin- 176.
By definition, judges
ion, having been written by
experts in the common law, have absolutely no authority
is "most authoritative evi- to substitute their principles
dence... of the existence of' for those adopted by the peosuch law (Id. at 69), Black- ple. To ensure that the
judges, and other governstone asserted:
/T]he law, and the opin- ment officials do not overion of the judge, are not al- step their authority, the
ways convertible terms, or American people put their
one and the same thing; principles in writing lest they
since it sometimes may hap- "be mistaken, or forgotten."
pen that the judge may mis- Once put in writing, according to Marshall, that writing
take the law. Id. at 71.
If a judge was mistaken "form[s] the fundamental
about that law, then, accord- and paramount law of the naing to Blackstone, his opin- tion" and any act "repugnant
ion was not "bad law, but that to the constitution, is void."
it was not law" at all. Id. at Id. at 176-77.
After determining that the
70.
If this is true about judi- Constitution was law becial authority at common cause the people made it so
law, where law is determined and because it was written,
by unwritten custom, it must Chief Justice Marshall
be true of judicial authority turned his attention to the
under a system of positive authority of the Supreme

Court to decide constitutional questions. To answer
this question, he stated the
common law premise upon
which all judicial authority
rests:
It is emphatically the
province and duty of the judicial department to say
what the law is. Id. at 177.
By this statement he did
not mean that the courts have
the authority to make constitutionallaw. He had already
affrrmed that only the people
had that authority. What he
meant is what Blackstone
had written just a generation
earlier, namely, that the
judge was to discover the law
and to state it.
Marshall had already
done that. He had read a statute enacted by Congress and
discovered that it commanded the Court to take jurisdiction of the case before
it. He had also read the Constitution and had discovered
that it prohibited Congress
from conferring such jurisdiction. The "very essence
of judicial duty," Marshall
wrote, was to "determine
which of these conflicting
rules governs the case." Id.
at 178.
In deciding that the constitutional prohibition governed, rather than the statute,
Marshall did not claim that
the Court was making law;
rather, he wrote that the
Court was merely deciding
that the law of the constitution was "superior to any ordinary act of the legislature."

Id.
In making his decision,
Marshall did not pretend that
the Court's ruling was
equivalent to the law of the
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Constitution. To the contrary,
Marshall concluded that the
Constitution governed the
Court, just as it governed
Congress. He supported this
conclusion with particular reference to language in the Constitution.
First, he noted that a
number of provisions in the
Constitution directly limited
the power of the courts:

Fmm these, und other selections which might be made,
it is apparent, that the framers
of the constitution contemplated that instrument as a
rule for the government of
courts, as well as of the legislature. Id. at 179-80.
Second, he observed that
judges, like members of Congress, were bound "by oath or
affirmation to support this
Constitution:"

How immoral to impose it
on them, if they were to be
used as the instruments, and
knowing instruments, for violating what they swear to support... Why does a judge swear
to discharge his duties agreeably to the constitution of the
United States, if that constitution forms no rule for his government'! Id. at 180.
Finally, he turned to Article VI, Section 2 with the
comment "that in declaring
what shall be the supreme law
of the land, the constitution
itself is first mentioned; and
not the laws of the United
States, but those only which
shall be made in pursuance of
the constitution, have that
rank." Id. at 180.
From this clause, and the
previous ones mentioned,
Marshall concluded that the
Constitution as it is written is
superior to the courts, as well

as to Congress and the President:

... /T}he particular phraseology of the constitution of the
United States confirms and
stengthens the principle supposed to be essential to all
written constitutions, that a
law repugnant to the constitution is void; and that courts,
as well as other departments,

rejecting the contention "that
the judicial authority is to be
regarded as the sole expositor
of the Constitution, in the last
resort":

... [D]angerous powers,
not delegated, may not only be
usurped and e.xecuted by
other departments, but...the
judicial department also may
exercise or sanction danger-

Marshall concluded that the
Constitution governed the
Court, just as it governed Congress.
are bound by that instrument.
!d.
For Marshall to have
claimed otherwise would
have been to elevate the Court
above the people, and a court
opinion above the written
constitution. That would
have contradicted the very
foundation upon which Marshall had concluded that the
constitution was law.
JUDICIAL POWER

Presidents from Thomas
Jefferson to Abraham Lincoln
understood this point quite
well and acted accordingly.
For example, Congress enacted the Sedition Act of
1798, making seditious libel a
federal crime. Led by Jefferson and James Madison, the
Kentucky and Virginia legislatures passed Resolutions
charging that the Sedition Act
was unconstitutional.
In the Virginia Resolution,
Madison included a provision

which all were instituted to
preserve. Id.
Jefferson, Madison, and
their fellow Republicans,
therefore, rejected any notion
that the courts, by upholding
the constitutionality of theSedition Act, had thereby "legalized" federal prosecutions for
seditious libel. See Levy,

Freedom of the Press from
Zenger to Jefferson (1966).
After he became President,
Jefferson pardoned everyone
convicted under that Act because, in his opinion, the law
was unconstitutional. In a letter written to Abigail Adams
in 1804, Jefferson explained
his action:

You seem to think that it
devolved on the judges to deous powers beyond the grant cide on the validity of the seof the Constitution; ... conse- dition law. But nothing in the
quently, ... the ultimate right of Constitution has given them a
the parties to the Constitution, right to decide for the Executo judge whether the compact tive, any more than for the
has been dangerously vio- Executive to decide for them.
lated, must extend to viola- The judges, believing the law
tions ... by the judiciary, as constitutional, had a right to
well as by the executive, or the pass a sentence of fine and
legislative. The Virginia Re- imprisonment, because that
port 196 (J. Randolph, ed. power was placed in their
1850).
hands by the Constitution.
According to this view, But the Executive, believing
then, the "parties to the consti- the law to be unconstitutional,
tutional compact, from which was bound to remit the executhe judicial, as well as the tion of it; because that power
other departments hold their has been confided to him by
delegated trusts" must be the the Constitution. R The Writfinal expositor of the constitu- ings of Thomas Jefferson 310
tion:

On any other hypothesis,
the delegation of judicial
power would annul the
authority delegating it; and
the concurrence of this de partment with others in
usurped powers, might subvert for ever, and beyond the
possible reach of any rightful
remedy, the Constitution

(Ford ed. 1897).
Jefferson was right. Article II, Section 3 states that the
President "shall take care that
the l.aYi.s. be faithfully executed." It does not say that he
take care that "court orders"
be faithfully executed. A
court order is not the law of
the land; only the Constitution
and laws conforming to it are.
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Nothing that Chief Justice John Marshall wrote in
Marbury v. Madi:mn undermines Jefferson's claim. If a
legislative act "repugnant to
the constitution, is void," as
Marshall penned in Marbury,
then a court order repugnant
to that constitution is void.
For, as Marshall stated, "the
framers of the constitution
contemplated that instrument
as a rule for the government of
courts, as well as of the legislature. Marbury v. Madison,
supra, 5 U.S. at 179-80.
In 1832, President Andrew
Jackson followed in Jefferson's footsteps. He vetoed on
constitutional grounds an act
to recharter the bank of the
United States, even though
the Court had upheld a previous measure as constitutional. In his veto message,
Jackson wrote:

It is maintained by the advocates of the bank that its
constitutionality in all its features ought to be settled by
precedent and by the decision
of the Supreme Court. To this
conclusion I can not assent.
Mere precedent is a dangerous source of authority, and
should not be regarded as deciding questions of constitutional power e.x.cept where the
acquiescence of the people
and the States can be considered well settled. 2 Messages
and Papers of the Presidents
576-589 (Richardson ed.
1897).
Later in his message, Jackson put the Court into its
proper place in relation to
Congress and the President:
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tutionality of any bill or resolution which may be presented
to them for passage or approval as it is of the supreme
judges when it may be brought
before them for judicial decision. The opinion of the
judges has no more authority
over Congress than the opinion of Congress has over the

appear before the Court and
controvert any principle of
law while the question is
pending before the tribunal;
but when the decision is made,
my private opinion, your
opinion, all other opinions
must yield to the majesty of
that authoritative adjudication. Quoted in Brest and

Judges, by the nature of the office,
have no right to issue rules of general applicability, but only to apply
preexisting rules to the facts and
parties to the case.
judges, and on that point the
President is independent of
both. The authority of the Supreme Court must not, therefore, be permitted to control
the Congress or the Executive
when acting in their Legislative capacities, but to have
only such influence as the
force of their reasoning may
deserve. Id.
Finally, Abraham Lincoln
refused to accept the Supreme
Court's decision in Dred Scott
v. Sandford, 60 U.S. ( 19
How.) 393 (1857) as the law
of the land. In the campaign
for United States Senate in
1858, Lincoln denounced
Dred Scott, suggesting that it
was part of a conspiracy to
nationalize slavery.
Lincoln's opponent,
Stephen Douglas, responded:

The right and province of
expounding the Constitution,
It is as much the duty of the and construing the law, is
House of Representatives, of vested in the judiciary estabthe Senate, and of the Presi- lished by the Constitution. dent to decide upon the consti- As a lawyer, I feel at liberty to

Levinson, Processes of Con-

stitutional Decision Making
211 (3d Ed. 1992).
A week later, Lincoln refuted Douglas:

... /lin respect for judicial
authority ... Judge
Douglas... would have the citizen conform his vote to that
decision; the member of Congress, his; the President, his
use of the veto power. He
would make it a rule ofpolitical action for the people and
all the departments of government. Iwouldnot. Id. at212.
All that Lincoln would
concede to Douglas was that
Dred Scott was binding on the
parties to the case. By limiting the scope of the court's
order to the parties, Lincoln
correctly confined the reach
of judicial power. Judges, by
the nature of the office, have
no right to issue rules of general applicability, but only to
apply preexisting rules to the
facts and parties to the case.
Marbury v. Madison, supra, 5

U.S. at 178.
Having no authority to
promulgate rules, no court
opinion or order can possibly
belaw, becauselawbydefinition is a rule binding on people generally, not just upon
individuals who happen to be
parties to a case. I Blackstone, Commentaries at 3839,44.
To conclude otherwise
would, as Jefferson argued,
install unelected federal
judges as "despots:"

Our judges see as honest
as other men, and not more so.
They have, with others, the
same passions for party, for
power, and the privilege of
their corps... {T]heir power is
the more dangerous as they
are in office for life, and not
responsible ... to elective control. The constitution has
erected no such single tribunal, knowing that to whatever
hands confided, with the corruptions of time and party, its
members would become despots. It has more wisely made
all departments co-equal and
co-sovereign within themselves.
CONSTITUTIONAL
LAW

To guard against judicial
despotism, the people chose a
written Constitution, the text
of which is binding on courts
as well as on the legislature
and the executive. What is
striking about the Supreme
Court's opinion in Roe v.
Wade is that the Court made
no attempt whatsoever to
ground its opinion in the constitutional text.
Justice Blackmun candidly
admitted that the "Constitu-
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tion does not explicitly mention a right of privacy." Roe
v. Wade, 410 U.S. 113, 152
(1973). Notwithstanding the
absence of a specific text, he
approvingly observed, "the
Court has recognized that a
right of personal privacy ... does exist l.IJl.dei the
Constitution." Id. (Emphasis
added.)
By choosing the word,
"under," instead of the word,
"in," to describe the source of
the right of privacy, Justice
Blackmun justified the
Court's decision to ignore the
specific texts of a number of
constitutional provisions, and
to probe below the surface to
the "roots" of the First
Amendment, to the "punumbras of the Bill ofRights," and
to "the concept of liberty ... of
the Fourteenth Amendment."
Id., 410 U.S. at 152-53.
By digging beyond the
constitutional text, the Court
declared its independence
from it, substituting words
and phrases in court precedents for the language of the
Constitution. The Constitution simply served as the
Court's springboard to leap
from the "privacy rights" of
marriage, procreation, contraception, child rearing and
education to a right to terminate a pregnancy, none of
which are found in the constitutional text. Thus, it really
did not matter to the Court
whether it anchored its decision "in the Fourteenth
Amendment's concept ofpersonalliberty ... or in the Ninth
Amendment." !d., 410 U.S.
at 153.
The Court's cavalier treatment of this issue was deliberate. It was designed to hide the

fact that neither the text of the
Fourteenth Amendment nor
the text of the Ninth Amendment lends an iota of support
to the Court's opinion.
As for "liberty" in the
Fourteenth Amendment, prior
to Roe v. Wade the Court had
consistently defined liberty as
a legal term. In Roe, the Court

camoflauged that ruling with
repeated assertions that the
Constitution only protects
"post-natal" life. !d., 40 3
U.S. at 158-62
That is not true. The Ninth
Amendment, cited by the
Court in favor of its decision,
in reality directly contradicts
it. That provision states that

A document designed to secure the blessings of liberty to posterity - the yet to be
born -cannot be construed to deny to that
posterity the right to life.
for the first time considered
liberty to be a psychological,
sociological, and economic
expression. "The unwanted
child," Justice Blackmun contended, would cause a woman
psychological stress, would
impose family responsibilities, and occasion economic
hardships. Therefore, he concluded, the woman had a liberty interest protected by the
Fourteenth Amendment. ld.,
403 U.S. at 153.
What an astounding claim!
If taken seriously, it could be
extended to any situation that
interferes with a person's desire to be free from responsibility for another, including a
handicapped infant, a dying
parent, or even a cantankerous
spouse.
What is even more astounding is that the Court elevated the woman's desire to
be free from her parental responsibilities above the interest of innocent human life in
the womb. The Court did so
by labeling that life less than
fully human.
And it

the "enumeration in the Constitution of certain rights,
shall not be construed to deny
or disparage others retained
by the people." (Emphasis
added.)
The word, retain, denotes
that the rights expressly guaranteed by the constitutional
text should not be construed in
such a way as to deny rights
not specified, but that pre-existed the Constitution. This
rule of construction should
have led the Court to ask the
question whether its reading
of the liberty provision of the
due process clause -granting a
right to terminate a pregnancy
- would "deny or disparage" a
right "retained" by the people.
Had the Court asked this
question - which it did not -it
would have found that its distinction between "potential"
and "full" human life violated
the unalienable right to life as
stated in the nation's charter,
the Declaration of Independence.
That document, in pertinent part, states that "all men

are created equal" and endowed by their Creator with
the unalienable right to life
and, further, that to secure
these rights governments are
instituted among men. As for
the right to life, the Declaration is clear, that right belongs
equally to all human beings without regard to race, sex, or
birth. According to the law of
the Creator, as confirmed by
the science of biology and genetics, human life begins at
the very moment of conception. Senate Report on The
Human Life Bill-S. 158 pp.
10-16 (97th Cong., 1st Sess.
1981).
Under this definition of the
right to life, there can be no
distinction based upon
whether the life is in the
womb or out of it, whether the
life is "potential" or full. Yet,
that distinction lies at the very
heart of Roe v. Wade in direct
contradiction of the right to
life retained by the people in
the Ninth Amendment.

CONCLUSION
In its Preamble, the Constitution states, as one of its purposes, "to secure the blessings
of liberty to ourselves and our
posterity." A document designed to secure the blessings
of liberty to posterity - the yet
to be born -cannot be construed to deny to that posterity
the right to life.
Roe v. Wade has done just
that. It is, therefore, not law,
but an unconstitutional and illegal act usurping the people's
right to laws that secure the
unalienable right to life. It is
time to denounce Rae v. Wade
as completely void and of no
legal effect whatsoever. ~
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MICHAEL NEW

O

What is a soldier to do?
Obey orders,
whether they
are lawful or
not, and hope
that he will not
be held accountable later for
the mistakes of
his superiors?

n January 24, 1996,
U.S. Army Specialist Michael New
stood before a military court
in Germany convicted of failure to obey a lawful order "to
wear the prescribed uniform
for deployment to Macedonia,
i.e., U.N. patches and cap" in
violation of Article 92 of the
Uniform Code of Military
Justice (UCMJ). The special
court-martial sentenced New
to be discharged from the U.S.
Army with a bad-conduct discharge.
The facts of the case were
simple. In October 1995,
members of New's unit, stationed in Germany, were ordered to wear the United
Nations patch and cap in
preparation for deployment to
Macedonia as part of an ongoing United Nations peace operation. New, an Army
medical specialist with an outstanding record of service, refused to obey the order.
From the beginning, and
throughout his ordeal, New
explained his refusal on the
ground that he had enlisted in
the Armed Services of the
United States, not in the
peacekeeping service of the
United Nations; and that he
had sworn an oath to serve as
an American soldier in defense of the United States
Constitution, not as a United
Nations soldier in defense of
the United Nations Charter.
During the several months

period prior to his conviction,
and except for the Washington
Times, only small town newspapers, computer bulletin
boards, patriot newsletters,
and limited circulation magazines, like The New American,
covered the case. On January
24, 1996, however, it hit the
front page of the Wall Street
Journal.

The Journal article was
sympathetic to New's position, but not very informative
about the significant legal issues raised by New's refusal.
Subsequent newspaper articles, based upon the Associated Press wire account of the
military trial and conviction,
have likewise failed to capture
the gravity of the legal and
constitutional claims that
have been raised on New' s behalf.
The McLaughlin Report
on Public Television was typical. Twice, in the last several
months, host McLaughlin has
put New's case before his
panel of commentators. Both
times the case was cavalierly
dismissed by each panelist,
conservative and liberal alike:
Soldiers, the audience was
told, are supposed to obey orders, not second guess their
Commander-in-Chief.
This appears to be the position taken by a great number
of people, even by those who
express opposition to the deployment of American troops
under United Nations com-

mand. They "agree" with
New that American soldiers
ought not be required to serve
under foreign command, but
they deny that any individual
soldier has the right to say no.
This is most remarkable!
From the Nuremburg trials to
the Watergate break-in, persons charged with crimes have
interposed the defense that
they were just following the
orders of their superiors. In
every instance the defense has
been rejected.
This is true even for a soldier who obeys orders on the
front line in battle. In their
court martial trial for crimes
charged to have been committed at My Lai during in the
Vietnam War, Captain Medina and Sergeant Calley were
not allowed to excuse their behavior because it was in compliance with the policies and
orders of men above them in
the chain of command.
What is a soldier to do?
Obey orders, whether they are
lawful or not, and hope that he
will not be held accountable
later for the mistakes of his
superiors? That was essentially the message of the judge
advocate who presided over
the New court-martial.
But, according to the soldier's oath, he has sworn to
follow orders which are lawful, not ones that are not.
Must he ignore that oath because the Army has promised
that unless there is evidence
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that a soldier knew the order
was unlawful or "would have
known" that it was would
grant him a "form of immunity" from prosecution?
Even if such a promise would
be binding on the Army in
some future prosecution, such
a policy of non-enforcement
does not protect a soldier who
takes his oath of office seriously.
Such was the case of Michael New.From the moment
that New frrst learned that his
unit was to be deployed to
Macedonia as part of a United
Nations peacekeeping force,
he gave notice to his superiors
that he believed that the order
placing him under U.N. command was unlawful and that it
violated his oath of enlistment.
New's military superiors
did not respond to his objection with instructions that
New had to obey the order,
lawful or not. Rather, they
tried their best to convince
New that the order was a lawful one, based upon the
authority of the President as
Commander-in-Chief, and
authorized by federal law and
the United Nations Charter.
New remained unconvinced. His superiors refused
to budge and issued the order
to wear the U.N. insignia.
New reported for duty in
Army green, not U.N. baby
blue. So, his superiors
charged him with disobeying
a lawful order. And the case
of United States v. Michael
New was born.

HISTORICAL
PERSPECTIVE
Ordinarily, whether a mili-

tary order is lawful or not is
determined by the specific
facts and circumstances of the
individual case. Thus, a military judge normally submits
the question of lawfulness to
the triers of fact, using a
standard instruction focused
upon pragmatic concerns:

An order, to be lawful,
must relate to specific mili-

tary duty and be one which the
member of the Armed Forces
is authorized to give. An order is lawful if it is reasonably
necessary to safeguard and
protect the morale, discipline,
and usefulness of the members of a command and directly connected with the
maintenance of good order in
the services.
From the beginning, however, Michael New made it
clear that he was opposed to
the wearing of the U.N. uniform not for pragmatic reasons. Rather, New opposed
serving as a United Nations
soldier as a matter of principle.
New's military lawyers
summarized their client's
principled position in four
motions to dismiss the charge
filed in the court martial pro-

ceeding:
(1) Federal law, regulations and the Constitution forbade the wearing of any
insignia from any foreign
government, including the
United Nations without the
specific authorization of Congress;
(2) Federal law and the
Constitution forbade the de-

ployment of United States
Armed Forces under United
Nations command, not only in
the specific case of Michael
New, but generally;
(3) Deployment of Michael New as a United Nations soldier under foreign
command breached New's
enlistment contract by which
he agreed to serve his country
only as an American soldier;
and
(4) The Constitution forbade as, involuntary servitude, requiring an American
soldier to serve as a United
Nations "peacekeeper,"
thereby denying him legal
protection as a soldier under
international law.
Not since the Vietnam War
has a case arisen challenging
the legality of a president's
use of armed force in the exe-

cution of foreign policy objectives. In the 1960's numerous soldiers and draftees
attempted a number of challenges contending that the
war was unconstitutional because Congress had not declared war as required by
Article I, Section 8 of the
Constitution. See, e.g., Mora
v. McNamara, 389 U.S. 934
(1967).
In the 1960's most of the
lower courts dismissed these
challenges, not on the merits,
but on the ground that the
questions raised were political in nature, not suitable for
resolution by the courts. See
Gunther, Constitutional Law
363, n. 2 (12th Ed. 1991) and
Orlando v. Laird, 443 F. 2d
1039 (2d Cir. 1971).
Supreme Court Justices
Potter Stewart and William 0.
Douglas urged their fellow
colleagues to address this
question, and the merits if
necessary, but to no avail.
See, e.g., Mora v. McNamara,

supra, McArthur v. Clifford,
393 U.S.1002 (1968) and DaCosta v. Laird, 405 U.S. 979
(1972).
In the Mora case, Justice
Douglas was especially adamant, reminding the Court
that it had ruled on the constitutionality of Abraham Lincoln's initial actions in the
Civil War and by a close vote
of 5 to 4 approved them.
Prize Cases, 67 U.S. (2
Black) 635 (1863).
In addition, Justice
Douglas recalled the statements of two of America's
founders, Thomas Jefferson
and Alexander Hamilton.
Both were quoted as holding
the opinion that Congress
should play a far "more active
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role in the initiation and conduct of war" than did those
representing the President in
the 1960's.
Jefferson, referring to the
Congressional power to declare war, said:

We have already given in
example one effectual check
to the Dog of war by transferring the power of letting
him loose from the Executive
to the Legislative body, from
those who are to spend to
those who are to pay. 15 Papers of Jefferson 397 (Boyd
ed. 1955).
Hamilton wrote in Federalist No. 69:

The President is to be
Commander in Chief of the
army and navy of the United
States. In this respect his
authority would be nominally the same as that of the
King of Great Britain, but in
substance much inferior to it.
It would amount to nothing
more than the supreme command and direction of the
military and naval forces, as
first General and Admiral of
the Confederacy,· while that
of the British King extends to
the declaring of war and to
the raising and regulating of
fleets and armies; all which
by the Constitution under
consideration would appertain to the Legislature.
While the questions of
law governing the meaning
of"war" and "declaring war"
proved intractable to the
courts in the 1960's and
1970's, thereby dissuading
most of them from taking jurisdiction to resolve the issues raised on the merits, the
questions raised in the New
case have been more narrowly drawn.
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Can the Army require a
soldier to wear a U.N. insignia without the express consent of Congress? Is the
deployment of American
troops under United Nations
command consistent with
federal law implementing
the United Nations Charter?
Is that deployment, made
without the consent of Con-

tial proceeding. While it resembles a court of law, it is
not a court exercising judicial power under the Constitution. Rather, it is a court
system designed to administer the rules of discipline
governing the armed forces
of the United States. As
such, it is a court exercising
executive power under Arti-

United States v. Michael New is a
special courts martial proceeding.
While it resembles a court of law, it
is not a court exercising judicial
power under the Constitution.
gress, inconsistent with Congressional authority to raise
and support an army? Is
such a deployment consistent with the authority of the
President as Commander in
Chief when it places American soldiers under the temporary control of a foreign
officer? May a foreign officer not appointed under Article II of the Constitution
exercise any authority over
an American soldier?
All of these are momentous questions. The answers
to them could determine the
future of the United States as
an independent sovereign
nation in an increasingly interdependent international
world order. The threshold
issue is whether the courts
will play any role in that determination.
COURT PERSPECTIVE

United States v. Michael
New is a special courts mar-

cle I, not judicial power under Article III.
Weiss v.
United States, 510 U.S.--,
127 L Ed 2d 1, 14-15
(1994).
Traditionally, federal civilian courts established under Article III of the
Constitution have deferred to
the military courts in the administration of the Uniform
Code of Military Justice.
This deference has been
premised upon the plenary
and primary authority of
Congress to balance the
rights of servicemen against
the needs of the military. Id.,
127 LEd 2d at 15.
At the same time the federal courts have exercised jurisdiction in those cases
where a serviceman's claim
rests upon proof that the
military courts have no jurisdiction over his person.
Parisi v. Davidson, 405 U.S.
34, 31 LEd 2d 17 (1972).
In addition, the courts
have applied the require-

ments of the Due Process
Clause of the Fifth Amendment in assessing the constitutionality of legislation
governing military affairs.
Rostker v. Goldberg, 453
U.S. 57, 67, 69 LEd 2d 478
(1981). They have also applied the Due Process Clause
to provide some measure of
protection to defendants in
military proceedings. Middendorf v. Henry, 425 U.S.
25, 43, 47 L Ed 2d 556
(1976).
In the New case, there is a
strong argument that the
military court system cannot,
by its very nature, provide a
ruling on the merits of his
claim with the "independence necessary to ensure impartiality." Weiss v.
United States, supra, 127 L
Ed 2d at 16.
Is a military judge, who is
a judge only by assignment,
not by office, sufficiently independent that he could rule
that the President of the
United States - his Commander-in-Chief - violated
federal law or the Constitution?
Could even a civilian
judge, holding office for a
term of years on the Court of
Appeals for the Armed
Forces, render an independent and impartial decision on such an issue?
According to the Constitutional framework of separation of powers, only judges
with lifetime appointments,
subject only to standard of
good behavior, have the necessary independence to insure impartial judgments on
matters of such constitutional and legal significance.
Alexander Hamilton ad-
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dressed this issue with great
care in Federalist No. 78
where he concluded:

... [T]here is no liberty, if
the power of judging be not
separated from the legislative
and executive powers... and
nothing can contribute so
much to its firmness and independence as permanency in
office, this quality may therefore be justly regarded as an
indispensable ingredient in
its constitution and, in a great
measure, as the citadel of the
public justice and the public
security.
This principle of independence and permanence
was of special importance, in
Hamilton's eyes, in the resolution of constitutional questions wherein "the courts
were designed to be an intermediate body between the
people and the legislature, in
order, among other things, to
keep the latter within the limits of their authority."
This point applies equally
to the acts of the executive
branch for it too has only that
power delegated to it by the
people and the Constitution
was designed to keep it within
those limits. And, as Hamilton wrote, "(t)he complete independence of the courts of
justice is peculiarly essential
in a limited Constitution."
Prior to the court-martial
trial, New's attorneys attempted to obtain a temporary
stay of that proceeding by filing a habeas corpus petition in
the United States District
Court for the District of Columbia. The judge denied the
stay, but has retained jurisdiction of the petition.
One of the issues before
the court is whether the court
has jurisdiction and, if so,
whether it will exercise that
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jurisdiction and resolve the
merits of New's claims. If it
does not take the case, then
Michael New will have access
to an Article III court, at the
earliest after a lengthy administrative and court review
within the military justice system.
POLITICAL
PERSPECTIVE

In the meantime, the case

to override the conviction of
Specialist New and restore his
status with a place of honor in
the Army."
Prior to the introduction of
the Resolution, Congressional inquiries directed to the
Department of Army triggered a flurry of Information
Papers designed to justify the
deployment of American
troops under United Nations
command. These papers did
not allay Congressional oppo-

... [T]here is no liberty, if the
power ofjudging be not separated from the legislative and executive powers...
of Michael New is very much
alive on Capitol Hill. On the
very day following New's
conviction, a number of Congressmen, including Bartlett
of Maryland and Hostettler of
Indiana, introduced a Concurrent Resolution "condemning
the court-martial of Specialist
Michael New."
The Resolution specifically rests upon two grounds:
(1) That Congress has never
approved a United Nations
deployment under the United
Nations Participation Act;
and (2) That Congress has
never approved the use of any
insignia of the United Nations
on uniforms of members of
the Armed Forces.
While the Resolution, if
enacted, has no binding effect, it calls upon President
Clinton "to vindicate the
principles under which Specialist New made his refusal
and to take such action as may
be available to the President

sition. To the contrary, they
stimulated a number of Senators and House members to
take legislative action.
On October 27, 1995,
House Majority Whip Tom
DeLay introduced legislation
stating that "no member of the
armed forces may be required
to wear as part of the uniform
any badge, symbol, helmet,
headgear, or other visible indicia or insignia which indicates (or tends to indicate) any
allegiance or affiliation to the
United Nations."
Four days later, Senator
Larry Craig introduced a bill
prohibiting the imposition of
any requirement for a member
of the Armed Services of the
United States to wear indicia
or insignia of the United Nations as part of his military
uniform.
In a press release Senator
Craig admitted that he had
been prompted to sponsor the
legislation in response to

strong grass roots support for
Michael New. His proposal
attracted a number of cosponsors including Majority
Leader Robert Dole and Majority Whip Trent Lott in the
Senate.
CONCLUSION

With the battle over the
budget continuing to consume the time and attention of
Congress, any legislative proposal related to the New case
has an uncertain future.
Away from Capitol Hill, however, the case of Michael New
and the issues that it has raised
will not die.
On January 25, 1996, USA
Today editorialized against
New, claiming that the case
had only "tingled the nerve
endings of militia leaders,
U.N.-bashers in Congress,
and
talk-show
hustlers ... They've made New
news, which in a less paranoid
world he would not be." USA
Today lOA (Jan. 25, 1996).
Five days later, in response
to its editorial, USA Today
printed three letters to the editor, all supporting the courtmartialed medic. Each writer
demonstrated a keen understanding of the importance attached to the New case by
ordinary people.
One writer, a Terry D.
Crutchfield, of Knoxville,
Tennessee, cried out to the
media to dig deeper for the
answers and "tell us
if... [New] is really protecting
and defending the Constitution by his actions or is just a
kid out of order. I feel that he
is more serious about his commitment than the president.
You know they did take basically the same oath." USA
Today SA (Jan. 30, 1996)
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Indeed! Wasn't President
Clinton among those who,
back in the 1960's, counted
Senator William Fulbright (DAR) his antiwar hero? And
wasn't Senator Fulbright
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among those few Senators
who objected to the Vietnam
War on the ground that the
President did not, according to
the United States Constitution, have prerogative power

to commit American troops to
Southeast Asia without a declaration of war by Congress?
See Cong. Rec. 14683-14690
(Oct. 1967)
We have become accus-

tomed, however, to expect
such about-faces from this
President.
(i'l<

RIGHT TO ASSEMBLE: AN
INTRODUCTION
(Continued from the January 1996 issue)

T

Neither the
taxation of the
press nor its
subsidization
through tax
revenues was
forbidden by
the freedom of
the press.

he licensing of the
printing press in England ended in 1695.
Hanson, Government and the
Press 1695-1763 7 (1936). 70
years later, Sir William Blackstone wrote with confidence in
his Commentaries on the Laws
of England that the liberty of
the press was firmly established by law. The liberty,
Blackstone asserted, meant
that the government could lay
no "previous restraints" or exercise no editorial control over
the private publication of
ideas. Titus, "The Freedom of
the Press - An Introduction,"
The Forecast 10-13 (Nov.
1995).
The end of the licensing
system did not mean, however,
that the English governing
authorities gave up on their attempt to control the press. To
the contrary, throughout the
18th Century, the English Parliament and crown attempted
to control the press through
taxation and subsidization.
Neither the taxation of the
press nor its subsidization
through tax revenues was for-

bidden by the freedom of the
press. That freedom, as noted
above, was limited to the prohibition of licensing. During
the period when the English
government licensed the private press, it also subsidized
the Oxford Gazette (later the
London Gazette), a newspaper
that served as an "instrument
of government." The subsidized press continued after the
licensing system died and
lasted over half a century.
Hanson, Government and the
Press, supra, at 84-122.
The subsidized press took a
variety of forms, from the
overtly government newspaper to the covertly funded editorial writer. Many of the
famous names of English literature - Daniel Defoe,
Jonathan Swift, Joseph Addison, Richard Steele, Henry
Fielding, Tobias Smollett, and
Samuel Johnson - sought and
received government largesse
in exchange for writings supporting the government. Siebert, Freedom of the Press in
England 1476-1776 323-45
(1952)
The rationale for
government subsidization of
the press paralleled that for licensing. Both were based

upon the theory that the civil
sovereignty of the state resided
in one or another government
official. The licensing system
presupposed that the sovereignty of the state was in the
crown. The subsidization system rested upon parliamentary
sovereignty. See Id. at 6-7.
So did the right to tax the
press. In the early part of the
18th Century, the English Parliament levied a tax upon
newspapers and upon advertisements. The purpose of
such taxes was "to suppress the
publication and criticisms objectionable to the Crown ... "

Grosjean v. American Press
Co., 297 U.S. 233,246 (1936).
More than a century of re..
sistance and evasion followed
in England, but this did not deter Parliament from imposing
on its American colonies a
Stamp Tax on newspapers and
pamphlets. The Stamp Act
was defeated primarily on the
grounds that it had been enacted in violation of the principle of no taxation without
representation. Sources of
Our Liberties 263-67 (1972).
But there was an additional
reason for resistance. When
levied upon newspapers and
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pamphlets, the stamp duties
were "taxes on Knowledge,"
and, as such, "intended to
have... the effect of curtailing
the circulation of newspapers,
and particularly the cheaper
ones whose readers were generally found among the
masses of the people .... "

Grosjean v. American Press
Co., supra, at 246.
This lesson of the Stamp
tax was quickly forgotten by
the Massachusetts legislature
when, in 1785, it "imposed a
stamp tax on newspapers and
magazines," followed in the
next year by a tax on advertising. The opposition to these
two taxes was so vehement
that they were repealed within
three years. Id. at 248.
The reason why such taxes
perished so quickly was because neither executive nor
legislative sovereignty survived the American Revolution. With the Declaration of
Independence, the founders of
the United States declared that
the civil sovereignty of the
new nation was rooted in the
people. Having recognized
the civil sovereignty of the
people, the freedom of speech
- theretofore guaranteed only
to the people's representatives in legislative assembly -was now secured to
the people generally. Titus,
"The Freedom of Speech -An
Introduction," The Forecast
12 (Sept. 1995).
The freedom of speech,
once extended to the people.
meant that the people were secure from civil or criminal liability for seditious libel and
stirring up sedition. As
Frederick Siebert has put it,
the theory of popular civil
sovereignty led "to this posi-

tion, a government could not
restrict the right to speak and
to print, even to save itself
from destruction." Siebert,

Freedom of the Press in England, supra, at 7.
The theory of popular sovereignty, however, did not anticipate that the people would
spend their energies on activities designed to advocate the

assemble, one thinks of a
physical place where a group
of people might get together
for discussion, for hearing a
speaker, or for a debate. But
this way of thinking would
mistake a manifestation of the
right for the basic principle of
the right.
The core principle of the
right to assemble is the right

The core principle of the right
to assemble is the right of the
people to consult one another
for the common good.
overthrow of the government.
Rather, they assumed the people would gather in a variety
of peaceable assemblies for
the purpose of consulting for
the common good. Thus, the
right of the people to peaceably assemble was to be secured against abridgments by
the state. Titus, "Right to Assemble: An Introduction,"
The Forecast 12-15 (Jan.
1996).
Explicitly guaranteed by
the right to assemble, is the
right of the people to assemble. Implicit in the guarantee
is the right of the people, free
from government abridgment, to choose the place to
assemble, the purposes of that
assemblage, and the points of
view to be presented.

of the people to consult one
another for the common good.
Titus, "Right to Assemble: An
Introduction," The Forecast
14-15 (Jan. 1966). This may
be accomplished through a
meeting or through a communication, such as a newspaper,
magazine, pamphlet, radio, or
television.
Indeed, the very purpose of
the communications media is
to initiate an assembly, for
where two or more are gathered together for a common
purpose there is an assemblage of the people. Watching
the evening news on television, reading the morning
newspaper, or receiving a
pamphlet while walking
down the street -all of these
activities are part of the right
of the people to assemble.
Hence, the business of
NO TAXATION
publishing books, periodicals,
Usually when one thinks or other matter designed to
of the right of the people to I communicate ideas to others

belong to the people and the
privilege to engage in such
businesses cannot be taxed.
This principle has been adhered to by the Supreme
Court since 1936. Grosjean v.

American Press Co., supra.
While the Court did not
rest this principle upon the assembly clause, it conceded
that the principle was not protected by the traditional understanding of the liberty of
the press.
The Court
stretched the press clause beyond its historic meaning, but
did so on the basis of a rationale more suited to the right of
the people to assemble.
Justice George Sutherland,
for a unanimous court, observed that the struggle
against such taxes in England
was waged "to establish and
preserve the right of the English people to full information
in respect of the doings and
misdoings of their government." Id., 297 U.S. at 247.
This right, unlike the freedom from the prior restraint
imposed by licensing statutes,
was stated not in negative
terms, but in positive ones:

[A]n informed and enlightened public opinion was at
stake; for as Erskine, in his
great speech in defense of
Paine, has said: "The liberty
of opinion keeps governments
themselves in due subjection
to their duties. " /d., 297 U.S.
at 247-48.
If this is true of England, it
is truer still for America
where the people are the ultimate civil sovereign. Thus,
Justice Sutherland introduced
his opinion in Grosjean with
language commensurate in
importance with the right of
assembly:
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[The question presented
is] of the utmost gravity and
importance; for .. .it goes to
the heart of the natural right
of the members of an organized society, united for their
common good, to impart and
acquire information about
their common interests. ld.,
297 U.S. at 243.
Later in this same opinion
Justice Sutherland cited the
great 19th Century constitutionalist, Thomas Cooley for
the proposition that the First
Amendment was designed to
prohibit "any action of the
government by means of
which it might prevent such
free and general discussion of
public matters as seems absolutely essential to prepare the
people for an intelligent exercise of their rights as citizens." !d., 297 U.S. at
249-50.
NO SUBSIDIZATION

While the Supreme Court
has jealously guarded the no
taxation principle when applied to the press {E.g., Ar-

kansas Writers' Project v.
Ragland, 481 U.S. 221, 228
(1987)}, it has almost completely lost sight of the principle of no subsidization.
In Buckley v. Valeo, 424
U.S. 1 (1976), the Court had
before it a Congressional statute authorizing the public
funding of election campaigns for federal office. It
found no violation of the First
Amendment because it found
the "congressional effort, not
to abridge, restrict or censor
speech, but rather to use public money to facilitate and enlarge public discussion and
participation in the electoral
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process, goals vital to a selfgoverning people." Id., 424
U.S. at 92-93.
The Court offered absolutely no authority to support
this proposition. It also made
no reference to the historic experience in England of government manipulation of
public opinion through a subsidized press. Instead, the
Court merely stated in a footnote that "[o]ur statute books
are replete with laws provid-

cases was there any reference
to the historically discredited
practice of government subsidy of the press.
On the other hand, the
Court has struck down, on a
number of occasions, laws
that require the payment of
dues when those dues are used
by the recipient organization
for the propagation of political views with which the dues
payer disagrees. Abood v.

Detroit Board of Education,

The First Amendment guarantees to the people the right to
choose with whom they will associate for the common good.
ing financial assistance to the
exercise of free speech, such
as aid to public broadcasting
and other forms of educationalmedia." /d.,424 U.S. at
93, ns. 126 and 127.
Following Buckley, the
Court has reaffrrmed its approval of government subsidization schemes.
In

Regan v. Taxation with Representation, 461 U.S. 540
(1983) the Court ruled that
Congress could pick and
choose among lobbying
groups as to which ones it
wished to subsidize, so long
as it did not do so with an
impermissible purpose. And
in F. C. C. v. League of Women
Voters, 468 U.S. 364 (1984)
the Court saw nothing wrong
with government subsidized
public radio and television.
Again, in neither of these

431 U.S.209(1971);Kellerv.
State Bar of California, 496
U.S. 1 (1960). Such laws, the
Court reasoned, interfere with
the right of the dues payer not
to associate.
But the constitutional
guarantee is stated in the affirmative, not the negative.
The First Amendment guarantees to the people the right
to choose with whom they
will associate for the common
good. The very heart of that
principle is self-government
which, by definition, is lost if
the civil authorities have jurisdiction through subsidies
to influence these choices.
TIME, PLACE AND
MANNER

This point is well-established in cases governing the

access of the people to streets,
sidewalks, and parks -areas
immemorially dedicated to
the use of the public. The
right of peaceable assembly
grants to the people an affrrmative right of access to such
public places for the purpose
of peaceable assembly.
Hague v. CIO, 307 U.S. 496
(1939).
As for government regulations, they must be limited to
time, place, and manner, and
not extended to content or
subject matter lest the government subsidize through its
support of streets, parks, and
sidewalks the assemblies of
some to the exclusion of others. Compare Kovacs v. Cooper, 336 U.S. 77 (1949) with

Police Department of Chicago v. Mosley, 408 U.S. 92
(1972).
Access to streets, sidewalks, and parks cannot be
denied altogether, because by
doing so the Government
would be subsidizing the
elected assembly of the people's representatives without
providing a comparable public forum to the people generally. Thus, the right of the
people to assemble necessarily requires that those government-subsidized places for
the general traffic of human
beings be open to communicative activities.
This does not mean that
streets, sidewalks and parks
can be shut down as the people see fit. In Cox v. New
Hampshire, 312 U.S. 569
(1941), for example, the
Court upheld a state statute
requiring a permit before any
"parade or procession" could
take place on a public street.
Writing for a unanimous
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so as to afford opportunity
for proper policing... [and]
[T]he limited objective of in fuing time and place, the
the statute.. .[was] with re- license served "to prevent
gard only to considerations confusion by overlapping
of time, place and manner so parades and processions, to
as to conserve the public secure convenient use of the
convenience. The obvious streets by other travelers,
advantage of requiring ap- and to minimize the risk of
plication for a permit was disorder." Id., 312 U.S. at
noted as giving the public 575-76.
authorities notice in advance
Court, Chief Justice Charles
Hughes observed:

CONCLUSION

The Supreme Court has
been remiss, especially in recent years, to apply the right
of the people to assemble and
its principles to cases which
fit within that right's historic
parameters. Consequently,
the Court has permitted a
number of incursions upon
that right, primarily through

government subsidization.
A return to the text and its
historic context would promote the cause of liberty and
return the civil sovereignty
to the people whose sole discretion it is to determine with
whom they will consult for
the common good and how
much they will spend to do
so.
~

MORE TAXES
by Marilyn Titus

M

y husband and I,
because we are
trying so hard to
make a living, have the privilege of filling out not a 1040
for the IRS but a 1040,
Schedule A, Schedule B,
three Schedules C, two
Schedules SE, Form 4562,
Schedule F, Schedule E and,
this year, a Form 4797.
There are a few more that we
could fill out to try to save a
few dollars but they aren't
worth it. These are the ones
we must fill out to send in as
our 1040 report.
As an example of mental
tryanny. And, because the
Form 4797 is new to me this
year, let me take you through
the IRS directions so that
you, too, can appreciate the
mind-set of the IRS.
Starting with the Tax

Guide 1995 For Individuals I
read the chapter on "Sale of
Property." There it tells me:
"CAUTION. As this publication was being prepared
for print, Congress was considering tax law changes that
could affect your 1995 taxreturn and 1996 estimated
taxes. These changes include:
* Capital gains and losses,
and
* Sale of your home.
See Publication 553,
Highlights of 1995 Tax
Changes, for further developments. Information on these
changes will also be available
electronically through our
bulletin board or via the Internet. See How To Get
Forms and Publications in the
back of this publication.
After reading everything,
it looks like I need a schedule
D. (Although much of what
I read is thoroughly confus-

ing.) So, I go to my 1995
1040 Forms and Instructions
book. Wonderful --there is
a Schedule D. But, oh dear!
Printed diagonallly across it
is "Pending tax law may
change this form. See page
D-1 of instructions." On
page D-1 I find I need also to
file a 4797. I turn back
through the forms-- there is
no 4797. Oh well, I can call
the IRS to order it.
Two days later, after constant dialing and a constant
busy signal I decide I'd better
mail my request. Hmmmm
-- no 4797 on the mail-in
request form. I guess I
should just get in our van and
drive to the Federal Building
approximately 25 miles from
our home ( 50 miles round
trip). So, I do,. And, yes,
they have a 4797 for 1994.
They don'thaveany for 1995
but assure me I can cross out
the 4 and write 5.

The Forecast - February 1996
Skeptical but willing I
take the form.
At home I study the4797.
Quickly I panic. Line 3
states, "Gain, if any, from
Form 4684, line 39 ." What
is that?! Line 4 states, "Section 1231 gain from installment sales from Form 6252,
line 26 or 37." Well, I don't
know what that's about but
it wasn't an "installment"
sale so I can probably skip it.
But, line 8 gets me back in a
frenzy, "If line 8 is zero or a
loss, enter the amount on
line 12 below and skip lines
9 and 10. If line 8 is a gain
and you did not have any
prior year section 1231
losses, or they were recaptured in an earlier year, enter
the gain as a long-term capital gain on Schedule D and
skip lines 9, 10, and 13 below." Well, I'd like to skip
some lines but I'd better find
out what this means. So, I
call the other IRS number for
help. Again -- nothing but
busy signals. OK. I get in
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my van and drive again to
the Federal Building. I ask
my questions and the lady
does not know but writes out
the IRS phone number and
hands it to me. I insist I have
already tried to call and she
insists that I did not call the
number she just gave me.
Feeling numb I ask for a Tax
Guide 1995 For Small Business. Maybe it will have answers.
Again I read the caution
about possible tax law
changes. However, I find
the definition of a Section
1231 Property. I read carefully. It states:
"TREATMENT OF
GAINS AND LOSSES.
Combine all gains and losses
from the sale or other disposition of section 1231 property for the tax year. If your
section 1231 gains exceed
your section 1231 losses,
you have a net section 1231
gain. These gains and losses
are treated as long-term
capital gains or long-term

capital losses, unless you
have nonrecaptured section
1231 losses. (See the next
discussion.) If your section
1231 losses exceed your section 1231 gains, you have a
net section 1231loss. If you
have a net section 1231 loss
or your section 1231 gains
and losses are equal, treat
each item as an ordinary gain
or loss.
RECAPTURE OF NET
ORDINARY LOSSES. A
net section 1231 gain is
treated as ordinary income to
the extent it does not exceed
you nonrecaptured net section 1231 losses taken in
prior years. Nonrecaptured
losses are the total of your
net section 1231 losses for
your five most recent preceding tax years that have
not yet been applied (recaptured) against any net section 1231 gains in those
years. Your losses are recaptured beginning with the
earliest year subject to recapture."

Next I am given an example of the above. Now I understand. I must dig out my
tax returns for the last five
years to see if I reported section 1231 losses and if so,
have any or all of these been
recaptured? Dutifully, I do
s o. Yes, we had some
losses. Yes, some, but not
all, were recaptured.
Now what? As I work
and study I discover that we
do not qualify for a longterm capital gain, taxable at
a lower rate, but as ordinary
income taxable at our income rate. Our $271.15
gain on the sale will cost us
$75.92. Curious as to how
much more we have to pay
because we cannot report
this as a long-term capital
gain, I look over the capital
gain worksheet and discover
that if we could claim a longterm capital gain instead of
ordinary income, we would
pay $75.92. Does this make
sense?
~

Nixon Stoned
by Tegen J. Titus
''Hehadgreatnessinhis
grasp, but he had the
defects of his qualities." Late in Oliver Stone's
new movie, Nixon, Henry
Kissinger mutters these

words soon after convincing
the late President to resign. A
very poignant line to be sure
(which Kissinger never actually uttered), aimed at a
tragically failed presidency.
Unfortunately, it could have
described the film's contro-

versial director just as well.
In fact, parallels between
the picture and Nixon's reign
are so bold and so numerous
that sometimes the viewer
feels the creepy crawl of
conspiracy slowly inch up
the nape of his neck. After
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all, both Nixon and Stone
surrounded themselves with
an infinitely competent cast
to complement their talents,
and yet they both failed miserably when they allowed
their pet paranoias to poison
their otherwise noble endeavors.
Nixon's cabinet consisted
of stars like Kissinger, Haig
and Elliot Richardson and yet
he allowed his irrational fear
of betrayal to permit such
shenanigans as the blacklists,
break-ins and hushfunds.
Stone, on his part, went out
and hired such heavyweights
like Anthony Hopkins,
James Woods and Paul Sorvino and then proceeds to pour
their collected talent down
the drainpipe with inane subplots of government assassination
schemes
and
international intrigue.
Another similarity between the movie and its subject matter, however, is that
they contain many glorious
triumphs that shine like beacons through the fog of their
countless flaws. Nixon's accomplishments were numerous and varied. His opening
of China, the softening of relations with the Soviet Union
and his accomplishment of
ending the riots, draft-dodging and civil protest at home,
while maintaining a strong
economy, all united to post to
his administration a success
that few have attained, being
able to assemble significant
accomplishments at home as
well as abroad.
Nixon, on its part, prevails
in areas where other movies
tend to fail miserably. The
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most obvious are the individual performances by the
players. Hopkins is nothing
short of sensational despite
his accent sounding more
like a herder's from Hert-

equally good. Paul Sorvino's
uncanny impersonation captures Kissinger's adoration
of the limelight to a T, and
Joan Allen's moving portrayal of the publicly card-

fordshire than a Quaker's
from California. And yet despite this, by the end of the
film he is more Nixon then
even Nixon was.
The supporting cast is

board Pat Nixon gives new
life to not only the character
but to the woman being portrayed as well. Other great
performances include James
Wood's rabid H.R. Halde-

man, David Hyde Pierce's
mousey John Dean and Powers Boothe's stalwart Haig.
Combined they depict a living, breathing White House
that puts the viewers there.
Not just simply permitting
them to watch.
But ultimately, just like
Nixon the man, Nixon the
movie can be endlessly frustrating to watch as he/it
slowly and inexorably selfdestructs. Whenever we start
to settle into the story and
begin to enjoy the performances, Stone quickly ruins it
with either a ridiculous inaccuracy such as Nixon's involvement with JFK' s
assassination, a goofy miscast such as the gaggle of
slightly mussed war protesters at the Lincoln Memorial
who look like they were
pulled straight from a Calvin
Klein photo shoot (rather
than averagehippiekids who
had been camped out for
forty days smoking dope) or
simply occasional lapses to
his MTV splice-it-up, slap-itaround cinematography of
Natural Born Killers, which
grates against the epic storytelling of this 3 1/4 hour long
film.
Ultimately, what it comes
down to is this movie could
have been the best of the
year. Excellent cast, superb
setting, and a challenging
subject are all ingredients
that this movie possessed.
But, just like the administration it portrayed, it was ruined by the half-baked ideas
of its director. Oliver Stone
hasn't made a movie, he has
made a metaphor. ~
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THE CHRISTIAN LIFE
by Marilyn Titus

Y

e have seen what I
did unto the Egyptians, and how I bare
you on eagles wings, and
brought you unto myself.
Now therefore, ifye will obey
my voice indeed, and keep my
covenant, then ye shall be a
peculiar treasure unto me
above all people: for all the
earth is mine. (Exodus 19: 45)

For the grace of God that
bringeth salvation hath appeared to all men, teaching us
that, denying ungoldiness and
worldly lusts, we should live
soberly, righteously, and
godly, in this present world;
looking for that blessed hope,
and the glorious appearing of
the great God and our Savior
Jesus Christ; who gave himself for us, that he might redeem us from all iniquity, and
purifY unto himself a peculiar
people, zealous of good
works. (Titus 2: 11-14)
The message is the same in
both old and new testaments.
When God reaches forth to
men he wants a particular response. He wants a peculiar
people who are zealous of
good works - a people who

will obey him, denying ungodliness and worldly lusts.
Many people are caught up
in the "grace, grace" message.
It is true that God does forgive
us of our sins. But, in so doing, he changes our circumstances and sets us free from
the bondage to sin. As Paul
writes, this is not a liberty to
continue in sin. God sets us
free from sin so that we will be
able to live a life zealous of
good works. To continue in
sin is as hanging Jesus on the
cross all over again. "Grace,
grace" is not the message.
Others, in great numbers,
are caught in the "name-it,
claim-it" message or, "give to
get" message. Whether it is a
new home or a new car or a
physical healing, they believe
that if they can just fix their
minds with enough "faith" or
give a particular amount to
their spirtualleader, they will
get it. I remember praying for
a $10,000 drawing and walking away with the $10,000. It
was not my "faith" or "giving" but God's will. My faith
was only that God could decide to give it to me and was
able to do so if he wanted to
do so. However, I was very
aware that in his wisdom he
could decide that someone
elseshouldhaveit. Myprepa-
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ration was to submit my request to him and prepare my
heart for whatever was his decision. When I received the
$10,000 I was very grateful to
HIM. It was very hard for me
to explain to others what I did
because I knew I could do exactly the same thing and
someone else could walk
away with the check. Rather,
I was able to affirm that indeed the scripture is true when
it states that the lot is cast into
the lap but the decision is
wholly of the Lord. (Proverbs
16:33)
Another pitfall catching
many people is hero worship.
From football and "rock" stars
to the pulpit, men and women
turn their allegience to other
men. How many times has a
pastor or Christian leader
been referred to as "God's
anointed" because he seemed
to have succeeded in building
something big? Accordingly,
he is then treated as if he can
do no wrong. Or, he is
deemed "accountable only to
God." There are two major
problems with this. First,
lacking proper church structure for accountability, the
leader falls easily into the sin
of pride. And, the pride
makes him vulnerable to other
fleshly sins. In recent times

we have seen major examples
of this.
Second, the people are
breaking the first and great
commandment: Thou shalt
have no other gods before me.
Are some people God's
anointed? Certainly! Whenever the Lord charges someone to a particular task and
gives them the special power
to achieve it they are God's
anointed. But, God's kingdom is not top-heavy with
CEO's. His anointed range
from those ministering to drug
addicts on the streets, to bookkeepers, to country church
pastors, to teachers, to Congressmen, to business men.
All of us are charged to be
zealous of good works. Some
of us are further charged to do
something in particular according to God's special call.
We do not lose the general
charge when we receive the
special charge.
Let us all be mindful of
why God has blessed us and
build a healthy "body of
Christ" that denies ungodliness and worldly lusts, lives
soberly, righteously, and
godly, in this present world so
that Christ might purify unto
himself a peculiar people,
zealous of good works.
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