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Presidential Prerogative 

How ironic, 
in the midst of 
the budget im
passe, Con

gress 
succumbed so 
easily to the 

President's de
cision to send 

American 
ground troops 

to Bosnia. 

Prerogative -An exclusive 
or peculiar privilege. A royal 
prerogative is that special 
pre-eminence which a king 
has over all other persons, 
and out of course of the com
mon law, in right of his regal 
dignity. It consists in the pos
session of certain rights 
which the king may exercise to 
the exclusion of all participa
tion of his subjects; for when 
a right or privilege is held in 
common with the subject, it 
ceases to be a prerogative. 
Thus the right of appointing 
ambassadors, and of making 
peace and war, are, in Great 
Britain, royal prerogatives. 

Webster's 1828 Diction
ary 

T wice, in the final two 
months of 1995, Con
gress - exercising its 

power over the nation's purse 
-forced the government to 
shut down. Both times, Presi
dent Clinton and his advisors 
quickly accused the Republi
can Congressional leadership 
of political and fiscal irre
sponsibility. 

The major media jumped 
to the President's aid, blaming 
both Robert Dole, the major
ity leader of the Senate, and 
Newt Gingrich, Speaker of 
the House, for their obstruc
tionist tactics. Television in
terviews on the nightly news 
portrayed an innocent Ameri
can populace victimized espe
cially by the petty politics of 
Gingrich and his radical fol
lowers in the House. 

The President's ratings 
soared in the polls, leading 
Dole and Gingrich to enter a 
face-saving truce. The ar
rangement soon fell apart, 
propelling the second Gov
ernment shut-down. This 
time the two Republican lead
ers held firm, resisting the 
temptation to allow business 
as usual in the nation's capi
tol, knowing that to do so 
would jettison any realistic 
hope for achievement of a 
"balanced budget" within 
seven years. The Virginian
Pilot Al (Dec. 18, 1995). 

In the battle over the 
budget, Congressional Re
publicans appeared ready to 
do Government business ac-

cording to the constitutional 
system of checks and bal
ances, and not according to 
the latest poll. How ironic, 
then , in the midst of the 
budget impasse, Congress 
succumbed so easily to the 
President's decision to send 
American ground troops to 
Bosnia. 

Senator Dole was the first 
to capitulate, hiding behind 
the President's authority as 
Commander-in-Chief and 
chief architect of foreign pol-
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icy. Following his lead, the 
Senate rejected a resolution 
denying funds for the Presi
dent's deployment of troops. 
The House also rejected a 
similar resolution. The Vir
ginian-Pilot A1 (Dec. 14, 
1995). 

Thereafter, the House 
passed by a vote of 287-141 
a resolution declaring oppo
sition to the President's deci
sion "to deploy United States 
ground forces into the repub
lic of Bosnia," while at the 
same time "strongly sup
port[ing] the United States 
military personnel." An 
identical resolution failed in 
the Senate by a vote of 52-47. 
The Senate then passed a 
resolution refusing to en
dorse the President's deci
sion and refusing to endorse 
the Bosnian peace accord, 
but supporting the troops in 
Bosnia. Id. atA1, A16. 

Throughout the Senate 
debate, senator after senator, 
from both sides of the aisles, 
observed that "they were 
powerless to halt the deploy
ment ofU.S. troops as part of 
the 60,000-member NATO 
peacekeeping forces in Bos
nia." As James Ex on D-Neb. 
put it: "It is a done deal 
whether we like it or not." 
The Virginian-Pilot A 16 
(Dec. 14, 1995). 

The Bosnia peace pact 
was not negotiated in secret. 
From the beginning of the 
peace talks in Dayton, Ohio, 
and even before, it was com
mon knowledge that the suc
cess of peace negotiations 
turned on a commitment to 
send in American ground 
troops. Costs of such a de
ployment were estimated in 
the vicinity of two billion 

dollars. 
Congress knew all this as 

it whacked away at a number 
of domestic spending pro
grams, hoping both to bal
ance the budget and, at the 
same time, to cut taxes. Yet, 
it paid no attention to the 
budget buster about to take 
place in the Balkans. To the 
contrary, it waited to take up 

the Senate and the House 
have failed to discharge their 
constitutional duties to pre
serve the liberties of the peo
ple. 

PREROGATIVE 
TAXATION 

From the time of the 1215 
Magna Carta until the 1688 

Congress has not conducted it
self honorably or patriotically in 

the Bosnian affair. 

the Bosnia question just 
hours before the formal sign
ing of the treaty in Paris and 
just days before the first 
American military units ar
rived in Tuzla. 

Had Congressional lead
ers desired to stop President 
Clinton's foreign adventure, 
they could have done so by 
making it clear before peace 
negotiations began, that 
there would be no money for 
the deployment of ground 
troops. By deferring to the 
President at the crucial early 
stages, Congress made it ap
pear to the American people 
that the President had pre
sented them with a fait ac
compli, forcing them, as 
Senator Dole put it, to do the 
only honorable and patriotic 
thing, "support our men and 
women in uniform." Id. at 
Al (Dec. 14, 1995). 

But Congress has not con
ducted itself honorably or 
patriotically in the Bosnian 
affair. To the contrary, both 

Glorious Revolution, the 
English people fought 
against the monarchy's 
claim that it had the preroga
tive to tax the people to sup
port the king' s policies, 
foreign and domestic. 

The drafting ofthe Magna 
Carta, itself, was occasioned 
by King John's decision to 
go to war against France, 
forcing the barons of the 
realm to go into battle at their 
own expense. Sources of Our 
Liberties 2 (R. Perry, ed 
1972) The barons resisted, 
persevering until they had 
obtained the consent of King 
John's successor to the 
Magna Carta that proclaimed 
that "no scutage or aid shall 
be imposed in our kingdom, 
except by the common coun
cil of our kingdom." Id. at 
14. 

With the signing of the 
Magna Carta, this rule of "no 
taxation without repre
sentation" became a bedrock 
principle of the rights of 
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Englishmen. From time to 
time over four centuries, 
various monarchs attempted 
to elude it. By 1688, how
ever, the English Bill of 
Rights closed all the loop
holes declaring "[t]hat the 
levying money for or to the 
use of the crown, by pretense 
of prerogative, without grant 
of parliament...is illegal." 
Id. at 246. 

Seventy-seven years 
later, the English Parliament 
claimed that it had the right 
of prerogative taxation. In 
1765, it enacted the Stamp 
Act imposing tax duties upon 
the American colonists. Sup
porters of the Act justified 
the tax on the ground that it 
was necessary to pay the 
debts that the English gov
ernment had incurred in de
fending the colonies in the 
French and Indian Wars. I d. 
at 261-62. 

Invoking their rights as 
Englishmen under the 
Magna Carta, the colonists 
asserted that the Stamp Act 
had been enacted by a legis
lative body in which they 
were not represented and, 
therefore, that the Act vio
lated the rule of no taxation 
without representation. Id. 
at 10, 270. 

At first, the Parliament 
backed off; later, it insisted 
that it had the right to tax the 
American colonies. Parlia
ment's obstinacy eventually 
led to the American War for 
Independence and to the for
mation of a constitutional re
public, a central feature of 
which is protection against 
prerogative taxation. See, 
e.g., Section 6 of the 1776 
Virginia Constitution re
printed in Id. at 312 and Ar-
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ticle I, Section 7, Para. 1, of 
the United States Constitu
tion. 

The rule that no tax may be 
imposed except by the elected 
representatives of the people 
requires, first, that the body 
that is elected by the people be 
the one that levies the tax. 
See, e.g., Article XII of the 
1776 Maryland Constitution 
reprinted in Id. at 347. Sec
ond, the body that levies the 
tax must also enact laws to 
govern the executive and ad
ministrative actions that are 
financially supported by the 
taxpayer. If the legislative 
body shirks that responsibil
ity, then it has not discharged 
its obligation to the people to 
represent their interests. See, 
e.g., Article X of the 1780 
Massachusetts Constitution 
reprinted in !d. at 375. 

Under the United States 
Constitution, only Congress, 
as the representative body of 
the people, has the authority to 
tax the people. And that 
power may be exercised only 
"to pay the debts, and provide 
for the common defence and 
general welfare of the United 
States." Article I, Section 8, 
Clause 1. 

Congress may not dis
charge this constitutional re
sponsibility by deferring to 
presidential initiatives imple
menting presidential policies 
and programs. Rather, the 
President is to execute Con
gressional policies and pro
grams that Congress has 
determined to be "for the 
common defense and the gen
eral welfare" of the country. 
Youngstown Sheet & Tube 
Co. v. Sawyer, 343 U.S. 579, 
-- (1952). 

Therefore, Congress may 

not either disapprove Presi
dent Clinton's Bosnian pol
icy, or refuse to endorse it and, 
then, excuse itself from taking 
any action pursuant to that 
disapproval or refusal. Nor 
can Congress weasel out ofits 
constitutional duty by ration
alizing that it is approving the 
expenditure of the peoples' 
tax monies to support the 

780 years ago behaved as 
Congress has done, the Eng
lish people would have found 
themselves embroiled yet 
again in another war with 
France at the sole discretion of 
their king. Under the ancient 
rule of no taxation without 
representation, any claim by 
the President to the unfettered 
right to apply tax revenues to 

The Constitution does not allow 
Congress to divorce support of 
the men and women in uniform 
from the policy that those men 

and women are enforcing. 

American soldiers deployed 
to Bosnia. 

The Constitution does not 
allow Congress to divorce 
support of the men and 
women in uniform from the 
policy that those men and 
women are enforcing. Nor 
does the Constitution author
ize Congress to act on behalf 
of the American military, in 
disregard of their duty to rep
resent the people. 

As the constitutional text 
clearly states, Congress may 
impose taxes for the "com
mon defence," not for the de
fense of American soldiers. 
By going on record against the 
Bosnian deployment of those 
troops, but failing to stop it, 
Congress has, in effect, af
firmed that the President has 
the prerogative to commit the 
property of others to finance 
foreign adventures of his own 
choosing. 

Had the English barons 

carry out a presidentially de
termined policy, no matter 
how appealing, is simply un
constitutional. 

STANDING ARMIES 

Congress not only has the 
duty to see to it that the prop
erty of the people is not taken 
to support public policies 
solely determined by the 
President, but it has a special 
responsibility to govern by 
law the president's use of a 
standing army. 

Article I, Section 8, Clause 
12 authorizes Congress "to 
raise and support armies." 
That same provision limits 
this authority by requiring 
Congress to permit "appro
priation of money to that use" 
for a term no "longer...than 
two years." This require
ment, coupled with the one in 
Article I, Section 9, Clause 6 
- that "no money shall be 
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drawn from the public treas
ury, but in the consequence of 
appropriations made by law" 
- was specifically designed to 
protect the peoples' liberties 
from the federal govern
ment's misuse of military 
power. 

Under the Articles of Con
federation, Congress had no 
authority to maintain a stand
ing army in times of peace. 
The States were authorized to 
"keep up a well-regulated and 
disciplined militia," but no 
state had authority to use its 
militia except to defend itself 
from invasion or from internal 
insurrection. See Article VI, 
Para. 4 of the Articles of Con
federation. 

At the Constitutional Con
vention, the delegates made 
no effort to deny to the federal 
government the power to 
maintain a standing army in 
times of peace. There was an 
attempt to limit this power by 
limiting the number of troops. 
Madison, Notes of Debates in 
the Federal Convention 481-
82 (Norton 1987) But this 
was turned back in favor of a 
limit on the period of time for 
which appropriations could 
be made. !d. at 486, 580. 

In the debates following 
the Convention, the anti-fed
eralists seized upon the fact 
that the new document author
ized Congress to create a 
standing army in times of 
peace. Historian Jackson 
Turner Main has captured the 
flavor of the opposition: 

"In a free Government," 
said John Smilie, "there never 
will be Need of standing Ar
mies, for it depends on the 
Confidence of the People. If it 
does not so depend, it is not 
free" .... 
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"By far the greater part of 
the different nations, who 
have fallen from the glorious 
state of liberty, owe their ruin 
to standing armies" ... / W }hy 
now make it possible for 
"some ambitious man to step 
up into the throne, and to seize 
absolute power," or alterna
tively to "enable a few proud, 
intriguing, aristocratical 
men" to trample upon the 
people. Main, The Anti-Fed
eralists 147 (1961). 

Alexander Hamilton an
swered these critics in Feder
alist No. 24. First, he pointed 
out that the Constitution did 
not vest the executive with 
"the whole power of levying 
troops, without subjecting his 
discretion, in any shape, to the 
control of the legislature." 
Rather, the Constitution 
" .. .lodged .. . the whole power 
of raising armies...in the Leg
islature, not in the Execu
tive." 

Second, he noted that "the 
legislative discretion" was 
limited by a clause "which 
forbids the appropriation of 
money for the support of any 
army for any period longer 
than two years .... " 

Hamilton's first point is a 
telling one, indeed. By vest
ing in Congress the authority 
to raise and maintain a stand
ing army, he naturally as
sumed that Congress would 
also set the rules governing 
the use of that army. Its de
ployment would be subject to 
the prudence and discretion of 
the legislature, not the unfet
tered discretion of the Presi
dent. !d. 

Hamilton returned to this 
point in Federalist No. 28 
when he observed that "the 
extent of the military force 

must, at all events, be regu
lated by the resources of the 
country." With Congress in 
charge of the purse, Hamilton 
expected that body to scruti
nize very closely any proposal 
by the President to use the na
tion's standing army. 

As for the limitation on the 
discretion of the legislature, 

American troops in pursuit of 
a foreign policy that he, and he 
alone, has the right to formu
late. But this was not the vi
sion of the nation's founders 
who contemplated that the 
President's use of armed 
might would be governed by 
the rule of law, both domestic 
and international. 

With Congress in charge of the 
purse, Hamilton expected that 
body to scrutinize very closely 

any proposal by the President to 
use the nation's standing army. 

the two year rule was de
signed, according to Hamil
ton, as "a great and real 
security against the keeping 
up of troops without evident 
necessity." Federalist No. 
24. According to Madison, 
this limit would insure that 
Congress would examine the 
need for a standing army 
every time a new House of 
Representatives was elected. 
Federalist No. 41. 

Such a periodic examina
tion would necessarily entail a 
careful review of the need for 
the army in light of any 
change of circumstances that 
occurred in every two year pe
riod. That need, in turn, 
would be assessed in light of 
the threats to the commercial 
and territorial integrity of the 
nation. Federalist No. 24 

In the twentieth century, 
Congress has simply aban
doned this constitutional re
sp onsi bili ty on the 
assumption that the President 
has the prerogative to commit 

THELAWOFWAR 

In providing for the possi
bility of a standing army, the 
architects of the Constitution 
presupposed a system ofinter
national law that governed a 
nation's use of armed force. 
That system did not contem
plate that a nation had the 
right to use its army to impose 
a truce on warring factions in 
a civil war in another nation. 
Nor did it authorize a nation to 
intervene in the affairs of an
other nation for humanitarian 
purposes, such as, to stop peo
ple from killing each other. 

Rather, the system ofinter
nationallaw, as understood by 
the constitution's framers, re
quired proof that "just cause" 
existed before armed force 
could be employed. Just 
cause, in turn, compelled ana
tion to show that it had been 
wronged by another nation 
before it could use armed 
force against that nation . 
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Even then, international law 
limited the wrongs that justi
fied the nation harmed to use 
armed force to vindicate its 
interests. Tuomala, Just 
Cause: The Thread That Runs 
So True, 13 Dick. J. Int'l. Law 
1, 10 (1994). 

Having lodged the author
ity to "declare war" in Con
gress, the constitutional 
drafters took additional steps 
to remove from the President 
the prerogative power to com
mit the nation to an armed 
struggle. Rightfully under
stood, this grant of power re
moved from the President any 
authority to wage an offensive 
war, limiting his power to in
itiate the use of armed force to 
instances of self-defense. Id. 
at 42-45. 

In today' s pragmatic 
world, this constitutional divi
sion of powers between Con
gress and the President has 
been lost. One reason for its 
demise is that the interna
tional legal legacy has been 
lost. Just cause is no longer 
perceived as a legal limit on 
the use of military power. 
Prudential considerations 
alone govern the use of armed 
force in the affairs of nations. 
Id. at 46-47, 49-51, 59-62. 

If Congress is to perform 
its constitutional duty to gov
ern the President's use of the 
nation's standing army, then it 
must insist on a return to the 
international law doctrines 
that prevailed in the world at 
the time of the writing of the 
Constitution. Otherwise, the 
President will continue to 
preempt Congress whenever 
he wishes by seizing upon for
eign ventures with an appeal 
to bipartisan support for 
America's role as the world's 
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peacemaker. to maintain the peace through- men." Id. at 665. ous about its goal to revitalize 
out the empire. Durant, Cae- President Clinton's Pax the American economy by re-

CONCLUSION sarand Christ211-18 (1944). Americana comes at a time in ducing the peoples' depend-
While Rome would rule America's history where the ency upon Government and 

Two thousand years ago, the world for over three hun- parallels with Rome are evi- reducing the size of the fed-
Octavian Augustus seized dred years, the people did not dent. See ld. at 665-67. As eral bureaucracy, then it can-
power in a demoralized and enjoy the peace, security, and was true for the leaders of not ignore matters of war and 
declining Roman Empire. liberty promised them by Rome, foreign adventures in peace. If it fails to check the 
The Roman Senate gladly Augustus and his successors. the name of peace were used President in foreign affairs, 
ceded its power and authority In an Epilogue devoted to to distract the populace only then it will soon discover that 
in exchange for the promise of "why Rome fell," historian to result in a disastrous deple- it has lost the battle to restore 
a new world order, the Pax Will Durant observed that tion of precious resources fiscal integrity at home. ff!'-
Romana. Central to that order Rome declined because of needed to repair a decaying 
was theprerogativeoftheem- "the negligence and sterility civilization at home. 
peror to use a standing army of harassed and discouraged If Congress is really seri-

Excerpt from Will Durant"s "Epilogue - Why Rome Fell" 

The essential causes of Roman decline lay in her people, her morals, her class struggle, her failing trade, her bureaucratic 
despotism, her stifling taxes, her consuming wars .... 

Biological factors were ... jundamental. A serious decline of population appears in the West ... 
What had caused this fall in population'! Above all, family limitation. Practiced first by the educated classes, it had now 

seeped down to ... jthe} proletariat ... 
Second only to family limitation as a cause of lessened population were the slaughters of pestilence, revolution, and war ... The 

holocausts of war and revolution, and perhaps the operation of contraception, abortion, and infanticide, had a dysgenic as well 
as a numerical effect: the ablest men married latest, bred least, and died soonest. The dole weakened the poor, luxury weakened 
the rich ... 

Moral decay contributed to the dissolution. The virile character that lzad been formed by arduous simplicities and a supporting 
faith relaxed in the sunshine of wealth and freedom of unbelief; men had now, in the middle and upper classes, tlze means to yield 
to temptation, and only expediency to restrain them ... [l]mmigration brought together a hundred cultures whose differences 
rubbed themselves into indifference. Moral and aesthetic standards were lowered by tlze magnetism of the mass; and sex ran 
riot in freedom while political liberty decayed .... 

CALIFORNIA'S PROPOSITION 187 
By Dean Broyles* 

C alifornians were an
gry. They were an
gry that the federal 

government was not doing its 
job of securing California's 
border with Mexico. Along 
the San Diego corridor alone 
400,000 to 500,000 illegal ali
ens were streaming across the 
border into California every 

*J.D. Regent University 

year. As a result, California 
had become host to 40% ofthe 
nations estimated 3.4 million 
illegal immigrants. 

Hit hard by a devastating 
recession, beleaguered Cali
fornians were tired of paying 
for the education, health, wel
fare, and crimes of individuals 
who did not have a legal right 
to be there. So the voters of 
California took matters into 

their own hands on November 
8, 1994, approving Proposi
tion 187 by a vote of 59% to 
41%. 

Within hours, advocates 
for illegal aliens threw them
selves upon the mercy of the 
court. The day after the vote, 
eight lawsuits were filed in 
state and federal courts. 
Within a few days a temporary 
restraining order was granted, 
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and by December 14, 1994, a 
federal district court granted a 
preliminary injunction 
against most of Proposition 
187. 

Then on November 20, 
1995, the same federal judge, 
in response to a motion for 
summary judgment, struck 
down portions of the voter ap
proved measure in League of 
United Latin American Citi
zens v. Wilson, CV94-7569-
MVRP (1995). 

The result? Californians 
were amazed. Who did this 
lone federal judge think she is, 
nullifying the will of the peo
ple? 

Even Judge Pfaelzer in her 
opinion in Wilson recognized 
the depth of the anger that 
Californians were feeling not
ing that the "California vot
ers' overwhelming approval 
of Proposition 187 reflects 
their justifiable frustration 
with the federal government's 
inability to enforce the immi
gration laws effectively." 

The purpose statement 
(§l)ofProposition 187 con
firms this view. It states that 
the people of California de
clare: "They have suffered 
and are suffering economic 
hardship caused by the pres
ence of illegal aliens in this 
state ... [and] damage by the 
criminal conduct of illegal ali
ens in this state. That they 
have a right to the protection 
of their government from any 
person or persons entering 
this country." 

The result was an initiative 
which sought to 1) criminal
ize the manufacture, distribu
tion, sale, and use of false 
citizenship documents; 2) 
mandate state law enforce
ment cooperation with the 

INS; 3) exclude illegal aliens 
from publicly funded social 
services and publicly funded 
non-emergency health care, 
and; 4) exclude illegal aliens 
from public elementary, sec
ondary, and post secondary 
education. 

The ruling in Wilson was a 
mixed bag. While the provi
sions denying elementary and 
secondary education and 
mandating state cooperation 

The INA delegates en
forcement duties to the Immi
gration and Naturalization 
Service, (INS). The Supreme 
Court has held that the states 
"can neither add to nor take 
from the conditions lawfully 
imposed by Congress upon 
admission, naturalization and 
residence of aliens in the 
United States or the several 
states." Takahashi v. Fish & 
Game Comm'n, 334 U.S.410, 

In a nutshell, the preemption argu

ment rests upon the Supremacy Clause 

of Art. IV Sec. 2 coupled with the con

stitutional grant of power to Congress 

to make uniform laws of immigration. 

with the INS were struck 
down, denial of social wel
fare, health care, post-secon
dary education, and the 
criminal document provisions 
were, at least partially, up
held. 

FEDERAL 
PREEMPTION 

The United States Consti
tution gives the federal gov
ernment the power to 
establish "a uniform Rule of 
Naturalization." Article I, § 
8, cl. 4. Congress has exer
cised its power over immigra
tion in the form of the 
Immigration and Naturaliza
tion Act, 8 U.S.C. §1101 et 
seq. (INA). The INA is a 
comprehensive regulatory 
scheme which controls the 
authorized entry, stay, resi
dence status, and deportation 
of aliens. 

419 (1948). 
In DeCanas v. Bica, the 

U.S . Supreme Court inter
preted Congressional power 
in broad terms, declaring that 
the "[p]ower to regulate im
migration is unquestionably 
exclusively a federal power." 
424 u.s. 351, 354-355 
(1976). Under this doctrine, 
state statutes may be preemp
ted because of a "pervasive 
federal scheme," or a "domi
nant federal interest," or when 
the state policy may produce 
a result "inconsistent with 
federal objectives." See Rice 
v. Santa Fe Elevator Corp., 
331 u.s. 218 (1948). 

In a nutshell, the preemp
tion argument rests upon the 
Supremacy Clause of Art. IV 
Sec. 2 coupled with the con
stitutional grant of power to 
Congress to make uniform 
laws of immigration. State 
laws conflicting with or re-
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pugnant to that uniform 
scheme are null and void. 

lbe Court announced in 
DeCanas v. Bica, 424 U.S. 
351, 354-355 (1976) that to 
survive a preemption chal
lenge a state law must meet a 
three-part test. First, the court 
must determine whether a 
state statute is a "regulation of 
immigration" because a state 
statute which regulates immi
gration is, by definition, "con
stitutionally proscribed." Id. 
at 356. 

Second, even if the state 
law is not an impermissible 
regulation of immigration, it 
may still be preempted if there 
is a showing that it was the 
"clear and manifest purpose 
of Congress" to effect a "com
plete ouster of state power." 
Id at 357. Third, even if Con
gress is not explicit, a state 
law is preempted if it "stands 
as an obstacle to the accom
plishment and execution of 
the full purposes and objec
tives of Congress." Id. at 363. 

The mere fact that a state 
statute pertains to illegal ali
ens, does not mean that it is 
preempted. Id. , 424 U.S. at 
355. Thus, the Supreme 
Court in DeCanas held that 
the state law in question was 
constitutional because it only 
had "some purely speculative 
and indirect impact on immi
gration." Id. at 355. 

fT}he fact that aliens are 
the subject of a state statute 
does not render it a regulation 
of immigration, which is es
sentially a determination of 
who should or should not be 
admitted into the country, and 
the conditions under which a 
!&gJJ1 entrant may r£!11fJi!l. 
424 U.S. at 355 (emphasis 
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added). 
But what if the state law's 

impact is more than "specula
tive and indirect?" Because 
the courts tend to take an ex
tremely broad view of con
gressional powers generally, 
they constantly defer to many 
congressional actions which 
only tangentially relate to the 
specifically enumerated fed
eral power. 

The DeCanas second and 
third tests clearly demonstrate 
the employment of a balanc
ing inquiry-where the Court 
enters the grey and murky wa
ters in which they make com
plicated and subjective 
determinations of federal and 
state interests, rather than ask
ing the more simple and prin
cipled jurisdictional question 
called for by the first test. 

The problem with the sec
ond test is that it assumes that 
Congress can expand its 
power beyond its constitu
tionally prescribed powers 
over immigration by merely 
stating its purpose to do so. 
But when Congress acts, it 
ought to be tied to the text of 
the Constitution. Unfortu
nately, the question of how 
we know at which point Con
gress has crossed the line be
yond making a uniform Rule 
of Naturalization is not even 
posed. This assumption that 
congressional action is valid 
ignores the key precept of the 
Constitution's federalist 
structure, namely, limited 
enumerated, as opposed to 
plenary, federal power. 

The problem with the third 
test is similar to that of the 
second. It leaves the court 
great discretion and little 
guidance about how to deter
mine if there is a genuine con-

flict between the federal en
actment and the state law, and 
if so how it should be re
solved. 

A federal court's review of 
immigration issues should be 
limited to the first DeCanas 
test: whether the state statute 
is one which regulates immi
gration. This is a jurisdic
tional question. If the state 

law is not a regulation of im
migration ("who should ... be 
admitted to the country and 
the conditions under which a 
legal entrant may remain"), it 
should not be subject to fed
eral preemption. Anything 
else is not a regulation of im
migration, and, therefore, is 
subject to state plenary police 
power, not federal control. 

PREEMPTION APPLIED 

The only provision of 
Proposition 187 that could 
possibly be found in violation 
of this jurisdictional test is the 
one requiring state law en
forcement cooperation with 
the INS. 

That provision mandated 
that California state law en
forcement agencies to verify 
the legal status of every arres-

tee who is suspected of being 
an illegal alien by questioning 
them and demanding docu
mentation. If the alien cannot 
prove their status, the officer 
is supposed to tell the alien to 
obtain documentation or 
leave the U.S. and then notify 
the state attorney general and 
the INS. 

Judge Pfaelzer struck this 

provision under the first De
Canas prong, because she as
serted that a state may not 
require its agents either to 
make "independent determi
nations" of who is and who is 
not legally in the country or 
report to or coordinate with 
the INS. The judge ruled that 
the INA specifies an exclu
sive list of grounds for depor
tation and exclusive system 8 
U.S.C. 1251(a) and provides 
that procedure shall be the 
"sole and exclusive procedure 
for determining the deporta
bility of an alien." 8 U.S.C. 
§1252(b). Wilson at 15513. 

The problem with Judge 
Pfaelzer' s reasoning in Wil
son, is that the state classifica
tions and enforcement 
provisions do not displace 
this congressional scheme; 
rather, the state law is de-
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signed to complement the 
INA by helping the INS do its 
job by notifying them of po
tential law breakers. What is 
so wrong with that? The 
state is not stepping on federal 
toes, but is only offering free 
assistance. Judge Pfaelzer' s 
answer, is that if the help is 
unsolicited the state must suf
fer until Congress specifically 
invites or mandates such co
operation. 

But under all of the provi
sions of 187, the INS deporta
tion procedure remains intact. 
While the denial ofbenet1ts to 
persons not lawfully present 
in the United States may indi
rectly or incidentally affect 
immigration by influencing 
such persons to leave the state 
or deterring them from enter
ing California in the first 
place, "such a denial does not 
amount to a determination of 
who should or should not be 
admitted into the country." 
Wilson, at 15508 citing De
Canas, 424 U.S. at 355. 

Judge Pfaelzer reasoned 
that unlike the law enforce
ment provisions which ad
dress the ouster of illegal 
aliens, the stated purpose of 
welfare and health provisions 
was to withhold social and 
health care services from ille
gal aliens, not to ship them 
home. Nevertheless, she held 
that if these benefits were 
funded with federal dollars, 
then California's denial is 
preempted because "those 
provisions conflict with fed
eral laws authorizing such 
benefits and services without 
reference to immigration 
status." 

Apparently, the judge de
termined that federal funding 
makes the difference because, 
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under preemption principles, 
a state could not place a re
striction on use of federal 
dollars that Congress had not 
itself imposed. One won
ders why this is so when wel
fare and health matters have 
traditionally been considered 
to be within the state's police 
power and, by explicit con
stitutional text, reserved to 
the states. Amendment X to 
the U.S. Constitution. 

EQUAL PROTECTION 

While Judge Pfaelzer was 
willing to concede that Cali
fornia could withhold wel
fare and health benefits if 
funded wholly by the state, it 
could not deny to the chil
dren of illegal aliens access 
to state-funded primary and 
secondary education. She 
ruled: 

In light of the United 
States Supreme Court deci
sion in Plyler v. Doe, 457 
U.S. 202 ( 1982 ), in which the 
court held that the Equal 
Protection Clause of the 14th 
Amendment prohibits states 
from excluding undocu
mented alien children from 
public schools, section 7 in 
its entirety conflicts with and 
therefore is preempted by 
federal law. Wilson, at 
15511. 

The U.S. Supreme Court, 
applying mid-level scrutiny, 
held in 1982 in Plyler v. Doe 
that a state could not deny 
education to undocumented 
children "unless it furthers 
some substantial goal of the 
state." 457 U.S. 202, 224. 
The majority held that the 
state's interest in mitigating 
the financial impact of 
schooling illegal aliens did 

not meet the "substantial 
goal" threshold. 

The Court attempted to 
force the facts into both the 
"suspect classification" and 
"fundamental rights" strands 
of Equal Protection. First, 
the Court argued that, even 
though the children of illegal 
aliens were not per se a sus
pect class, they were being 

seeking to become an "om
nipotent and omniscient 
problem solver" and taking 
"an unabashedly result-ori
ented approach": 

I T}he Court . . . cor
rectly-rejects any sugges
tion that illegal aliens are a 
suspect class . .. or that edu
cation is a fundamental right 
.... Yet by patching together 

The day judge Pfaelzer' s deci
sion was announced, the radio 
talk show lines were jammed 

with angry callers. 

unfairly targeted to bear the 
brunt of immigration choices 
that their parents, and not 
they themselves, had made. 
Second, while acknow
ledging that education was 
not a fundamental right (See 
San Antonio School District 
v. Rodriguez, 411 U.S. 1 
(1973)), the Plyler Court 
opined that education plays 
an "important role" in main
taining the fabric of our soci
ety. Furthermore, without 
public education the Court 
felt that the children of illegal 
aliens would be stigmatized. 

Thus, the resulting stand
ard the court declared, was 
not rational basis review, but 
mid-level scrutiny. While 
the underlying facts in Plyler 
may pull on one's heart 
strings, they have little to do 
with substantive constitu
tional law. The 5 to 4 deci
sion was vigorously opposed 
by ChiefJustice Warren Bur
ger and three other dissenters 
who blasted the majority for 

bits and pieces of what might 
be termed quasi-suspect
class and quasi-fundamen
tal-rights analysis, the Court 
spins out a theory custom tai
lored to the facts of these 
cases. 457 U.S. 202, 244. 

CONCLUSION 

Californians are still an
gry. The day Judge 
Pfaelzer's decision was an
nounced, the radio talk show 
lines were jammed with an
gry callers, enraged that a 
lone federal district court 
judge could so easily frus
trate the will of Californians. 
Governor Wilson, who made 
illegal immigration a central 
issue of his 1994 re-election 
campaign and his GOPpresi
dential nomination bid, de
clared: 

It's very unfortunate. It 
frustrates the will of the peo
ple of California. 

California Attorney 
General Dan Lungren de-
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clared that his office would 
appeal the trial judge's ruling 
in Wilson and that he ex
pected the case to be eventu
ally resolved by the Supreme 
Court. 

This may prove anticli
mactic. Congress appears to 
have heard California's plea 
and is beginning to respond. 
It has before it a bill which 
would provide California 
with most of the $500 mil
lion in federal reimburse
ment earmarked for the cost 
of jailing criminals who are 
not in the country legally. 
The bill also would include 
funds to begin building a tri
ple fence along the U.S.
Mexico border near San 
Diego. In addition, the bill 
calls for more INS agents to 
patrol the border and im
provement of check-points 
located on freeways north of 
San Diego. 

Whatever happens on the 
political front, the Supreme 
Court may soon have an op
portunity to decide the fate of 
Proposition 187 on jurisdic
tional lines, preserving the 
will of the people of Calif or
nia, while upholding the fed
eral governments proper 
authority over immigration. 
More important, the Court 
would have the opportunity 
to overrule Plyler v. Doe, a 
derelict on the body of the 
law if there ever was one. 

Whatever the final out
come of the legal battle over 
the initiative, Proposition 
187 has put immigration on 
the national political agenda 
at a time when Congress ap
pears to have the will to re
turn power to the states. tJ'i'" 
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So, you get 
your first pay
check and find 
you are payzng 
to the govern

ment four sepa
rate amounts ... 
well, you think, 
taxes aren't so 

bad. 

Taxes 
By Marilyn Titus 

To preserve the people's 
freedom, we must not let our 
rulers load us with perpetual 
debt. We must make our elec
tion between Economy and 
Liberty or Profusion and Ser
vitude. [Otherwise we will be] 
taxed in our meat, in our drink, 
our labors and our amuse
ments, our callings and our 
creeds [and we will] become 
like the people of England -
workl6hoursaday, 15forthe 
state, 1 for oatmeal and pota
toes - /with} no time to think 
and no means to vote the ras
cals out. 

Thomas Jefferson 

I have a pretty easy job. 
My husband does hours 
on end of research and 

writing and speaking and 
teaching. But, I just keep the 
books and do the taxes. 

Taxes are easy. You count 
the number of heads and mul
tiply by the tax per head. 

No? No. 
You add the assessed value 

of what you own and multiply 
by the rate. No? No. 

You add up all of your in
come and multiply by the rate. 
No? No. 

Let me tell you a little about 
taxes. 

Oh, where to begin. 
Let us suppose that you are 

a blue-collar worker who owns 
no property - personal nor 
real estate. Maybe you just 
graduated from high school 
and want to show your matur-

ity so you rent an apartment 
near your new job so you can 
walk to work. You have no 
debts and no money yet to start 
buying anything except your 
food. To make it even more 
simple, you live in a state 
which has no sales tax. 

So, you get your first pay
check and find you are paying 
to the government four sepa
rate amounts. Two of the 
amounts will be state and fed
eral withholding for your in
come taxes. The other two 
will be for the promised bene
fits of social security and 
medicare when you are much 
older. You look at the 
amounts and they are quite 
small. Well, you think, taxes 
aren't so bad. 

You head for the grocery 
store. Why is this bread so 
expensive! Jiminee! I didn't 
realize mom paid so much for 
a loaf of bread. 

Farmer taxes: 
Real estate tax on the field, 

personal property tax on the 
equipment used in the field, 
personal property tax on the 
computer, adding machine and 
other office items, gas taxes 
for the equipment, sales taxes 
for the state where the grain 
was grown on all items the 
farmer has to purchase, social 
security taxes and medicare 
taxes for his helpers, unem
ployment taxes for some of his 
helpers, possible taxes on the 
grain, a few more miscellane
ous taxes and pay for someone 
to figure his taxes. 

Silo owner taxes: 
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Real estate tax and personal 
property tax, gas taxes for 
equipment, sales taxes for the 
state where the silo is located 
on all items the silo owner has 
to purchase, social security 
taxes and medicare taxes for 
his helpers, unemployment 
taxes for some of his helpers, 
possible special taxes for hav
ing a silo, a few more miscel
laneous taxes and pay for 
someone to figure his taxes. 

Flour mill taxes: 
Real estate tax and ...... and 

pay for someone to figure his 
taxes. 

Bakery taxes: 
Real estate tax and ...... and 

pay for someone to figure their 
taxes. 

Store taxes: 
Real estate tax and ...... and 

pay for someone to figure their 
taxes. 

Plus, by now we are surely 
in the state where there is no 
sales tax. 

What a relief !! ! But, let' s 
not forget another tax that has 
not been specifically men
tioned yet: the gross receipts 
tax. Oh yes, and in some 
states: the litter tax which a 
grocery store must pay. 

Realize that everyone in
volved in the production of 
that loaf of bread must add 
their tax burden into the price 
of what they sell. Otherwise, 
they would lose money and not 
be able to stay in business. So, 
what would your $2 loaf of 
bread cost if all of these taxes 
had not been added into the 
price? How much tax are you 
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actually paying to the govern
ment? Are you really only 
starting out in a 15% tax 
bracket? Could it be that the 
85% less your contribution to 
the future "government bene
fits" of social security and 
medicare (leaving you with 
approximately 77%) is notre
ally 77%? 

Now, for simplicity, let's 
suppose you spend all of your 
money for food and you eat 
only bread. If the loaf would 
have cost only SOc without all 
of those taxes, you only have 
25% of your 77% as real 
spending power. The rest 
goes to hidden taxes. That 
means that more than 80% of 
your income goes to taxes and 
you don't even own a car yet 
or a home of your own. You 
don't have the pleasure yet to 
pay for gas taxes or property 
taxes. And, isn't it wonderful 
that you do not have to pay a4 
or 5% sales tax? 

I could now list for you the 

several different federal taxes 
or tell you about the approxi
mately 75 different tax forms 
my husband and I must fill out 
each year - some monthly, 
some quarterly and some an
nually. We even have some 
instructions that say we must 
deposit monthly and that the 
same deposit should be made 
quarterly. But, enough of that. 
I want you to be able to medi
tate on a list of state taxes that 
I just read in an official publi
cation that I just received ( I 
asked why this tax guide was 
not furnished when we first 
registered and was told that the 
17 page publication was too 
expensive to give out to peo
ple.) 

You may need to pay one 
or more of the miscellaneous 
taxes listed below: 

Aircraft Sales and Use Tax 
Watercraft Sales and Use 

Tax 
Tobacco Products Tax 
Forest Products Tax 

Malt Beverage Tax 
Soft Drink Excise Tax 
Slaughter Hog and Feeder 

Pig Tax 
Vending Machine Sales 

Tax 
Bank Franchise Tax 
Corn Tax 
Egg Promotion Tax 
Peanut Excise Tax 
Soybean Tax 
(Note: The "use" tax ap

plies if you bought something 
without paying a sales tax in 
your state and yet you are us
ing it in your state. For in
stance, maybe you bought 
your boat in another state and 
paid their sales tax. Now, you 
can bring the boat home and 
pay your state the sales tax all 
over again only called a "use" 
tax.) 

And, for good measure you 
must look at the litter tax. 
Manufacturers, wholesalers, 
distributors or retailers of any 
one or more of the following 
products must pay litter tax: 

10 

food for human or pet con
sumption 

groceries 
cigarettes and tobacco 

products 
soft drinks and carbonated 

waters 
beer and other malt bever-

ages 
wine 
newspapers and magazines 
paper products and house-

hold paper 
glass containers 
metal containers 
plastic or fiber containers 

made of synthetic materal 
cleaning agents and toilet

ries 
nondrug drugstore sundry 

products. 
Are you about to pack up 

and leave the country? Don't 
do that. It's a long drive and 
you would need to have new 
tires for your car. Then you 
would have to pay the tire tax. 
~ 

A TAX POTPOURRI 
And it came to pass in those 

days, that there went out a de
cree from Caesar Augustus, 
that all the world should be 
taxed ... And all went to be 
taxed, every one to his own 
city. And Joseph also went up 
from Galilee, out of the city of 
Nazareth, into Judaea ... To be 
taxed with Mary his espoused 
wife, being great with child. 

Luke 2:1,3-5 

Now when Jesus was born 
in Bethlehem of Judaea in the 
days of Herod the king 

Matthew 2:1 

[Herod the Great] was typi
cal of an age that had produced 
so many men of intellect with
out morals, ability without 
scruple, and courage without 
honor. He was in his lesser 
way the Augustus of Judea .... 

He was molded in part by 
the hatred of those whom he 
had defeated or whose rela
tives he had slain, and by the 
scornful hostility of a people 
that resented his harsh aristoc
racy ... He had become a king 
by the help and money of 
Rome, and remained to the end 
of his life a friend and vassal of 

the power from which the peo
ple night and day plotted to 
regain their liberty. The mod
est economy of the country 
bent and at last broke under the 
taxes imposed upon it by a 
luxurious court and a building 
program out of proportion to 
the national wealth. 

Durant, Caesar and Christ 
531-32 (1944) 

Then went the Pharisees, 
and took counsel how they 
might entangle him in his talk. 
And they sent out unto him 
their disciples with the Herodi-
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ans, saying, Master, we know 
that thou art true, and teach est 
the way of God in truth ... Tell 
us therefore .. .Is it lawful to 
give tribute unto Caesar, or 
not? ... Then saith he unto 
them, Render therefore unto 
Caesar the things which are 
Caesar's and unto God the 
things that are God's. 

Matthew 22:15-17, 21. 

And when they were come 
to Capernaum, they that re
ceived tribute money came to 
Peter, and said, Doth not your 
master pay tribute? He saith, 
Yes. And when he was come 
into the house, Jesus pre
vented him, saying What 
thinkest thou, Simon? of 
whom do the kings of the 
earth take custom or tribute? 
of their own children, or of 
strangers? Peter saith unto 
him, Of strangers. Jesus saith 
unto him, Then are the chil
dren free. Notwithstanding, 
lest we offend them, go thou 
to the sea, and cast a hook, and 
take up the fish that first 
cometh up; and when thou 
hast opened his mouth, thou 
shalt find a piece of money: 
that take, and give unto them 
for me and thee. 

Matthew 17:24-27 

In years of peace Dio
cletian, with his aides, faced 
the problems of economic de
cay. To overcome depression 
and prevent revolution he 
substituted a managed econ
omy for the law of supply and 
demand ... 

The weakness of this man
aged economy lay in its ad
ministrative cost. The 
required bureaucracy was so 
extensive thatLactantius ... es-

timated it at half the popula
tion ... To support the bureauc
racy, the court, the army, the 
building program, and the 
dole, taxation rose to unprece
dented peaks of ubiquitous 
continuity .... 

Since every taxpayer 
sought to evade taxes, the 
state organized a special force 
of revenue police to examine 

641, 643-44 (1944), describ
ing the Roman Empire 282-
305 A.D. 

Representatives and direct 
taxes shall be apportioned 
among the several States ... ac
cording to their respective 
numbers ... 

Article I, Section 2, U.S. 
Constitution 

1 am [now] convinced, after going 
through all of this for the past 23 
years, that you can't fix the in

come tax .... 

every man's property and in
come; torture was used upon 
wives, children, and slaves to 
make them reveal hidden 
wealth or earnings of the 
household; and severe penal
ties were enacted for eva
sion ... [F]light from taxes 
became almost epidemic in 
the Empire .... 

It was probably to check 
this costly mobility ... that Dio
cletian resorted to measures 
that in effect established serf
dom ... Having made the land
owner responsible, through 
tax quotas in kind, for the pro
ductivity of his tenants, the 
government ruled that a ten
ant must remain on his land 
till his arrears of debt...should 
be paid ... [H]e could not leave 
it without the consent of the 
owner; and when it was sold, 
he and his household were 
sold with it. 

Durant, Caesar and Christ 

The Congress shall have 
power to lay and collect taxes, 
duties, imposts, and ex
cises; ... but all duties, imposts 
and excises, shall be uniform 
throughout the United States. 

Article I, Section 8, U.S . 
Constitution 

The Congress shall have 
the power to lay and collect 
taxes on incomes, from what
ever source derived, without 
apportionment among the 
several States, and without re
gard to any census or enu
meration. 

16th Amendment, U. S. 
Constitution 

In the 23 years that I have 
served on the House Ways 
and Means Committee, we 
have been through innumer
able exercises of reforming 
the U.S. income tax. In each 
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instance we have ended up 
with a worse income tax than 
we had before .. .! am [now] 
convinced, after going 
through all of this for the past 
23 years, that you can't fix the 
income tax .... 

Rep. Bill Archer 
Chairman, House Ways & 

Means Committee 
August 29, 1995 

We, the members of the 
U.S . Taxpayer's Party grate
fully acknowledge the bless
ing of the Lord God as 
Creator, Preserver and Ruler 
of the Universe and oftheNa
tion. We hereby appeal to 
Him for aid, comfort, guid
ance, and protection of His 
Divine Providence as we 
work to restore and preserve 
theN ation as a government of 
the people, by the people, and 
for the people .... 

We speak for the majority 
of Americans; hardworking, 
productive, taxpaying men 
and women who constitute 
the backbone, and the heart, of 
the American republic and its 
economy .... 

We will propose legisla
tion to abolish the Internal 
Revenue Service and veto any 
authorization, appropriation, 
or continuing resolution 
which contains any funding 
whatsover for that illicit and 
unconstitutional agency .. .it is 
our intention to replace en
tirely the current tax system of 
the U.S. government with a 
new approach based on the 
original design of our Found
ing Fathers. 

U.S. Taxpayers Party Plat
form 
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RIGHT TO ASSEMBLE: 
AN INTRODUCTION 

The early 
American revo
lutionary docu
ments contain 
claims that the 

king and the 
English Parlia
ment violated 

the right of as
sembly. 

T he First Amendment 
rights "of the people 
to peaceably assem

ble, and to petition the govern
ment for redress of 
grievances" are so intimately 
connected that commentators 
frequently treat them together 
as a single right. See J. Story, 
Constitution of the United 
States Section 448 (1833) 
They are, however, two dis
tinct rights. Cooley, Constitu
tional Limitations 267 -69 
(1890). 

Of the two, the right to pe
tition was first protected by 
law, dating back to the Magna 
Carta of1215 . Sources of Our 
Liberties 228 (R. Perry, ed 
1972). Implied in this right is 
a right to assemble, but such a 
right would be limited to the 
one purpose of petitioning the 
government. Furthermore, 
the right to assemble was most 
likely limited to an assembly 
of duly elected or appointed 
representatives. See Chapter 
61 of the Magna Carta re
printed in Sources at 20-21. 

In contrast, the right to as
semble, as stated by the First 
Amendment, is explicitly ex
tended to "the people ." 
Thomas Cooley, the great con
stitutional scholar of the late 
19th century, asserted that this 
reference to "the people" 
meant "the whole people ... be
cause the rights of all are 
equal, and are meant to be 
equally protected." Cooley, 
Constitutional Limitations at 

268. 
In addition, Cooley ob

served that the right to assem
ble was not modified in any 
way by the right to petition, 
and included assemblies for a 
variety of public purposes be
sides petitioning the govern
ment for redress of grievances. 
Id. at 269. 

Cooley's textual reading is 
amply supported by the his
torical development of the 
right to assembly that took 
place in the American colo
nies and in the first two dec
ades of America as a free and 
independent nation. 

THE HISTORY 

The early American revo
lutionary documents contain 
claims that the king and the 
English Parliament violated 
the right of assembly. These 
claims appear to be anchored 
in the traditional right of as
sembly arising out of the well
recognized right of petition. 

During the late 1760's the 
Parliament, acting directly, 
and the king, acting through 
his royal governors, sus
pended the authority of the co
lonial legislative bodies in 
New York, Massachusetts, 
and Virginia in their fight to 
tax the colonies. Sources at 
279-80. In its 1774 Declara
tion and Resolves, the First 
Continental Congress charged 
that these acts were "contrary 
to the rights of the people," 

violating the "right of the peo
ple to participate in their legis
lative council" and the right of 
the "colonies ... peaceably to 
assemble, consider of their 
grievances, and petition the 
king." Sources at 287, 288, 
276, 281, 283. 

On July 4, 1776, the Con
gress reiterated these charges 
and claims in the Declaration 
of Independence. Sources at 
320, 321. At the same time, 
Congress laid the groundwork 
for extending the right to as
semble to all the people when 
it stated that the king had re
fused, after dissolving the co
lonial legislatures, to 
reconstitute them "whereby 
the legislative powers, incapa
ble of annihilation, have re
turned to the people at large 
for their exercise." Sources at 
320. 

This claim of the continu
ing civil sovereignty of the 
people, even after a civil soci
ety has been formed and civil 
power has been delegated to 
the people's representatives, 
did not surface for the first 
time in the Declaration. 
Rather, it had deep roots in 
American colonial history. 

In 1620, prior to coming 
ashore in the new world, the 
Pilgrims issued the May
flower Compact in which they 
as a people did "covenant and 
combine ... [themselves] to
gether in a Civil Body Poli
tick." Sources at 60. In his 
book, The Foundations of 
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American Constitutionalism 
(1932), Andrew McLaugh
lin has proved that this action 
establishing civil self-gov
ernment was based upon Pu
ritan theology: 

This theology found in the 
Scriptures the right of men to 
associate and covenant to 
form a church and civil gov
ernment and to choose their 
own officers to administer 
both church and civil affairs. 
Sources at 57. 

Nineteen years later, a 
group of Puritan dissenters 
left the Massachusetts Bay 
colony to establish the col
ony of Connecticut. They too 
formed a civil government, 
relying upon the same theo
logical principle as had the 
Pilgrims before them. Thus, 
the Preamble to the 1639 
Fundamental Orders of Con
necticut stated: 

.. . And well knowing 
where a people are gathered 
together the word of God re
quires that to maintain the 
peace and union of such a 
people there should be an or
derly and decent Govern
ment established according 
to God, to order and dispose 
ofthe affairs of the people at 
all seasons as occasion shall 
require; do therefore associ
ate and conjoin ourselves to 
be one Public State or Com
monwealth.... Sources at 
120. 

This document has been 
called "the oldest truly politi
cal constitution in America." 
Sources at 115. As such, it is 
a forerunner to all of the 
claims in the Declaration of 
Independence of the right of 
the people "to alter or to 
abolish" any form of govern-

ment destructive to the peo
ple's unalienable rights and 
to "institute a new govern
ment, laying its foundation 
on such principles, and or
ganizing its power in such 
form, as to them shall seem 
most likely to effect their 
safety and happiness." 
Sources at 319. 

Pursuant to this claim, the 
people of each of the Ameri
can colonies, and the people 

knowledged in 1875, the 
right of the people to assem
ble has "always ... been one 
of the attributes of citizen
ship under a free govern
ment. . . [and] is found 
wherever civilization ex
ists." United States v. Cruik
shank, 92 U.S. 542, 551 
(1875). 

The question before the 
people in the first two dec
ades following the Declara-

It was not until the Constitution was sub

mitted to the people of the original thir

teen states, that the people began to see 

the importance of securing, by constitu-

tional means, their right to assemble. 

of the United Colonies (un
der their claim of right to be 
free and independent States) 
adopted constitutions form
ing their civil governments 
as they saw fit. To accom
plish these formative tasks, 
the people "assembled in full 
and free convention," as the 
Virginia Constitution of 
177 6 recited, to declare their 
rights "as the basis and foun
dation of government." 
Sources at 311. 

After forming their gov
ernments, did the people of 
the several States and of the 
United States give up their 
right to assemble for the pur
pose of consulting for the 
common good and of chang
ing the government if they 
saw fit to do so? No, this 
right was one to which they 
were entitled by the "laws of 
nature and of nature's God." 

As the Supreme Court ac-

tion of Independence, there
fore, was not whether they 
had the right to assemble. 
Rather, it was whether to se
cure that right by the written 
constitutions forming their 
new civil orders. 

The people of Pennsylva
nia were the first to take this 
step. On August 16, 1776, 
they included in their first 
constitution a declaration 
that guaranteed the "people's 
right to assemble together, to 
consult for their common 
good, to instruct their repre
sentatives, and to apply to the 
legislature for redress of 
grievances by address, peti
tion, or remonstrance." Arti
cle XVI of the Constitution 
of Pennsylvania reprinted in 
Sources at 331. 

Thereafter, the people of 
North Carolina on December 
14, 1776, the people of Ver
mont on July 8, 1777, the 
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people of Massachusetts on 
October 25, 1780, and the 
people ofNew Hampshire on 
June 2, 1784 followed suit. 
Sources at 356, 366, 377 and 
385. But the people of Vir
ginia, Delaware, and Mary
land did not. Sources at 
311-12,339,347. 

It was not until the United 
States Constitution was sub
mitted to the people of the 
original thirteen states, that 
the people began to see the 
importance of securing, by 
constitutional means, their 
right to assemble. 

This time it was the peo
ple of Virginia who took the 
lead. At the state ratifying 
convention called to approve 
or disapprove of the pro
posed United States Consti
tution, it soon became 
evident that the fate of the 
new constitution turned on 
the absence of a Bill of 
Rights. The Antifederalists 
insisted that ratification be 
postponed until after such a 
Bill was attached. The Fed
eralists argued that the con
stitution be ratified with the 
promise that a Bill of Rights 
be added later. 

The Federalists prevailed, 
with the Virginia convention 
voting in favor of ratification 
with the explicit under
standing that its repre
sentatives in the first 
Congress "exert all their in
fluence" to secure a Bill of 
Rights as amendments to the 
new constitution. Included in 
the proposed bill of rights 
was "the right of the people 
to peaceably assemble to
gether to consult for the com
mon good, or to instruct their 
representatives." 
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THE TEXT 

On June 8, 1789, James 
Madison, duly elected to the 
First Congress as a member 
of the Virginia delegation to 
the House of Repre
sentatives, honored this 
commitment when he intro
duced a proposed Bill of 
Rights. Having been a 
member of the Virginia rati
fying convention, Madison 
naturally chose the Virginia 
report as his model. 

His frrst draft of the right 
to assemble read: "The peo
ple shall not be restrained 
from peaceably assembling 
and consulting for their com
mon good." Sources at 422, 
The House of Repre
sentatives approved a text 
closely tracking this initial 
proposal: " ... the right of the 
people peaceably to assem
ble and consult for the com
mon good ... shall not be 
infringed." Sources at 424. 
The Senate proposed the fi
nal version, dropping the 
phrase, "and consult for the 
common good," and substi
tuting the word, "abridging" 
for "infringed." The House 
concurred. 

According to the records 
of the debates in the House, 
there was some discussion 
about the significance of the 
phrase, "consult for the com
mon good." It began with 
Congressman Sedgwick's 
motion to strike the words, 
"assemble and" so that the 
assembly guarantee would 
be protected as "the right of 
the people to consult for the 
common good." 

The Sedgwick motion 
was vigorously opposed, 
and ultimately defeated. 
Sedgwick claimed that the 

"right to assemble" was pre
supposed by the "right to 
consult for the common 
good." Congressman Gerry 
claimed the opposite. To as
semble, he argued, was a 
condition precedent to the 
right to consult "be
cause ... [the people] could 
not consult unless they met 

consult for the common 
good. Hence, the phrase 
was unnecessary, and possi
bly even limiting. 

That the right to assemble 
includes purposes other than 
the common good was well
settled. Cooley claimed that 
the right existed to assemble 
"for religious, social, indus-

At the heart of the right of the 
people to assemble is the right of 
the people to choose the subject 
matter of the assembly and the 

viewpoints to be presented. 

for that purpose." 
Congressman Gerry car

ried the day. The right to 
assemble was primary; the 
right to consult was derived 
from it, not the other way 
around. While this position 
could have led to further dis
cussion whether the phrase, 
"consult for the common 
good," was surplusage, there 
was none. 

That phrase was struck, 
however, by the Senate. Be
cause the Senate sat behind 
closed doors until February 
1794, there is no report of 
the Senate debates on the 
Bill of Rights. 

The final version of the 
Bill of Rights was a product 
of a conference committee 
composed of members from 
both the House and the Sen
ate. Most likely, the House 
accepted the Senate change 
in the text describing the 
right to assemble because 
the House had already deter
mined that the right to as
semble included the right to 

trial, or political purposes." 
While there was "no doubt 
its political value ... was in 
view in adopting the amend
ment," the language of the 
amendment could not be 
construed to require proof 
that the assembly was a po
litical meeting. Cooley, 
Constitutional Limitations 
at 268. 

Several Supreme Court 
opinions have endorsed this 
reading of the text. In 
United States v. Cruikshank, 
92 U.S. 542,541 (1875), the 
Court stated that the right to 
assemble guaranteed the 
right to assemble for any 
"peaceful and lawful pur
pose." In Hague v. CIO, 307 
U.S.496, 519 (1939),Justice 
Harlan Fiske Stone stated 
that the First Amendment 
right to assemble extended 
to "any lawful purpose." 

In Hague, the claimed 
right to assemble related to 
the rights of workers under 
the National Labor Rela
tions Act. The fact that the 
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meetings had nothing to do 
with political matters, but 
solely concerned economic 
ones, did not preclude reli
ance on the right to assem
ble. Id., 307 U.S. at 512-13. 

THE PRINCIPLES 

At the heart of the right of 
the people to assemble is the 
right of the people to choose 
the subject matter of the as
sembly and the viewpoints 
to be presented. To hold 
otherwise would, as the Su
preme Court stated in the 
1937 case of DeJonge v. 
Oregon, 299 U.S. 353 
(1937), destroy the central 
purpose of the right, namely: 

/T]o maintain the oppor
tunity for free political dis
cussion, to the end that 
government may be respon
sive to the will of the people 
and that changes, if desired, 
may be obtained by peaceful 
means. Therein lies the se
curity of the Republic, the 
very foundation of constitu
tional government. Id., 299 
U.S. at 365. (Emphasis 
added.) 

Twelve years later, Jus
tice William 0. Douglas 
struck down a conviction for 
breach of the peace for a 
speech delivered at a meet
ing conducted under the aus
pices of the Christian 
Veterans of America. The 
trial judge had instructed the 
jury that it could convict 
upon a finding that the de
fendant's remarks "stir[red] 
the public to anger, invite[ d) 
dispute, ... [brought] about a 
condition of unrest, or cre
ate[ d) a disturbance or...ar
rous[ed] alarm." 

Relying on the DeJonge 
statement quoted above, Jus-
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tice Douglas observed: 
The right to speak freely 

and to promote diversity of 
ideas and programs is .. . one 
of the chief distinctions that 
sets us apart from totalitar
ian regimes. 

Accordingly a function of 
free speech under our system 
of government is to invite dis
pute. It may indeed best 
serve its high purpose when 
it induces a condition of un
rest, creates dissatisfaction 
with conditions as they are, 
or even stirs people to an
ger ... There is no room under 
our Constitution for a more 
restrictive view. For the al
ternative would lead to 
standardization of ideas 
either by legislatures, courts, 
or dominant political or com
munity groups. Terminiello 
v. Chicago, 337 U.S. 1, 4 
(1949). 

To guard against the un
constitutional "stand
ardization" of ideas, the 
Court has consistently held 
that the First Amendment 
prohibits any law discrimi
nating against the people's 
choice of subject matter con
tent or viewpoint. This two
fold principle was endorsed 
just last term in a survey of 
cases stretching over a 
twenty-two year period: 

It is axiomatic that the 
government may not regulate 
speech based on its substan
tive content or the message it 
conveys .. .In the realm of pri
vate speech or expression, 
government regulation may 
not favor one speaker over 
another ... the government of
fends the First Amendment 
when it imposes financial 
burdens on certain speakers 
based on the content of their 

expression ... When the gov
ernment targets not subject 
matter but particular views 
taken by speakers on a sub
ject the violation of the First 
Amendment is all the more 
blatant ... Viewpoint discrimi
nation is thus an egregious 
form of content discrimina
tion .... Rosenberger v. Univ. 
ofVirginia, - -U.S.--, 132 
L. Ed2d 700,714-15 (1995). 

In addition, the right of 

the basis of the subject matter 
content of their handbill or 
the viewpoint being dissemi
nated. 

Nevertheless, the Court 
struck down each ordinance 
on the grounds that it 
"abridge[d] the individual 
liberties secured by the Con
stitution to those who wish to 
speak, write, print or circu
late information or opinion." 
Id., 308 U.S. at 160. 

The right of the people to assemble guar

antees a right of access to other people in 

certain public places in order to invite oth

ers to communicate with them. 

the people to assemble guar
antees a right of access to 
other people in certain public 
places in order to invite oth
ers to communicate with 
them. This right is an abso
lute one subject only to rules 
governing time, place and 
manner. 

In Schneider v. State, 308 
U.S. 147 (1939), the Court 
dealt with three municipal or
dinances forbidding the dis
tribution of handbills on 
public streets and sidewalks. 
Two of the handbills invited 
the recipient to a meeting; 
one invited the recipient to 
join with the distributor in his 
decision not to patronize a 
store. 

The cities defended their 
ordinances on the ground that 
they were designed to protect 
the streets from littering. 
There was no evidence that 
any of the ordinances had 
been enforced in a manner 
giving rise to an inference 
that the handbillers were be
ing discriminated against on 

The Court reached this 
conclusion by frrst observing 
that "[m]unicipal authorities, 
as trustees ofthe public, have 
the duty to keep their com
munities' streets open and 
available for movement of 
people and property, the pri
mary purpose to which 
streets are dedicated." Id. 
Given this duty to keep 
streets and other public ways 
open to the public, the Court 
further observed that "the 
streets are natural and proper 
places for the dissemination 
of information and opinion ." 
Id., 308 U.S. at 163. 

To reinforce this point, the 
Court cited Hague v. CIO, 
307 U.S. 496 (1939) where 
Justice Owen Roberts had 
written: 

Wherever the title of 
streets and parks may rest, 
they have immemorially been 
held in trust for the use of the 
public and, time out of mind, 
have been used for purposes 
of assembly, communicating 
thoughts between citizens, 
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and discussing public ques
tions. 

Such uses of the streets 
and public places has, from 
ancient times, been a part of 
the privileges, immunities, 
rights, and liberties of citi
zens. Id., 307 U.S. at 515. 

Having established the 
right of the handbiller to be 
upon the streets, the Court 
turned to the authority of the 
public officials. It concluded 
that its power was to insure 
that normal movement was 
not hampered, but that 
authority could not be ex
tended to prevent an individ
ual tendering a handbill to 
another without proof that 
the act unreasonably inter
fered with that movement. 
Id., 308 U.S. at 160. 

While theSchneideropin
ion purported to apply the 
First Amendment guarantees 
of the freedom of speech and 
the freedom of the press, nei
ther the text nor the history of 
those two guarantees could 
possibly support the princi
ple endorsed by the Court. 
See Titus, "The Freedom of 
Speech" and "The Freedom 
of the Press" in The Fore
casts dated September, Octo
ber, November , and 
December 1995. But the 
right of the people to assem
ble could. For a right of ac
cess to certain public places, 
subject only to regulations of 
time, place, and manner, is 
essential to maintain the peo
ple's residual civil sover
eignty without discrim
ination in favor of the exist-
ing civil order. ~ 

(To be continued) 
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TWO SPIRITUAL WARS 
by Marilyn J. Titus 

I t was an unusual dream 
that warned me: a beau
tiful pastoral scene with 

gently rolling hills, occasional 
large oak trees well placed by 
the artist and a fantastically 
beautiful pure baby blue sky. 

I was fascinated by the 
beauty of the sky-- the pu
rity of the baby blue. 

And, then I noticed: it was 
not a painting. It was abso
lutely still like a painting but 
it was a live view. 

Nothing was happening in 
this dream. I was merely 
looking at this beautiful scene. 

Then I noticed two wrin
kles in the upper right hand 
corner of the otherwise per
fect sky. "What are those two 
mars in the sky?" I said in my 
dream. 

I awakened to a normal 
day, showered and went 
downstairs for breakfast. 
Every once in awhile I would 
have that question come back 
into my mind. "Why had I 
used the word 'mars' instead 
of the word I would normally 
use?" I thought. 

Finally, I told my husband 
about my dream. I empha
sized that it was a most un
usual dream as it seemed like 
it wouldn't go away. I told 
him I was puzzled by my use 
of a word that I would not 
normally use to describe what 
I saw. He listened politely but 

then went about his business 
getting ready for work. 

A few days later, my hus
band, Herb, came home to see 
me sitting on the couch with 
an encyclopedia on my lap. I 
was reading intensely. All of 
this, of course, was very un
usual for me as I'm not a natu
ral reader but a doer. "What 
are you reading?" he asked. I 
told him that the dream I had 
with the two mars in the sky 
would not leave me alone and 
that finally I realized that 
Mars is a planet in the sky and 
that maybe that was a clue. 
So, I was reading about the 
planet Mars. 

Herb sat down beside me 
and started reading also. "Oh 
dear," he said. "Oh dear 
what," I thought as I looked at 
him. Then I noticed he was 
reading below where I was 
reading. 

"Look at this -- Mars: the 
god of war," he continued. 

Webothsatstill. WasGod 
telling us that there were go
ing to be two wars in the heav
ens -- two spiritual wars? 

Within two weeks a crisis 
broke out in the family. Our 
son rang our door bell late at 
night, getting us out of bed. 
He had his wife by the hand 
and asked if they could come 
in. "Of course," we re
sponded. "We need help," 
was his request. 

That evening was the be
ginning of the worst spiritual 
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attack we had ever been in or 
ever known about. It was 
worse than any story we had 
heard. We did everything we 
could as our son lost about 
fifty pounds, couldn't keep 
food down, became exceed
ingly weak and nearly lost 
control of everything. We 
prayed constantly and sup
ported him with prayer, 
money and lots of time and 
work. Within the first few 
days of this, Herb's father 
died of cancer. 

Finally, horribly wounded 
but with a will to survive, our 
son's health began to im
prove. As it did, everything 
else started to improve. At the 
time, I could see the losses so 
clearly and had a very hard 
time seeing the victories. 
That war is not yet over but I 
can see enough of God's lov
ing hand to trust Him that 
there will be a solid victory to 
look at one day. 

Then the second war broke 
out. It came just as quickly 
and viciously. This one was 
aimed at Herb. Would he sur
vive? Would he be horribly 
wounded? Would it shake his 
faith in the Lord? Would he 
come out of it victorious? The 
Lord already knew. So, again 
we opened our Bibles and got 
down on our knees before 
Him. "Give us direction, 
Lord. Tell us what to do." 

We had learned a lot from 
the first battle. To most peo-

ple this would be the final 
blow. But, to us it was a time 
to watch and listen to what the 
Lord was going to do. We 
knew that He never lose$. 
The first attack hit our hearts 
because it was leveled at our 
son. The second attack raised 
our faith because we had seen 
God's hand prevail in new 
ways through the first attack. 

Looking at others, I see 
many who are facing not one, 
but two spiritual wars. Sev
eral people have recently lost 
their jobs and they have or 
someone in their families has 
become very ill. Two dear 
Christians lost all that they 
had and then came down with 
cancer. 

Some very good smaller 
ministries are going under just 
when we need them the most. 
People have been giving to the 
flamboyant ministries, when 
the smaller -- get the job 
done-- ministries have not 
been able to continue. Ac
cording to a recent report, this 
is happening while homo
sexuals are getting billions of 
tax dollars to promote their 
abominable practices to your 
and my children and grand
children. Are we not all in 
two spiritual wars? Will we 
all get to our knees and stop 
just asking God to "heal our 
land" but ask Him, "Give us 
direction, Lord. Tell us what 
to do." 
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