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JURY NULLIFICATION 

What was re
quired, we 

were told, was 
a jury com

posed of peo
ple who saw 

nothing, heard 
nothing, and 

knew nothing. 

America is still reeling 
from the not guilty 
verdict in the Simp

son murder trial. Opinions 
both positive and negative 
abound. Lost in the cacoph
ony is an issue that transcends 
the race question dominating 
the news. It is the role of the 
jury in the American system 
of criminal justice. 

From the outset of the 
Simpson case, the American 
people were led to believe that 
no one who had watched the 
televised Bronco "chase" or 
read the newspaper accounts 
of the murder or expressed 
any opinion about the case 
could possibly serve on the 
jury. What was required, we 
were told, was a jury com
posed of people who saw 
nothing, heard nothing, and 
knew nothing. 

This approach to the selec
tion of the jury carried over to 
Judge Ito's decision to se
quester it during the trial. The 
jury must be kept- at all costs 
- from seeing something or 
hearing something that had 
not been presented in the 
courtroom. 

This kind of approach to 
jury selection and supervision 
nullifies the true role and pur
pose of the jury. First of all, 
in a celebrated case like the 
Simpson trial, it encourages 
people who want to serve on 
the jury to lie about what they 
have seen and heard. Sec
ondly, it sways those who are 
selected to serve to speculate 
about what is being kept from 
them or, better yet, to beat the 
system and find out "what is 
really going on." 

What is expected of a jury 
is that it will make its decision 
based upon the law and the 
facts presented in the court
room, not upon prejudice, 
speculation, or personal con
viction. A jury that knows 
nothing is likely to be a jury 
that is easily manipulated by 
judge or attorney to render a 
verdict on grounds totally un
related to the case before it. 

And this appears to be ex
actly what happened in the 
Simpson case. It was not that 
there was no basis for enter
taining a reasonable doubt; 
there was. It was that the 
American people have no 

confidence that this jury - af
ter less than 4 hours of delib
eration - was not prevailed 
upon by Johnnie Cochran's 
closing summation to "send a 
political message" about ra
cism to white America. 

If we learn anything from 
the Simpson case, it should be 
to determine that juries are se
lected and instructed in such a 
way as to perform the job that 
they are designed to perform. 
To apply the law to the facts 
and administer justice in the 
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case before it. To even begin 
to reach this goal, we must go 
back to our history books and 
renew our understanding of 
the design and purpose of the 
jury in the administration of 
the criminal law. 

IMPARTIAL JURORS 

Back in the 1960's Black 
Panther, Huey Newton, 
faced charges that he had 
murdered an Oakland police
man. Faced with the real 
danger that a jury would be 
moved by racism to convict, 
San Francisco defense attor
ney, Charles Garry, probed 
prospective jurors for evi
dence of prejudice. 

He asked one juror this 
question: 

As you sit there right now, 
do you believe that Huey 
Newton shot and killed, 
stabbed, whatever it was, Of
ficer Frey? 

The prospective juror an
swered: 

I don't know whether he 
shot him or not. That I can't 
say. 

To the unlearned ob
server, this answer would 
demonstrate impartiality. 
But the judge knew exactly 
where Mr.Garry was going. 
So he interrupted: 

... [U]nder our law there 
is a presumption of inno
cence to start with. When 
you start the case the defen
dant is presumed to be inno
cent, and it is up to 
the ... prosecution ... to prove 
to you beyond a reasonable 
doubt that the defendant is 
guilty. Do you understand 
that? 

After receiving an affirm
ative answer to his question, 

the judge led the prospective 
juror through a series of 
questions until the prospect 
agreed that as Huey Newton 
stands before him he is not 
guilty. 

Mr. Garry didnotgiveup. 
He asked: 

[D ]o you really believe 
that as Huey Newton sits 
here right now next to me, 

a juror who knew the govern
ing rule of presumption of 
innocence, but for one who 
was committed to it. In order 
to be qualified as an impartial 
juror, a person could not be 
ignorant about the funda
mental rule of Anglo-Ameri
can justice that a defendantin 
a criminal case was pre
sumed innocent until proven 

In order to reap the fullest advan
tage of the inestimable privilege of 
the trial by jury, great care ought to 
be taken that none but qualified per

sons should be appointed to serve. 
that he is innocent of any 
wrongdoing of any kind? 

The prospect replied: 
No. That I don't believe. 
Mr. Garry challenged the 

juror for cause. The judge 
came back with another se
ries of questions and was 
about to dismiss the juror for 
cause when the prosecutor 
stepped in, leading the juror 
line by line to the conclusion 
that he would not decide th~ 
case except upon the evi
dence introduced in court. 

Satisfied, the judge turned 
the juror back over to Mr. 
Garry who asked: 

Q. As Huey Newton sits 
here next to me now, in your 
opinion is he absolutely in
nocent? 

A. Yes. 
Q. But you don't believe 

it, do you? 
A. No. 
THE COURT: Challenge 

is allowed. 
Mr. Garry knew what he 

was looking for, not only for 

guilty beyond a reasonable 
doubt by competent evi
dence. 

If prospective jurors who 
are informed or educated are 
"winnowed" from the jury 
pool, as Judge Ito did in the 
Simpson case {Newsweek39 
(Oct. 16, 1995)}, then the 
jury will most likely be com
posed of people who know 
nothing - and care less -
about the rules of law that 
govern the administration of 
justice. Such persons are not 
qualified to serve because 
they will prove to be putty in 
the hands of a shrewd lawyer 
or of a dominant juror. 

The 1784 Constitution of 
New Hampshire recognized 
this truth: 

In order to reap the fullest 
advantage of the inestimable 
privilege of the trial by jury, 
great care ought to be taken 
that none but qualified per
sons should be appointed to 
serve.... Source of Our Lib
erties 38 5 (Perry, ed Rev. ed. 

1978). 
The 1776 Constitution of 

North Carolina was even 
more explicit when it stated: 

That no freeman shall be 
convicted of any crime, but 
by the unanimous consent of 
a jury of good and lawful 
men .... Id. at 355. 

America's founders 
would have known that one 
could not choose a jury at 
random from a telephone 
book. They also would have 
known that a jury' s ability to 
carry out its responsibility 
would be nullified if it was 
populated by persons who 
did not watch TV, listen to 
radio shows, or visit book
stores. Newsweek 42 
(Oct.l6 1995). They also 
would have insisted that the 
jury be drawn from a pool of 
people who lived in the de
fendant's or other similar 
neighborhood. 

NEIGHBORING 
JURORS 

The Simpson case was 
not tried in a courthouse 
nearest to the place where the 
crime was committed. 
Rather, it was tried in "down
town Los Angeles" the 
neighborhoods of which 
were vastly different from 
the ones in which Simpson 
and the murder victims lived. 
In early America the place of 
trial was a central feature of 
the right to jury trial. 

The 1776 Virginia Con
stitution spelled this out in 
explicit terms: 
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That in all capital and 
criminal prosecutions a man 
hath a right ... to a speedy 
trial by an impartial jury of 
twelve men of his vicinage ... 
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Id. at 312. 
Vicinage was the old-fash

ioned way of saying "neigh
borhood." From it we get the 
word, vicinity, which means 
"nearness of place." 

The 1776 Constitution of 
Maryland had this to say 
about the importance of this 
aspect of the right to jury trial: 

That the trial of facts 
where they arise, is one of the 
greatest securities of the lives, 
liberties and estates of the 
people. Id. at 348. 

Indeed, the place of trial, 
and hence the "neighbor
hood" from which jurors were 
to be drawn was so important 
that King George lll' s denial 
of it earned a place in the list 
of grievances in the Declara
tion of Independence. Id. at 
320. This grievance had been 
set out in even greater detail in 
the 1774 Declaration andRe
solves of the First Continental 
Congress: 

12 Geo. III ch. 24 ... de
prives the American subject of 
a constitutional trial by jury of 
the vicinage, by authorising 
the trial of any person, 
charged with the committing 
of any offence described in 
said act ... to be indicted and 
tried for the crime in any shire 
or county within the realm. 
Id. at 289. 

In America today, in cele
brated cases like the Simpson 
and Oklahoma City bombing 
prosecutions, the assumption 
is that the trial must take place 
outside the neighborhood in 
order to insure that the jury 
will be composed of people 
untouched by emotion for the 
defendant or the event. 

But the right to jury trial 
was not birthed in a society 
committed to the proposition 

that anonymity is the key to 
justice. Rather it was commit
ted to the proposition that jus
tice in criminal cases was best 
administered by one's peers, 
one's equals. 

In the Simpson case, we 
are just beginning to see the 
tragic results of moving the 
trial outside of the defendant's 
Brentwood peers. The jurors 

are perceived by Simpson's 
neighbors as "star struck." 
And there is some evidence of 
just that. For example, 
Newsweek reported "that 
three quarters of the final ju
rors replied on questionnaires 
that they believed that Simp
son was unlikely to commit 
murder because he excelled at 
football." Newsweek 43 (Oct. 
16, 1995). 

With reports like these, it 
should come as no surpise that 
Newsweek reported a week 
later: 

[Simpson's] neighbors in 
tony Brentwood and Manhat
tan wanted nothing to do with 
him. Some members of his 
Riviera Country Club made it 
known he's not welcome to 
golf there. Newsweek 34 
(Oct. 23, 1995). 

Had Simpson been acquit
ted by ajury ofhis "peers," he 
undoubtedly would have been 
given a different welcome 
home. 

When a jury is composed 
of strangers, however, their 
decision does not pack the 
same moral force, especially 

with those who think that he is 
guilty. What a jury composed 
of one's neighbors guarantees 
is accountability, not only for 
the jurors themselves, but also 
for the people's willingness to 
live in a society where it is 
better to let a guilty man go 
free than to risk conviction of 
the innocent. That alone is 
reason enough to try even 

celebrated cases in the neigh
borhood. The problem with 
moving the venue of trial to a 
place far removed from the 
crime is that jurors know that 
they will not have to answer to 
their peers in the same way as 
they would in another neigh
borhood. 

Any other view of jury ac
countability is based upon the 
ill-conceived notion that ju
rors have a right to act con
trary to law, to follow their 
"consciences." Nothing 
could be further from the 
truth. While it is true that ju
ries are not bound by the 
"law" as told to them by a 
judge, theymustobeytheLaw 
as it is given by the Creator. 

In order to guard against 
lawlessness - whether in favor 
of the prosecution or the de
fense - the rule of unanimity 
became an essential ingredi
ent of the right of trial by jury. 

UNANIMOUS JURORS 

In some early American 
constitutions, the principle of 
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unanimity was made explicit. 
The 1776 Constitution of 
Pennsylvania was typical: 

That in all prosecutions for 
criminal offences, a man hath 
a right to ... a speedy trial, by 
an impartial jury ... , without 
whose unanimous consent of 
which jury he cannot be found 
guilty .... Sources at 330. 

Why unanimity? First of 
all, how can we be sure that 
the prosecution has proved its 
case beyond a reasonable 
doubt if even one juror dis
sents from a guilty verdict? 

And why should we want 
to be so certain? Justice Wil
liam 0. Douglas once ob
served that the reason for the 
reasonable doubt rule was 
linked to the sinful condition 
of mankind: 

Every criminal prosecu
tion crosses treacherous 
ground,! or guilt is common to 
all men. Yet the guilt of one 
may be irrelevant to the 
charge on which he is tried ... 

The risk of loss of liberty 
and the certainty that if found 
guilty he will be "stigmatized 
by the conviction" ... [have led 
to the rule that] err[s] on the 
side of letting the guilty go 
free rather than sending the 
innocent to jail. Johnson v. 
Louisiana, 406 U.S. 356, 392-
93 (1972) (Douglas dissent
ing) 

This rule, in turn, is but
tressed by the unanimity rule, 
"forcing [jurors] to deliberate 
in order to reach a ... verdict." 
In the "rough and tumble of 
the jury room" a "preliminary 
perception of guilt or inno
cence" can be turned around 
by "the earnest and robust ar
gument necessary to reach u
nanimity." Id., 406 U.S. at 
388-89 (1972) (Douglas dis-
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sen tin g). 
But the jury did not work 

that way in the Simpson case. 
Its deliberations were charac
terized as "polite and or
derly." Had the unanimity 
rule been allowed to work in 
the case where it was reported 
that the initial vote was 10-2, 
it would have taken a lot 
longer than 4 hours to reach a 
verdict. But the normal jury 
deliberative process was 

clearly compromised by 
Judge Ito's sequestration or
der keeping them away from 
family and friends. Under 
such circumstances it does not 
take much for 1 or 2 holdouts 
to cave in. Newsweek 38-39 
(Oct. 16, 1995). 

CONCLUSION 

What went wrong in the 
Simpson case was the failure 

to honor the jury as twelve 
human beings commissioned 
to apply the law to a set of 
facts complicated by scien
tific technology and sloppy 
police work. While the law
yers, the judge and the wit
nesses became familiar 
household names and faces, 
the jurors were kept off cam
era, known only by their num
bers, their sex, and their color 
of skin. Such dehumanization 
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robbed the jury of their iden
tity with all Americans, as fi
nite and fallible men and 
women. And it also stole 
from them an awareness of 
their grave responsibility -to 
decide the case according to 
the rule of law and, thereby, 
stand firm in the great Ameri
can tradition of acquittal de
spite public opinion to the 
contrary. ~ 

CONSTITUTIONAL 
LEGALISM 

Law has be
come - in Amer
ica especially -
the "ultimate 

solution" to all 
conflicts within 

the society. 

A lexandr Solzhenitsyn 
- in his June 1978 
commencement ad

dress at Harvard - observed 
that the West "has chosen for 
itself' a "legalistic" way of 
life. What he meant by this, 
he explained, is that law has 
become - in America espe
cially- the ''ultimate solution" 
to all conflicts within the soci
ety: 

If one is right from a legal 
point of view, nothing more is 
required, nobody may ... urge 
self-restraint or renunciation 
of these rights.... Solzhenit
syn, "A World Split Apart," 
Solzhenitsyn at Harvard 7 
(1980). 

With law as its only com
pass, Solzhenitsyn claimed 
that the United States and 
other western nations have 
been propelled headlong into 
"the abyss of human deca-

dence." Citing the legal pro
tections afforded pornogra
phy, as one example, he 
concluded: 

Life organized legalisti
cally has ... shown its inability 
to defend itself against the 
corrosion of evil. Id. at 8-9. 

Eighteen years have passed 
since Solzhenitsyn issued his 
warning; yet it goes unheeded. 
The pornography malaise has 
assumed epidemic propor
tions. Efforts to clean up tele
vision, music, film, and the 
arts struggle to retake the 
moral highground from the 
media moguls who have -
thanks to the United States Su
preme Court - the First 
Amendment on their side. 

The killing of the unborn, 
now that it has been reaf
firmed by a "conservative" 
Supreme Court, is so "welles
tablished" that even men like 

William Bennett have called 
for a moratorium on the politi
cal fight over abortion. They 
hope to win the battle over the 
sanctity of human life by 
changing the culture. 

If Solzhenitsyn is right, the 
cultural battle cannot be won 
because "the tissue of life [in 
America] is woven of legalis
tic relationships, ... creat[ing] 
an atmosphere of spiritual me
diocrity that paralyzes man's 
noblest impulses." Id. at 8. 

The evidence appears to 
support Solzhenitsyn. Not 
only is pornography dominat
ing the air waves and the mov
ies, but it has invaded the 
public schools, even down to 
the elementary level. And the 
right to kill the unborn is being 
extended to the right to die. So 
long as these rights are justi
fied in the name of the law, 
there is little, if anything, left 
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of community moral suasion 
to stand up against the claim 
of legal right. 

Nowhere is this more evi
dent than in the battle over 
homosexual rights. For over 
twenty years now, so-called 
gay and lesbian rights groups 
have lobbied for legal protec
tion from discrimination in 
housing, employment, and 
public accomodations compa
rable to that extended to racial 
minorities and women. 

remove from the civil authori
ties all jurisdiction over mat
ters of discrimination against 
the homosexual lifestyle. 

The Colorado Supreme 
Court sided with the homo
sexual activists, holding that 
the 14th Amendment of the 
United States Constitution 

the "swing votes," - knowl
edgable court observers are 
forecasting a victory for the 
pro-homosexual activists. 

JUDICIAL ARROGANCE 

The New York Times re
ported thatJustices O'Connor 

The reason for this strategy 
is simple. Those pressing for 
the acceptance of the "homo
sexual lifestyle" were gaining 
precious little ground in their 
efforts to persuade. By politi
cizing the issue with a call for 
legal protection, they hoped to 
succeed by shifting the debate 
over the legitimacy of homo
sexuality from the community 
to the courts. 

Justice Ruth Bader Ginsburg 

And succeed they did in 
local community after local 
community, until November 
3, 1992, when the people of 
Colorado voted by a 53.4% 
majority to derail the effort in 
that state by amending the 
state constitution. The 
amendment - popularly 
known asAmendment2 -pro
hibited the state and local gov
ernment from making 
"homosexual, lesbian or bi
sexual orientation" the basis 
for any legal claim of dis
crimination or entitlement. 

The reaction of the pro-ho
mosexual groups to this elec
toral defeat was swift. They 
went to court, claiming that 
they had a constitutional right 
to get their political agenda 
enacted by the state legisla
ture and local governments. 
In making this claim, they de
nied to the people the right to 

guaranteed to them "the fun
damental right to participate 
equally in the political proc
ess." The State Court con
cluded that Amendment 2 
denied that right by prevent
ing the homosexual rights 
proponents from taking their 
claim for legal protection 
from discrimination to the 
state legislature or the local 
government legislative bod
ies. Evans v. Romer, 854 P.2d 
1270, 1282-85 (Colo. 1993). 

From this ruling, the State 
of Colorado sought review in 
the United States Supreme 
Court. The High Court 
granted its petition. On Octo
ber 10, 1995, the Court heard 
oral arguments on the merits 
of the case. Based upon early 
reports of the questions posed 
by the justices, especially by 
Justices Anthony Kennedy 
and Sandra Day O'Connor -

and Kennedy "both appeared 
troubled by the state's argu
ments." The New York Times 
A18 (Oct. 11, 1995). Asking 
the first question, Justice Ken
nedy stated that he had never 
seen a statute like Amend
ment 2 which had the effect of 
fencing out homosexuals as a 
class from all legal protection. 

In response, Colorado As
sistant Attorney General, Tim 
Tymkovich, denied that ho
mosexuals would be denied 
the protection oflaws of"gen
eral applicablity." He 
claimed that Amendment 2 
simply denied legal protection 
when such protection rested 
on a claim of discrimination 
based upon sexual orienta
tion. 

Justice O'Connor reacted 
with skepticism: "How do we 
know that?" Mr. Tymkovich 
acknowledged that he could 
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not answer that question with 
certainty as Amendment 2 had 
never been put into effect and, 
therefore, never applied by 
any court. 

Justice O'Connor's con
cern, however, went deeper 
than a perceived ambiguity of 
the language of the Amend
ment. She wanted to know 
what would happen if a homo
sexual was denied the right to 
borrow books at a public li
brary. What then? Tymk
ovich conceded that the 
Amendment might prevent 
any legal recourse if the denial 
was based upon the person's 
sexual orientation. 

This opened the door for 
Justice Ruth Bader Ginsburg 
to suggest that Amendment 2 
would also preclude a homo
sexual from seeking a legal 
remedy for discrimination by 
a publically-funded hospital. 
Having been denied such ac
cess to the courts, Justice 
Ginsburg argued that, had the 
same thing happened to 
women before they had won 
the right to vote, women 
would not have been able to 
generate support at the local 
level to build a national move
ment for suffrage. The Wash
ington Post A3 (Oct. 11, 
1995). 

But women were discrimi
nated against, and afforded no 
legal protection against such 
discrimination, for nearly 150 
years before women won the 
right to vote. For example, 
prior to the ratification of the 
Nineteenth Amendment guar
anteeing women the right to 
vote, married women were 
denied access to a number of 
occupations of civil life, in
cluding the practice of law. 
See Bradwell v. Illinois, 83 
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U.S. (16 Wall.) 130, 140-42 
(1873). Even after the adop
tion of that amendment, 
women still experienced dis
crimination based upon their 
sex and were afforded no le
gal protection against such 
discrimination. See, e.g., 
Goesart v. Cleary, 335 U.S. 
464 93 L.Ed. 163 (1948). 

The point here is that 
women did not obtain legal 
protection from sex discrimi
nation before they won the 
right to vote; indeed, they did 
not get such legal protection 
until Congress enacted the 
Civil Rights Act of 1964 and 
until the Supreme Court 
changed its views about sex 
discrimination under the 
Equal Protection Clause in 
1971. In short, women won 
the right to vote, not by legal 
coercion, but by persuasion. 

What the people of Colo
rado did in 1992, when they 
adopted Amendment 2, was 
to establish as a matter of con
stitutional policy that the ho
mosexual community would 
have to win acceptance by 
persuasion without the benefit 
of legal sanction. In essence, 
that was Mr. Tymkovich's fi
nal appeal before the High 
Court when he claimed that 
Amendment 2 was "a political 
response to what people 
might perceive as laws going 
too far." The New York Times 
Al8 (Oct. 11, 1995). 

Justice David Souter, how
ever, was not convinced. He 
asked Mr. Tymkovich if he 
had any "rational basis" for 
the people's concern that the 
homosexual activists had 
gone "too far." The belea
guered lawyer answered that 
the amendment addressed 
"very fundamentally, sensi-

tive cultural and moral con
cerns of our state." To which 
Justice Souter replied that 
such concerns gave no ra
tional basis for the Amend
ment. 

By invoking the standard 
of "rationality," Justice 
Souter uncovered the Court's 
legal trump card. Since the 
New Deal, the Court has arro
gated to itself the right- in the 
name of the Constitution - to 

heightened sense of rational
ity - that the Court is most 
likely to invoke in the 
Amendment 2 case. The 
Amendment's opponents 
have conceded that sexual ori
entation is not entitled to the 
same kind of constitutional 
protection from discrimina
tion as afforded to race and 
sex. Nevertheless, they have 
claimed that homosexuals, 
having been subjected to "ir-

By invoking the standard 
of ''rationality,'' Justice 

Souter uncovered the 
Court's legal trump card. 

review any law to determine 
if it is "rational." 

At no time has the Court 
ever demonstrated that the 
Constitution requires a legis
lature to act rationally. The 
word does not appear in the 
constitutional text. Without a 
textual reference point, the 
Court has given the term a 
chameleon-like interpreta
tion, loosely applying it in 
cases involving so-called 
"economic" interests and 
tightening it up a notch in 
cases involving minorities 
who do not quite fit the same 
category as race. Contrast, 
e.g., Williamson v. Lee Opti
cal, 348 U.S.483 (1955) with 
City of Cleburne v. Cleburne 
Living Center, 473 U.S. 432 
(1985). 

It is the latter meaning - a 

rational" prejudice, merit 
more constitutional protec
tion than that afforded various 
economic classes. 

What the rationality stand
ard enables the Court to ac
complish is to set a legal 
benchmark in every case, 
leaving no room for argument 
that the Court has absolutely 
no jurisdiction. In the name 
of "rationality," the Court has 
taken for itselftherole of final 
arbiter in every matter that 
comes before it. Thus, no 
classification escapes from its 
legal clutches. 

POPULAR AUTHORITY 

In 1963, Justice Hugo 
Black attempted to extricate 
the country from this legal 
strait-jacket. In Ferguson v. 
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Skrupa, 372 U.S. 726 (1963), 
he ruled that a Kansas statute 
prohibiting any person other 
than a lawyer to engage in the 
business of "debt-adjusting" 
was not unconstitutional. In 
doing so, Justice Black ex
pressly rejected the claim 
"that it is the province of 
courts to draw on their own 
views as to the morality, le
gitimacy, or usefulness ... to 
decide whether a statute vio
lates" the Constitution. Id., 
372 U.S. at 728-29. 

It is not, Justice Black con
tinued, for the Court to decide 
whether a law is "for the pub
lic good"; rather, it is for the 
legislature, the people's rep
resentatives: 

We conclude that the Kan
sas legislature was free to de
cide for itself that legislation 
was needed to deal with the 
business of debt adjusting. 
Unquestionably, there are ar
guments showing that the 
business of debt adjusting has 
social utility, but such argu
ments are properly addressed 
to the legislature, not to us .... 

Nor is the statute's excep
tion of lawyers a denial of 
equalprotectionofthe laws to 
nonlawyers. Statutes create 
many classifications which do 
not deny equal protection; it 
is only "invidious discrimina
tion" which offends the Con
stitution. Id., 372 U.S. at731, 
732. 

Conspicuously absent 
from Justice Black's opinion 
was any effort to assess the 
rationality of the Kansas stat
ute. Instead, he emphasized 
that the Constitution did not 
authorize the Court to "substi
tute its social and economic 
beliefs for the judgment of 
legislative bodies, who are 
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elected to pass laws." Id., 372 
U.S. at 730. 

If this is true for legisla
tures, it is even more true for 
the people. For it is the peo
ple who constitute the legisla
ture, not the courts. It is the 
people who decide the power 
that they wish to confer upon 
their representatives, not the 
courts. As ChiefJusticeJohn 
Marshall put it in Marbury v. 
Madison, 5 U.S. (1 Cranch) 
137, 176 (1803): 

.. . [T]he people have an 
original right to establish, for 
their future government, such 
principles as, in their opinion, 
shall most conduce to their 
own happiness .... " 

This right, Marshall con
tinued, is "the basis on which 
the whole American fabric 
has been erected." 

The very purpose of plac
ing these principles in writing 
was to assure the people - the 
"original and supreme will 
[that] organizes the govern
ment, and assigns to different 
departments their respective 
powers" - that the limits on 
the three departments of gov
ernment will be established 
with certainty, "not to be tran
scended by those depart
ments." Id. 

Whenever any department 
of government, even the judi
ciary, departs from the written 
text of the Constitution and 
assumes for itself powers not 
granted by the people, it in
fringes upon the nation's 
Charter, the Declaration ofln
dependence, which affirms 
that governments are insti
tuted among men, deriving 
their just powers from the 
consent of the governed, 
that... it is the right of the peo-

ple to alter ... [ any form of gov-
ernment] ... organizing its 
powers in such form, as to 
them seem most likely to effect 
their safety and happiness. 

Both before and after the 
ratification of the United 
States Constitution, the peo
ple of each of the 50 states 
have exercised this right by 
constituting their own gov
ernments, setting such limits 

two hundred years. By popu
lar vote, they amended the 
Colorado State Constitution, 
forbidding their elected repre
sentatives from passing any 
law making homosexual, les
bian, or bisexual conduct or 
orientation the basis for a le
gally "protected status" or a 
legal "claim for discrimina
tion." 

Will the United States Su-

Will the United States Supreme 
Court now - in the name of an 
elusive constitutional norm of 

"rationality"- deny to the people 
the right to so limit the power of 

their legislative servants? 

on those governments as they 
saw fit for their peace, safety, 
and happiness. 

Congress, in the Act which 
enabled Colorado to join the 
Union, specifically recog
nized the right of the people 
of Colorado to constitute the 
government of their state. 
Section 4 of that enabling act 
provided that the state consti
tution be "republican in form, 
and make no distinction in 
civil or political rights on ac
count of race or color ... and 
not be repugnant to the Con
stitution of the United States 
and the principles of the Dec
laration of Independence." 

On November 3, 1992, the 
people of Colorado exercised 
this right, as the People of the 
United States and of the other 
49 states have done for over 

preme Court now - in the 
name of an elusive constitu
tional norm of "rationality" -
deny to the people the right to 
so limit the power of their leg
islative servants? If so, then 
the people of Colorado will be 
reduced to servants of the 
Court, bound by the justices' 
views of morality and social 
utility, backed by the full 
sanctions of civil power. 

CONCLUSION 

Because Solzhenitsyn per
sonally experienced what it 
was like to live in "a society 
without any objective legal 
scale," Americans have de
ferred to his testimony that 
such a society is "a terrible 
one indeed." But the Ameri
can people have been less re-

7 

ceptive to Solzhenitsyn' s pro
phetic warning that "a society 
with no other scale but the 
legal one is also less than wor
thy of man." 

So the "legalization of 
America" has continued 
apace in the nearly two dec
ades after Solzhenitzyn' s 
trumpeted warning at Har
vard. The people of Colorado 
arose in 1992 to stop it. Other 
states may follow Colorado's 
lead, unless the High Court 
stops the people. 

If the Court intervenes, 
then Solzhenitsyn' s picture of 
a decaying West will become 
her destiny: 

... [I]n early democracies, 
as in American democracy at 
the time of its birth, all indi
vidual human rights were 
granted on the ground that 
man is God's creature. That 
is, freedom was given to the 
individual conditionally, in 
the assumptionofhis constant 
religious responsibility. Such 
was the heritage of the pre
ceding one thousand years. 
Two hundred or even fifty 
years ago, it would have 
seemed quite impossible, in 
America, that an individual 
be granted boundless free
dom with no purpose, simply 
for the satisfaction of his 
whims. Subsequently, how
ever, all such limitations were 
eroded everywhere in the 
West; a total emancipation 
occurred from the moral heri
tage of Christian centu
ries .. .. [T] he legalistic 
selfishness of the Western ap
proach to the world has 
reached its peak and the 
world has found itself in a 
harsh spiritual crisis and po-
litical impasse. ~ 
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PSALMS AND HYMNS AND 
SPIRITUAL SONGS 

The psalms 
tied them to 

the past, to the 
foundations of 

Christianity. 
The hymns 

both praised 
and wor

shipped the 
Savior they 

had found in 
1 esus Christ. 
The spiritual 

songs testified 
of the amazing 

grace of the 
Lord Jesus 

Christ. 

by Paul Malm, PhD. 

I sat alone on the desert 
sand. From the restau
rant a couple of hundred 

feet away floated the monoto
nous sounds of an Egyptian 
band playing what seemed to 
be the same melody (?) they 
had begun hours before. 
Darkness was engulfing the 
pyramids a mile or two to the 
east. The rich, arable, corri
dor of the Nile Valley, so dis
tinct from the desert during 
the day, was becoming one 
with the sand, and the few 
lights of Cairo were flicker
ing in the distance. 

How cool the desert be
comes in the evening. How 
wearing the Arab music in the 
background. 

As guests of the Egyptian 
government, we were being 
entertained that evening with 
a banquet at a desert restau
rant. Its coloration and wall 
hangings brightly reflected 
the Egyptian culture. Unlike 
the meager meals the Cairine 
fedayeen would eat that 
night, our Egyptian cuisine 
was sumptuous. 

A musical group began to 
entertain us while we ate. 
Two drummers beatrhythmi
cally, incessantly, mind
numbingly on their tabors. 
Another played the fife. A 
trio strummed vigorously on 
lute-like instruments. Two 
hours later the five or six of 
them were still at it playing 
what seemed to me to be the 

same--or modifications of 
the same-melody to the 
same rhythm. Just three or 
four notes over and over. 
Even the introduction of 
belly-dancers seemed to af
fect the rhythm and melody 
little. While my fellow pro
fes sors clapped along and 
shuffled their feet on into the 
night, I left the restaurant for 
the solitude of the desert 
sands. 

Later, our group's anthro
pologist sought me out and 
asked me why I had left. I 
explained that the music, its 
simplistic structure, and its 
repetitive nature, was driving 
me bonkers. She found that 
amusing. "That's the nature 
of primitive music. You just 
have to get used to it". 

I didn't then, and I don't 
now! 

While sitting in church 
and watching the screen 
come down for another 45 m
inute session of what is de
scribed as worship I was 
reminded of that event in 
Egypt many years ago. In 
place of the Egyptian quintet 
we featured percussion, three 
guitars, a piano and a synthe
sizer. Rhythm, melody, and 
repetition, all at a high deci
bel level. An approach to 
worship now endemic in Pen
tecostal churches of whatever 
stripe. 

Paul the Apostle, writing 
to the early church, exulted in 
its worship and testimony 
practices. Both to the Ephe-

sians and to the Colossians, 
he praises them for "Speak
ing to yourselves in psalms, 
and hymns, and spiritual 
songs, making melody to 
yourselves in the Lord" and 
begs them to continue doing 
so. Paul may not have been a 
musician, but he was acutely 
aware of the presence of the 
Lord in the midst of these 
churches as he visited them. 
The psalms tied them to the 
past, to the foundations of 
Christianity. The hymns 
both praised and worshipped 
the Savior they had found in 
Jesus Christ. The spiritual 
songs testified to Jew and 
Greek, chosen race and cho
sen people, young and old, of 
the amazing grace of the Lord 
Jesus Christ and God' s will
ingness to save the vilest sin
ner, heal sick bodies, cast out 
devils, and give victory not 
only over sin but over every
thing an ungodly and an
tichristian environment could 
throw at them. 

In the over half century 
I've known Him as Savior, 
wehavesungchoruses. Gen
erally they had rhyme and 
meter. Always they had a 
message of worship, praise, 
and individual Christian ex
perience. Generally they re
flected the joy we Christians 
had in knowing and serving 
the Christ to whom we were 
committed. Someofthecho
ruses became repetitive but 
only because, in our joy, we 
wanted to sing them over 
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again, and again, and again .... 
Someone even wrote a gospel 
song reflecting that joy. 
"Sing them over~ to me, 
wonderful words of life. Let 
me more of their beauty see, 
wonderful words of life! 
Words oflife and beauty teach 
me faith and duty. Beautiful 
words, wonderful words, 
wonderful words oflife; beau
tiful words, wonderful words, 
wonderful words of life"! In 
choruses, gospel songs, 
hymns, and spiritual songs, 
they filled the sanctuaries of 
our places of worship with 
praise for who He is, what He 
does, how He does it, and our 
grace-filled relationship to 
Him. They were hymns of 
adoration and doctrine, gospel 
songs of witness, testimony, 
praise, doctrine, and joy. 

Today in many Pentecostal 
and charismatic churches the 
hymnal and the Bible are 
equally ignored. Apathy has 
replaced fervor. I heard of an 
area church that has given 
away its hymnbooks. As for 
myself, I'd prefer to give 
away the screen, projector and 
slides. 

In our churches, I note 
there are few altar calls, fewer 
altar workers leading the peni
tent to God by the Word, no 
testimony services and little 
testimony music. And we 
keep asking where the power 
has gone? Evangelism, for
eign missions, Sunday school, 
and youth activities are wan
ing in enthusiasm. So is the 
message of Christ's second 
coming. 

How do we train our mem
bers in evangelism if we do 
not infuse them with the sa
cred enthusiasm born of 
Christian testimony through 
music; oral testimony of 

needs met, bodies healed, mir
acles occuring, and personal 
evangelism victories; and one 
on one testimony and ministry 
at the altar? 

The naysayers respond that 
this is the type of music the 
young people like. We need it 
to keep them in church. How 
would they know? They 
don ' t hear enough hymns and 

three or four times ad infini
tum. Even the "worship 
team" is quiet. Tell me. 
Where has all the worship 
gone? 

We seem to misunderstand 
worship. Worship is not just 
corporate singing. Worship is 
an attitude we bring to living. 
From a heart full of love we at 
home, at work, in social inter-

We seem to misunderstand wor
ship. Worship is not just corpo

rate singing. Worship is an 
attitude we bring to living. 

gospel songs to make a 
choice. Actually in our con
gregation where we sing cho
ruses almost exclusively the 
numbers of young people at
tending are declining! I was 
saved at the age of twelve. 
We had young people's meet
ings where over 300 attended 
and the entire service was per
formed by young people from 
13 to 35 years of age. And 
they had psalms, hymns, and 
spiritual songs along with 
their choruses. Of that youth 
group scores went into the 
ministry of all kinds, as well 
as into secular ministries. The 
Holy Spirit took charge of the 
service. He was its primary, 
vital focus. 

I notice now after three or 
four seemingly mandatory 
renditions of each chorus 
where the congregation claps 
happily and raises their hands 
in worship, there is a definite 
lull, an almost total silence un
til we sing the next chorus 

course, and in the church re
flect the adoration we feel. 
Worship is reflected in what 
you are and what you do. It 
must occur individually be
fore it can occur corporately. 
You bring worship into the 
church. It does not need to be 
whipped up by percussion, 
guitars, pianos, synthesizers, 
and strategically-placed loud 
speakers. It comes from the 
heart as moved by the Holy 
Spirit. It does not derive from 
what an obnoxious chorus of 
decades ago advised. "Let's 
sing 'til the power of the Lord 
comes down .... Let's clap 'til 
the power of the Lord comes 
down .... Let's dance 'til the 
power of the Lord comes 
down." The power of the 
Lord may have you do all 
those things and more but you 
won't bring Him down by do
ing those things. 

Today, my Egyptian expe
rience and my church experi
ence have a striking 
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similarity. They both are 
primitive. They both are sim
plistic. Neither appeal greatly 
to the heart and mind of men. 

In every facet of our exist
ence, should not Christ have 
the best? Should sinners be 
the only ones who have the 
marvellous musicians, the 
great orchestras, the finest 
singers, and music that em
braces every element of our 
being? Does not the Father 
deserve the very best of the 
gifts and genius with which 
He has endowed His people? 
Oh come let us adore Him! 

Isn't that which has gone 
on, is going on, and will con
tinue going on around His 
throne throughout eternity? 
The angels and those who 
have fallen asleep in Jesus do 
it now in Heaven. Shouldn't 
we do likewise here on earth; 
sort of have a "little heaven to 
go to heaven in"? 

At present we are cheating 
an entire generation of its 
spiritual and Pentecostal heri
tage. We are also expanding 
the gulf between generations 
in our congregations. We, 
like Paul the apostle, in this 
controversial epistle to the 
Americas, call the churches 
back to "psalms, and hymns, 
and spiritual songs". Then, in 
the deep of the night, the 
Christian can wake up to a 
song. In times of trouble a 
gospel song will remind him 
that God brought the lyricist 
through the same struggle. In 
times of joy he will have a 
means of expressing that joy. 
And at all times the Lord in
habits the praises of His peo
ple. (Psalms 22:3). 
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THE FREEDOM OF THE PRESS- AN 
INTRODUCTION 

To subject the 
press to the re
strictive power 
of a licenser is 
to subject all 

freedom of sen-
timent to the 
prejudices of 
one man, and 
make him the 
arbitrary and 

infallible judge 
of all contro

verted points in 
learning, relig
ion, and gov

ernment. 

A lthough the phrase, 
"the freedom ... of the 
press," comes after 

the phrase, "the freedom of 
speech," in the text of the First 
Amendment, the people en
joyed the freedom of the press 
for nearly one hundred years 
before they secured the free
dom of speech. This is well 
documented by Sir William 
Blackstone in Volume IV of 
his Commentaries on the 
Laws of England (1769). 

"The art of printing," 
Blackstone wrote, "was 
looked upon ... as a matter of 
state, and subject to the coer
cion of the crown." Thus, 
from 1476, the date that the 
first book was printed in Eng
land, the king regulated the 
press by "proclamations, pro
hibitions, charters of privilege 
and of licence, and finally by 
the decrees ofthecourtofstar
chamber; which limited the 
number of printers, and of the 
presses which each should 
employ, and prohibited new 
publications unless pre
viously approved by proper li
cencers." Id. at 152, note a. 

From 1641 until 1694, the 
English Parliament assumed 
control over the press by en
acting statutes authorizing the 
king to continue to license the 
press. In 1694, however, "the 
press became properly free" 
when the English Parliament 
"resisted" the government's 
final attempt to hang on to its 
licensing power. !d. 

75 years later, when Black
stone published his fourth vol-

ume of the Commentaries, he 
affrrmed the freedom of the 
press as "essential to the na
ture of a free state": 

Every freeman has an un
doubted right to lay what sen
timents he pleases before the 
public: to forbid this is to de
stroy the freedom of the 
press .... To subject the press to 
the restrictive power of a li
censer, as was formerly done, 
both before and since the 
revolution, is to subject all 
freedom of sentiment to the 
prejudices of one man, and 
make him the arbitrary and 
infallible judge of all contro
verted points in learning, re
ligion, and government. I d. at 
151-52. 

At the same time that 
Blackstone affirmed the free
dom of the press as a right of 
the people, he denied to them 
the freedom of speech. Sedi
tious libels, for example, re
mained subject to common 
law punishment as an "abuse" 
of the freedom of the press. 
Id. Only members of parlia
ment were guaranteed immu
nity from such prosecutions 
and only for speeches made in 
the course of parliamentary 
debate. Titus, "The Freedom 
of Speech -An Introduction," 
2 The Forecast 12-13 (Sept. 
1995). 

This English heritage was 
transported across the Atlantic 
to the American colonies and 
incorporated into the early 
state constitutions. The 1784 
Constitution of New Hamp
shire was typical. Article 

XXX guaranteed the freedom 
of speech in terms comparable 
to the English Bill of Rights of 
1688: 

The freedom of delibera
tion, speech, and debate, in 
either house of the legislature, 
is so essential to the rights of 
the people, that it cannot be 
the foundation of any action, 
complaint, or prosecution, in 
any other court or place what
soever. Sources of Our Liber
ties 385 (Perry, ed Rev. Ed. 
1978). 

Article XXII spelled out 
the press guarantee in lan
guage clearly derived from 
Blackstone: 

The Liberty of the Press is 
essential to the security of 
freedom in a state; it ought, 
therefore, to be inviolably 
preserved. Id. 

In 1791, when the Bill of 
Rights of the United States 
Constitution was ratified, the 
freedom of speech was ex
tended for the frrst time in An
glo-American history to the 
people. Titus, "The Freedom 
of Speech," 2 The Forecast at 
13-14. At the same time, the 
freedom of the press was pre
served as it had been in the 
state constitutions. 

What was that freedom of 
the press? Blackstone stated 
that it was composed to two 
interrelated components. 
First, the liberty of the press 
"consists in laying no pre
vious restraints upon publica
tions .... " IV Blackstone's 
Commentaries at 151. Sec
ond, it prohibits the govern-
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ment from exercising edito
rial authority over the "senti
ments" of the people. Id. at 
152. 

NO PREVIOUS 
RESTRAINTS 

For over 150 years after the 
ratification of the Bill of 
Rights, the Supreme Court 
observed in Near v. Minne
sota, 283 U.S. 697 (1931), 
there was almost no effort to 
"impose previous restraints 
upon publications relating to 
the malfeasance of public of
ficers .... " The reason, Chief 
Justice Charles Evans Hughes 
wrote, was "the deep-seated 
conviction that such restraints 
would violate constitutional 
right": 

Public officials whose 
character and conduct re
main open to debate and free 
discussion in the press, find 
their remedies for false accu
sations in actions under libel 
laws providing for redress 
and punishment, and not in 
proceedings to restrain the 
publication of newspapers 
and periodicals. The general 
principle that the constitu
tional guaranty of the liberty 
of the press gives immunity 
from previous restraints has 
been approved in many deci
sions under the provision of 
state constitutions. !d., 283 
U.S. at 718-19. 

In the Near case, however, 
the Minnesota state legisla
ture and courts broke from 
this tradition. The legislature 
had enacted a statute authoriz
ing the state to seek an in junc
tion against any "malicious, 
scandalous and defamatory 
newspaper, magazine or other 

periodical." Declaring such 
publications to be public nui
sances, the statute allowed 
only one defense, namely, 
that the publication contained 
"the truth ... published with 
good motives and justifiable 
ends." !d., 283 U.S. at 702. 

The state courts upheld this 
statute against a constitutional 
challenge that it violated the 

ment: 
"To subject the press to the 

restrictive power of a li
censer, as was formerly done, 
both before and since the 
revolution [of 1688}, is to 
subject all freedom of senti
ment to the prejudices of one 
man, and make him the arbi
trary and infallible judge of 
all controverted points in 

By relying on Madison, the major
ity brought the freedom of press 
into harmony with the constitu

tional text. 
freedom of the press. The 
United States Supreme Court 
reversed in a five to four deci
sion. 

What divided the majority 
from the dissent was the ques
tion whether the "no previous 
restraint" principle applied 
only to statutes authorizing 
the executive department to 
exercise unlimited licensing 
authority. The Minnesota 
statute did not fit this cate
gory. It authorized executive 
action only upon proof of a 
public nuisance reviewable 
by a court under a set of rules 
promulgated by the legisla
ture. 

The four dissenters read 
the "no previous restraint" 
principle to prohibit only laws 
subjecting the press to the "ar
bitrary will of an administra
tive officer." Id., 283 U.S. at 
733. Justice Pierce Butler 
contended that the principle 
should be so limited because 
that was all that had been pro
hibited by the English com
mon law. In support, he 
quoted Blackstone's state-

learning, religion, and gov
ernment." Id., 283 U.S. at 
733-34. 

Because the Minnesota 
statute was not a licensing 
law, such as had existed in 
England from 1476 to 1694, 
but a public nuisance measure 
to be enforced in a suit of eq
uity, the dissenters claimed 
that the freedom of the press 
had not been infringed. Id., 
283 U.S. at 734-35. 

The majority disagreed, re
lying first upon Blackstone 
and then upon James Madi
son. As for Blackstone, the 
majority relied upon a differ
ent statement than the one 
quoted by the dissent: 

"The liberty of the press is 
indeed essential to the nature 
of a free state; but this con
sists in laying no previous re
straints upon publications, 
and not in freedom from cen
sure for criminal matter when 
published. Every freeman 
has an undoubted right to lay 
what sentiments he pleases 
before the public; to forbid 
this, is to destroy the freedom 
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of the press; but if he publish
es what is improper, mischie
vous or illegal, he must take 
the consequence of his own 
temerity." !d., 283 U.S. at 
713-14. 

As for Madison, the major
ity cited him to demonstrate 
that the scope of the freedom 
of the press in America went 
beyond the application of that 
freedom in England: 

"The great and essential 
rights of the people are se
cured against legislative as 
well as against executive am
bition. They are secured, not 
by laws paramount to pre
rogative, but by constitutions 
paramount to laws. This se
curity of the freedom of the 
press requires that it should 
be exempt not only from pre
vious restraint by the execu
tive, as in Great Britain, but 
from legislative restraint 
also." Id., 283 U.S. at 714. 

By relying on Madison, the 
majority brought the freedom 
of press into harmony with the 
constitutional text. The First 
Amendment states that "Con:: 
gress shall pass no 
l.ID:Y. ... abridging the free-
dom .. . of the press .... " By its 
text, theFirstAmendment, in
cluding the freedom of the 
press, limits legislative dis
cretion, not executive. 

And rightfully so. Should 
Congress pass a statute 
authorizing the exercise of ar
bitrary executive power, such 
as unlimited discretion in the 
licensing of the press, it would 
not even be enacting a law. 
Such a legislative act would 
be unconstitutional because it 
would be a delegation of leg
islative power to the execu
tive contrary to Article I, 
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Section 1 and Article II, Sec
tion 2 of the Constitution. 
J. W. Hampton, Jr. & Co. v. 
United States, 276 U.S. 394, 
409 (1928). Thus, the First 
Amendment would not even 
be implicated by an act of the 
kind that had been forbidden 
by the common law protect
ing the freedom of the press. 

Only if Congress enacted a 
statute containing a rule or 
principle governing the exer
cise of executive discretion 
would the limitation provided 
by the First Amendment come 
into operation. What the First 
Amendment did was to deny 
to the legislature the kind of 
discretion that the common 
law had denied to the execu
tive in relationship to the 
press. As the majority in the 
Near case put it, the freedom 
of the press forbade "censor
ship" whether exercised by 
the executive or the legisla
tive branch. Near, 283 U.S. at 
713. 

NO EXCEPTIONS 

As strong as the Near ma
jority's denunciation of cen
sorship was, it allowed that a 
"previous restraint" may be 
permitted in "exceptional 
cases," such as in times of 
war: 

No one would question 
that a government might pre
vent the actual obstruction to 
its recruiting service or the 
publication of the sailing 
dates of transports or the 
number and location of 
troops. Id., 283 U.S. at 716. 

This exception to the gen
eral rule that the freedom of 
the press prohibits all prior re
straints lay uncontested for 
forty years. During that time, 

the High Court stated the prin
ciple as imposing a "heavy 
presumption" against consti
tutionality of any prior re
straint. Bantam Books, Inc. v. 
Sullivan, 372 U .S. 58, 70 
(1963). 

In 1971, however, two jus
tices, Hugo Black and Wil-

every moment's continuance 
of the injunctions against 
these newspapers amounts to 
a flagrant, indefensible, and 
continuing violation of the 
First Amendment. Id., 403 
U.S . at 714-15. 

Relying on both history 
and constitutional text, Jus-

While Justice Black did not cite 
Blackstone to support his textual 

analysis, he could have. 

liam Douglas, argued that the 
freedom of the press allowed 
for no exceptions to the rule 
against previous restraints. 
What triggered their remarks 
was the effort of the Govern
ment to stop The New York 
Times and The Washington 
Post from publishing excerpts 
from a top secret Defense De
partment study of the Viet
nam War. Known as the 
Pentagon Papers case, the 
Court refused to approve the 
injunction, but only Justices 
Black and Douglas concluded 
that the freedom of the press 
absolutely required denial of 
the government's request. 
New York Times Co. v. United 
States, 403 U.S. 713 (1971). 

Writing for himself and 
Justice Douglas, Justice 
Black did not mince words: 

I adhere to the view that 
the Government's case 
against the Washington Post 
should have been dismissed 
and that the injunction 
against the New York Times 
should have been vacated 
without oral argument when 
the cases were first presented 
to this Court. I believe that 

tice Black con tended that "the 
press must be left free to pub
lish news, whatever the 
source, without censorship, 
injunctions or prior restraint." 
Id., 403 U.S. at 717. 

As for history, he main
tained that Madison and the 
other Founding Fathers in
sisted that the freedom of the 
press be "inviolable." Id., 
403 U.S. at 716. In order to 
remain inviolable, Justice 
Black insisted that the foun
ders abolished "[t]he Govern
ment's power to censor the 
press ... so that the press would 
remain forever free to censure 
the Government." Only if the 
freedom of the press was ab
solutely guaranteed would the 
"press serve the governed, not 
the governors." Id., 403 U.S. 
at717. 

As for the constitutional 
text, Justice Black chided Er
win Griswold, the Solicitor 
General, for deliberately re
fusing to be bound by the lan
guage of the Constitution. 
Quoting verbatim from the 
Solicitor General's oral argu
ment, he let the record speak 
for itself: 
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"Now, Mr. Justice 
[Black], your construction 
of .. [the First Amendment] is 
well known, and I certainly 
respect it. You say that no law 
means no law, and that should 
be obvious. I can only say, 
Mr. Justice, that to me it is 
equally obvious that 'no law' 
does not mean 'no law', and I 
would seek to persuade the 
Court that that is 
true .... [T]here are other parts 
of the Constitution that grant 
powers and responsibilities to 
the Executive, and ... the First 
Amendment was not intended 
to make it impossible for the 
Executive ... to protect the se
curity of the United States. " 
Id., 403 U.S. at 717-18. 

While Justice Black did 
not cite Blackstone to support 
his textual analysis, he could 
have. In describing the lib
erty of the press in his Com
mentaries, Blackstone stated 
that the liberty "consists in 
laying no previous restraints 
upon publications ." He 
stated no exception to that 
rule. Nor did he imply any. 
To the contrary, he wrote that 
"[e]very freeman has an !.ill.: 

dm1bted right to lay what sen
timents he pleases before the 
public." IV Blackstone's 
Commentaries at 151 (Em
phasis added.) 

No other justice joined 
Justices Black and Douglas. 
Only Justice Brennan at
tempted to justify the Near 
dictum that there could be an 
exception to the rule against 
prior restraints . He made no 
effort, however, to reconcile 
this view with either text or 
history. Id., 403 U.S. at 725-
27. 

Nor could he have done so, 
for the Near majority had not 
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relied on the constitutional 
text or on history to support 
its view. Rather, it had 
rested upon an opinion of 
Justice Oliver Wendell Hol
mes in Schenck v. United 
States, 249 U.S. 47 (1919) 
and a book written by Har
vard law professor, 
Zechariah Chafee. Near, 
283 U.S. at 716, n. 6. 

In Schenck, Justice Hol
mes had not even addressed 
the meaning of the freedom 
of the press because the case 
did not pose any issue of 
prior restraint. Chafee, on 
the other hand, touched on 
the freedom of the press, but 
gave it no meaning inde
pendent from the other pro
VlSlons of the First 
Amendment. Throughout 
his introductory chapter, he 
discussed the freedom of 
speech, of the press, and the 
freedom of religion without 
regard to their distinct tex
tual and historical differ
ences. Chafee, Freedom of 
Speech 3-4, 8-9, 17-18, 19-
24 (1920) 

Then, in a tour de force, 
he announced that "the 
meaning of the First Amend
ment did not crystallize in 
1791": 

WELFARE 

Into the making of the 
constitutional conception of 
free speech have gone, not 
only men's bitter experience 
of the censorship and sedi
tion prosecutions before 
1791, but the subsequent de
velopment of the law of fair 
comment in civil defamation, 
and the philosophical specu
lations of John Stuart Mill. 
Id. at 32. 

Having discarded the 
original text, including its 
historical context, Chafee set 
himself free to define his 
own First Amendment, 
choosing a unitary definition 
under the rubric of "free 
speech": 

The true meaning of free
dom of speech seems to be 
this. One of the most impor
tant purposes of society and 
government is the discovery 
and spread of truth on sub
jects of general concern. 
This is possible only through 
absolutely unlimited discus
sion .... Nevertheless, there 
are other purposes of gov
ernment, such as order, the 
training of the young, pro
tection against external ag
gression. Unlimited 
discussion sometimes inter
feres with these purposes, 

which then must be balanced 
against freedom of speech, 
but freedom of speech ought 
to weigh heavily in the scale. 
The First Amendment gives 
binding force to this princi
ple of political wisdom. Id. 
at 34. 

Justice Holmes champi
oned the same approach to 
the First Amendment on the 
Court. As Chafee reminded 
his reader, Justice Holmes 
did not believe that the con
stitutional text contained 
words with fixed meanings: 

The provisions of the 
Constitution are not mathe
matical formulas having 
their essence in their form; 
they are organic living insti
tutions transplanted from 
English soil. Id. at 32 quot
ing from Justice Holmes' 
opinion in Gompers v. 
United States, 233 U.S. 604, 
610 (1914). 

So, in the Schenck case, 
Justice Holmes invented the 
"clear and present danger" 
test to determine the .mean
ing of the freedom of speech, 
a test calculated to allow for 
exceptions if the time and 
circumstances demanded 
them: 

The question in every 

ISSUES 
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case is whether the words 
used are used in such cir
cumstances and are of such 
a nature as to create a clear 
and present danger that they 
will bring about the substan
tive evils that Congress has a 
right to prevent. Id. at 178-
79 quoting from Justice Hol
mes' opinion in Schenck, 
249 U.S. at 52. 

Justice Brennan, in the 
Pen tag on Papers case, 
picked up where Justice Hol
mes left off. He conceded 
that the Government could 
impose a prior restraint on 
the press so long as it could 
prove "that publication must 
inevitably, directly, and im
mediately cause the occur
rence of an event kindred to 
imperiling the safety of a 
transport already at sea .... " 
New York Times Co., 403 
U.S. at 726-27. 

Such an exception would 
not be possible if the Court 
would adhere to the constitu
tional text which allows for 
no exceptions to the freedom 
of the press, the heart of 
which protects the people 
from the Government exer
cising any editorial authority 
whatsoever. 

(To be continued) ~ 

"It seems unlikely that converting welfare from an entitlement into a block grant is going to get people off welfare who 
are collecting 2 to 4 times the minimum wage for doing nothing. In days gone by, aristocrats did not work. They lived off 
rents paid by tenants of their lands. Some of the leisured lived unproductive lives as wastrels. Others used their freedom from 
work to provide political and military leadership or to become inventors and writers. As time passed, the leisured class became 
an unacceptable phenomenon, and it was destroyed with punitive taxation. 

But no sooner than one leisured class was destroyed, another was created, a far more numerous one that lives by virtue of 
income taxes on those who work." 

Paul Craig Roberts 
Washington Times 10/5/95 
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In days gone by an aristocrat was created by the king's prerogative through the granting of a title of nobility. With the 
title came a grant of public lands providing a special economic privilege unavailable to the common man. With the ratification 
of the United States Constitution, such a special privilege was outlawed by Article I, Section 9, Clause 8 and Article I Section 
10, Clause 1 which prohibit the United States and any State from granting any title of nobility. 

Alexander Hamilton maintained that this prohibition was the cornerstone of a republican form of government. So long, 
and only so long as it was adhered to, would we remain a government of the people, by the people and for the people. He 
was so right. With the multiplication of entitlements we have become a government of the special interests, by the special 
interests, and for the special interests. 

The welfare problem - whether it be for the poor, the rich or the middle-class - is not going to be solved as long as it is 
perceived to be an issue of dollars and cents. It will be settled only when the American people and their representatives 
return to the constitutional principle that no one is entitled to any part of the public treasury. 

THE ARTS 

"Do Republicans really believe in a different kind of federal government or just slightly less of the same? ... 
A cursory review ... provides an illustrative list of programs that just won't die. The Interior appropriations bill includes 

funding for that most despised of all Democratic initiatives, the National Endowment for the Arts. By proposing 'only' a 
40% reduction in the NEA budget, Republicans are not buying any friends in the arts community. Yet Republicans refuse 
to bring down the curtain on the NEA." 

Former liberal Democratic Congressman, 
Tim Penny of Minnesota 
The Wall Street Journal A8 (8/25/95) 

Neither the Republicans nor the Democrats pay attention to the constitutional limits on Congressional authority. Article 
I, Section 8, Clause 8 authorizes Congress "to promote the Progress of Sciences and the Useful Arts," but it also specifies 
the means by which Congress must promote them:"[B]y securing for limited Times to Authors and Inventors the exclusive 
Right to their respective Writings and Discoveries." 

This is a grant of authority to Congress to encourage the arts and sciences through patent, trademark, and copyright law, 
not through tax subsidies. Such subsidies were a favorite tool of the English King and Parliament who funded authors like 
Defoe, Swift, Addison, Steele, and Fielding to publish opinions favored by the government. 

The First Amendment was designed to stop all such subsidies, denying to Congress the power to pass any law abridging 
the freedom of the press. That liberty is abridged whenever the Government assumes the role of censor or editor. No program 
subsidizing the sciences and the arts can be operated without violating this principle. 

How to Throw the 
Successful Riot 

by Tegen J. Titus 

America is in decline. 
Our math and science scores 
have become the laughing
stock of the industrialized 
world. Knowledge in his
tory, philosophy, literature 
and geology are at an histori
cal ebb. Just ask the nearest 
youth to point out China on 

The Lighter Side 
a map and he'll most likely 
stab his pudgy digit at Du
luth, Minnesota. Is it possi
ble for us to sink any lower? 

Apparently the answer to 
that question is a resounding 
"Uh ... urn, OK." For it ap
pears America is falling be
hind in yet another 
time-honored (and quite 
marketable) skill. America 
has forgotten how to riot. 

This became apparent af
ter the verdict in the OJ trial. 

Even though the vast major
ity of Americans felt that 
"justice had been mocked" 
and that "the jury had ig
nored overwhelming evi
dence" (Newswek Oct. 16, 
1995 p.30) they found them
selves in quite a quandary. 
What to do? 

In a phone conversation, 
only "partially quoted" in the 
October 16 issue of 
Newsweek, a talent-agency 
executive quickly called a 

friend in L.A. and asked "Do 
you know how to riot?" To 
which he answered "Uh, no. 
But maybe we can bus in a 
few of those Palestinians 
from the West Bank for 
some instruction." To which 
the executive quickly re
plied, "Righteous idea! The 
West Bank ... that's some 
beach out by Big Sur right?" 

Oh the humanity! And 
this from two college edu
cated males in a nation 
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whose riots are studied 
throughout the world as an 
art form. After all, the Boston 
Tea Party successfully incor
porated elements of a cos
tume ball, a midafternoon 
snack and a shotput competi
tion in one single uprising. 
Where has that American in
genuity gone?! 

Well, don't fear America. 
I recently have done some 
extensive study in the disci
pline of riots, and I am here 
to instruct you on some of its 
more basic points. 

The first step is finding a 
catchy slogan. A few of the 
more successful ones of the 
past have been "No taxation 
without representation!" 
"Give me liberty or give me 
death!" or "Hell no! We 
won't go!" 

But since plagiarism is 
frowned upon even by riot
ers, you will have to con
struct one of your own. 
Anything with words like 
"travesty of justice" "unfair 
taxation" or "free beer" in it 
has been known to move 
large numbers of people in a 
very short period of time. Try 
to combine two or more of 
these key phrases into one. 
Make them rhyme and you 
have hit the mother lode. 

Your next step is to inten
sify the outrage felt by your 
new found group of compa
triots. Nothing does this quite 
like the effect of a martyr. 
Don't worry if you don't al
ready have one handy, just go 
out and find yourself one. 
(Note of caution: Find some
one besides yourself. You 
will quickly lose control of 
your riot if you are not 
around to lend your skilled 

direction. After all, no one 
likes an ugly riot.) 

After you have decided 
who is going to be this martyr 
you must then go about get
ting him or her killed by the 
opposition. 

This is easier than it might 
sound. One of the time hon
ored ways to obtain a martyr 
is to get the nation's military 
upset or confused. In order to 
do this, you might steal a 

page from the 1960's and 
start placing daffodils in the 
muzzles of National Guards
men's M-16s. This forces 
them to quickly wipe any 
pollen residue from the barrel 
before their sergeant notices, 
which of course causes their 
weapon to accidently dis
charge into the nearest group 
of disgruntled citizens. Vo
ila! A martyr. 

This method, however, 
can be extremely risky. Even 
if you do escape the single 
bullet (after all, you will be 
expected to be on the front 
line), the unexpected dis
charge of the hapless pri
vate's rifle might send the 

rest of his company into a 
tizzy of hasty (and better 
aimed) shooting. And sud
denly your indignant com
pany of rebels has been 
reduced to a pile of well ven
tilated bodies. Can anyone 
say "Boston Massacre?" You 
had better skip this one. 

A much better method to 
create a martyr is to have him 
run over by a tank. This gives 
your movement the para-

mount benefit of grisly mur
der along with creating a 
nifty metaphor for the Bully 
State crushing its citizens un
der its ghastly jackboot. Have 
the funeral open casket for 
maximum effect. 

Now that you have a slo
gan and a martyr, you are 
ready to hit the streets in a 
righteously frenzied rage. 
But wait! Are you properly 
equipped? Every good rioter 
comes prepared for all of the 
inevitable emergencies. 

The first thing you will 
need is a weapon. Nothing 
too serious mind you, just 
enough to give the govern
ment storm troopers a little 
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tickle. After all if you come 
to a riot packing heat you 
might suddenly find yourself 
leading a guerrilla insur
gency rather than a pleasant 
little citizen uprising. And 
believe me, you don't want to 
be a guerrilla leader. They 
tend to live in nasty jungle 
villages and eat nothing but 
roots, bark and bugs. Not 
very appealing. And anyway, 
just ask any American teen 
what a guerilla leader is and 
he'll likely reply the big sil
verback out to avenge the 
death of Sigourney Weaver. 

No, you had better stay 
with rocks, bricks and sticks. 

The second thing you will 
need is something for de
fense. Riot police use night 
sticks with devastating effect 
on the unprepared rioter, so 
try wearing a little body ar
mor. A few layers of L.L. 
Bean sweaters and parkas 
tend to soften the blows 
around your midsection and 
little Johnny's soccer shin 
guards will enable you to 
wear shorts to the apres-riot 
picnic the next day without 
displaying any unsightly 
bruises. With these you 
should be able to attend your 
riot and escape unscathed. 

Well, that's all I have 
space for this month. I have 
shown you how to choose a 
slogan, obtain a martyr and 
semi-arm yourself for a 
lovely little riot which will be 
written about in the society 
pages for weeks. Go out and 
practice a little if you want. 

Next month I'll outline 
the finer points of looting. 
Have fun! 6" 
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Patience 
By Marilyn Titus 

Ohhh, it is so hard to 
write on this sub
ject. I want to 

know now. I want to have it 
now. I want to be healed 
now. I want to see it now. I 
want to eat it now. How 
many times have I asked the 
Lord to speak to me now? 
How many times have I 
thought I have been patient 
enough and now am ready to 
receive? Evidently, too 
many times. As, I just again 
asked the Lord to speak to me 
through my daily devotional 
about a question we have had 
before Him for nearly two 
years. What is my day's de
votional? James 5: 

Be patient therefore, 
brethren, unto the coming of 
the Lord. Behold, the hus
bandman waitethfor the pre
cious fruit of the earth, and 
hath long patience for it, until 
he receive the early and latter 
rain. Be ye also patient; 
stablish your hearts: for the 
coming of the Lord draweth 
nigh. Grudge not one 
against another, brethren, 
lest ye be condemned: be
hold, the judge standeth be-

fore the door. Take, my 
brethren, the prophets, who 
have spoken in the name of 
the Lord, for an example of 
suffering affliction, and of 
patience. (verses 7-10) 

And so, I go back a few 
chapters and look again at 
what I am told. James 1:3 
says, "Knowing this, that the 
trying of your faith worketh 
patience." What is faith? It is 
the substance of things hoped 
for and the evidence of things 
unseen (Heb. 11:1). I have 
that. That is -I have the evi
dence of things unseen and 
now want to see it. 

But, James 1:3 says that 
this faith may be tried. And, 
further, that this trying of my 
faith worketh patience. So, 
where am I? I still believe, 
because of the evidence, that 
something is going to hap
pen. When or how it will 
happen I don't know because 
the evidence does not tell me. 
So, I look for further evi
dence and little by little it 
trickles in. However, I still 
do not know when or how it 
will happen. If I chuck it all 
in and get tired of waiting for 
it to come to pass, I lose. For 
God is not pleased by those 
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who turn away from their 
faith. 

The word says that he who 
endures to the end receives 
the prize. It also says we are 
to run the race with patience. 
I have lots to say to the Lord 
about these things. Like, "In 
order to run the race we need 
to know a lot more informa
tion about what kind of a race 
it is, when it is to begin, what 
are the rules, how do we qual
ify?" Oh, I'm full of ques
tions. And, the Lord does 
answer my questions but in 
His time and His way-- not 
mine. 

I was interested in the 
commentary in my Bible 
when I read Hebrews 12:1. 
This is where it says " .. .let us 
run with patience the race that 
is set before us." The com
mentary changes the word 
"patience" to "endurance". 
But patience and endurance 
are very different. If you en
dure something you sort of 
plod along through it or suf
fer through it. If you run with 
patience your focus is on the 
winning of the race but hav
ing the self control to run it 
right and not burn out at some 
point. 

Patience is often a much 
stronger word than endur
ance. We endure something 
usually because we have to 
-- like chastening, for in
stance. But, patience is more 
subject to our will. We don't 
have to have patience. We 
can quit. We can be unruly. 
Or, we can remain patient. 
The scripture tells us that Je
sus endured the cross. But, 
He did more than that. He 
submitted His will to the will 
of the Father and patiently 
carried out the plan of salva
tion for all of mankind. 

II Peter 1:6 continues the 
message on patience as it tells 
us that patience is in a very 
important sequence in our 
godly development. It tells 
us that the next step is called 
godliness. Therefore, if we 
lack patience, we never get to 
godliness. I guess that is why 
it is important that I not get 
my answers now. I will 
know what I need to know 
when the time is right. For 
my God is not a man that He 
should lie nor the son of man 
that He should repent. Has 
He not said it and will He not 
do it? (Numb. 23:19). I just 
need to be patient. 
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