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THE ''NEW FEDERALISM'' 

The "block grant" 
has become the 

centerpiece of the 
GOP program for 
a "new federal

ism." 

With the GOP take
over of Congress, 
the Republican 

leadership promised to cut the 
power and influence of the 
federal government. They as
sured State and local govern
ment leaders that they would 
soon be out from underneath 
the thumb of the bureaucrats 
in Washington. 

Nowhere has this claim 
been more pronounced than in 
the plans for reforming wel
fare and Medicaid. For sixty 
years, the federal government 
has guaranteed welfare sup
port for the poor under stand
ards of eligibility set by 
Washington. , .. Through 
matching funds to the states, 
the federal government has 
virtually controlled state and 
local welfare spending for the 
poor. 

Under bills recently passed 
by both the House and the 
Senate, the federal govern
ment will end its guarantee 
that any poor person eligible 
for benefits will receive such 
benefits. Instead, Washing
ton will send money to the 
States in the form of "block 

grants." 
The "block grant" has be

come the centerpiece of the 
GOP program for a "new fed
eralism." Under block grants, 
the federal government taxes 
the people, then, according to 
a federal formula, redistrib
utes the revenues among the 
50 States, and finally, author
izes State officials to spend 
the money. 

To date, the fight in Con
gress has been over only one 
issue: How much discretion 
should the States have to 
spend federal funds? The 
more conservative House 
opted in favor of a bill grant
ing discretiqn to the'States in 
programs of cash assistance to 
the poor, child care, family 
nutrition, Supplemental Secu
rity income, school lunches, 
and abused children. The 
Senate would limit lump sum 
payments to the.States to pro
grams of cash assistance to the 
poor and child care. The 
Washington Post A4 (Sept. 
20, 1995) 

On the other hand, House 
conservatives insisted that 
state officials must be pre-

vented from granting welfare 
to unwed teenagers and to 
mothers who have babies 
while on welfare in order to 
break the welfare cycle and 
the moral disintegration of so
ciety. Thus, under the House 
bill the States have no discre
tion to provide extra money to 
women who have babies 
while on welfare or any 
money to unwed teenaged 
mothers. Contending for 
"State's rights," liberal 
Democrats beat back conser
vative efforts in the Senate to 
impose those same House 
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prohibitions. !d. 
The battle over welfare 

has now moved from the 
floors of Congress to a 
House/Senate Conference 
Committee, from which a 
compromise measure will 
undoubtedly emerge. While 
it is too early to tell which 
reform version will domi
nate, there is no doubt that 
the conferees are committed 
to the "block grant" ap
proach in the general welfare 
program. 

With that aspect of wel
fare reform secure, the 
House is now taking on 
Medicaid. On September 
20, 1995, Rep. Michael Bil
rakis (R-Fla.), the chairman 
of the House Commerce 
Committee's health subcom
mittee, announced that the 
GOP plan for Medicaid 
would begin "a new chapter 
based on federalism, not pa
ternalism." The Ww;hingtun 
PostAl (Sept. 20, 1995) 

The Republican proposal 
would eliminate "1,100 
pages of detailed require
ments for eligibility and cov
erage" in favor of a "block 
grant" of federal funds. But 
the State's Republican gov
ernors are divided. Utah 
Governor Michael Leavitt 
welcomed the plan as one 
that would give the states 
freedom "to innovate." New 
York Governor George 
Pataki objected to the pro
posal as "unfair," claiming 
that the people of his state 
would pay more than their 
fair share. !d. at A4. 

It is too early to tell 
whether the battle over 
Medicaid reform will lead to 
a fight over the formula for 
allocating federal funds or 

just over the amount of dis
cretion to grant to the States. 
One thing appears certain, 
however. Neither the politi
cians in Washington, nor 
their counterparts in the 
States, will raise any serious 
constitutional objections to 
the "block grant" strategy. 

And why not? The block 
grant approach - whatever 

with local matters. Neither 
government would be de
pendent upon the other in the 
raising of taxes or in the en
forcement of its policies. 

At the heart of this federal 
structure was the division of 
powers between the federal 
and the state governments. 
Madison outlined this divi
sion in Federalist No. 39 with 

True federalism results in two separate 
and independent government struc

tures, each sovereign in its respective 
sphere and each independent from the 

other. 

the distribution formula and 
whatever the discretionary 
authority - is a prescription 
for politics without account
ability; whereas, compliance 
with the Constitution would 
require the politicians to 
serve the people, not their 
selfish ambitions. 

FALSE FEDERALISM 

When America's consti
tutional framers put together 
the government structure for 
the United States of Amer
ica, they established a federal 
union, preserving the States 
as separate and independent 
governments and esta-b
lishing a federal government 
separate and independent of 
the States. 

This "more perfect Un
ion" was designed by the fra
mers to enable the people of 
the United States to have the 
benefit of two governments, 
one to oversee their common 
interests and the other to deal 

great care. First, he described 
what a "national govern
ment" structure would look 
like: 

The idea of a national 
government involves in it, 
not only an authority over 
individual citizens, but an in
definite supremacy over all 
persons and things, so far as 
they are objects of lawful 
government. Among a peo
ple consolidated into one na
tion, this supremacy is 
completely vested in the na
tional legislature .... fA}ll lo
cal authorities are 
subordinate to the supreme; 
and may be controlled, di
rected, or abolished by it at 
pleasure. 

Next Madison described a 
federal union: 

Among communities 
united for particular pur
poses, ... {legislative suprem
acy] is vested partly in the 
general and partly in the mu
nicipal legislatures ... .{T]he 
local or municipal authori-

ties form distinct and inde
pendent portions of the su
premacy, no more subject, 
within their respective 
spheres, to the general 
authority, than the general 
authority is subject to them, 
within its own sphere. 

As to the nature of the 
governmental system cre
ated by the United States 
Constitution, Madison 
wrote: 

... {T]he proposed govern
ment cannot be deemed ana
tional one; since its 
jurisdiction extends to enu
merated objects only, and 
leaves to the States a residu
ary and inviolable sover
eignty over all other objects. 
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As for controversies be
tween the two governments 
"relating to the boundary be
tween the two jurisdictions," 
these, Madison asserted, 
would be questions of law to 
be "impartially" decided by 
the United States Supreme 
Court, "according to the 
rules of the Constitution." 

In other words, true feder
alism results in two separate 
and independent govern
ment structures, each sover
eign in its respective sphere 
and each independent from 
the other, as determined by a 
written Constitution. 

Under the "new federal
ism" embraced by the Con
gressional Republican 
leadership, the New Deal 
legacy of"cooperativefeder
alism" will continue. The 
federal and State govern
ments will work in partner
ship with Congress 
providing the money and the 
States falling in line at the 
trough. 

No one asks whether the 
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federal government has any 
constitutional authority over 
welfare to the poor. Implicit 
in the "block grant" strategy, 
however, is that welfare really 
belongs to the States. If so, 
then under the constitutional 
structure established by the 
framers, the federal govern
ment has no authority in the 
field whatsoever. Therefore, 
it should get out of the welfare 
business entirely and leave it 
to the 50 States. 

But that solution is un
thinkable. Even conservative 
Republicans do not want to 
give up that much federal 
power. And the States would 
rather not face the prospect of 
having to justify a tax to sup
port welfare for the poor. 

Yet, for over one hundred 
fifty years, Congress left mat
ters of health, safety, and wel
fare to the States. These 
belonged to the "police 
power," reserved by the Con
stitution to the States. See, 
e.g., United States v. Dewitt, 9 
Wall41, 44-45, 19 LEd 593 
(1870). It was not until the 
New Deal that Congress be
gan to claim general authority 
over such matters under the 
taxing and spending clause of 
Article I, Section 8. 

At first, the Supreme Court 
rebuffed Congressional ef
forts to occupy the welfare 
field. United States v. Butler, 
297 U.S. 1 (1936). But Con
gress did not give up. Under 
the prodding leadership of 
President Franklin Delano 
Roosevelt, Congress invented 
"cooperative federalism" 
whereby the federal and state 
governments would work to
gether, the federal govern
ment furnishing the money 
and the policy and the state 

governments carrying it out. 
This kind of federalism was 
made possible by the High 
Court's adoption of the 
"Hamiltonian view" of the 
General Welfare clause of Ar
ticle I, Section 8. Under that 
view, Congress is authorized 
to tax and spend so long as its 
spending is for the national, 
not local, welfare. It need not 
demonstrate, as James Madi-

son had argued, that the pur
pose of a particular spending 
program was one contained in 
one of the other enumerated 
powers. Id., 297 U.S. at 65-
67. 

Under both the Senate and 
the House welfare reform 
bills, Congress continues to 
act according to theN ew Deal 
precedents. It retains jurisdic
tion over welfare policy by 
enacting rules governing the 
expenditure of federal tax 
revenues for that purpose. It 
has merely decided to grant to 
State governments more dis
cretionary authority to spend 
the money. 

Can Congress do this and 
remain true to the Constitu
tion,as it is written? Even if 
one accepts the Hamiltonian 
view of the federal govern
ment's power to tax and spend 
for the general welfare, there 
is a serious constitutional flaw 
in the kind of federalism cur-

rently promoted by congres
sional conservatives. 

Article I, Section 8, Clause 
1 authorizes Congress to lay 
taxes and provide for the gen
eral welfare. The word, pro
vide, means just that- to make 
expenditures of money for. 
Provide is not equivalent, for 
example, to the word, pro
mote, which appears in the 
Constitution's Preamble. If 

welfare for the poor is a proper 
object for federal legislation, 
then Congress can legislate 
for that purpose only through 
a bona fide federal spending 
program. 

Are "block grants" of fed
eral tax revenues to the States 
a bona fide federal spending 
program? Not at all. The 
Senate version, for example, 
contains a provision eliminat
ing the jobs of federal workers 
who have heretofore overseen 
AFDC (Aid For Dependent 
Children) programs. The 
Washington Post A4 (Sept. 
20, 1995). By shifting over
sight responsibility from fed
eral officials to State officials, 
one can no longer argue that 
the federal welfare program is 
being administered by offi
cials under the authority of the 
President of the United States. 

Article II, Section I vests in 
the President the executive 
power of the United States 
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government. Under this con
stitutional provision , Con
gress cannot delegate 
authority to enforce federal 
law to any officer who is not 
subject to the supervisory 
authority of the President. 
Moreover, no federal execu
tive power may be vested in 
any officer, other than the 
President, who is not created 
by federal law and whose ap
pointment is not provided for 
by Congress. Buckley v. 
Valeo, 424 U.S. 1, 126, 132 
(1976). 

By definition the governor 
of a state is not subject to su
pervision by the President nor 
is he an officer appointed by 
Congress. Yet the welfare re
form bills vest in 50 State gov
ernors the power to execute 
the welfare policies pre
scribed by the Congress. This 
is an unconstitutional delega
tion of power and it is a dele
gation that necessarily takes 
place whenever the policy or 
"cooperative federalism" is 
adopted. 

SHELL GAME 

By dividing legislative and 
executive responsibility be
tween two independent gov
ernment structures, Congress 
has created a political shell 
game. If welfare reform fails, 
Congress can blame the 
States' Governors for not ful
filling their fiscal responsi
bilities. At the same time, the 
Governors can blame Con
gress for imposing unrealistic 
goals and limitations. 

If the failure is executive, 
then the people cannot 
through a presidential elec
tion make the necessary 
changes, but must depend on 
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electoral changes in state gu
bernatorial races in which 
they cannot participate. If the 
failure is legislative, then the 
people of a state cannot re
place their own state legisla
ture and bring about changes 
in policy; they must depend 
on the people of the other 
states in Congressional races 
in which they cannot partici
pate. 

Such political bifurcation 
of responsibility impairs the 
political power of the people. 
The people should be able to 
hold the government that 
taxes them responsible for ex
penditure of that tax money. 
This principle or account
ability follows from what 
Madison wrote in Federalist 
No. 39 that "the operation of 
the government" created by 
the Constitution is to fall di
rectly "on the individual citi
zens composing the nation, in 
their individual capacities." 

Under the "block grant" 
approach to federalism, Con
gress will be able to hold the 
citizens of the United States 
responsible to pay their taxes. 
But how effective will Con
gress be in overseeing the op
erations of 50 States to ensure 
the people that the States are 
carrying out Congressional 
welfare policy? 

If a State does not meet 
Congressional standards, will 
Congress cut off federal funds 
or even reduce them signifi
cantly? While Congress has 
the power to do so, it may be 
reluctant to act. A state may 
plead "inability" when the 
real reason is "disinclination," 
and may enlist the support of 
other states with the promise 
that it will come to their aid 
when Congress targets them. 

See Federalist No. 16. The 
political wheeling and dealing 
that will ensue will result in 
less popular control of gov
ernment representatives, not 
more. 

By establishing the States 
as the executive power to 
carry out Congressional wel
fare policies, the Congress has 
reintroduced a political struc
ture that plagued the United 

ousies and rivalships ... should 
prescribe .... " Federalist No. 
15. 

As for execution of the 
law, the 50 States' Governors 
"will consider the conformity 
of the thing proposed or re
quired to their immediate in
terests or aims ... with [a] 
strong predilection in favor of 
local objects ... " Federalist 
No. 15. Only the most fla-

By establishing the States as the ex
ecutive power to carry out Congres
sional welfare policies, the Congress 
has reintroduced a political structure 
that plagued the United States under 

the Articles of Confederation. 

States under the Articles of 
Confederation. Alexander 
Hamilton warned that "the 
great and radical vice in 
the ... [Articles of] Confedera
tion is in the principle ofLeg
islation for States or 
Governments, in their Corpo
rate or Collective Capaci
ties, ... as contradistinguished 
from the Individuals of which 
they consist." Federalist No. 
15. 

When one government at
tempts to rule another, Hamil
ton claimed, such rule 
inevitably degenerates into a 
system of government domi
nated by power politics to the 
detriment of the rule of law. 
The larger and richer states are 
able to get more than the 
smaller. The smaller and 
poorer States would engage in 
maneuvers "alternat[ing] as 
friends and enemies of each 
other, as [their] mutual jeal-

grant of violations of federal 
policy is likely to lead to any 
serious Congressional re
sponse. More often that not a 
state will act evasively on the 
ground of some "temporary 
convenience, exemption, or 
advantage." Federalist No. 
16. 

As for the rule of law, 
Hamilton reminded his reader 
that "essential to the idea of 
law" is "that it be attended 
with a sanction": 

If there be no penalty at
tached to disobedience, the 
resolutions or commands 
which pretend to be laws will, 
in fact, amount to nothing 
more than advice or recom
mendation. 

Will the Courts step in to 
adjudicate? No. One reason 
not to expect any meaningful 
court action is that no one who 
is likely to complain about the 
abuse of power has standing 
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to bring his grievance into a 
court of law. See Frothing
ham v. Mellon, 262 U.S. 447 
(1923). 

CONCLUSION 

One of the reasons given 
by the Constitution's framers 
for the creation of a federal 
union is the risk of abuse of 
power that comes from any 
other governmental structure. 
For 60 years Americans have 
suffered under a centralized 
national government, out of 
control, profligate and arro
gant. The answer is not to 
turn over the administration of 
government to the States, 
leaving the people in Wash
ington in control of policy. 
Rather, the answer is to return 
those subjects that belong to 
the States, back to the States 
as provided for in the Consti
tution. 

What better place to begin 
than welfare. And what better 
reason than the one provided 
by President Franklin Pierce 
in a veto message sent to Con
gress on May 3, 1854: 

The question pre-
sented .. .[by this bill} is upon 
the constitutionality and pro
priety of the Federal Govern
ment ... providing for the care 
and support of all those 
among the people of the 
United States who by any form 
of calamity become fit objects 
of public philanthropy .... 

I shall not discuss at length 
the question of power some
times claimed for the General 
Government under the [tax
ing and spending clause} .... ! 
take as the received and just 
construction of that article, as 
if written to lay and collect 
taxes ... in order to pay the 
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debts and in order to provide 
for the common defense and 
general welfare. It is not a 
substantive general power to 
provide for the welfare of the 
United States, but is a limita
tion on the grant of power to 
raise money by taxes ... .If it 

were otherwise, all the rest of 
the Constitution, consisting of 
carefully enumerated and 
cautiously guarded grants of 
specific powers, would have 
been useless, if not delu
sive ... .Indeed, to suppose it 
susceptible of any other con-

struction would be to consign 
all the rights of the States and 
of the people of the States to 
the mere discretion of Con
gress, and thus to clothe the 
Federal Government with 
authority to control the sover
eign States, by which they 
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would have been dwarfed into 
provinces or departments and 
all sovereignty vested in an 
absolute consolidated central 
power, against which the 
spirit of liberty has so often 
and in so many countries 
struggled in vain. ,;;;. 

Veto Message of President 
Franklin Pierce 

The whole.field of 
public beneficence 
is thrown open to 
the care and cul

ture of the Federal 
Government. Gen-
erous impulses no 
longer encounter 

the limitations and 

T o the Senate of the 
United States, May 3, 
1854: 

The bill entitled 'An Act 
making a grant of public lands 
to the several States for the 
benefit of indigent insane per
sons,' which was presented to 
me on the 27th ultimo, has 
been maturely considered, and 
is returned to the Senate, the 
House in which it originated, 
with a statement of the objec
tions which have required me 
to withhold from it my ap
proval. 

control of our impe- If in presenting my objec-
. · tions to this bill I should say 

rwus fundamental more than strictly belongs to 

law... the measure or is required for 
the discharge of my official 
obligation, let it be attributed 
to a sincere desire to justify my 
act before those whose good 
opinion I so highly value and 
to that earnestness which 
springs from my deliberate 
conviction that a strict adher
ence to the terms and purposes 
of the federal compact offers 
the best, if not the only, secu
rity for the preservation of our 
blessed inheritance of repre-

sentative liberty ... 
This bill proposes that the 

Federal Government shall 
make provision to the amount 
of the value of 10,000,000 
acres of land for an eleemosy
nary object within the several 
States, to be administered by 
the political authority of the 
same; and it presents at the 
threshold the question 
whether any such act on the 
part of the Federal Govern
ment is warranted and sanc
tioned by the Constitution, the 
provisions and principles of 
which are to be protected and 
sustained as a first and para
mount duty. 

It can not be questioned 
that if Congress has power to 
make provision for the indi
gent insane without the limits 
of this District it has the same 
power to provide for the indi
gent who are not insane, and 
thus to transfer to the Federal 
Government the charge of all 
the poor in all the States. It has 
the same power to provide 
hospitals and other local es
tablishments for the care and 
cure of every species of hu
man infirmity, and thus to as-

sume all that duty of either 
public philanthropy or public 
necessity to the dependent, the 
orphan, the sick, or the needy 
which is now discharged by 
the States themselves or by 
corporate institutions or pri
vate endowments existing un
der the legislation of the 
States. The whole field of pub
lic beneficence is thrown open 
to the care and culture of the 
Federal Government. Gener
ous impulses no longer en
counter the limitations and 
control of our imperious fun
damental law; for however 
worthy may be the present ob
ject in itself, it is only one of a 
class. It is not exclusively 
worthy of benevolent regard. 
Whatever considerations dic
tate sympathy for this particu
lar object apply in like 
manner, if not in the same de
gree, to idiocy, to physical dis
ease, to extreme destitution. If 
Congress may and ought to 
provide for any one of these 
objects, it may and ought to 
provide for them all. And if it 
be done in this case, what an
swer shall be given when Con
gress shall be called upon, as 
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it doubtless will be, to pursue 
a similar course of legislation 
in the others? It will obvi
ously be vain to reply that the 
object is worthy, but that the 
application has taken a wrong 
direction . The power will 
have been deliberately as
sumed, the general obligation 
will by this act have been ac
knowledged, and the question 
of means and expediency will 
alone be left for considera
tion. The decision upon the 
principle in any one case de
termines it for the whole class. 
The question presented, 
therefore, clearly is upon the 
constitutionality and propri
ety of the Federal Govern
ment assuming to enter into a 
novel and vast field oflegisla
tion, namely, that of provid
ing for the care and support of 
all those among the people of 
the United States who by any 
form of calamity become fit 
objects of public philan
thropy. 

I readily and, I trust, feel
ingly acknowledge the duty 
incumbent on us all as men 
and citizens, and as among the 
highest and holiest of our du
ties, to provide for those who, 
in the mysterious order of 
Providence, are subject to 
want and to disease of body or 
mind; but I can not find any 
authority in the Constitution 
for making the Federal Gov
ernment the great almoner of 
public charity throughout the 
United States . To do so 
would, in my judgment, be 
contrary to the letter and spirit 
of the Constitution and sub
versive of the whole theory 
upon which the Union of 
these States is founded. And 
if it were admissible to con
template the exercise of this 

power for any object what
ever, I can not avoid the belief 
that it would in the end be 
prejudicial rather than benefi
cial in the noble offices of 
charity to have the charge of 
them transferred from the 
States to the Federal Govern
ment. Are we not too prone to 
forget that the Federal Union 
is the creature of the States, 
not they of the Federal Union? 
We were the inhabitants of 

fer on the Federal Govern
ment more ample authority, 
they scrupulously measured 
such of the functions of their 
cherished sovereignty as they 
chose to delegate to the Gen
eral Government. With this 
aim and to this end the fathers 
of the Republic framed the 
Constitution, in and by which 
the independent and sover
eign States united themselves 
for certain specified objects 

Franklin Pierce 
colonies distinct in local gov
ernment one from the other 
before the Revolution. By the 
Revolution the colonies each 
became an independent State. 
They achieved that inde
pendence and secured its rec
ognition by the agency of a 
consulting body, which, from 
being an assembly of the min
isters of distinct sovereignties 
instructed to agree to no form 
of government which did not 
leave the domestic concerns 
of each State to itself, was ap
propriately denominated a 
Congress . When, having 
tried the experiment of the 
Confederation, they resolved 
to change that for the present 
Federal Union, and thus con-

and purposes, and for those 
only, leaving all powers not 
therein set forth as conferred 
on one or another of the three 
great departments-the legis
lative, the executive, and the 
judicial-indubitably with 
the States. And when the peo
ple of the several States had in 
their State conventions, and 
thus alone, given effect and 
force to the Constitution, not 
content that any doubt should 
in future arise as to the scope 
and character of this act, they 
ingrafted thereon the explicit 
declaration that 'the powers 
not delegated to the United 
States by the Constitution nor 
prohibited by it to the States 
are reserved to the States re-
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spectively or to the people.' 
Can it be controverted that 

the great mass of the business 
of Government- that in
volved in the social relations, 
the internal arrangements of 
the body politic, the mental 
and moral culture of men, the 
development of local re
sources of wealth, the punish
ment of crimes in general, the 
preservation of order, the re
lief of the needy or otherwise 
unfortunate members of soci
ety-did in practice remain 
with the States; that none of 
these objects of local concern 
are by the Constitution ex
pressly or impliedly prohib
ited to the States, and that 
none of them are by any ex
press language of the Consti
tution transferred to the 
United States? Can it be 
claimed that any of these 
functions of local administra
tion and legislation are vested 
in the Federal Government by 
any implication? I have never 
found anything in the Consti
tution which is susceptible of 
such a construction. No one 
of the enumerated powers 
touches the subject or has 
even a remote analogy to it. 
The powers conferred upon 
the United States have refer
ence to federal relations, or to 
the means of accomplishing 
or executing things of federal 
relation. So also of the same 
character are the powers taken 
away from the States by enu
meration. In either case the 
powers granted and the pow
ers restricted were so granted 
or so restricted only where it 
was requisite for the mainte
nance of peace and harmony 
between the States or for the 
purpose of protecting their 
common interests and defend-
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ing their common sovereignty 
against aggression from 
abroad or insurrection at 
home. 

I shall not discuss at length 
the question of power some
times claimed for the General 
Government under the clause 
of the eighth section of the 
Constitution, which gives 
Congress the power 'to lay 
and collect taxes, duties, im
posts, and excises, to pay 
debts and provide for the 
common defense and general 
welfare of the United States,' 
because if it has not already 
been settled upon sound rea
son and authority it never will 
be. I take the received and 
just construction of that arti
cle, as if written to lay and 
collect taxes, duties, imposts, 
and excises in order to pay the 
debts and in order to provide 
for the common defense and 
general welfare. It is not a 
substantive general power to 
provide for the welfare of the 
United States, but is a limita
tion on the grant of power to 
raise money by taxes, duties, 
and imposts. If it were other
wise, all the rest of the Consti
tution, consisting of carefully 
enumerated and cautiously 
guarded grants of specific 
powers, would have been use
less, if not delusive. It would 
be impossible in that view to 
escape from the conclusion 
that these were inserted only 
to mislead for the present, 
and, instead of enlightening 
and defining the pathway of 
the future, to involve its ac
tion in the mazes of doubtful 
construction. Such a conclu
sion the character of the men 
who framed that sacred in
strument will never permit us 
to form. Indeed, to suppose it 

susceptible of any other con
struction would be to consign 
all the rights of the States and 
of the people of the States to 
the mere discretion of Con
gress, and thus to clothe the 
Federal Government with 
authority to control the sover
eign States, by which they 
would have been dwarfed into 
provinces or departments and 
all sovereignty vested in an 

the Constitution any more 
than as to its express lan
guage, for although the his
tory of its formation, as 
recorded in the Madison Pa
pers, shows that the Federal 
Government in its present 
form emerged from the con
flict of opposing influences 
which have continued to di
vide statesmen from that day 
to this, yet the rule of clearly 

The powers delegated to the proposed 
Constitution are few and defined. Those 
which are to remain in the State govern
ments are numerous and indefinite . ... 

absolute consolidated central 
power, against which the 
spirit of liberty has so often 
and in so many countries 
struggled in vain. 

In my judgment you can 
not by tributes to humanity 
make any adequate compen
sation for the wrong you 
would inflict by removing the 
sources of power and political 
action from those who are to 
be thereby affected. If the 
time shall ever arrive when, 
for an object appealing, how
ever strongly, to our sympa
thies, the dignity of the States 
shall bow to the dictation of 
Congress by conforming their 
legislation thereto, when the 
power and majesty and honor 
of those who created shall be
come subordinate to the thing 
of their creation, I but feebly 
utter my apprehensions when 
I express my frrm conviction 
that we shall see 'the begin
ning of the end.' 

Fortunately, we are not left 
in doubt as to the purpose of 

defined powers and of strict 
construction presided over 
the actual conclusion and sub
sequent adoption of the Con
stitution. President Madison, 
in the Federalist, says: 

The powers delegated to 
the proposed Constitution are 
few and defined. Those which 
are to remain in the State gov
ernments are numerous and 
indefinite. . .. Its [the Gen
eral Government's] jurisdic
tion extends to certain 
enumerated objects only, and 
leaves to the several States a 
residuary and inviolable sov
ereignty over all other ob
jects. 

In the same spirit President 
Jefferson invokes "the sup
port of the State governments 
in all their rights as the most 
competent administrations 
for our domestic concerns and 
the surest bulwarks against 
antirepublican tendencies;" 
and President Jackson said 
that our true strength and wis
dom are not promoted by in-
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vasions of the rights and pow
ers of the several States, but 
that, on the contrary, they 
consist "not in binding the 
States more closely to the cen
ter, but in leaving each more 
unobstructed in its proper or
bit." 

The framers of the Consti
tution, in refusing to confer on 
the Federal Government any 
jurisdiction over these purely 
local objects, in my judgment 
manifested a wise forecast 
and broad comprehension of 
the true interests of these ob
jects themselves. It is clear 
that public charities within the 
States can be efficiently ad
ministered only by their 
authority. The bill before me 
concedes this, for it does not 
commit the funds it provides 
to the administration of any 
other authority. 

I can not but repeat what I 
have before expressed, that if 
the several States, many of 
which have already laid the 
foundation of munificent es
tablishments of local benefi
cence, and nearly all of which 
are proceeding to establish 
them, shall be led to suppose, 
as, should this bill become a 
law, they will be, that Con
gress is to make provision for 
such objects, the fountains of 
charity will be dried up at 
home, and the several States, 
instead of bestowing their 
own means on the social 
wants of their own people, 
may themselves, through the 
strong temptation which ap
peals to states as to individu
als, become humble 
suppliants for the bounty of 
the Federal Government, re
versing their true relations to 
this Union. ~ 
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FAMILY PLANNING 

Now that the 
question of hu

man reproduction 
has been reduced 
to a matter of sci
ence, it is not sur
prising that it has 
become increas
ingly a political 

lSSUe. 

And when Rachel saw that 
she bare Jacob no children, 
Rachel envied her sister; and 
said unto Jacob, Give me 
children, or else I die. 

And Jacob's anger was 
kindled against Rachel: and 
he said, Am I in God's stead, 
who hath withheld from thee 
the fruit ofthe womb'! 

And she said, Behold my 
maid Bilhah, go unto her; 
and she shall bear upon my 
knees, that I may also have 
children by her. 

And she gave him Bilhah 
her handmaid to wife: and 
Jacob went in unto her. 

And Bilhah conceived, 
and bare Jacob a son. Gene
sis 30:1-5. 

I f Jacob and Rachel had 
lived in modern Amer
ica, Rachel would prob

ably have prevailed upon her 
husband to take a trip to the 
local fertility clinic, before 
resorting to a surrogate 
mother. 

But would she have suc
ceeded? According to the 
September 4, 1995 issue of 
Newsweek, she would have 
had less than one chance in 
four of conceiving. Begley, 
"The Baby Myth," Newsweek 
38, 40 (Sept. 4, 1995) 

These low marks have not 
deterred modern-day Rachels 
from spending thousands of 
dollars hoping that they will 
be among the "lucky" few. 
The fertility clinics need not 
worry, however, because the 
number of childless, infertile 
couples is on the increase, 

from 14.4 percent in 1965 to 
18.5 today. Id. at 40-41. 

Newsweek reports that 
some of this increase may be 
attributed to the increase in 
the number of women who 
have postponed getting preg
nant until their thirties and 
forties - "Fecundity declines 
with age." Some of the in
crease is also traced to pro
miscuous sexual habits that 
increase the risk of getting 
sexually transmitted diseases 
which, in turn, "impair fertil
ity." Id. at 40. 

These statistics have not 
put a dent in the sexual revo
lution. Nor have they de
terred the modernist's faith in 
science. People look for the 
latest scientific advances, 
hoping for a "medical mir
acle." They have chosen to 
overcome infertility with "a 
little bit of science, a lot of art, 
and a great deal of luck" (!d. 
at 47), because they do not 
want to let go of the modern 
myth of family planning. 

MODERN 
MYTHOLOGY 

The "family planning" 
myth rests squarely on the as
sumption that human beings 
have the power to determine 
if they will have children, and 
if so, the number, the time, 
and even the sex ofthose chil
dren. Relying on contracep
tives and abortion, men and 
women have prevented con
ceptions and destroyed "un
wanted" ones. Having 
apparently succeeded in stop-

ping the birth process, these 
same people assume that they 
can be just as successful in 
starting it up. Present failures 
are dismissed with promises 
of "emerging technologies" 
that will provide the "break
through" needed to ensure 
that every couple will get the 
biological baby of their 
dreams. Cowley, "The Fu
ture of Birth," Newsweek 42-
43 (Sept. 4, 1995). 

Now that the question of 
human reproduction has been 
reduced to a matter of sci
ence, it is not surprising that 
it has become increasingly a 
political issue. As more and 
more people accept the 
proposition that human be
ings alone have the power to 
decide whether or not to bear 
children and, if so, how 
many, the issue has become 
what human beings ought to 
decide? The husband and 
wife? The pregnant woman 
and her doctor? The State? 

In China, for example, it is 
the State that does the plan
ning, not the family, much 
less the pregnant woman. 
The Chinese program of 
forced abortion and one-child 
families has generated strong 
criticism. Very few of its 
critics question, however, the 
foundational assumption that 
human beings have the 
power, and therefore the 
right, to plan families. 

Hillary Clinton's recent 
critique of China's policy is a 
case in point. At the United 
Nations Fourth World Con
ference on Women, Mrs. 
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Clinton spoke out harshly 
against the Chinese govern
ment: 

It is a violation of human 
rights when women are de
nied the right to plan their 
own families, and that in
cludes being forced to have 
abortions or being sterilized 
against their will. 

Even the Christian weekly 
World magazine applauded 
this statement, featuring Mrs. 
Clinton on the front cover of 
its September 15, 1995 issue 
under the caption: One Cheer 
for Hillary. While the Clinton 
statement might have "zinged 
Beijing," as World claimed, it 
is hardly worth even one 
cheer. To the contrary, Hil
lary Clinton is just as wrong as 
the Chinese. 

If China's forced abortion 
and one-child policies violate 
the rights of YlQllli<ll to plan 
their own families, as Mrs. 
Clinton has claimed, then 
would it not be equally wrong 
to deny government welfare 
dollars to poor women who 
cannot otherwise obtain a de
sired abortion? And certainly 
it would be a violation of the 
woman's right to deny her ac
cess to an abortion, or even 
deny that access to a married 
woman unless she has ob
tained the consent of her hus
band. 

Mrs. Clinton's rhetoric in 
China is, in reality, radical 
feminist fare. We should not 
be surprised to hear it coming 
from her, but we should ex
pect more from World maga
zine which has as its Mission 
Statement "to help Christians 
apply the Bible to their under
standing and response to eve
ryday current events." 

The reason that Mrs. Clin
ton went undetected in her 

China critique is that Ameri
cans, Christians and non
Christians alike, have 
unthinkingly embraced the 
family planning myth.At the 
heart of that myth is the as
sumption that God has noth
ing to do with the conception 
of a child, or if He does, that 
God is irrelevant to the public 
debate. 

planning or to the public de
bate on that issue. Rather, 
God is- as America's Decla
ration of Independence af
firms - the Creator of life. 
Consequently, life is an inal
ienable right to be secured by 
the government. This is the 
political and legal covenant of 
the American people. And 
the nation ignores this cove-

If God is introduced into the public 
debate, then He is reduced to a per
sonal and private construct of each 

individual and, therefore, wholly sub
jective and beyond reason. 

If God is introduced into 
the public debate, then He is 
reduced to a personal and pri
vate construct of each individ
ual and, therefore, wholly 
subjective and beyond reason. 
That view of God is what en
abled Colin Powell to take a 
"pro-choice" position on 
abortion: "it's between her, 
her doctor, her family, her 
conscience, and her God." 
According to Newsweek, 
Powell's view of God in rela
tion to abortion is shared by 
72% of the American people. 
That view is also the one em
braced by Ralph Reed of the 
Christian Coalition when he 
stated that Powell, despite his 
pro-choice stand, "does in fact 
embody traditional family 
values." Klein, "Stalking the 
Radical Middle," Newsweek 
34, 42 (Sept. 25, 199 5). 

God is not the figment of 
individual imagination. Nor 
is He irrelevant to family 

nant commitment at its peril. 

GOD AND CHILDREN 

When Rachel asked her 
husband, Jacob, "to give her 
children lest she die," Jacob 
wisely responded: "Am I in 
God's stead, who hath with
held from thee the fruit of the 
womb?" Genesis 30:2. To
day, such Biblical passages 
are dismissed either as irrele
vant to our scientific age or as 
evidence of an oppressive, pa
triarchical society. 

If, however, the Bible is 
the Word of God and a true 
account of history, this pas
sage contains a lesson about 
family planning, a lesson that 
is timeless, uniform, and uni
versal in application. First, it 
is a reminder that God did not 
cease creating human life af
ter He created Adam and Eve. 
While the process changed, 
His active involvement did 
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not. This is the consistent tes
timony of the Holy Scriptures 
(Gen. 4:1; 20:17-18; 21:1 -2; 
25:21; 30:22-23; 33:5; Deut. 
28:1-4; I Sam. 1:19-20; Job 
42:12-13; Ps. 127:3; 128:1-4; 
Ps. 139:13-17; Eccl. 11 :5; Jer. 
1:5; Luke 1:7, 13; John 9:1-3; 
Eph 2:10). 

Second - and this follows 
from the first - the birth of a 
human being is a combined 
spiritual and physical event. 
This, too, has been true from 
the beginning. God created 
Adam and Eve "in the like
ness of of God" (Gen. 5:1 ). 
That likeness is spiritual, for 
"God is a Spirit" (John 4:24). 
Thus, when God created 
Adam, He breathed life into 
Adam and, through Adam, 
"man - both male and female 
- became a living soul" (Gen. 
2:7). 

Third, the Scriptures re
mind us that no human con
ception is an accident; rather, 
all are ordained of God to ful
fill His purpose. For example, 
Jesus taught that a man "blind 
from birth" was born physi
cally handicapped "that the 
works of God should be made 
manifest in him" (John 9: 1-3). 
Indeed, all human beings after 
Adam and Eve, except for Je
sus, are born "spiritually 
handicapped" that the saving 
work of God might be mani
fest in them to the glory of 
God (Rom. 3:10-24; Eph. 8-
9): 

For we are his workman
ship, created in Christ Jesus 
unto good works, which God 
hath before ordained that we 
should walk in them.Eph 
2:10. 

Modern family planners 
disregard each one of these 
foundational Biblical truths. 
They assume that the human 
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conception process and event 
is solely a physical phenome
non that is governed by 
chance, except for human in
tervention. 

Thus, if a baby is con
ceived contrary to the desires 
of the man and woman re
sponsible for the uniting of 
the sperm and the egg, the 
modernist assumes that the 
conception is an "unplanned" 
pregnancy. A conception that 
may be outside the mind of a 
man or a woman, however, 
does not mean that it was out
side the mind of God. For 
example, when Judah went in 
to his daughter-in-law, Tamar 
- posing as a prostitute - the 
conception resulting in the 
birth of the twins, Pharaz and 
Zarah, was no accident. 
Rather, it was to fulfill the 
prophecy of God that the 
Messiah would be born of the 
line of Judah (Gen. 38: 13-30; 
Gen. 49:8-10; Mt. 1:1-3). 

In addition, just because it 
is "physically impossible" for 
a conception to occur does not 
mean that one will not occur. 
"For with God nothing shall 
be impossible" (Luke 1 :37), 
as the mother of our Lord dis
covered, and as her cousin, 
Elizabeth, and her ancestor, 
S arab, previously experi
enced (Luke 1:7, 24-25, 57; 
Gen. 18:9-14; 21:1-3). 

It is presumptuous, then, 
for modern men and women 
to assume that conceptions 
are prevented solely because 
they are using physical con
traceptives. Conceptions that 
do occur, even though contra
ceptive measures are taken, 
may very well occur because 
of God's supernatural inter
vention, not because of failure 
of the contraceptive device or 

of the persons using them. 
And conceptions that do 

not occur when contracep
tives are used may not have 
occurred anyway. God may 
very well choose to honor a 
man and a woman's desire not 
to conceive and, thus, see to it 
that no conception takes place 
during a period when contra
ceptives are being used. And 
He is certainly not required to 
honor their desire when they 

"So then it is not of him that 
willeth, nor of him that run
neth, but of God that sheweth 
mercy" (Rom. 9:15-16). 

No Biblical principle 
could be more antithetical 
than this one to the modern 
family planner. He maintains 
that couples can determine if, 
when, and how many times 
conception and birth take 
place. It is just a matter of 
applying present technology 

Thus, if a baby is conceived contrary 
to the desires of the man and woman 

responsible for the uniting of the 
sperm and the egg, the modernist as
sumes that the conception is an "un

planned" pregnancy. 
cease the use of contracep
tives in order to conceive. 

God's general plan for all 
married couples is that they be 
fruitful and multiply and re
plenish the earth. Genesis 
1:26-28. How a particular 
couple fulfills this mandate 
depends upon God's purpose 
and plan for their lives, not on 
their purpose and plan. For 
example, God gave children 
to Leah -Jacob's first wife
not because she wanted chil
dren, but out of His mercy 
"when [He] ... saw that Leah 
was hated ... " (Gen. 29:31). 
Later, God gave Rachel chil
dren, not because Rachel 
wanted children or because 
Rachel had been good, but 
solely because He had mercy 
upon her (Gen. 30:22). 

The point here is that God 
will have mercy upon whom 
He will have mercy and with
hold that mercy according to 
the counsel of His own will: 

correctly, or it is just a matter 
of developing future technol
ogy to enable the small minor
ity of couples who cannot yet 
control the birth cycle. 

But is this claim true? 
Many couples who have six or 
more children today encoun
ter people who - by verbal or 
nonverbal expression - ask: 
"Don' t you know about birth 
control?" Such an attitude 
presumes that, indeed, cou
ples who practice birth con
trol actually determine the 
number of children that they 
have. 

Based upon modern think
ing, each couple of the Bible 
should have had at least a 
dozen children apiece, for all 
of them, like Rachel, wanted 
children. And none of them 
practiced birth control. Yet, 
Sarah had only one child 
(Gen. 21:7); her daughter-in
law, Rebekkah only two 
(Gen. 25:20-26); her grand-
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daughter-in-law, Leah had six 
sons (Gen. 30:20) and one 
daughter (Gen.30:21), but her 
other granddaughter-in-law 
bore only two sons (Gen. 
30:23; 35: 18). This Biblical 
record alone casts doubt upon 
the modernist assumption that 
the number of children that 
people have is actually deter
mined by them. 

This does not mean that 
couples have no role to play in 
having children (John 1:13). 
But it is a mutual one, be
tween husband and wife, 
within the marriage covenant 
under the superintending 
hand of God (Gen. 1 :26-28; 
2:24;4:1; I Cor. 7:4-5;Ps.127 
and 128). 

STATE AND FAMILIES 

Having established that 
God superintends the concep
tion of children, the question 
arises, what is the role of the 
State? Without question, it is 
not the business of the State to 
determine the number of chil ~ 
dren to be conceived. That is 
a matter between the husband 
and wife and God. 

Thus, whether a husband 
and wife engage in birth con
trol through natural or artifi
cial means is outside the 
jurisdiction of the State. On 
the other hand, if a contracep
tive device or technique oper
ates as an abortifacient, then 
the State has jurisdiction to 
prohibit such techniques or 
devices under its general ju
risdiction to secure the unal
ienable right to life (Gen. 9:6). 

In order to secure this un
alienable right, the State must 
determine when human life 
begins. Overwhelming sci
entific data demonstrates that 
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such life "begins at concep
tion, the time when the proc
ess of fertilization is 
complete": 

Physicians, biologists, and 
other scientists agree that 
conception marks the begin
ning of the life of a human 
being- of a being that is alive 
and is a member of the human 
species .... 

The scientific consensus 
on the biological fact of the 
beginning of each human life 
has existed ever since the 
medical and scientific com
munities became aware of the 
process of conception in the 
mid-nineteenth century. Re
port to the Committee on the 
Judiciary, United States Sen
ate by the Subcommittee on 
Separation of Powers on the 
Human Life Bill - S. 158 
( 1981) 

It was not until the 1970's 

and 1980's that this scientific 
consensus was broken, not be
cause of new scientific dis
coveries, but because of a 
change in values. Until the 
1970' s, it was assumed that all 
human beings had intrinsic 
worth, and therefore, equal 
value. Now many claim that 
"unborn human beings" are 
not of equal value and that the 
scientific evidence is incon
clusive when it comes to is
sues of public policy. Id. at 
10-12. 

Those who make this claim 
assume that human beings 
have a right to decide what 
constitutes the essence of be
ing human. See, e.g. Tribe, 
American Constitutional Law 
1308 (2d Ed 1988) But the 
Declaration of Independence, 
the charter of the American 
nation, states the contrary: 

We hold these truths to be 

self-evident: that all men are 
created equal; that they are 
endowed, by their Creator 
with certain unalienable 
rights; that among these 
rights are life .. .. 

Having been created by 
God, God defines life, not 
men. And God's definition of 
life is such that all human be
ings are of equal worth, with
out exception, because all are 
created in the image of God. 

This is the basis of the 
sanctity of life ethic that has 
dominated Western civiliza
tion and it is at the heart of the 
civil covenant of the United 
States of America. See Sen
ate Subcommittee Report on 
the Human Life Bill, supra, at 
13-18. 

Any doubts should be re
solved in favor of an absolute 
human life ethic for, as the 
writer of Ecclesiastes has put 
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it: 
As thou knowest not what 

is the way of the spirit, nor 
how the bones do grow in the 
womb of her that is with child: 
even so thou knowest not the 
works of God who maketh all. 
Eccl. 11:5. 

CONCLUSION 

Those who have discarded 
God in the debate over family 
planning risk inviting either 
the totalitarian policies of the 
State, as currently prevail in 
China, or the anarchical deci
sions of individuals, as cur
rently prevail in America. 
True family planning comes 
only in submission to a loving 
and gracious Heavenly Fa
ther. For He and He alone is 
the fountain of liberty and 
law. ~ 

THE FREEDOM OF SPEECH: AN 
INTRODUCTION 

(Continued from the Sep
tember 1995 issue) 

A s the charter of the na
tion, the Declaration 
of Independence has 

committed the United States 
to the legal and political prin
ciple that the people, not the 
people' s representatives, pos
sess civil sovereignty. Thus, 
the nation was established by 
the People and the constitution 
was proposed in the name of 
the People. See Sources of Our 
Liberties 319, 408. (Perry, ed 
Rev. Ed. 1978) 

In contrast, the British na-

tion was established by "the 
lords spiritual and temporal, 
and commons assembled at 
Westminster, lawfully, fully 
and freely representing all the 
estates of the people of this 
realm." Id. at 245. Under the 
British system, the people' s 
representatives in Parliament 
assembled embody the civil 
sovereignty of the nation. 
Thus, "the freedom of speech" 
was guaranteed to those repre
sentatives in the 1688 Bill of 
Rights: 

That the freedom of speech, 
and debates or proceedings in 
parliament, ought not to be 

impeached or questioned in 
any court or place out of par
liament. I d. at 247. 

Unquestionably, this juris
dictional barrier protected par
liamentarians from 
prosecutions for seditious li
bel, that is, for speeches that 
brought the king or the form of 
government into contempt or 
disrepute. But it also pro
tected parliamentary speakers 
from prosecutions for stirring 
up sedition, a separate and dis
tinct offense. Id. at 233-35. 

At common law, a sedi
tious uprising was a serious 
felony. It was a crime akin to 
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the breach of the peace, but it 
was politically charged.ln his 
1828 Dictionary, Noah Web
ster defined sedition as a "fac
tious commotion of the 
people, or a tumultuous as
sembly of men rising in oppo
sition to law, or the 
administration of justice, and 
in disturbance of the public 
peace." 

While Blackstone does not 
use the word, sedition, he de
scribes a felonious breach of 
the peace to include a "riotous 
assembling of twelve persons 
or more ... to change the laws 
of the kingdom." No actual 
riot or breach of the physical 
peace was necessary. It was 
enough that the form of gov
ernment was threatened by 
the assembly. 

But the English law 
reached beyond seditious as
semblies to other threats to the 
government. "Seditious 
words" and "seditious con
spiracies" were initially pun
ishable as treason; later they 
became punishable as com
mon law misdemeanors or as 
felonies under the common 
law of seditious libel. 
Chafee, Free Speech in the 
United States 497-504 
(1941). 

What the freedom of 
speech guaranteed to the Eng
lish parliamentarians was the 
liberty to speak on any matter 
before the Parliament without 
fear that the king or queen 
would prosecute them for stir
ring up political unrest among 
the people. Because parlia
mentarians were subject to the 
discipline of the legislative 
rules of decorum and ger
maneness, the freedom of 
speech guaranteed by the 
English Bill of Rights was 

limited by the customs and 
practices of the Parliament. 

In the United States of 
America, however, where 
civil sovereignty was trans
ferred from the people's rep
resentatives to the people 
generally, the young republic 
struggled to come to terms 
with its dedication to a regime 
of freedom of speech for eve
ryone. 

THE FRENCH 
REVOLUTION 

The first challenge arose 

uncertain terms: 
.. .{W]henever any form of 

government becomes destruc
tive of .. {the lawful] ends {of 
government], it is the right of 
the people to alter or abolish 
it, and to institute a new gov
ernment .. .[and] when a long 
train of abuses and usurpa-
tions ... evinces a design to re-
duce ... { the people] under 
absolute despotism, it is their 
right, it is their duty, to throw 
off such government, and to 
provide new safeguards for 
their security. Id. at 319. 

The young republic struggled to 
come to terms with its dedication to a 
regime of freedom of speech for eve

ryone. 
early in the history of the na
tion. In 1798, with America 
on the verge of war with 
France, a Federalist Congress 
enacted the Alien and Sedi
tion Act containing prohibi
tions against both seditious 
libel and stirring up sedition. 
Under the Act, members of 
the Republican party who 
supported the revolutionary 
government of France were 
targeted for prosecution . 
Many Federalists considered 
supporters of the French 
Revolution to be a dangerous 
threat to the established gov
ernment in the United States. 

In the heat of the political 
battle, many American lead
ers forgot their commitment 
to the right of the people to 
contend, even to agitate, for a 
wholesale change of govern
ment. The Declaration of In
dependence had committed 
the nation to that right in no 

In the decade that followed 
America's successful war for 
independence, her leaders re
mained committed to these 
revolutionary principles . 
They saw to it that these ideas 
were enshrined in the consti
tutional documents forming 
their new governments as a 
reminder that they too could 
become tyrants, and that the 
people had the same right to 
throw them out as they had 
claimed against King George 
III and the English Parlia
ment. 

To that end, all of the early 
state constitutions contained a 
provision acknowledging that 
all civil power originates in 
the people and must be exer
cised according to a civil 
covenant entered into be
tween the people and their rul
ers. Thus, Section 1 of the 
1776 Delaware Declaration 
of Rights read: 
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That all government of 
right originates from the peo
ple, is founded in compact 
only, and instituted for the 
good of the whole. Id. at 338. 

Implicit in this statement 
of right was the correlative 
right of the people to criticize 
the government and stir up 
political unrest - even call for 
its overthrow, if necessary. 
The framers of the 1776 Vir
ginia and Pennsylvania con
stitutions made that explicit in 
two sections, one of which 
stated that civil magistrates 
are the servants of the people 
and accountable to them, fol
lowed by a second section af
firming the right of the people 
to throw the rascals out and 
institute a new government: 

That government is, or 
ought to be, instituted for the 
common benefit, protection 
and security of the peo
ple ... and that the community 
hath an indubitable, unalien
able and indefeasible right to 
reform, alter, or abolish gov
ernment in such manner as 
shall be by that community 
judged most conducive to the 
public weal. Id. at 329. 

If these guarantees were to 
be taken seriously, then the 
common law prohibiting se
ditious libel would certainly 
have to give way. That many 
of the same men who penned 
these words would, after hav
ing become civil magistrates 
themselves, attempt to use the 
common law of seditious libel 
- as the Federalists did with 
the Sedition Act of 1798 - did 
not change this textual com
mitment. 

But the issues raised by the 
freedom of speech clause 
transcended even the question 
of the common law crime of 
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seditious libel. It was also 
designed to ban the efforts of 
government officials to 
criminalize actions stirring 
up sedition. That issue, 
however, has proved to be far 
more controversial and in
tractable than the fight over 
seditious libel. 

Because the Alien and Se
dition Act of 1798 contained 
a prohibition against sedi
tious libel, its provision out
lawing stirring up sedition 
did not receive the same at
tention. Federal prosecu
tions for seditious libel were 
preferred because a case of 
libel against the government 
could be proved by the words 
themselves. Stirring up sedi
tion required proof of words 
that would incite the readers 
or listeners to unlawful ac
tion, not just contempt or 
ridicule. 

After Thomas Jefferson 
was elected to the presidency 
in 1800, one of his first acts 
was to pardon all those who 
had been convicted of sedi
tious libel. His action, and 
that of the Congress repaying 
the fines to those who had 
been convicted, ultimately 
led the United States Su
preme Court to conclude that 
the freedom of speech at 
least prohibits any prosecu
tion for seditious libel. New 
York Times v. Sullivan, 376 
u.s. 254, 276 (1964). 

But what about stirring up 
sedition? There is evidence 
that this offense was equally 
condemned by the newly 
elected Jefferson. In his first 
inaugural address, he ap
pealed to Republicans and 
Federalists alike to stand by 

their revolutionary convic
tions: 

If there be any among us 
who would wish to dissolve 
this Union or to change its 
republican form, let them 
stand undisturbed as monu
ments of the safety with 
which error of opinion may 
be tolerated where reason is 
left free to combat it. 

THE RUSSIAN 
REVOLUTION 

The Jeffersonian view 
prevailed in the United 

bud. The New York law 
made it a felony to "advo
cate, advise, or teach .the 
duty, necessity, or propriety 
of overthrowing [organized] 
government by force or vio
lence, or by assassination of 
[any] executive officials of 
government, or by any un
lawful means." 

This law lay dormant for 
almost 20 years until Ben
jamin Gitlow, a former So
cialist member of the New 
York state Assembly, was 
prosecuted for calling for a 
general strike and sentenced 

But what about stirring up sedition? 
There is evidence that this offense 

was equally condemned by the newly 
elected Jefferson. 

States until the beginning of 
the 20th century. Chafee, 
Free Speech in the United 
States 506-07 (1941) On 
September 6, 1901, Presi
dent William McKinley was 
assassinated in New York by 
a self-styled anarchist. This 
led the New York legislature 
to enact the first of what 
would become a string of 
state laws against the "advo
cacy of criminal anarchy" or 
against the "advocacy of 
criminal syndicalism." 
Chafee, Freedom of Speech 
187-194 (1920). 

Both types of these new 
statutes were politically 
charged. Instead of waiting 
for an act of violence to oc
cur, the state legislatures de
cided to nip the threat of 
anarchy or syndicalism in the 

to five to ten years by a trial 
judge who characterized the 
call as "camouflaged revolu
tion." Id. at 188. 

It was not World War I 
that gave rise to the prosecu
tion of Gitlow, but the Rus
sian Revolution. As had 
been the case with the French 
Revolution just a century and 
two decades earlier, Amer
ica' s political leaders pan
icked, but this time there was 
no major political party or 
political leader to wage a 
counterattack. 

The Gitlow case reached 
the United States Supreme 
Court in 1925. Justice Ed
ward Sanford wrote the ma
jority opinion upholding the 
law. He affirmed that the 
freedom of speech protected 
the academic discussion of 
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any political doctrine that 
called for the overthrow of 
the government, but that it 
did not protect the political 
advocacy of such a doctrine. 
He maintained that the State 
had the "primary and essen
tial right of self-preserva
tion," and that, therefore, its 
legislature could make un
lawful the political advocacy 
of any doctrine that it 
deemed to create a clear and 
present danger to the estab
lished form of government. 
Gitlowv. New York, 268U.S. 
652, 668-70 (1925). 

Justices Oliver Wendell 
Holmes, Jr. and Louis D. 
Brandeis dissented. But 
they limited their remarks to 
the question whether the leg
islature could decide that po
litical advocacy of the 
violent overthrow of the 
government created a clear 
and present danger per se, or 
whether the clear and present 
danger issue was to be deter
mined case by case. Id., 268 
U.S. at 672-73 . 

In 1951, the Court upheld 
the federal government's 
Smith Act which made it un
lawful for any person "to 
knowingly or willfully advo
cate, abet, advise, or teach 
the duty, necessity, desirabil
ity, or propriety of over
throwing or destroying any 
government in the United 
States by force or violence, 
or by the assassination of any 
officer of such government." 
Dennis v. United States, 341 
u.s. 494 (1951) 

By so ruling, the majority 
reaffirmed the Gitlow doc
trine that the freedom of 
speech clause did not prevent 
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a law designed to preserve 
the present government or
der. In his concurring opin
ion, Justice Felix Frankfurter 
explicitly endorsed the Git
low view that a civil society 
had the duty to preserve it
self. Id. , 341 U.S. at 520. 

The Court, however, 
agreed with the Hol
mes/Brandeis dissent in Git
low, ruling that the question 
of clear and present danger 
was a mixed issue oflaw and 
fact to be resolved in each 
case. They decided that the 
ultimate constitutional ques
tion was for the judge. Id., 
341 U.S. at 513-15. 

Eighteen years later, the 
High Court refined its posi
tion once again. In Branden
burg v. Ohio, 395 U.S. 444 
(1969) it ruled that the free
dom of speech clause re
quired proof that the 
outlawed political advocacy 
was designed to incite or 
produce imminent lawless 
action and that the advocacy 
was likely to incite or pro
duce such action. 

Justices Hugo Black and 
William Douglas disagreed 
with the majorities in both 
the Dennis and Brandenburg 
cases. As was true of Jus
tices Holmes and Brandeis 
before them, however, nei
ther questioned the constitu
tionallegitimacy of a policy 
designed to preserve the 
form of government estab
lished by the constitutions of 
the United States and the 
several states. Dennis, 341 
U .S. at 579-91; Branden
burg, 395 U.S. at 449-57. 

RIGHT OF 
REVOLUTION 

In his concurring opinion 

in Dennis, Justice Felix 
Frankfurter wrote with great 
confidence: 

Of course no government 
can recognize a "right" of 
revolution, or a "right" to 
incite revolution if the incite
ment has no other purpose or 
effect. Dennis v. United 
States, 341 U.S . at 549. 

were the only legitimate 
source of civil power. Be
cause governments were in
stituted among men , 
"deriving their just powers 
from the consent of the gov
erned," the governed had the 
right to withdraw their con
sent upon proof of breach of 
the covenant by their lead-

A law, the purpose of which is to 
protect the government from an 
aroused populace cannot, there-

fore, be legitimate under the free
dom of speech guarantee. 

Frankfurter claimed that 
the people' s right was lim
ited to reform and that their 
representatives had the right 
to protect the people from 
advocacy of revolution if 
those representatives 
thought it was necessary to 
preserve the government. 
Id., 341 U.S. at 550-51. 

This view prevails today, 
but it was not the view of 
America's founders . Both 
the Declaration of Inde
pendence and some of the 
early state constitutions pro
claimed that the people had 
the right "to reform, alter, or 
ab.Qli.sh" any government if 
that government was found 
to have become a tyranny. 
Moreover, those documents 
affirmed that the people 
could take up arms, if neces
sary, to restore the rule of 
law and to change the form 
of government. Sources of 
Our Liberties 311, 319, 329 
(1978). 

America's founders un
derstood that the civil sover
eignty of the nation was 
vested in the People who 

ers. 
It was, therefore, for the 

people to decide, not any 
civil ruler - not even a judge 
- whether conditions justi
fied a call to revolution. If 
the civil rulers in power had 
that right, then they pos
sessed civil sovereignty, not 
the people. 

In England, the battle 
over civil sovereignty had 
been fought between the 
crown and the Parliament. 
The Parliament prevailed 
and, to protect its sover
eignty claim, it secured to its 
members the freedom of 
speech. In America, the bat
tle was fought between the 
people and the Parliament. 
The people prevailed and, to 
protect their sovereignty 
claim, they secured for all 
the people the freedom of 
speech. Sources of Our Lib
erties 425-26 (1978) 

A law, the purpose of 
which is to protect the gov
ernment from an aroused 
populace cannot, therefore, 
be legitimate under the free
dom of speech guarantee. 
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This does not mean that the 
government cannot protect 
the peace. See Chafee Free
dom of Speech 161-80, 207-
28 (1920). It does mean, 
however, that civil rulers 
cannot protect the peace in 
the name of protecting the 
nation from political unrest, 
including revolution. 

While the Supreme Court 
has never so ruled, it did 
come close when it decided 
Terminiello v. Chicago, 337 
U.S . 1 (1949). In that case 
Mr. Terminiello had been 
convicted of disorderly con
duct. The trial judge had in
structed the jury that the 
conviction could be based 
upon any "misbehav
ior...[that] stirs the public to 
anger, invites dispute, brings 
about a condition of unrest, 
or creates a disturbance ... " 
Id., 337 U.S. at 3. 

Justice Douglas ruled that 
this instruction abridged the 
freedom of speech because 

a function of free speech 
under our system of govern
ment is to invite dispute. It 
may indeed best serve its 
high purpose when it induces 
a condition of unrest, creates 
dissatisfaction with condi
tions as they are, or even 
stirs people to anger. 
Speech is often provocative 
and challenging. It may 
strike at prejudices and pre
conceptions and have pro
found unsettling effects as it 
presses for acceptance of an 
idea. /d., 337 U.S. at 4. 

From this statement one 
could infer that any law, the 
policy of which is to pre
serve the current form of 
government, is a law abridg
ing the freedom of speech 
and therefore, is unconstitu-
tional. ~ 
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"Sophia Loren is not a citi
zen. " Phill Gramm on 
whether he would choose a 
woman as a running mate. 

"You should go see 'For
rest Gump.' You'll be able to 
follow it." Diretor Robert 
Altman, to French film critics 
who say they were confused 
by his movie "Ready to 
Wear." 

"We've never had a presi
dent named Bob. And I think 
it's time." Bob Dole on him
self. 

"We might as well use 
smo ke signals." Apache 
tribal officer, Marvin Mull, 
on the San Carlos (AZ) Indian 
Reservation's inadequate 
phone system. 

"It would be the equiva-

The Lighter Side 
lent of having the prime min
ister of England invite the 
Oklahoma City bombers to 
10 Downing Street, to con
gratulate them on a job well 

done." Margaret Thatcher re
sponding to Clinton's red-car
pet welcome for Sinn Fein 
leader Gerry Adams. 

"Well, that narrows it 

down to about 6 million peo
ple." Black Enterprise maga
zine executive Earl Graves 
Jr., on learning that police 
who had mistakenly frisked 

him on his morning commute 
were looking for a black man 
with short hair. 

"I happen to believe intra
ditional American values." 
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Cincinnati judge Albert Me
stemaker, ordering a man to 
marry the girlfriend he was 
convicted of punching in the 
mouth. 

"If the B-2 is invisible, just 
announce you've built 100 of 
them and don't build them." 
House Budget Committee 
chairman John Kasich , on 
further production or the 
stealth bombers. 

" I think most of us learned 
some time ago that if you 
don't like the president's posi
tion on a particular issue, you 
simply need to wait a few 
weeks." Democratic Rep . 
David Obey, on Clinton's 
new budget plan. 

LAW: Use It Lawfully 
by Marilyn J. Titus 

B ut we know that the 
law is good, if a man 
use it lawfully; 

knowing this, that the law is 
not made for a righteous 
man, but for the lawless and 
disobedient, for the ungodly 
and for sinners, for unholy 
and profane, for murderers 
of fathers and murderers of 
mothers, for manslayers, for 
whoremongers,for them that 
defile themselves with man
kind, for menstealers, for li
ars for perjured persons, and 

if there be any other thing 
that is contrary to sound doc
trine; according to the glori
ous gospel of the blessed 
God, which was committed 
to my trust. ( 1 Timothy 1: 
8-11) 

Them that sin rebuke be
fore all, that others also may 
fear. (1 Timothy 5: 20) 

Brethren, if any of you do 
err from the truth, and one 
convert him; let him know, 
that he which converteth the 
sinner from the error of his 
way shall save a soul from 
death, and shall hide a mul-

titude of sins. (James 5: 19-
20) 

And all things are of God, 
who hath reconciled us to 
himself by Jesus Christ and 
hath given to us the ministry 
of reconciliation; to wit, that 
God was in Christ reconcil
ing the world unto himself, 
not imputing their trespasses 
unto them; and hath commit
ted unto us the word of rec
onciliation. Now then we 
are ambassadors for Christ, 
as though God did beseech 
you by us: we pray you in 
Christ's stead, be ye recon-



The Forecast- October 1995 

cited to God. (2 Corinthians 
5: 18-20) 

The preceding scriptures 
state the purpose of the law: 
to reconcile sinners to God. 
Whether a brother in the Lord 
bas "err(ed) from the 
truth .... " or a heathen is deep 
into sin, the law, " ... accord
ing to the glorious gospel of 
the blessed God .... " is to be 
used lawfully -- that is , 
without deception or malli
ciousness --to lead the sin
ner to the Lord. 

When two brethren have a 
disagreement and both are 
willing to submit to the Lord, 
it is a shame for the church 
not to be prepared to judge 
the matter for them and a 
shame for the brethren to take 
the matter to court if they can
not resolve it. It is better for 
one of them to be wronged. 
This is what we are told in 1 
Corinthians 6: 1-8. So often 
we hear only the latter part of 
this scripture but not the 
verses 3-5 where Paul speaks 
to the shame of the church for 
not setting up " .. . them to 
judge who are least esteemed 
in the church." For how can 
a church condemn brethren 
for going before the civil 
authorities if they have not 
themselves complied with 
scripture? This is an impor-

tant missing gap. 
The principles to be fol

lowed, therefore, are that 
brethren in disputes with 
brethren and willing to sub
mit to the Lord are to follow 
scripture and go before the 
church and not the civil 
authorities . The heathen 
have the civil authorities who 
are to judge them.. Estab
lished by God, these civil 
authorities are accountable to 
God (whether they believe it 
or not). 

But, what do you do when 
someone calls himself a 
Christian and refuses to sub
mit to God's word or the 
church? Matthew 18 records 
the words of Jesus himself: 

Moreover if thy brother 
shall trespass against thee, 
go and tell him his fault be
tween thee and him alone: if 
he shall hear thee, thou hast 
gained thy brother. But, if he 
will not hear thee, then take 
with thee one or two more, 
that in the mouth of two or 
three witnesses every word 
may be established And if he 
shall neglect to hear them, 
tell it unto the church: but if 
he neglect to hear the church, 
let him be unto thee as a hea
then man and a publican. 
(Matthew 18: 15-17) 

This is the procedure we 
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are to follow. The principle 
is to avoid the civil magis
trate if the brother is willing 
to hear you, hear your wit
nesses or hear the church. 
But if he refuses to even hear 
you, your witnesses or the 
church, the question arises, 
"Is he really a brother?" Ac
cording to Jesus, " .. .let him 
be unto thee as a heathen man 
and a publican." Jesus re
lieves us of the burden of try
ing ot discover whether we 
are dealing with a brother 
who has " ... err(ed) from the 
truth .... " or someone who is 
not a brother at all. He gives 
us the liberty to go to court 
where the man will have to 
face the witnesses and where 
he will be judged. 

Are we violating the prin
ciplein 1 Corinthians 6 to our 
shame? Not according to the 
words of Jesus. For, we are 
taking the man to court " ... as 
a heathen." 

If the dispute is a trivial 
matter like a late car payment 
penalty because a letter got 
lost in the mail, or an apple 
tree accidently got planted on 
your neighbor's property and 
now it is his, it is a shame for 
both parties to not be willing 
to take the matter before 
God's people for judgment 
and a shame for the church to 
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not be prepared to hear the 
matter. But lacking resolu
tion it is better to suffer 
wrong than to go to court. 

If a man calls himself a 
Christian and sexually mo
lests your child, denies it, 
continues to harm your child 
and will not submit to the 
church, you must take the 
matter to the civil authorities. 
There is no question that you 
must treat this man as a hea
then. 

Between these two ex
tremes are value judgments 
that Christians must make. 
They must remember the 
PURPOSE to be " ... ambassa
dors for Christ...." to recon
cile the person to God if 
possible. They must remem
ber the PRINCIPLE if the 
person claims to be a Chris
tian brother. They must re
member the PROCEDURE 
that Jesus gives us which 
benefits the offender should 
they repent and become rec
onciled to God short of hav
ing to go to court. 

And, ultimately, we all 
must remember that the law 
was given to us by the Lord. 
It is good if it is used law
fully . 
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