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Newsweek 
pointed out that 

the tenacious abo
lition-minded de

fense bar does not 
account for unnec
essary prosecuto

rial delays and 
interminable court 

stays. 

Paper Tiger 
Capital puni:Jhment in 

America is a paper 
tiger. Newsweek 

(August 7, 1995). 
Prompted by the jury's de

cision to sentence Susan 
Smith to life imprisonment 
for the murder of her two 
sons, Newsweek set out to ex
plain "why America supports 
capital punishment - yet puts 
so few people to death." 

The explanation? 
" ... [T]he nation is ambivalent 
about the ultimate penalty." 
Newsweek rep or ted that 
"there are currently 3,000 in
mates on American death 
rows - yet for each of the last 
19 years ... no more than 2 per
cent of the death-row total has 
ever been executed." 
Kaplan, "Anger and Ambiva
lence," Newsweek24 (Aug. 7, 
1995). 

Newsweek reporters 
looked for answers. They dis
covered that everyone 
claimed that someone else 
was responsible: 

Prosecutors blame judges, 
who blame courts, who blame 
the law, which gets passed 
down by Supreme Court jus-

tices, who don't speak, except 
to Nina Totenberg on occa
sion. But the primary whip
ping boys for execution 
gridlock have long been de
fense lawyers. !d. at 28. 

To Newsweek's credit, 
they did not fall for this one. 
They pointed out that the tena
cious abolition-minded de
fense bar does not account for 
unnecessary prosecutorial de
lays and interminable court 
stays. Thus, the report in
cluded a number of examples 
of executive and judicial 
shortcomings. 

As for prosecutors, they 
appear to be "understaffed 
and overwhelmed," causing 
delays in the appeals process, 
such as the one that occurred 
in Indiana where it took two 
years just to get the trial tran
script. Id. at 25, 28. As for 
judges, the courts are full of 
men and women who person
ally oppose the death penalty. 
To no one's surprise they find 
ways to slow down, or even 
bring the process to a halt -like 
the Arizona federal judge who 
has been sitting on a capital 
case for nine years and still 

has not rendered a decision. 
!d. at 28. 

With such illustrations and 
others, Newsweek proved its 
point: America is indecisive 
about capital punishment. 
But it shed little light on the 
reasons why. Why are execu
tions so rare and why is it that 
"[t]herare inmate to die hangs 
on close to 10 years before 
meeting the executioner?" !d. 
at 24. 

The answer is found in the 
"law" that governs the impo
sition and administration of 
the death penalty. And cur-
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rent law, as Newsweek accu
rately reported, originated 
with the United States Su
preme Court. 

THE COURT SPEAKS 

Until 1972, the High 
Court deferred to state and 
federal legislative judgment 
on the legitimacy of capital 
punishment, and on the fair
ness of the process by which 
the death penalty was im
posed and administered. As 
late as 1971, the Court by a 
vote of 6 to 3 affirmed the 
murder convictions of two 
men who had been sentenced 
to die by juries empowered 
by law with complete and 
unfettered discretion to im
pose a death or life sentence. 
McGautha v. California, 402 
u.s. 183 (1971). 

After review of the statu
tory changes that had trans
formed "the common law 
rule imposing a mandatory 
death sentence on all con
victed murderers" to the dis
cretionary system that now 
prevailed for almost all capi
tal offenses (Id., 402 U.S. at 
197-203), Justice John Mar
shall Harlan concluded: 

Those who have come to 
grips with the hard task of 
actually attempting to draft 
means of channeling capital 
sentencing discretion have 
confirmed the lesson taught 
by the history recounted 
above. To identifY before the 
fact those characteristics of 
criminal homicides and their 
perpetrators which call for 
the death penalty, and to ex
press these characteristics in 
language which can be fairly 
understood and applied by 
the sentencing authority ap-

pear to be tasks which are 
beyond present human abil
ity. Id., 402 U.S. at 204. 

In his concurring opinion, 
Justice Hugo Black agreed. 
He also found no constitu
tional norm that could possi
bly be construed to limit a 
jury's discretion to impose 
the death penalty. 

First, he rejected the no-

legislative power. Id., 402 
U.S. at 226. 

One year later - in 1972, 
Chief Justice Warren Burger 
quoting Justice Black, wrote 
that "[i]n the 181 years since 
the enactment of the Eighth 
Amendment, not a single de
cision of this Court has cast 
the slightest shadow of a 
doubt on the constitutional-

Only two in the majority, Justices 
Brennan and Marshall, decided 
that the death penalty per se vio

lated the Eighth Amendment 

tion that "due process oflaw" 
guaranteed that the death 
penalty would be adminis
tered according to some 
standard of "fundamental 
fairness." That was a matter 
for the legislature. Then, he 
turned his attention to the 
prohibition against "cruel 
and unusual punishments": 

The Eighth Amendment 
forbids "cruel and unusual 
punishments." In my view, 
these words cannot be read 
to outlaw capital punishment 
because that penalty was in 
common use and authorized 
by law here and in the coun
tries from which our ances
tors came at the time that the 
Amendment was adopted. It 
is inconceivable to me that 
the framers intended to end 
capital punishment by the 
Amendment. Although some 
people have urged that this 
Court keep it abreast of mod
ern ideas, I have never be
lieved that lifetime judges in 
our system have any such 

ity of capital punishment." 
Furman v. Georgia, 408 U.S. 
238, 380 (1972) (dissenting 
opinion). 

This time, however, Chief 
Justice Burger was writing 
for a minority of four dis
senting justices. Five of his 
colleagues, for the first time 
in the history of the Court, 
applied the Eight Amend
ment to strike down a Geor
gia statute authorizing the 
imposition of the death pen
alty. 

The five majority justices 
could not agree why the 
death penalty was unconsti
tutional. Consequently, 
each wrote a separate opin
ion. Three found the Eighth 
Amendment to have been 
violated because there were 
no standards in the state law 
limiting the discretion of the 
jury. 

Justice Douglas claimed 
that such statutes were 
"pregnant with discrimina
tion and discrimination is an 

ingredient not compatible 
with the idea of equal protec
tion of the laws that is im
plicit in the ban on 'cruel and 
unusual' punishments." Id., 
408 U.S. at 257. 

Justice Stewart, who had 
agreed one year earlier that 
the due process clause did 
not prohibit unlimited jury 
discretion in the imposition 
of the death penalty, con
cluded this time that such 
discretion violated the 
Eighth Amendment: 

These death sentences are 
cruel and unusual in the 
same way as being struck 
down by lightning is cruel 
and unusual. For, of all the 
people convicted of rapes 
and murders in J9(i7 and 
196R, many just as reprehen
sible as these, the petitioners 
are among a capriciously se
lected random handful upon 
whom the sentence of death 
has in fact been imposed. 
Id., 408 U.S. at 309-10. 

Justice White, who had 
also been with the majority 
opinion upholding the con
stitutionality of jury discre
tion in death penalty cases, 
concluded that the death pen
alty is so "infrequently im
posed" that it brings only 
"negligible returns to the 
State" so that it must be "pat
ently excessive" and, there
fore, "violative of the Eighth 
Amendment." ld., 408 U.S. 
312-13. 
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Only two in the majority, 
Justices Brennan and Mar
shall, decided that the death 
penalty per se violated the 
Eighth Amendment. But 
even they admitted that the 
current practice of selective 
and limited executions was 
important for their case. Jus-
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tice Brennan reasoned that the 
ban on cruel and unusual pun
ishments prohibited any pun
ishment that was "so severe as 
to be degrading to the dignity 
of human beings." Arbitrary 
infliction of the death penalty 
demonstrated, he claimed, 
that executions were "nothing 
more than the pointless inflic
tion of suffering." Therefore, 
he concluded, the death pen
alty no longer served any le
gitimate purpose in the 
criminal law and, for that rea
son, could no longer be con
sidered consonant with 
society's standards of de
cency. Id., 408 U.S. at 270-
305. 

Justice Marshall agreed. 
He wrote that capital punish
ment had its origins "in pri
vate vengeance" and that, 
despite all efforts of civilized 
society to elevate the death 
penalty, it remained mired in 
"purposeless vengeance." 
Id., 408 U.S. at 333-63. In 
support, Justice Marshall re
cited statistics showing that 
"the poor, the illiterate, the 
underprivileged, the member 
of the minority group" were 
disproportionately sentenced 
to death. Id., 408 U.S. at 364-
65 . 

To all of these claims, 
Chief Justice Burger invoked 
the time-honored doctrine of 
stare decisis: 

The decisive grievance of 
the opinions ... is that the pre
sent system of discretionary 
sentencing in capital cases 
has failed to produce even
handed justice .... 

This ground of decision is 
plainly foreclosed ... Only one 
year ago, in M cGautha v. 
California, the Court upheld 
the prevailing system of sen-

tencing in capital cases ... and 
if stare decisis means any
thing, that decision should be 
regarded as a controlling pro
nouncement of law. 

... flit would be disingenu
ous to suggest that today's 
ruling has done anything less 
than overrule M cGautha in 
the guise of an Eighth Amend
ment adjudication .... This pat
tern of decisionmaking will do 

little to inspire confidence in 
the stability of law. Id., 408 
U.S. at 399-400. 

Only Justice Marshall of 
the majority bothered to re
spond: 

... [T]he most important 
principle in analyzing "cruel 
and unusual" punishment 
questions is one that is reiter
ated again and again in the 
prior opinions of the Court: 
i.e., the cruel and unusual lan
guage "must draw its mean
ing from the evolving 
standards of decency that 
mark the progress of a matur
ing society." Thus, a penalty 
that was permissible at one 
time in our Nation's history is 
not necessarily permissible 
today. 

The fact, therefore, that the 
Court, or individual Justices, 
may have in the past ex
pressed an opinion that the 
death penalty is constitutional 
is not now binding on us ... I d., 

408 u.s. 329-30. 
The dissenting justices 

haplessly agreed: The Eighth 
Amendment was controlled 
by the changing mores of so
ciety. They just did not be
lieve that society's values had 
changed so drastically in so 
short a time. Justice Harry 
Blackmun summarized the 
dissenting position best: 

The Court has recognized, 

and I certainly subscribe to 
the proposition, that the Cruel 
and Unusual Punishments 
Clause "may acquire mean
ing as public opinion becomes 
enlightened by a humane jus
tice. " ... My problem ... is the 
suddenness of the Court's 
perception of progress in the 
human attitude since deci
sions of only a short while 
ago. Id., 408 U.S. 409-10. 

Having embraced the evo
lutionary, progressive legal 
philosophy of the majority, 
the dissenters cut out from un
derneath themselves any con
stitutional high ground upon 
which to stand. Moreover, 
they laid an uncertain founda
tion upon which the death 
penalty would be reinstated 
four years later. That uncer
tainty would lead, in turn, to 
the irresolution documented 
by Newsweek twenty years 
later in the aftermath of the 
Susan Smith case. 

EVOLUTIONARY 
JURISPRUDENCE 
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Within a year following 
the Court's decision striking 
down its death penalty statute, 
the Georgia State legislature 
enacted a new capital punish
ment scheme. Georgia was 
not alone. By the time that the 
new Georgia statute had 
reached the United States Su
preme Court in 1976,35 state 
legislatures had reformed 
their death penalty laws, hop
ing to satisfy the High Court. 
On July 2 of that same year, 
the Court gave its answer. By 
a vote of 7 to 2 it upheld the 
new Georgia law. Gregg v. 
Georgia, 428 U.S. 153 
(1976). That law retained the 
death penalty for persons con
victed of murder, kidnaping 
for ransom or where the vic
tim is harmed, armed robbery, 
rape, treason, and aircraft hi
jacking. But it now provided 
for a bifurcated trial, the first 
on the question of guilt and 
the second on the issue of sen
tence. 

As for the sentencing proc
ess, the law stipulated a 
number of factors to be con
sidered by the jury or judge, 
and required a finding beyond 
a reasonable doubt on one or 
more of the factors before the 
death penalty could be im
posed. Finally, the law called 
for review of every death sen
tence by the state supreme 
court in order to insure that the 
penalty was not being im
posed arbitrarily and capri
ciously. 

All seven of the justices 
who voted to uphold the Geor
gia law did so because they 
found that the new law met the 
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constitutional norms laid 
down in the Furman case de
cided just four years pre
viously. Even though four of 
the seven had voted against 
those very norms, not one of 
them returned to his position 
in Furman that the Eighth 
Amendment did not require 
any limitation upon jury dis
cretion to impose the death 
penalty. To the contrary, all 
seven justices examined the 
new Georgia statute in order 
to determine if it had been ad
ministered in such a way as to 
meet the Furman concerns 
about arbitrariness. Id., 428 
U.S. at 196-207, 220-24. 

Why did these four justices 
capitulate to a court opinion 
with which they had disagreed 
so strongly? The answer is 
because they had committed 
themselves in Furman to an 
evolutionary, progressive 
definition of "cruel and un
usual punishments." Now 
that the Georgia legislature 
had acted in such a way as to 
comply with the Furman for
mula, this very act indicated 
that societal attitudes in Geor
gia now tracked the concerns 
expressed in Furman that 
there should be limits on jury 
discretion to guard against ar
bitrary and capricious admini
stration of the death penalty. 

Thus, in the name of the 
Eighth Amendment, the Court 
thrust itself into a task that- as 
Justice Harlan had warned in 
1971, was "beyond human 
ability." For example, the 
Court entertained in Gregg 
the contention that some of 
the factors set forth in the 
Georgia statute designed to 
limit jury discretion were un
constitutionally "vague." 
While the Court rejected the 

contention in 1976, it would 
find itself dealing with such 
arguments for the next 18 
years. 

And to what end? In 
Tuilaepa v. California, 512 
u.s. --, 129 L.Ed 2d 750 
(1994), Justice Kennedy ad
mitted that today the Court 
has consistently ruled that 
"States may adopt capital sen
tencing processes that rely 

sarily prolongs the process so 
that it takes over ten years for 
someone duly convicted of 
murder to be put to death. 

Such ad-hoc, open-ended 
decision making is endemic to 
a system of evolutionary, pro
gressive jurisprudence. By 
definition, such a philosophy 
oflaw submerges the old with 
the new. With no enduring 
principles, irresolution in the 

Such ad-hoc, open-ended de
cision making is endemic to a 
system of evolutionary, pro

gressive jurisprudence. 

upon the jury, in its sound 
judgment, to exercise wide 
discretion." Id., 512 U.S. at 
--, 129 LEd 2d at 761. How 
remarkable! The Court has 
come full circle, back to the 
position stated by Justice Har
lan in 1971 that juries may be 
granted wide discretion in de
termining whether a person 
convicted of murder may be 
sentenced to death. 

Unlike the law before 
1972, however, the Court re
serves the right to examine 
each case just to make sure 
that community mores have 
not changed, or just in case 
something might have gone 
wrong at the trial so that the 
death penalty would not be 
appropriate. In effect, the 
Court - while affirming the 
constitutionality of the death 
penalty - has submitted the 
administration of that penalty 
to judicial scrutiny that neces-

administration of the death 
penalty will continue to haunt 
America. What must occur, if 
the problem is to be resolved, 
is to return to a jurisprudence 
faithful to the original mean
ing of the constitutional text. 
To do that would require the 
Court to return to the common 
law as it was understood at the 
time the Constitution was 
written. 

THE COMMON LAW 

Following Furman, at least 
two states, North Carolina and 
Louisiana, chose to return to 
the common law rule that the 
death penalty was to be im
posed without discretion for 
certain crimes. These states 
claimed that, by mandating 
the death penalty, the Furman 
Court's concern about arbi
trary and capricious admini
stration of the death penalty 
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would be satisfied. 
By a vote of 5 to 4, the 

Court disagreed. In Woodson 
v. North Carolina, 428 U.S. 
280 (1976) and in Roberts v. 
Louisiana, 428 U.S. 325 
(1976), decided on the same 
day as Gregg, Justice Potter 
Stewart wrote that the com
mon law rule was out of step 
with the times: 

At the time the Eighth 
Amendment was adopted in 
1791, the States uniformly fol
lowed the common law prac
ti ce of making death the 
exclusive and mandatory sen
tence for certain specified of
fen ses ... By the turn of the 
century, 23 States and the 
Federal Government had 
made death sentences discre
tionary ... During the next two 
decades 14 additional States 
replaced their mandatory 
death penalty statutes. Thus, 
by the end of World War I, all 
but eight States, Hawaii, and 
the District of Columbia 
either had adopted discre
tionary death penalty 
schemes or abolished the 
death penalty altogether. By 
1963, all these remaining ju
risdictions had replaced their 
automatic death penalty stat
utes with discretionary jury 
sentencing. 

The history of mandatory 
death penalty statutes in the 
United States thus reveals that 
the practice of sentencing to 
death all persons convicted of 
a particular offense has been 
rejected as unduly harsh and 
unworkable. The two crucial 
indicators of evolving stand
ards of decency respecting the 
imposition of punishment in 
our society -jury determina
tions and legislative enact
ments both point 
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conclusively to the repudia
tion of automatic death sen
tences. Woodson, supra, 428 
U.S. at 289, 291-93. 

Under "contemporary 
standards of decency," Justice 
Stewart insisted that the 
Eighth Amendment de
manded that any statute 
authorizing the imposition of 
the death penalty must "allow 
the particularized considera
tion of relevant aspects of the 
character and record of each 
convicted defendant before 
the imposition upon him of a 
sentence of death." I d., 428 at 
303. 

A statute mandating the 
death penalty solely upon 
conviction of a certain crime, 
Justice Stewart asserted, 
"treats all persons convicted 
of a designated offense not as 
uniquely individual human 
beings, but as members of a 
faceless, undifferentiated 
mass to be subjected to the 
blind infliction of the penalty 
of death." Id. , 428 U.S. at 
304. 

But does individualization 
of the sentencing process in
sure that convicted murderers 
will be treated with human 
dignity and without preju
dice? Perhaps, but not under 
the scheme devised by the 
Court since Furman. 

Eleven years after Wood
son, the Court faced the claim 
that the Georgia sentencing 
scheme, approved in its Gregg 
decision, facilitated racial dis
crimination in the administra
tion ofthe death penalty. This 
claim was supported by a sta
tistical study of over 2,000 
murder cases occurring in the 
state in the 1970's, revealing 
that defendants charged with 
killing whites were 4.3 times 

as likely to receive the death 
sentence as defendants 
charged with killing blacks. 
McCleskey v. Kemp, 481 U.S. 
279 (1987). 

By the time that 
McCleskey brought his claim, 
however, the Court had al
ready decided that the Cruel 

the Polish monarch men
tioned by Puffendorf; who 
thought it proper to remit pen
alties of murder to all nobil
ity... IV Blackstone, 
Commentaries on the Com
mon Law of England, Bk. IV, 
C. 14, III. 2. (1969) 

The point here is not that a 

One did not have to wait for a sophisti
cated 20th century statistical study to re
veal that juries and judges, when given 
the opportunity, will exercise discretion 
in favor of individuals for a variety of 

reasons, including social or racial class. 

and Unusual Punishments 
Clause forbade constraints on 
the sentencer' s discretion to 
decline to impose the death 
penalty. Hence, a jury had un
limited discretion not to im
pose the death penalty, while 
its discretion to impose that 
penalty was constrained. Id., 
481 U.S. at 304. 

One did not have to wait 
for a sophisticated 20th cen
tury statistical study to reveal 

. that juries and judges, when 
given the opportunity, will ex
ercise discretion in !aY.Qr of 
individuals for a variety of 
reasons, including social or 
racial class. In 1769, Sir Wil
liam Blackstone, singing the 
praises of the common law 
rule mandating the death pen
alty for murder, wrote: 

... { 0 ]ur law has provided 
one course of prosecu
tion, ... wherein the king him
self is excluded the power of 
pardoning murder: so that, 
were the king of England so 
inclined, he could not imitate 

statute mandating the death 
penalty would eliminate 
abuses of discretion. Prose
cutors may still charge some 
with lessor offenses, juries 
may still refuse to convict. 
Rather, the point is that the 
Supreme Court was naive to 
think that its process of indi
vidualization of sentencing 
would lead to an affirmation 
of the dignity of the defen
dant, rather than to a disregard 
for him as a human being. 

Had the Court bothered to 
examine the foundation of the 
common law rule, they would 
have found that the mandatory 
death penalty rested upon the 
proposition that it was re
quired to ensure that the hu
man dignity of both the 
defendant and the victim was 
honored. For, as Blackstone 
reminded his readers, the 
common law rule rested 
squarely upon Genesis 9:6: 
"Whoso sheddeth man's 
blood, by man shall his blood 
be shed: for in the image of 
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God made he man."Id. 
A system of evolutionary, 

progressive jurisprudence 
does not, however, allow a 
modern statute to rest upon 
such an ancient authority. 
And no one, not even the dis
senting justices in the North 
Carolina and Louisiana cases, 
rejected the notion that the 
Eighth Amendment was gov
erned by "the evolving stand
ards of decency that mark the 
progress of a maturing soci
ety." Trap v. Dulles, 356 U.S. 
86, 100 (1958). (Justice 
Rehnquist questioned the va
lidity of this premise, but suc
cumbed to it, claiming that a 
correct application of the evo
lutionary standard did not 
condemn the mandatory rule. 
Woodson, 428 U.S. at 308.) 

While no justice objected 
to the evolutionary presuppo
sitions of the Court in 1976, 
two justices on the current 
Court have raised the chal
lenge. Disgusted with the 
confusion and delays under 
the current system, Justice 
Antonin Scalia has called for 
a return to a standard in con
formity to the text. In doing 
so he has explicitly rejected 
the evolutionary criteria here
tofore dominating Eighth 
Amendment cases and en
dorsed a view that would up
hold the constitutionality of 
the common law mandatory 
rule. Walton v. Arizona, 497 
u.s. 639, 656, 668-72 
(1990)(concurring). 

Justice Clarence Thomas 
has followed suit. In Graham 
v. Collins, 506 U.S. --, 122 
L Ed 2d 260 (1993), he has 
expressed "disagreement" 
with the court precedents 
striking down statutes em
bracing the common law rule. 
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CONCLUSION 

In its August 9 report, 
Newsweek reported that "the 
Supreme Court has labored 
hard to get out of the death 
penalty business. But the jus-

tices every year get drawn into 
a few major cases and wind up 
having to revise doctrine." 
Newsweek28 (Aug. 7, 1995) 

There are significant signs 
that the justices are not happy 
with the way things are. Of 
the justices on the Court in 
1976, when the current doc-

trine was developed, only 
Chief Justice Rehnquist re
mains. Now is a strategic 
time for state legislatures to 
reexamine their current dis
cretionary systems and return 
to the mandatory common law 
rule. 

While it is uncertain how 

6 

some of the new justices 
would respond, there is no 
question that Justices Scalia 
and Thomas would welcome 
an opportunity to straighten 
out the Court's Eighth 
Amendment jurisprudence. 
ii"' 

JUSTICE ANTONIN SCALIA ON THE .COURT 
AND THE DEATH PENALTY 

In a jurisprudence contain
ing contradictory commands 
that discretion to impose the 
death penalty must be limited 
but discretion not to impose 
the death penalty must be vir
tually unconstrained, a vast 
number of procedures support 
a plausible claim in one direc
tion or the other. Conscien
tious counsel are obliged to 
make those claims, and con
scientious judges to consider 
them. There has thus arisen, 
in capital cases, a permanent 
flood tide of stay applications 
and petitions for certiorari to 
review adverse judgments at 
each round of direct and col
lateral review, alleging novel 
defects in sentencing proce
dure arising out of some per
mutation of ... [our earlier 
rulings]. State courts, at
tempting to give effect to con
tradictory principles in our 
jurisprudence and reluctant to 
condemn an offender without 
virtual certainty that no error 
has been committed, often 
suspend normal rules of pro
cedural bar to give ear to each 
new claim that the sentencer's 
discretion was overcon
strained or underconstrained. 
An adverse ruling typically 
gives rise to another round of 

federal habeas review -and by 
the time that is concluded we 
may well have announced yet 
another new rule that will jus
tify yet another appeal to the 
state courts. The effects of 
this uncertainty and unpre
dictability are evident in this 
Court alone, even though we 
see only the tip of a mountain
ous iceberg. Since granting 
certiorari in McKoy v. North 
Carolina ... on February 21, 
1989, (the first of this Term's 
capital cases to have certiorari 
granted), we have received 
over 350 petitions for certio
rari in capital cases; 8 were 
granted, and 84 were held for 
the 9 cases granted this Term; 
3 7 were held for this case 
alone, Small wonder, then, 
that the statistics show a capi
tal punishment system that 
has been approved, in many 
States, by the democratic vote 
of the people, that has been 
theoretically been approved 
as constitutional by this 
Court, but that seems unable 
to function except as a parody 
of swift or even timely justice. 
As of May 1990 there were 
2,327 convicted murderers on 
death row; only 123 have 
been executed since our 1972 
Furman decision .... 

In my view, it is time for us 
to reexamine our efforts in 
this area and to measure them 
against the text of the consti
tutional provision on which 
they are purportedly based .... 

... The mandatory imposi
tion of death - without sen
tencing discretion - for a 
crime which States have tradi
tionally punished with death 
cannot possibly violate the 
Eighth Amendment, because 
it will not be "cruel'' ... and it 
will not be "unusual".... It is 
quite immaterial that most 
States have abandoned the 
practice of automatically sen
tencing to death all offenders 
guilty of a capital crime, in 
favor of a separate procedure 
in which the sentencer is 
given opportunity to consider 
the appropriateness of death 
in the individual case ... ; still 
less is it relevant that manda
tory capital sentencing is (or 
is alleged to be) out of touch 
with "contemporary commu
nity values" regarding the ad
ministration of justice ... 

Despite the fact that I think 
Woodson ... find[s] no proper 
basis in the Constitution, ... [it 
has] some claim to my adher
ence because of the doctrine 
of stare decisis. I do not reject 

that claim lightly, but I must 
reject it here ... 

The objectives of stare de
cisis are not furthered by ad
hering to Woodson ... The 
doctrine exists for the purpose 
of introducing certainty and 
stability into the law and pro
tecting the expectations of in
dividuals and institutions that 
have acted in reliance on ex
isting rules ... [T]he Wood
son ... principle has frustrated 
this very purpose from the 
outset - contradicting the ba
sic thrust of much of our death 
penalty jurisprudence, laying 
traps for unwary States, and 
generating a fundamental un
certainty in the law that shows 
no signs of ending or dimin
ishing. 

I cannot adhere to a princi
ple so lacking in support in 
constitutional text and so 
plainly unworthy of respect 
under stare decisis. Accord
ingly, I will not, in this case or 
in the future, vote to uphold an 
Eighth Amendment claim that 
the sentencer's discretion has 
been unlawfully restricted. 

From Justice Scalia's con
curring opinion in Walton v. 
Arizona, 497 U.S. 639, 656, 
668-69, 671-72, 672-73 
( 1990). 
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Three Cheers for Experience! 
Two Yawns for Truth 

Today we are not 
so convinced 

about the impor
tance of truth. For 
the most part, the
ology has become 
a forgotten side

show in church life. 

by KenS. Ewert 

D avid Wells' book, No 
Place For Truth: Or 
Whatever Happened 

to Evangelical Theology, is 
not fun to read. It won't make 
you feel good. It will disturb 
you. I highly recommend it. 

Wells uncovers a rotten
ness in evangelicalism that 
goes far deeper than most 
would expect. For the reader 
who is already aware that all is 
not as it should be, reading this 
book may well be like waking 
up from a mild nightmare only 
to find a much more horrible 
beast actually standing at the 
bedpost. It is a penetrating 
and carefully reasoned expose 
of contemporary evangelical
ism. The author skillfully 
weaves together such an array 
of ideas, trends, and truths, 
that to do this book justice in a 
short review would be diffi
cult, if not impossible. The 
scope of this article is more 
modest: To look at a few of the 
book's major themes, and, in 
light of Wells' analysis, to 
look at the spiritual "refresh
ing" currently spreading 
across much of the evangelical 
world. 

The author's starting point 
is a simple one: The gospel is 
powerful because it is the 
truth. The apostles were care-

ful to found the Christian faith 
on objective truth; they in
sisted on "sound instruction" 
(I Tim 6:3) and the "pattern of 
sound teaching" (IT Tim 1:13 -
14). They were so adamant 
about truth, writes Wells, be
cause they understood that "It 
is only by coming to know this 
'truth' that one comes to know 
God, for he can be known only 
through Christ who is the cen
ter and object of this teach
ing ... " 

Today we are not so con
vinced about the importance 
of truth. For the most part, 
theology has become a forgot
ten side-show in church life. 
The great doctrines of crea
tion, grace, or justification are 
no longer of great significance 
to many evangelicals. Ac
cording to Wells, "It is enough 
for them simply to know that 
Christ somehow died for peo
ple." Leadership magazine, a 
popular journal for evangeli
cal pastors, is indicative of this 
theological malaise. Between 
1980 and 1988, of all the es
says that appeared in the jour
nal, fewer than one percent 
made any reference to Scrip
ture or any theological idea, 
this despite the fact that many 
of the topics were themselves 
clearly covered in the Bible. 

An increasing number of 
evangelicals believe that the-

ology is useless at best, and 
disruptive, divisive, and dis
comforting, at worst. The 
church, according to a grow
ing consensus, would be much 
more attractive without it. 

Evangelicalism's new 
love, according to Wells, is 
experience. Today, the TV 
generation of evangelicals 
prefers "intuition over reason" 
and "feeling over truth." This 
is evident by our very lan
guage. Contrary to our par
ent's generation, we tend to 
say "I feel that..." rather than 
"I think that..." By framing our 
ideas in the language of emo
tion and experience rather 
than reasoned thought, we 
render them less offensive, 
less dogmatic, and, of course, 
less open to scrutiny. Evan
gelicals, like the surrounding 
culture, have found it much 
easier to feel than to think. We 
have become "the people of 
the inner life" as our emphasis 
has shifted from knowing God 
through His word to experi
encing God as an avenue to a 
better life. 

For many evangelicals, 
God's place in the world has 
been diminished to whatever 
is necessary to ensure that we 
have a good day or a fulfilled 
life. All theology is reduced 
to "how does this help me?" or 
"how will this make me 
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happy?" God is reduced to 
the great facilitator. Even 
the way we approach the Bi
ble - as miners looking for 
little gold nuggets that we 
can take to the store of self
enhancement- shows our de
votion to ourselves. As Wells 
puts it: "The biblical interest 
in righteousness is replaced 
by a search for happiness, 
holiness by wholeness, truth 
by feeling, ethics by feeling 
good about one's self. The 
world shrinks to the range of 
personal circumstance ... " 

A distressing implication 
of this trend (which has been, 
according to Wells, the better 
part of two centuries in the 
making) is the virtual de
struction of the Christian 
mind. Our ability to think 
about life in a distinctly 
Christian way and to be dif
ferent from the culture 
around us is rapidly dissipat
ing, and we have retreated 
from intellectual battle with 
the non-believing world 
("they have a lot to teach us, 
you know ... "). In the evan
gelical world, theological 
reasoning is becoming in
creasingly useless, and those 
who persist in doing it are 
increasingly thought to be 
rude and overbearing. Truth 
and reason are no longer the 
criteria by which to settle an 
issue; it is how people feel, 
and how they are personally 
impacted, that should decide 
the matter. 

This shift towards experi
entialism can be seen in the 
rise of "the testimony" as an 
indispensable part of evan
gelical life. "Testifying to 
having experienced Christ 
personally is peculiarly se
ductive in the modern con-

text... The question it poses 
to the outsider is not whether 
Christ is objectively real but 
simply whether the experi
ence is appealing [and] 
whether it seems to have 
worked ... " The early Chris
tians, Wells notes, also testi
fied, but they "did not preach 
their experience of Christ... 
Rather they preached the 
Christ of that experience." 
There is a difference. And it 

feel better "with Jesus." 
In the midst of what Wells 

believes to be the declining 
years of evangelicalism, the 
big news today is the "Holy 
laughter movement," or 
"The Toronto Blessing" (the 
focal point being the Airport 
Vineyard Church in 
Toronto). In thousands at" 
evangelical churches in the 
U.K., Canada, and the U.S., 
many people are having the 

In forsaking its first love, evangeli
calism has become, according to 

Wells, "simply one more expression 
of the self-movement." 

is significant. Three cheers 
for experience! Two yawns 
for the truth. 

In forsaking its first love, 
evangelicalism has become, 
according to Wells, "simply 
one more expression of the 
self-movement." Having 
forgotten the reality of hu
man depravity, we have 
joined our culture in explor
ing the lie that the potential 
for unlimited personal de
velopment lies within our
selves. In the Christian 
version of this notion, itis the 
Holy Spirit that unlocks our 
potential. The trend in 
Christian publishing is tell
ing: Ofthe titles published by 
the eight most prolific evan
gelical presses in 1983, some 
87 percent dealt with sub
jects related to self. While 
the world is relentlessly pur
suing self-help books to 
make it feel better, we are 
consuming ever greater 
amounts of "Christian" self
help books so that we can 

experience of falling, shak
ing, laughing, "drunken
ness," roaring like lions, and 
some even stranger manifes
tations, while apparently un
der the influence of the Holy 
Spirit. Why? According to 
apologists for the phenome
na, this is a period of "re
freshing" for the church. 
Some have termed it a "bat
tery recharge," in which 
God's Spirit does an energiz
ing and liberating work in a 
believer's life. One defense 
of the movement, entitled 
"What in the World is Hap
pening To Us'!" suggests 
that God is teaching His peo
ple "to party in God again." 

There is little doubt that 
this "refreshing" displays 
and accentuates many of the 
diseases of evangelicalism as 
described by Wells . And to 
say so is not to dismiss every 
strange manifestation as "of 
the devil" or "in the flesh." 
As defenders of the move
ment point out, historically 

there have been times of out
pouring of the Holy Spirit ac
companied by unusual 
manifestations, and they are 
right to decry the judgement 
of those who do so solely on 
the basis of the unusual 
manifestations. Jonathan Ed
wards, God's instrument in 
the Great A wakening, says in 
his Account of the Revival of 
Religion in Northampton 
1740 - 1742: "It was a very 
frequent thing to see out
cries, faintings, convulsions, 
and such like, both with dis
tress, and also admiration 
and joy." Edwards con
cluded that, ''Neither a nega
tive nor a positive judgement 
should be based on the mani
festation alone because the 
Scripture nowhere gives us 
any such rule." 

Although laughing, 
weeping, or fainting "in tl1e 
Spirit" are certainly not the 
norm in Scripture, neither are 
they contrary to it; and as 
Edwards reminds us, we 
should only judge as far as 
Scripture guides us. God is 
sovereign over all things, and 
thus what is occurring today 
is undoubtedly part of his 
sovereign purposes. Equally 
sure, however, is that in 
many cases the manifesta
tions have been fleshly and 
disorderly, and more impor
tantly, many who are caught 
up in this current wave are 
being led not towards Bibli
cal Christianity but away 
from it. 

Among other things, the 
current revival seems to hold 
out the alluring offer of per
sonal change through an en
counter with the Holy Spirit, 
a kind of "sanctification by 
appointment." The thinking 
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seems to be: "Come to the 
meeting, let the Spirit come 
upon you, and presto! He' ll 
change you." This view is 
akin to looking at God's gra
cious work of sanctit1cation 
like a sudden tidal wave. If I 
am in the right place at the 
right time, God will visit me 
and (whoosh!) I'll be differ
ent. Ever greater experiences 
will carry me on to ever 
greater maturity. 

In many of the meetings, 
there seems to be little empha
sis on God's holiness, or on 
the need for repentance in the 
life of a believer. Rather the 
focus is on experiencing heal
ing. The Holy Spirit wants to 
heal me from my fears, my 
childhood memories, my bro
ken dreams, and my scarred 
emotions. He wants to make 
me whole. He wants to make 
me happy. Rodney Howard
Browne, one of the key t1g
ures in the refreshing, 
explains the laughing phe
nomena as, "people just want 
to be happy, they just want to 
be happy ... " This, according 
to Wells, is evangelical theol
ogy reconfigured to the thera
peutic model: "It suggests that 
Christian faith is mostly about 
offering wholeness" and that 
personal happiness is a more 
worthy focus than truth. 

The central concern seems 
to be not what God requires of 
me, but rather what God can 
do for me- how He can make 
me whole and happy The fact 
that this is a trifle self-cen
tered has not been lost on all 
who are involved. "I don' t 
know why God would send us 
a self-indulgent move of His 
Spirit," one pastor told a 
friend of mine, "But He 
has .. ... . 

According to the Scripture, 

God's normal manner of 
changing us (yes, He can do 
differently as He pleases) 
seems to be little by little. As 
we humbly receive His word 
and daily repent of our sins 
and come to Him for grace, as 
we struggle with our old na
ture and - by His Spirit 
diligently apply His word to 
our lives and put to death the 

on the experience, or to focus 
on Christ by diligently apply
ing His word to their lives? 
Are we merely feeding peo
ple's "self," or are we encour
aging them to lay down their 
lives and do battle with their 
flesh, by the Spirit, as Scrip
ture exhorts? 

When we experience 
change, it is not the experi-

In many of the meetings, there 
seems to be little emphasis on 
God's holiness, or on the need 

for repentance in the life of a be
liever. Rather the focus is on ex

periencing healing. 

deeds of the flesh, God 
changes us. The process is a 
work of His transforming 
power manifested in us as we 
"put off' the old nature and 
"put on" the new nature (Eph 
4:22 - 32). Of course, this is 
often a painfully slow proc
ess. In fact, it is a lot like 
work. As the Apostle Paul 
told the Philippians: "work 
out your salvation with fear 
and trembling" (Phil 2: 12 ). 

The point is not that God 
never works through a 
"whoosh!" He can if He 
pleases. But if this movement 
is all "whoosh" and no work, 
all excitement and no truth, 
then many people are being 
led seriously astray, and they 
are not being led by the Holy 
Spirit. In light of Wells' cri
tique of evangelicalism, the 
leaders of this renewal would 
do well to ask themselves 
some sobering questions: Are 
we leading believers to focus 

ence that changes us, but 
God's grace. And God's 
grace -His saving and chang
ing power - is inextricably 
linked to His truth. The Holy 
Spirit, according to Scripture, 
is the Spirit of truth, and a 
primary part of His ministry is 
to lead His people into truth. 
We are to be transformed by a 
renewing of our minds, and it 
is the application of His truth 
(the Word) to our minds - an 
application that is truly spiri
tual - that transforms us from 
the inside out. 

How peculiar, then, is this 
move of the Holy Spirit which 
seems (in many instances) to 
minimize the preaching of the 
Word and downplay the role 
of the truth in transforming 
the mind, while giving center 
stage to the experiential. Ac
cording to Rodney Howard
Browne, "The less I preached, 
the more people were saved." 
How strangely different his 
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testimony is from the cases of 
Jonathan Edwards, John 
Wesley, or George Whitt1eld, 
who also experienced strange 
manifestations in their meet
ings. The strange workings of 
the Spirit that they witnessed 
were not hindered by, but 
were as a result of their 
preaching of the gospel. 
Their preaching of the Word, 
empowered by the Holy 
Spirit, convicted people of sin 
and led them to an assurance 
of salvation. It was their 
preaching of the Word that 
penetrated the minds of men 
and women and changed 
them. The result was, for the 
hearers, an experience, but it 
was an experience based on an 
apprehension of the truth, not 
on a mystical spiritual en
counter. 

These are strange days, and 
there is much murky thinking 
in the church. Of this, how
ever, we can be sure: To the 
degree that this current phe
nomena is a sovereign move 
of the Holy Spirit, it will lead 
men and women into His 
truth. To the degree that it 
centers on experience rather 
than truth, and the self rather 
than God, it will have been 
just a party - perhaps a good
bye bash for an eroding and 
confused evangelicalism. 

Reprinted by permission. 
U-Turn is published quarterly 
as a non-profit publication. A 
suggested minimum donation 
of $12.00 would be appreci
ated for a subscription. Re
quests should be sent to: 
U-Turn, 20484 - 84th Ave., 
Langley, BC V3A 6Y3, or 
faxed to (604) 884-5156. 
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THE FREEDOM OF SPEECH: 
AN INTRODUCTION 

One can approach 
the language of 

the First Amend
ment confident 

that, while the text 
itself does not de
fine the terms, the 

terms were well 
known to the fra
mers from antece

dent texts and 
from history. 

T he First Amendment 
of the United States 
Constitution prohibits 

Congress from enacting any 
law "abridging the freedom of 
speech, or of the press; or the 
right of the people peaceably 
to assemble, and to petition the 
government for a redress of 
grievances." 

According to the elemen
tary rules of grammar, the 
placement of a comma before 
the first "or" signifies that the 
second clause is independent 
from the first. Likewise, the 
appearance of a comma before 
the "and" indicates that the 
fourth clause is independent of 
the third. By placing the sec
ond "or" after the semicolon, 
the framers also meant that the 
third and fourth clauses are in
dependent from the first two. 
Strunk & White, The Elements 
of Style 5-6 (3d Ed. 1979). 

The framers chose this 
grammatical structure in order 
to express four separate and 
distinct rights. The freedom 
of speech is not the same as the 
freedom of the press; nor is 
either the same as the other 
two. The right of the people to 
assemble is not identical to the 
right to petition the govern
ment for redress of griev
ances; nor is either equal to the 
other two. Each has its own 
specific content and each is 
secured from laws that abridge 
it. 

The framers also chose this 

structure to denote that they 
had something definite in 
mind in choosing the exact 
words that they did. They in
troduced each of the two pairs 
of clauses with the definite ar
ticle "the." The word, the, in 
the common use of day came 
"before nouns which are spe
cific or understood" and/or 
"to limit their signification to 
a specific thing or things." 
Webster's 1828 Dictionary. 

In order to have used "the" 
to introduce each of the four 
rights specified in the First 
Amendment, then, the framers 
must have had something spe
cific and definite in mind and 
must have designed the 
Amendment to accomplish 
that limited objective. Thus, 
one can approach the language 
of the First Amendment confi
dent that, while the text itself 
does not define the terms, the 
terms were well known to the 
framers from antecedent texts 
and from history. 

A TEXTUAL HISTORY 

The First Amendment is 
the work-product of the First 
Congress of the United States. 
James Madison, a member of 
the House of Representatives, 
introduced the proposal that 
served as the initial working 
draft of that Amendment. 
That proposal read as follows: 

The people shall not be de
prived or abridged of their 

right to speak, to write, or to 
publish their sentiments; (Jlj£j_ 

the freedom of the press, as 
one of the great bulwarks of 
liberty, shall be inviolable. 

The people shall not be re
strained from peaceably as
sembling and consulting for 
their common good; !1QI.from 
applying to the Legislature by 
petitions, or remonstrances, 
for redress of their grievances. 
Reprinted in Sources of Our 
Liberties 422 (Perry, ed. Rev. 
Ed. 1978)(Emphasis added). 
(Hereinafter Sources). 

Even a cursory glance at 
this proposal in comparison 
with the final text reveals that 
the Congress significantly re
fined Madison's initial text. 
All, but one of the changes, 
however, were editorial in na
ture, not intended to change 
the substance of the original 
proposal. 

The phrase that the free
dom of press is "one of the 
great bulwarks of liberty," be
ing editorial in nature was 
dropped. The phrase, "con
sulting for their common 
good," being understood as a 
necessary ingredient of a 
peaceable assembly was dis
carded as surplusage. Article 
XVI of the 1776 Pennsylvania 
Constitution reprinted in 
Sources at 331 and Article 
XIX of the 1780 Constitution 
of Massachusetts reprinted in 
Sources at 377. The reference 
to "remonstrances" was elimi-
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nated as redundant, a remon
strance being one kind of pe
tition. Webster, American 
Dictionary of the English 
Language (1828). 

Only the change from 
"their right to speak, to write 
or to publish their sentiments" 
to "the freedom of speech" 
was substantive. As will be 
seen below, the reason for this 
change was to make more cer
tain Madison ' s initial effort to 
establish four distinct and 
separate rights consistent with 
his initial grammatical struc
ture. 

Madison undoubtedly de
rived the right "to speak, to 
write and to publish" from 
two state constitutions, Penn
sylvania and Vermont. Both 
included similar language in 
an Article that read, as fol
lows: 

That the people have a 
right to freedom of speech, 
and of writing, and publishing 
their sentiments; therefore the 
freedom of the press ought not 
to be restrained. Id. at 330, 
366. 

No other state constitution 
contained any phrase even re
motely similar to the one ap
pearing before the semicolon 
in these two constitutions. 
Those that guaranteed the 
freedom of the press simply 
stated that guarantee without 
any introductory language. 
See Article I, Section 12 of the 
Virginia document reprinted 
in Sources at 312 and Article 
XVI of the 1780 Constitution 
of Massachusetts reprinted in 
Sources at 376. 

Still, the language bor
rowed by Madison served as a 
preface to the press guaran-

tees in the Pennsylvania and 
Vermont documents. In light 
of this textual record, no one 
could be sure that Madison's 
flrst right, the one "to speak, 
to write and to publish," was 
really independent from the 
freedom of the press. 

If the link between the 
speech and the press clauses 
was to be broken, and a sepa
rate and distinct right to be 
established, it was obvious 

ArticleXXXofthe 1784Con
stitution of New Hampshire, 
for example, guaranteed "the 
freedom of... speech" but lim
ited that guaranty to members 
of the state's legislature. I d. at 
385. 

The phrase had also made 
a previous appearance in Arti
cle V of the Articles of Con
federation which provided 
that "[f]reedom of speech and 
debate in Congress shall not 

Madison undoubtedly de
rived the right "to speak, to 
write and to publish" from 

two state constitutions, Penn
sylvania and Vermont. 

that other language would 
have to be utilized. The select 
House Committee, to which 
Madison ' s proposal was sent 
for action, chose the phrase, 
"the freedom of speech": 

The freedom of speech, 
and of the press, and the right 
of the people peaceably to as
semble and consult for the 
common good, and to apply to 
the government for redress of 
grievances, shall not be in
fringed. Reprinted as Appen
dix C in Farber & Sherry, A 
History of the American Con
stitution 433 (1990). 

"Little is known about the 
workings of the committee 
that produced this draft." I d. at 
231. What is known, how
ever, is that this was not the 
first time that the phrase, "the 
freedom of speech," appeared 
in a constitutional document. 

be impeached or questioned 
in any court or place out of 
Congress .... " 

These speech protections 
for the people's repre
sentatives when acting within 
their legislative bodies did not 
originate in America. Rather, 
they were rooted in the 1689 
English Bill of Rights. 
United States v. Johnson, 383 
U.S. 169, 177-78 (1966). 

Section 9 of that English 
document read, as follows: 

That the freedom of 
speech, and debates or pro
ceedings in parliament, ought 
not to be impeached or ques
tioned in any court or place 
out of parliament. Id., 
Sources at 247. 

By borrowing from these 
constitutional provisions, the 
select House Committee di
vorced "the freedom of 
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speech" protection from any 
relation to "the freedom of the 
press" and linked it to the 
guaranty that had theretofore 
been enjoyed only by the peo
ple's representatives in legis
lative assembly. 

What transpired thereafter 
in the House debates rein
forces this understanding. 
Because the freedom of 
speech would be extended to 
the people generally, Theo
dore Sedgwick of Massachu
setts questioned whether it 
was necessary to include the · 
right to assemble: 

What, said he, shall we se
cure the freedom of speech, 
and think it necessary, at the 
same time, to allow the right 
of assemblying'! If people 
freely converse together, they 
must assemble for that pur
pose; it is a self-evident, unal
ienable right which the people 
possess; it is certainly a thing 
that never would be called in 
question .... Id. at 235. 

John Page of Virginia con
curred that the freedom of 
speech necessitated the right 
to assemble, but claimed that 
the latter was separate and dis
tinct and needed explicit tex
tual recognition in order to 
secure it. Id. at 236. The full 
House agreed with Page; thus, 
the select House Committee's 
version passed the House. 

The Senate made some 
editorial changes in the House 
version, but offered nothing 
of substance. Id. at 241-42. 
After passage by the Senate, a 
Conference Committee 
"reached an agreement on 
what eventually became the 
First Amendment." Id. at 
243. 
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Later, in 1800, James 
Madison explained why the 
freedom of speech - which 
had been limited to the peo
ple's representatives -was 
now secured to the people, 
themselves. He also made it 
clear that "the freedom of 
speech" guaranty was quite 
distinct from that of "the free
dom of the press": 

In the British government, 
the danger of encroachments 
on the rights of the people is 
understood to be confined to 
the executive magistrate. The 
representatives of the people 
in the legislature are not only 
exempt themselves from dis
trust, but are considered as 
sufficient guardians of the 
rights of their constituents 
against the danger from the 
executive. Hence it is a prin
ciple, that the Parliament is 
unlimited in its 
power ... Hence, too, all the 
ramparts for protecting the 
rights of the people ... are 
merely legislative precau
tions against executive usur
pation. Under such a 
government as this, an ex
emption of the press from pre
vious restraint by licensers 
appointed by the king, is all 
the freedom that can be se
cured to it. 

In the United States, the 
case is altogether different. 
The people, not the govern
ment, possess the absolute 
sovereignty. The legislature, 
no less than the executive, is 
under limitations of 
power ... Hence, in the United 
States, the great and essential 
rights of the people are se
cured against legislative as 
well as executive ambition. 
They are secured, not by laws 
paramount to prerogative, 

but by constitutions para
mount to laws. This security 
of the freedom of the press 
requires that it should be ex
empt, not only from the pre
vious restraint of the 
executive, as in Great Britain, 
but from legislative restraint 
also; and this exemption, to 
be effectual, must be an ex
emption, not only from the 
previous inspection of licens
ers, but from the subsequent . 

pra, 383 U.S. at 178-79. 
In America, however, all 

of the people were promised 
the benefit of both freedoms. 
But the fulfillment of those 
promises, especially the one 
securing th e freedom of 
speech, would not come with
out a fight. To understand 
this struggle, one must first 
know the battle in England 
that the Parliament waged in 
order to secure the freedom of 

For generations, English 
kings protected their sover
eign prerogatives through a 

number of criminal laws. 

penalty of laws. Reprinted in 
Sources at 425-26. 

In summary, "the freedom 
of speech" was a separate and 
distinct right from the "free
dom of the press." In Eng
land, the latter was a liberty 
enjoyed by all of the people, 
whereas the former was lim
ited to the people' s elected 
legislative representatives. 
The latter protected the peo
ple only from "previous re
straints upon publications," 
such as government licensing, 
whereas the former also pro
tected members of parliament 
from criminal or civil liabil
ity. Compare Blackstone's 
description of the liberty of 
the press in IV Blackstone, 
Commentaries on the Laws of 
England 151-52 with the Su
preme Court's description of 
the freedom of speech ofEng
lish parliamentarians in 
United States v. Johnson, su-

speech for itself. 

ENGLISH HISTORY 

For generations, English 
kings protected their sover
eign prerogatives through a 
number of criminal laws. 
First, they utilized the com
mon law to create the crime of 
"constructive treason." 

This common law offense 
was derived from a statute 
that defined treason to include 
any act "compassing or imag
ining" the death of the king. 
IV Blackstone's Commentar
ies C. 6 (1769). Under this 
common law derivation, a 
person could be convicted of 
constructive treason on the 
basis of unpublished writings 
expressing sentiments that 
wished the present king were 
dead. Id. at 80-81. 

The underlying rationale 
for this crime was that the 
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king's person embodied the 
nation and, therefore, that any 
threat directed at him person
ally threatened the life of the 
nation. Given this presuppo
sition, anyone who claimed 
the people or the people's rep
resentatives had a right to re
volt and take the government 
in their own hands was guilty 
of constructive treason and 
punishable not only by death, 
but by death by means of 
"drawing and quartering." 
Siebert, Freedom of the Press 
in England, 1476-1776 267 
(1952); Van Alstyne, First 
Amendment23, n. 50 (1991). 

The 1688 Glorious Revo
lution changed all that. The 
leaders of Parliament claimed 
civil sovereignty for them
selves and made that the foun
dation of the British 
monarchy: 

The Bill of Rights and the 
other documents constituting 
the Revolution Settle
ment ... asserted the suprem
acy of Parliament over the 
claimed divine right of 
kings .... [E]ven the possession 
of the crown became a statu
tory right, not a hereditary 
right. Sources at 223. 

This cut the ground out 
from underneath the applica
tion of constructive treason to 
any member of parliament, 
but it did not directly lead to a 
change in the common law 
definition of constructive 
treason. By 1720, however, 
prosecutions for constructive 
treason were abandoned in fa
vor of ones for seditious libel 
and stirring up sedition. Sie
bert, Freedom of the Press in 
England at 265-69. 

Prior to the Bill of Rights 
of 1689, the king claimed that 
he had authority to hold mem-
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bers ofParliamentcriminally 
responsible for showing con
tempt for the king and for 
stirring up political unrest 
against him. In 1629, three 
members of the House of 
Commons were successfully 
prosecuted for "con tempts of 
the King and his govern
ment, and stirring up sedi
tion." These prosecutions 
were based upon the assump
tion that any criticism of the 
king and his policies threat
ened the very existence of 
the nation and, therefore, 
were criminally punishable. 
Sources at 235. 

Even before the 1689 Bill 
of Rights, the Parliament de
clared such prosecutions of 
its members for speeches or 
debates in Parliament assem
bled were illegal. To secure 
this position after the Glori
ous Revolution, the Bill of 
Rights provided as follows: 

That the freedom of 
speech, and debates or pro
ceedings in parliament, 
ought not to be impeached or 
questioned in any court or 
place out of parliament. 
Sources at 247. 

The immediate object of 
this clause was to afford par
liamentarians absolute pro
tection from stirring up 
sedition or seditious libel 
charges. They could be dis
ciplined by their fellow par
liamentarians, but could not 
be "impeached or questioned 
in any court or place out of 
parliament." Sources at 235. 

While members of parlia
ment enjoyed this freedom, 
ordinary people did not. 
They could be, and were, 
charged with stirring up sedi-

tion, and more commonly, 
with seditious libel. 

Seditious libel prosecu
tions were brought against 
any person who published a 
writing that held the govern-

. ment up for public contempt 
or ridicule. Chief Justice 
Holt explained the rationale 

jury. Levy, Emergence of a 
Free Press 7-13 (1985) 

The conflict between the 
people and the government 
came to a head in 1792 with 
the prosecution of Thomas 
Paine for the publication of 
his "Rights of Man." This 
led to the passage of Fox's 

The conflict between the people and 
the government came to a head in 

1792 with the prosecution of 
Thomas Paine for the publication of 

his "Rights of Man. " 

for the crime: 
If people should not be 

called to account for pos
sessing the people with an ill 
opinion of the government, 
no government can subsist. 
For it is very necessary for 
all governments that the peo
ple have a good opinion of it. 
And nothing can be worse to 
any government than to en
deavour to procure animosi
ties as to the management of 
it; this has always been 
looked upon as a crime, and 
no government can be safe 
without it. Rexv. Tutchin, 14 
State Trials 1095, quoted in 
Siebert, Freedom of the 
Press in England at 
271. 

The people fought back 
through jury nullification, 
but the judges countered 
with rulings eliminating 
truth as a defense and taking 
the question whether a state
ment was libelous from the 

Libel Act in the same year. 
Cohen & Varat, Constitu
tional Law 1196 (9th Ed. 
1993) That Act gave to the 
jury the power to render a 
"general verdict" in seditious 
libel cases, returning the is
sues of libel and truth to the 
jury. Sources at 308. 

Soon thereafter prosecu
tions for seditious libel died 
out in England. But the issue 
remained very much alive on 
the other side of the Atlantic. 
With the United States on the 
verge of war with France and 
with fear and hostility to
wards the French Revolu
tion, the United States 
Congress enacted the Sedi
tion Act of 1798. Stone, 
Seidman, Sunstein & Tush
net, Constitutional Law 1015 
(2dEd. 1991). 

AMERICAN HISTORY 

The Sedition Act prohib-
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ited both seditious libel and 
stirring up sedition. The se
ditious libel portion of the 
statute outlawed any publi
cation of 

false, scandalous, and 
malicious writing or writ
ings against the government 
of the United States, or either 
house of Congress of the 
United States, or the Presi
dent of the United States, 
with intent to defame [them]; 
or to bring them [into] con
tempt or disrepute; or to ex
cite against them [the] 
hatred of the good people of 
the United States ... 

This was not the ftrst time 
that governing authorities at
tempted to import the com
mon law of seditious libel 
onto American soil. In 1735, 
John Peter Zenger was 
prosecuted in New York and 
tried according to the Eng
lish common law rules that 
existed before Fox's Libel 
Act. Zenger's lawyers in
sisted that the jury had the 
right to determine if the pub
lication was libelous and, if 
so, if it was true. The trial 
judge refused to give those 
issues to the jury; neverthe
less the jury acquitted 
Zenger. 

Aware of the Zenger 
precedent and of the enact
ment of Fox's Libel Act in 
England, Congress provided 
for all the jury safeguards of 
Fox's Libel Act. The jury 
would be judge of both law 
and fact and truth was a good 
defense. Sources at 308. 

The Congress soon dis
covered that the English so
lution would not work in 
America. Thomas Jefferson 
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and his new Republican 
Party argued that the Sedi
tion law was unconstitu
tional, that the same freedom 
of speech enjoyed by parlia
mentarians in England was 
secured to the people. 

This claim fell on deaf 
ears in the federal courts. 
But it played well with the 
people. In the 1800 elec
tions, the Republicans cap
tured both houses of 
Congress and the presi
dency. As soon as he came 
into office, President Jeffer
son pardoned all who had 
been convicted under the act 
and Congress repaid most of 
the fines. Stone. Seidman, 
Sunstein & Thshnet, Consti
tutional Law 1015-16 (2d 
Ed. 1991). 

The Sedition Act expired 
automatically on March 3, 
1801, the very day when 
President Jefferson took of
fice. This fact reinforced the 
popular sentiment that the 
Act was unconstitutional 
and designed by the Federal
ist solely to get rid of their 
political opponents . 

It would not be until 
1918, in the heat of World 
War I, that Congress would 
once again outlaw seditious 
libel. The Sedition Act of 
1918 prohibited any person 
from uttering, printing, writ
ing, or publishing any dis
loyal, profane, scurrilous, or 
abusive language intended to 
cause contempt or scorn for 
the form of government of 
the United States, the Con
stitution, or the flag. 

The United States Su
preme Court never passed on 
the constitutionality of the 
act, which was repealed in 
1921. But Justice Oliver 

Wen dell Holmes, Jr. did 
comment on it in his dissent
ing opinion in Abrams v. 
United States, 250 U.S. 616 
(1919): 

I wholly disagree with the 
argument of the Government 
that the First Amendment left 
the common law of seditious 
libel in force. History seems 
to me against the notion. I 
had conceived that the 

restraint it imposed upon the 
criticism of government and 
public officials was incon
sistent with the First Amend
ment .... Id., 376 U.S . at--. 

For years, a number of 
constitutional scholars and 
free speech advocates had 
maintained this position. 
Among them was Professor 
Harry Kalven of the Univer
sity of Chicago who wrote: 

It would not be until1918, in 
the heat of World War I, that 

Congress would once again out
law seditious libel. 

United States through many 
years had shown its repen
tance for the Sedition Act of 
1798, by repaying fines that 
it imposed. Id., 250 U.S . 

The issue would lie dor
mant for another 45 years be
fore the Court would finally 
make up its mind about sedi
tious libel. Justice William J. 
Brennan in New York Times 
v. Sullivan, 3 7 6 U.S. 2 54 
(1964): 

Although the Sedition Act 
[of 1798] was never tested in 
this Court, the attack upon 
its validity has carried the 
day in the court of history. 
Fines levied in its prosecu
tion were repaid by Act of 
Congress on the ground that 
it was unconstitutional. [ Jef
ferson], as President, par
doned those who had been 
convicted and sentenced un
der the Act and remitted 
their fines. [Those] views 
reflect a broad consensus 
that the Act, because of the 

The Court did not sim
ply ... put to rest the status of 
the Sedition Act. More im
portant, it found in the con
troversy over seditious libel 
the clue to "the central 
meaning of the First Amend
ment" ... - a core of protec
tion of speech without which 
a democracy cannot func
tion, without which, inMadi
son's phrase, "the censorial 
power" would be in the Gov
ernment over the people and 
not "in the people over the 
Government" ... The theory 
of the freedom of speech 
clause was put right side up 
for the first time. [The] cen
tral meaning of the Amend
ment is that seditious libel 
cannot be made the subject 
of government sanction. 
Kalven, "The New York 
Times Case: A Note on the 
Central Meaning of the First 
Amendment," 1964 Sup. Ct. 
Rev. 191,208-09. 

A number of scholars, 
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however, were not per
suaded that the freedom of 
speech clause actually added 
any protections beyond that 
secured by the freedom of 
press guaranty. In the intro
duction of his book, Emer
gence of a Free Press 
(1985), Professor Leonard 
Levy wrote: 

[It is conventional wis
dom] that it was the intent of 
the American Revolution or 
the Framers of the First 
Amendment to abolish the 
common law of seditious li
bel. [The] evidence suggests 
that the proposition is sup
positious and unprov
able ... [T]his should be 
expected because the Fra
mers were nurtured on the 
crabbed historicism of Coke 
and the narrow conserva
tism of Blackstone, as well as 
Zenger's case. The ways of 
thought of a lifetime are not 
easily broken. The Declara
tion of Independence sev
ered the political connection 
with England but the Ameri
can states continued the 
English common law system 
except as explicitly rejected 
by statute. Levy, supra, at 
xii-xv. 

Is Levy right? Or was 
Kalven? As pointed out in 
the frrst section of this essay 
the text of the First Amend
ment and the relevant history 
concerning the freedom of 
speech favors the Kalven 
view. But there is more sup
port than that, and it is found 
in the Declaration of Inde
pendence and in the early 
state constitutions. 

(To be continued.) 
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Outcome-Based Auto Mechanics 
by Ed Wilkinson 

I n honor of the Oregon
wide movement towards 
Outcome-Based Educa

tion, auto mechanic Donald 
Longbranch has announced 
the opening of his new Out
come-Based Car Caring Cen
ter in Grants Pass. Boasting a 
staff of over 100 culturally 
diverse persons and an array 
of tools fromMandolin-Wax
ers to BowlingBall-Bal
ancers, Donald's shop 
promises to enhance the rich 
variety of Autohood in 
Grants Pass. 

Having graduated from 
UC Berkeley with a degree in 
Diversity, Longbranch knew 
from the start that his busi
ness would be special. "I 
couldn't run the typical auto 
mechanic's garage. My shop 
had to be a life-affirming 
process for my co-car facili
tators," he said. 

For instance, only a few of 
his employees have any expe
rience repairing automobiles. 
"Who am I to tell a person 
that they have no value sim
ply because they can't fix a 
car?" he asked plaintively. 
"That would damage their 
self esteem! That's the sort of 
Autocentric nonsense that 
has destroyed feelings of 
positive worth in people. To 
me, any person who is capa
ble of sharing in the rich di
versity of autohood can come 
and work with me." 

He also gave a strict 
thumbs down to the stifling 
homogeneity usually found 
in garages. "I knew when I 

opened Outcome Based Car 
Caring Center that I wanted to 
make a statement that life is 
rich in all its infinite variety 
and people's differences are 
to be respected." To achieve 
his goal of diversity, Donald 
set up a strict quota-based 
system of employment. 

"I know it takes a Whole 
Village to repair your car, so 
I went right down the alpha
bet when I made my hiring 
decisions. I hired one Al
banian, one Brazilian, one 
Capuchin monk, one Dane 

and one Ecuadorian. I hired a 
person from France, from 
Germany and one from Hol
land. I hired an Italian, too, 
then someone from J alalab
had, a Kampuchean refugee, 
and then I hired a Little Old 
Lady. I could have hired a 
Man, but they're all so racist, 
sexist and Eurocentric, I 
didn't want to destroy the har
mony of our group. I then 
hired a Nanny, an Oregonian 
and a Parisian. I looked long 
and hard to hire a Q, and fi
nally found a Quebecois, then 
a Russian, a San Leandran, a 
Texan and a Uzbekistani." 

At that point, Donald real
ized he was committing a 
grave faux pas. "All of the 
persons I was hiring were 
Homo Sapiens!! Not one of 
the beings were Species-

Challenged! So, the last few 
hires were a Vulture, a 
Winged Carpenter Ant, a 
Xiphosuran, a Yellow-Bel
lied Sap Sucker and a Zebra." 

When the co-car facilita
tors had been hired, Donald 
came up with the Outcome
Based Method of Automobile 
Maintenance and Repair. 

He saw that the reason 
there was so little harmony in 
the repair business was be
cause everything was ap
proached from a Patriarchal, 
Absolutes-based system that 

White Male European op
pressors had imposed. "The 
existing method of auto 
mechanics perpetuates a dis
criminatory system of op
pression. So I resolved to 
find a different way." 

Longbranch calls his sys
tem Outcome-Based Car 
Care. "You see, when you 
insist that a car can be fixed 
only one way, that's discrimi
nation! Why should one way 
be better than another way?! 
I incorporate the best of all 
auto repair theory into a con
cept I call Whole Auto Re
pair. I don't make any value 
Judgements against any auto 
or auto repair person. That 
would only perpetuate Patri
archal repair." 

At OBCCC, they believe 
that all parts are the same; 

they're all a piece of a greater 
harmonious whole. Long
branch explains, "You tell me 
your Ferrari needs a Ferrari 
transmission and I'll tell you 
that you're an Autocentric 
bigot. At OBCCC, all car 
parts have equal worth in our 
eyes. All auto parts are the 
same, as long as they share 
the common goal of assisting 
cars with disabilities. 
They're all just a piece of one 
another. So, if your Ferrari 
needs a transmission, we 
won't discriminate. In our 
opinion, a Ford transmission 
has just as much worth as a 
Ferrari transmission, or for 
that matter, a Ford muffler. If 
we don't feel you need a Fer
rari transmission, we'll re
place it with a Ford muffler. 
After all, if we're all working 
towards an outcome of 
Healthy Carhood, what does 
it matter what part we use, 
just so long as it contributes 
to a healthy outcome?" 

This concept of Whole 
Auto Repair has come in 
handy countless times. Don
ald recalls, "Once we had an 
Alfa Romeo in here that 
needed new spark plugs. We 
were temporarily spark plug 
deficient, but we were rich in 
light bulbs. So we replaced 
the spark plugs with the light 
bulbs! We carried the con
cept of Whole Auto Repair to 
a uniform wholeness, with a 
perfect outcome of diversity 
in complexity and unity in 
simplicity. 

Longbranch also extends 
this concept towards the tools 
he uses. "Why should I value 
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one type of tool more than 
another? If a tool is a part of 
a greater whole, then what 
does it matter how it accom
plishes that goal just so long 
the concept is there?" 

Therefore, Donald spe
cifically uses very few stand
ard auto mechanic tools in his 

shop. "I've got an absolutely 
dandy butter churn that I use 
for calibrating ignition tim
ing. I just set it close to the 
ignition and voila! A greater 
good is achieved!" 

Outcome-Based Car Car
ing Center honors the diver
sity of your automobile and 

will not discriminate be
tween foreign or domestic 
built models. They offer a 
"site committee" who will 
provide service at your horne. 
All technicians are trained in 
the OBCCC method and hold 
a "Certificate of Auto Mas
tery" testifying to their good 
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intentions about working on 
your car. 

Reprinted by permission. 
Josephine County Courier, 
P.O. Box 1727, Grants Pass, 
OR 97526. Subscriptions are 
available at the rate of 
$15.00 for 12 issues. 

SPIRIT OF ELIJAH 

I n the August issue of 
"The Forecast" I wrote 
about leaders of minis

tries misrepresenting the 
truth. "As such, lying has be
come commonplace in the 
churches and ministries in 
America." My point was that 
they acted as if God did not 
see or hear what they were 
doing wrong. 

Today, going through our 
mail, I opened up the news
letter "School & Family Ac
tion" from the Chattanooga -
Area Parents Association. 
Enclosed was a reprint from 
"The Chattanooga Times" 
entitled, "Nothing but the 
truth? Not anymore". 

Quoted in the article was 
Judge Richard Holcomb, 
"Perjury is an everyday oc
currence in our court system; 
it has become routine. It is 
the truth that has become a 
stranger. I wonder why we 
even bother to administer the 
oath." 

The article states that, 
"Legal experts say there is a 
growing sense among liti
gants in criminal and civil 
cases that they can come into 
court, put their left hand on 
the Bible, raise their right 
hand high into the air and 
swear to 'tell the truth, the 
whole truth and nothing but 
the truth, so help me God,' 
and then proceed to lie 
through their teeth with little 
to no fear of reprisal." 

"'I think people would be 
shocked if it were truly 
known how many witnesses 
lied under oath in a court of 
law every day,' says U. S. 
District Judge Marvin Shool, 
who hears federal cases in 
North Georgia. 'The prob
lem is so pervasive that it has 
gotten dangerous,'"notes the 
article. 

Months before I wrote 
about the spirit of Jezebel. A 
few years back the Lord 
warned me about the pres-
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ence of the spirit of Jezebel. 
I didn't understand so I read 
everything scripture has to 
say about her. Unlike the old 
common use of her name for 
a loose woman who deceives 
men, the real Jezebel was ex
tremely evil and "wrote let
ters unto the elders and to the 
nobles that were in his city, 
dwelling with Naboth." (1 
Kings 21 :8) Through these 
letters she had a fast pro
claimed and set up Naboth. 
Then she got two men to be 
false witnesses against 
Naboth so that he would be 
stoned to death. She did this 
so that her husband, who was 
wealthy and powerful, could 
have one more field. ( 1 Kings 
21:9-16) 

Five times over the last 
three years someone from 
some part of the country has 
said, " ... Jezebel.. .. " How 
these people have come to be 
aware of this spirit in the 
land, I do not know. What I 

do know is that we need to 
have the spirit of Elijah in the 
churches in order to change 
what has been happening, 
Elijah was not a fearless man, 
he ran from Jezebel. But, 
when the Lord instructed him 
to arise, go to Ahab and speak 
to him in my name, Elijah did 
it. It was a strong word and 
brought repentance into 
Ahab. (1 Kings 21 :17-29) 

In order to have a fear of 
God in our courtrooms we 
need to start with obedience 
to God in our churches and 
ministries. If the Christians 
do not fear the Lord, why 
should we expect the rest of 
our people to fear the Lord? 
If the Christians do not obey 
the Lord, why should we ex
pect the rest of our people to 
obey the Lord? 

My prayer is that the spirit 
of Elijah would come forth 
into this nation: that the peo
ple would be aware of God, 
hear from God and obey God. 
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