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Ye can discern the face of the sky; but can
ye not discern the signs of the times?
Matthew 16:3

• Vol. 2 No.ll August 1995

A monthly journal on law and public policy
by Herbert W. Titus, J.D., Editor and Publisher.

ONE NATION, UNDER GOD

I

During the sixties
and early seventies when the .flag
salute was recited
at public events,
and the audience
was asked to
stand, I would not
do so, nor would I
allow my children
to participate.

pledge allegiance to the
jlag of the United States
of America and to the republicforwhich it stands: one
nation, under God, indivisible, with liberty and justice
for all.
As a school child growing
up in the 1940's and 50's, I
did not learn the Pledge of
Allegiance as it is recited today. For thirty years, from
June 14, 1924 - when the
Pledge was officially adopted
-until June 14,1954, it did not
contain the phrase, "under
God."
I remember the change
vividly. It impacted me in the
fall of 1954 when, as Student
Body President of Baker (OR)
Senior High School, I stumbled over the new words as I
led my fellow classmates in
the flag salute at our opening
school assembly.
It was not just the change
of meter that bothered me, it
was the change of meaning. I
was aware that Congress had
passed a law inserting the new
phrase and that President
Dwight D. Eisenhower had
signed it into law on Flag Day.

I was, however, no fan of
Ike's. My family voted for
Adlai Stevenson. And I was
not impressed with the conservative Republicans who at
that time were waging a battle
against "godless communism."
My political heroes were
Franklin Delano Roosevelt
and Harry S. Truman. Later,
in my college years and law
school studies, I took the side
of Alger Hiss against Whittaker Chambers. So, by the
time my wife and I started a
family of our own - in the
early 1960's - I was fmnly
opposed to anyone who
would invoke God's name
into the affairs of the nation.
During the sixties and
early seventies when the flag
salute was recited at public
events, and the audience was
asked to stand, I would not do
so, nor would I allow my children to participate. I was determined that no one under my
authority would participate in
a ceremony violating the constitutional principle of "separation of church and state."
By the summer of 1977,

however, things had changed.
My family and I had just returned from a seven-week
camping trip through the
Eastern bloc countries of Yugoslavia, Bulgaria, Romania,
Hungary, and Czechoslovakia. We discovered first hand
what it was really like to live
in a Communist country. My
old personal slogan -"Better
Red than Dead"- succumbed
to a new realization that "If
you're Red you're Dead."
The first thing I did when we
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returned home was to hang
an American flag from our
front porch.
But my conversion was
not political, it was religious.
I knew that I had rejected the
placement of ''under God" in
the Pledge, because I had denied Him. And because I denied that God existed, I
denied that He had anything
to do with America.
In 1975, I had come to
know Him. In the next two
years, through the study of
the Scriptures and under the
faithful preaching of His
Word, I came to the realization that He was not only my
Savior, but, as the Creator of
heaven and earth and all
things, He was my Creator
and the Creator of all mankind.

With my personal life
now turned rightside up, I
was prepared for the same
thing to happen to my political world. It was the apostle
Paul's teaching to the "men
of Athens" that began a virtual revolution in my thinking about law and politics:
God that made the world
and all things therein... hath
made of one blood all nations of men for to dwell on
the face of the earth, and
hath determined the times
before appointed, and the
bounds of their habitation;
That they should seek the
Lord.... Acts 17:24, 2627(a).
Having learned that God
was my Creator and, as my
Creator, He had a plan for my
life (Ephesians 2:1 0), I now
understood that God was the
Creator of all nations, including the United States of
America, and had a plan for
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the life of each nation. So I
set my mind to discover
God's hand in the creation of
America and to learn of His
purpose and His plan for our
nation.
FOUNDED BY GOD
It is popular among many
Christians today to study the

God went out of the "nation
creating business" after the
first century, God is the
founder of all nations, past,
present and future.
That is the clear teaching
of the Scriptures. Psalm 2
attests that God sovereignly
governs the nations:
The kings of the earth set
themselves, and the rulers

The truth is that America has no history except by that of Divine Providence. For apart from God no nation
can know its true history.
"Providential" history of
America. The truth is that
America has no history except by that of Divine Providence. For apart from God
no nation can know its true
history.
The apostle Paul knew
this well because he had
studied the Law of Moses
under Gamaliel (Acts 22:3)
and Gamaliel knew that God
ruled the affairs of state (Acts
5:34-39). He knew this because God had created out of
the family of Noah "all nations" and established those
nations by scattering the people throughout the whole
earth (Gen. 10:5, 20, 31, 32
and Gen. 11:1-9).
Thus, Paul taught in Athens that God "from one
blood" created "all nations of
men for to dwell on all the
face of the earth" (Acts
17:26). This teaching allows
for no exceptions, for Paul
states that .all nations have
been created by God. Unless

take counsel together,
against the Lord and against
his anointed saying, Let us
break their bands asunder,
and cast away their cords
from us. He that sitteth in the
heavens shall laugh: the
Lord shall have them in derision... Be wise now therefore,
0 ye kings; be instructed, ye
judges ofthe earth. Serve the
Lord with fear, and rejoice
with trembling. Kiss the
Son, lest he be angry, and ye
perish in the way... Ps. 2:2-4,
10-12.
Daniel records what happens to a king who disregards this Scriptural
admonition. Although
warned by God in a dream,
the great Nubuchadnezzar,
King of Babylon, was literally sent out to pasture when
he failed to acknowledge
God as the Sovereign
Founder and Ruler of his
kingdom:
The king spake and said,
Is not this great Babylon,

that I have built for the house
of my kingdom by the might
of my power, and for the
honor of my majesty"! While
the word was in the king's
mouth, there fell a voice from
heaven, saying, 0 king Nebuchadnezzar, to thee it is
spoken: The kingdom is departed from thee. And they
shall drive thee from men,
and thy dwelling shall be
with the beasts of the
field... Dan. 4:30-32.
And Nebuchadnezzar,
through Daniel, after his
kingdom had been restored
testified ''unto all people, nations, and languages, that
dwell in all the earth" that the
kingdom of God "is an everlasting kingdom, and his dominion is from generation to
generation." Dan. 4:1-3.
No, God has not gone out
of the nation building business. Modern men have simply forgotten the lesson of
the downfall and restoration
of Nebuchadnezzar so
clearly stated by Daniel:
This matter is by the decree of the watchers, and the
demand by the word of the
holy one: to the intent that
the living may know that the
most High ruleth in the kingdom of men, and giveth it to
whomsoever he will... Dan.
4:17
It was a lesson, however,
not lost on those who
founded America. From the
English colonial charters to
the Declaration of Independence chartering the
United States of America as
a new nation, God was acknowledged as the ruler of
nations.
Each colonial charter began with a recitation that the
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English king ruled "by the
Grace of God." See, e.g., The
First Charter of Virginia of
1606, The Charter of Massachusetts Bay of 1629, The
Charter of Maryland of 1632,
and The Charter of Rhode Island and Providence Plantations of 1663, reprinted in
Sources of Our Liberties 39,
82, 105, and 169 (Perry, ed.
Rev. Ed. 1978).
The charters then invoked
"the Providence of Almighty
God" to bless the particular
colonial enterprise. See, e.g.,
The First Charter of Virginia
of 1606 reprinted in Sources
at 39. Throughout America's
colonial history, her leaders
relied upon God's providence
to establish godly civil orders
in the New World. See, e.g.,
Fundamental Orders of Connecticut of 1639 reprinted in
Sources at 120.
In 1775, when the time
carne to take up arms to secure
the rule of law in the colonies,
America's leaders once again
turned to God:

Our cause is just. Our union is perfect. Our internal
resources are great ... We
gratefully acknowledge, as
signal instances of the Divine
favour towards us, that his
Providence would not permit
us to be called into this severe
controversy, until we were
grown up to our present
strength....
With an humble confidence
in the mercies of the supreme
and impartial Judge and
Ruler ofthe Universe, we most
devoutly implore his divine
goodness to protect us and
happily through this great
conflict, to dispose our adversaries to reconciliation on
reasonable terms, and
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thereby relieve the empire of the course of His providence,
the calamities of civil war. an opportunity, deliberately
Declaration of the Causes and and peacefully, without fraud,
Necessity of Taking Up Arms violence, or surprise, of enterof 1775 reprinted in Sources ing into an original, explicit,
at 299-300.
and solemn compact with
One year later, with all each other; and offorming a
hopes of a peaceful settlement new constitution of civil govdashed, the Declaration of In- ernment, for ourselves and
dependence concluded with our posterity... Constitution
an appeal to God as the Supreme Judge of the world in

of Massachusetts of October
25, 1780 reprinted in Sources

this homage to the Great
Author of every public and
private good, I assure myself
that it expresses your sentiments not less than my own,
nor those ofmy fellow citizens
at large less than either. No
people can be bound to acknowledge and adore the Invisible Hand which conducts
the affairs of men than those
of the United States. Every
step by which they have advanced to the character of an
independent nation seems to
have been distinguished by
some token of providential
agency.... Washington's First
Inaugural Address reprinted
in Our Ageless Constitution
195 (1987).
PROVIDENTIAL
PURPOSE

the same manner that Jepthah,
judge of Israel, had done in
Judges 11:27. In addition, it
made its final appeal to "Divine Providence," invoking
the mercy of God as the One
who intervenes moment-bymoment in the affairs of men.
Titus, The Declaration of In-

dependence: The Christian
Legacy 12-14 (1995).
Following the Declaration,
the people of various states
acknowledged God's Providence in establishing governments for each of the original
thirteen states. The Preamble
to the 1780 Massachusetts
Constitution was representative:

We ... the people of Massachusetts, acknowledging with
grateful hearts, the goodness
of the great Legislator of the
universe, in affording us, in

of Our Liberties 373 (Perry,
ed. Rev. Ed. 1978).
While the United States
Constitution did not follow
suit, it did refer back to the
founding Declaration as having established the United
States of America as a nation.
In his first inaugural address,
George Washington made it
unmistakably clear that the
American people knew that
God had founded America
and had kept it during the
years of peril until the adoption of the Constitution:
.. .[I]t would be peculiarly
improper to omit in this first
official act my fervent supplications to that Almighty Being
who rules over the universe,
who presides in the councils
of nations, and whose providential aids can supply every
human defect ... In tendering

With all these evidences of
God's hand upon the founding of America, what was His
purpose and plan for the new
nation? Paultold the crowd in
Athens that the purpose of all
nations is to "seek the Lord, if
haply they might feel after
him, and find him, though he
be not far from every one of
us" (Acts 17:27).
Paul knew this to be the
general purpose of all nations,
because God had in His mercy
confused the language of the
people at the tower of Babel
so that they would no longer
be able to unite as one people
in rebellion against Him. Nations, then, should fit into
God's plan to demonstrate to
all people the salvation of the
Lord. But each nation is created uniquely by God to serve
that general purpose in a special way.
Paul addressed this matter
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in his letter to the Church at
Rome. At issue was the purpose of Israel now that the
Messiah had come. Paul first
reminded his readers of its initial purpose. To do so, he
referred back to the birth of
Esau and Jacob to Isaac and
Rebecca (Romans 9: 10-12).
In the Genesis account of
this birth, the Lord announced
to Rebecca even before the
twins were born that "two nations are in thy womb and two
manner of people shall be
separated from thy bowels;
and the one people shall be
stronger than the other people;
and the elder shall serve the
younger" (Gen. 25:21).
Paul explained that God
had created Jacob destined to
be the leader of holy Israel to
show forth God's mercy to all
peoples (Romans 9:13-16).
The very nature of God's
mercy is that it is unmerited
grace. So Paul writes that,
even before Jacob and Esau
were born, God chose Jacob
as the leader of a nation ordained by God to demonstrate
His mercy "that the purpose of
God according to election
might stand, not of works, but
of him that calleth" (Romans
9:11).
This message through the
founding of Israel is the one
later proclaimed by Paul in his
letter to the Ephesians:

For by grace are ye saved
through faith and that not of
yourselves, it is the gift of
God: Not of works, lest any
man boast. Eph. 2:8-9.
On the other hand, God
created Esau destined to be
the leader of Edom to show
forth God's wrath to all peoples (Romans 9:13, 21-22).
This message through Edom

is the one proclaimed by Paul
earlier in his letter to Rome:

[W)e have...proved both
Jews and Gentiles, that they
are all under sin, As it is written, There is none righteous
no, not one...that every mouth
be stopped and all the world
may become guilty before
God. .. For all have sinned and
come short of the glory of
God. Romans 3:9-10, 19, 23.

same purpose have I raised
thee up, that I might shew my
power in thee, and that my
name might be declared
throughout all the earth. Romans 9:17.
And so it is today. The
story of Moses versus the
Pharaoh, with the plagues of
frogs, lice, flies, boils, hail,
locusts, darkness , and the
death of all first-born of the

From the opening chapter of the English colonial enterprise to the nation's
founding, the people who settled the
United States claimed the Great Commission as their primary purpose for
relocating in a foreign land.
In summary, God raised up
the nation of Edom to show
forth His judgment and the nation oflsrael to show forth His
mercy. The message of the
two nations to all peoples,
past, present, and future can
be found in Romans 6:23:

For the wages of sin is
death: but the gift of God is
eternal life through Jesus
Christ our Lord. Romans
6:23
To be sure Edom and Israel
were created by God for special roles in the communication of the gospel of salvation.
But Paul does not treat them
as the only nations raised up
by God for this evangelical
purpose. In the midst of his
explanation of God's plan and
purpose for Israel and Edom,
he interjected God's plan for
Egypt:

For the scripture saith
unto Pharaoh, Even for this

Egyptians is told to children
around the world. And the
parting of the Red Sea is perhaps the most familiar of all
Bible accounts of God's
mighty hand upon a nation.
Does God have power to
save even the most hopeless
of sinners?
The message of Egypt is a
resounding yes and amen. As
God exercised His power to
bring the Israelites out of the
bondage of slavery, so He can
deliver anyo ne fro m any
bondage to sin, for nothing is
impossible with God (Luke
18:25-27).
What of America? From
the opening chapter of the
English colonial enterprise to
the nation ' s founding, the
people who settled the United
States claimed the Great
Commission as their primary
purpose for relocating in a foreign land. The Anglicans of

Virginia led the way in their
1606 Charter stating that they
desired to "propagat(e] ...the
Christian Religion to such
People, as yet live in Darkness
and miserable Ignorance of
the true Knowledge and Worship of God .... " The First
Charter of Virginia reprinted
in Sources of Our Liberties
39-40 (Perry, ed. 1978).
After Virginia came the
Pilgrims and the Puritans of
New England, the Catholics
of Maryland, the Presbyterians of the Carolinas, the Separatists of Rhode Island, and
the Quakers of Pennsylvaniaall reciting the Great Commission as their primary purpose
for establishing colonies on
the North American continent. See Titus, "The First
Charter of Virginia: Seedbed
for the Nation," The Forecast
(Apr. 15, 1994).
But the colonizing of
North America was not an ordinary evangelical work of
preaching individual salvation under the authority of the
church. Rather, it was that
and much more. The Pilgrims
put it best in the Mayflower
Compact:

In the name of God, Amen.
We... having undertaken for
the Glory of God, and the Advancement of the Christian
Faith ... do covenant and combine ourselves into a Civil
Body Politick, for our better
Ordering and Preservation,
and Furtherance of the Aims
aforesaid... The Mayflower
Compact reprinted in Sources
at 60.
By setting up a godly civil
order, the Pilgrims and the
other colonists hoped to win
to Christ the native people
who were not ruled by "any

The Forecast- August 1995
Christian prince." They recognized that the law -whether
preached from the pulpit or
enforced by a godly civil ruler
- was a "schoolmaster to bring
[all people] unto Christ" (Gal.
3:24).
Even the Quaker William
Penn affirmed that civil government had been established
by God to serve His eternal
purposes. In his 1682 Frame
of Government of Pennsylvania, Penn claimed that God
had raised up civil rulers to
punish "such as would not live
conformable to the holy law
within."
In support, Penn
quoted from I Timothy 1:8-9
and Romans 13:1, 3. From
these New Testament references Penn concluded:

This settles the divine right
of government beyond exception, and that for two ends, to
terrifY evil doers: secondly, to
cherish those that do well... So
that government seems to me
to be a part of religion itself,
a thing sacred in its institution
and end. Frame of Government ofPennsylvania of 1682
reprinted in Sources at 209-

10.
While there were differences of opinion among the
colonists about the scope of
authority of the civil ruler, especially with regard to therelationship of church and state,
there was no dissent from its
divine purpose. For America,
that was to demonstrate to the
world that a godly civil order
brought peace and prosperity
to a land and provided additional opportunities to know
Jesus Christ as Savior.
THE LAW OF GOD

To accomplish this two-
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fold purpose of civil rule, the
colonists sought to know and
apply the laws of God governing nations. The English
Charters guaranteed to the
colonists their rights as Englishmen. Sources of Our Liberties 35-36 (Perry, ed. 1978).
These rights were those em-

legislative assemblies were
formed, laying the foundation
for the claim that Parliament
had no power to tax the colonists. For such a tax would be
levied without representation
contrary to the rule of law
governing the taxing power
set forth in the Magna Carta.

The Resolutions of the Stamp Act Congress of 1765 and the Declaration and
Resolves of the First Continental Congress of 1774 rested explicitly upon the
claim that the Parliament had violated
their civil covenant responsibilities to
the colonists.
bodied in the 1215 Magna
Carta and in the English commonlaw.
The Magna Carta was a
written covenant binding the
civil rulers of England to certain laws limiting their powers. This idea of a civil
covenant was more fully developed by the Puritans who
claimed that the Scriptures
taught "the right of men to
associate and covenant to
form a church and civil government and to choose their
own officers to administer
both religious and civil affairs ." Sources at 57.
From this Puritan teaching
came the frrst truly political
constitution in America, the
1639 Fundamental Orders of
Connecticut. Sources at 115.
In the meantime the Magna
Carta and the colonial charters
served as the basic civil covenants governing the exercise
of power of the English king
and parliament. Under the
charters local representative

Sources at 38 and 9-10.
The Resolutions of the
Stamp Act Congress of 1765
and the Declaration and Resolves of the First Continental
Congress of 1774 rested explicitly upon the claim that the
Parliament had violated their
civil covenant responsibilities
to the colonists. Sources at
270-71 and 286-89. These
two documents paved the way
for the Declaration of Independence which, itself, rested
upon the Biblical principle
that a civil ruler forfeited his
right to rule upon persistent
breach of his civil covenant
with the people. Titus, The

Declaration ofIndependence:
The Christian Legacy 19-36
(1995).
It is this civil covenant responsibility which underpins
Paul's statement that God
"hath determined the times
before appointed" for the nations (Acts 17:26). A civil
ruler who breaks his covenant
with God and the people to

rule according to the law of
the nation loses his right to
rule (I Sam. 13:13-14). And a
nation that persists in violating its covenant responsibility
to rule according the the created order of God will, likewise, lose its place in the
family of nations. For it is the
duty of all nations to enforce
"the law of the land" in the
geographic area assigned to
each nation by the Lord (Lev.
18:24-28).
This principle of territorial
jurisdiction was inherited by
America through the English
common law. Thatlaw, as Sir
William Blackstone asserted,
was founded upon the laws of
nature and of God, i.e., the
will of God revealed in nature
and in the holy scriptures. I
Blackstone, Commentaries
on the Laws of England 3844, 53-54, 68-70 (1765).
This very common law
legacy was invoked by the
leaders of the American
Revolution when they relied
upon "the laws of nature and
of nature's God" as the law
justifying the war for independence. Titus, The Decla-

ration of Independence: The
Christian Legacy 6-9 (1995).
Later Jesse Root, the compiler of the first systematic reports on Connecticut law
cases would affrrm this legacy, although deny that the
English system comported
with it. Rather, Root called
for a purification of the common law by resort to the Holy
Bible:

What is common law?
... [C]ommon law is the perfection of reason arising from
the nature of God... The dignity of its original, the sublimity of its principles, the purity,
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excellency, and perpetuity of
its precepts, are most clearly
made known and delineated in
the book ofdivine revelations;
heaven and earth may pass
away and all the systems and
works of man sink into oblivion, but not ajot or tittle ofthis
law shall ever fall.
... This is the Magna
Charta of all our natural and
religious rights and privileges
- and the only solid basis of
our civil constitution and
privileges.... Root, "The Ori-

gin of Government and Laws
in Connecticut (1798) reprinted in The Legal Mind in
America 34-36 (Miller, ed.
1962).
CONCLUSION
Almost 200 years have
gone by since Root penned
these inspiring words. For the
past 41 years the American
people -young and old - have
been dutifully reciting "under
God" as they pledge alle-

giance to the flag. Yet, the
Bible and God's law are increasingly ignored and
scorned in the courtrooms, the
legislative chambers, and the
political marketplace of the
nation.
Thesedays arelikethoseof
the prophet, Hosea who
warned:

My people are destroyed
for lack of knowledge: because thou hast rejected
knowledge, I will also reject
thee ... seeing that thou hast

forgotten the law of thy God, I
will also forget thy children.
Hos. 4:6.
Because the nation has forgotten the laws of God, God
has wounded America (Hos.
4:1-3). Still there is hope.
While America has been
faithless, God is faithful:

Come, and let us return
unto the Lord: for he hath
tom, and he will heal us; he
hath smitten, and he will bind
us up. Hos. 6:1.
fll'-

The Laws of Nature and Nature's God
and the Federal Courts
by Glenn M. Willard*

In the

The "law of ... nature's God, "or
as Blackstone
phrased it, the
"law of revelation" or "divine
law, "prescribes
the nature of.judicial power.

Declaration of Independence, the nation's
frrstpositivelaw, (1 Stat.
1 ( 1776)) the legality of the
United States as a civil polity
rests upon the "laws of nature
and of nature's God. " The
writings of William Blackstone, which along with those
of Montesquieu, were of unrivaled influence during the
founding era. Lutz, 'The
Relative Influence of European Writers on Late 18th
Century American Political
Thought" 78 Amer. PolySci.
Rev. 195-196 (1984). Blackstone stated that the "law of
nature" was "the will of
[man's] maker. Moreover,
the law of nature was:

[D ]ictated by God him-

self, [and] is of course superior in obligation to any
other. It is binding all over
the globe, in all countries,
and at all times: no human
laws are of any validity, if
contrary to this; and such of
them as are valid derive all
their force, and all their
authority, mediately, or immediately, from this original ......Blackstone, Commentaries on the Laws ofEngland
39 hereafter Commentaries.

by passions, unclouded by
prejudice, unimpaired by disease or intemperance, the task
would be pleasant and easy;
we should need no other guide
than this. But every man now
finds the contrary to his own
experience; that his reason is
corrupt, and his understanding full of ignorance and
error. Id at 41.
To remedy our morally corrupt reason, God gave man the
"laws of ... nature's God":

This has given manifold occasion for the benign interposition of divine providence;
which, in compassion to the
frailty, the imperfection, and
the blindness ofhuman reason,
[Ilf our reason were al- hath been pleased, at sundry
ways, as in our first ancestor times and divers manner, to
before his transgression, discover and enforce its laws
clear and perfect, unruffled by an immediate and direct

God also "gave [man] .....
the faculty of reason to discover the purpose of those
laws."Id at 41. Our reason is
not reliable, however, due to
our sinful nature:

*M.A. Public Policy, J.U. Regent University, 1995.
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revelation. The doctrines
thus delivered we call revealed or divine law, and they
are to be found only in the holy
scriptures. These precepts,
when revealed, are found
upon comparison to be really
a part of the original law of
nature...
Upon these two foundations, the law of nature and
the law of revelation, depend
all human laws; that is to say,
no human laws should be suffered to contradict these. !d. at
41-42.
The "law of ... nature's
God," or as Blackstone
phrased it, the "law of revelation" or "divine law, " prescribes the nature of judicial
power. In Exodus 18:15-16
(NAS), before the Torah was
revealed on Sinai, Moses said
to his father-in-law Jethro,
"the people come to me to inquire of God. When they
have a dispute, it comes to me,
and I judge between a man
and his neighbor, and make
known the statutes of God and
His laws" (emphasis added).
Likewise, after the law was
revealed, Jehoshaphat, King
of Israel, charged the newly
appointed judges under his reforms:

Consider what you are doing, for you do not judge for
man but for the Lord who is
with you when you render
judgment. Now let the fear of
the Lord be upon you; be
careful what you do, for the
Lord our God will have no
part in unrighteousness, or
partiality, or the taking of a
bribe. 2 Chronicles 19:6, 7.
Judges. therefore, are
agents of God with a mission
to inquire into and declare the
law to the parties who come
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before them for justice.
The legitimacy, however,
of federal judges relying upon
the laws of nature was debated
as early as Calder v. Bull and
as recently as 1991 during the
confirmation hearings for Justice Clarence Thomas. To determine that role, the nation's
civil covenant, the Constitu-

made, under their authority"
(emphasis added). This grant,
commonly described as "federal-question" jurisdiction,
renders the federal court,
when operating pursuant to
the grant, a court of limited
jurisdiction. See O'Melveny
& Myers v. FDIC, 114 S. Ct.
2048, 2056 (1994). That is,

Judges, therefore, are agents of God
with a mission to inquire into and declare the law to the parties who come
before them for justice.
tion, must be consulted because no governmental
authority, including the judiciary, can exercise more
authority than what has been
given to it by the people.
Even the laws of nature's God
prohibit a person from exercising more authority than
what has been positively
granted to such person. With
respect to civil authority, the
law of revelation has granted
sovereignty to the people, and
in the absence of the people's
consent, no person can exercise it, notwithstanding God's
choice of an individual to fulfill an office. (See 1 Chronicles 11:3, 1 Kings 14:8, 1
Kings 12:15-16.) This same
principle is recognized in the
Declaration of Independence:
"governments ... derive their
just powers from the consent
of the governed. "
Article three, section two
of the Constitution grants federal judges judicial power
over all cases "arising under
[originating with and subject
to] this Constitution, the laws
of the United States, and treaties made, or which shall be

federal judges, when operating under this grant, have
authority to adjudicate a case
only when the rule governing
the rights and duties of the
parties coming before them is
a federal rule: "this Constitution, [federal] laws ... and treaties made ... "
When the rights and duties
of parties to a case fail to originate with and be subject to a
federal rule, the federal judge
cannot hear the case. For this
reason, when a federal judge
exercises authority pursuant
to the federal-question jurisdiction of article three, he cannot recognize "the laws of
nature and of nature's God" as
a rule of decision. The moment a federal judge looks beyond or above a governing
federal rule that initially
granted him the authority to
adjudicate the case, he usurps
the authority given to him by
the people.
An analogous reading of
"federal-question" jurisdiction was present in the Supreme Court's interpretation
of the federal-question statute
(which contains the identical

"arising under" language as
contained in article three) in

Murdock v. City of Memphis
87 U.S. (20 Wall.) 590 (1875).
Here, the Court construed the
statute to mean that it was restricted in its jurisdiction to
questions of federal law, and
the decisions of a state's highest court are final on questions
of state law. The Supreme
Court subsequently ruled that
it cannot necessarily hear a
case even when a state court
of last resort has relied upon
state and federal law for its
rule of decision.

[T)he settled rule [is) that
where the judgment of the
state court rests upon two
grounds, one of which is federal and the other non-federal
in character, our jurisdiction
fails if the non{ederal ground
is independent of the federal
ground and is adequate to
support the judgment. Fox
Film Corp. V. Muller, 296
U.S. 207, 210 (1935).
Another similar, though
not complete, reading of "federal-question" jurisdiction is
found in the prudentiallybased abstention doctrine recognized first in Railroad

Comm'n of Tex. v. Pullman,
312 U.S. 496 (1941). Under
the Pullman abstention doctrine, federal courts should
abstain from adjudicating a
case where there is substantial
uncertainty as to the meaning
of state law and there is a reasonable possibility that clarification of state law by state
courts might preclude the
need for a federal constitutional ruling.Chemerinsky,
Federal Jurisdiction, 6 91
(1994).
The law governing administrative agencies, likewise,
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provides an analogy insofar
that a constitutional provision is challenged upon law
of nature grounds. Administrative law judges, who exercise judicial power within
the executive branch, receive
authority to adjudicate cases
by virtue of the same statutes
that govern the duties and
rights of the parties who
come before them for an administrative remedy. Administrative tribunals, unlike
federal judges, cannot entertain a challenge to the facial
constitutionality of the statute providing the administrative remedy. Bare v. Gorton,
526 P.2d 379, 381 (Wash.
Sup. Ct. 1974). To allow
them to hear such a question
is similar to permitting a
party to judge its own case,
which courts of law have
held to be a violation of natural rights for centuries. See
Bonham's Case, 8 Co. 107a
(1610). Likewise, a federal
judge whose power is derived from the Constitution
cannot look above the legal
instrument that gives him
authority and sit in judgment
upon the same. Moreover,
the federal judge has taken
the prescribed constitutional
oath to "support" the Constitution.
A law of nature challenge
to the Constitution was presented during the 19th century debate over the Fugitive
Slave Act, which executed
the Fugitive Slave Clause of
article four, section two of
the Constitution. Senator
William Henry Seward
claimed that the Fugitive
Slave provisions of the Constitution and executing statute were contrary to a

8
"higher law." Orestes
Brownson, Roman Catholic
scholar, correctly pointed to
the jurisdictional problem
that would, likewise, confront federal judges were a
challenge to be made to the
text of the Constitution:

[T]here is a higher law
than the Constitution. The
law of God is supreme, and
overrides all human enactments, and every human en-

(Summer 1994).
Federal-question jurisdiction does not assume, however, that federal judges can
apply the written law to the
facts in a case in a perfunctory fashion. Human beings
do not attend the task of interpreting words, especially
those within a legal document, from a presuppositionally neutral stance. Our
biases inevitably affect the

Federal-question jurisdiction does
not assume, however, that federal
judges can apply the written law to
the facts in a case in a perfunctory
fashion.
actment incompatible with it
is null and void from the beginning, and cannot be
obeyed with good conscience, for "we must obey
God rather than men. " This
is the great truth statesmen
and lawyers are extremely
prone to overlook, which the
temporal authority not seldom practically denies, and
in which the Church never
fails to insist. ... But the
concession of the fact of a
higher law than the Constitution does not of itself justifY
the appeal to it against the
Constitution, either of Mr.
Seward or the opponents of
the Fugitive Slave Law. Mr.
Seward had no right, while
holding his seat in the Senate
under the Constitution, to
appeal to a higher law
against the Constitution, because that was to deny the
very authority by which he
held his seat. Kirk, In Memoriam- A Lecture on Natural
Law, Policy Review 77, 81

meaning we attach to words
and phrases. Even former
Judge Bork, who was maligned by his opponents for
being a legal positivist, saw
the unavoidable significance
of a moral context in interpretation:

[T]he various clauses of
the Constitution and Bill of
Rights can be established, in
their meaning, only by attaching them to the properties of a moral argument.
And when we do that, we find
ourselves tracing these
clauses back to the structure
of moral understanding that
must lie behind the text of the
Constitution. The Constitution in some of its most important provisions, is quite
general, not to be taken in
full literalness, and therefore
dangerous in the hands of
those who do not interpret
such provision in light of the
principles that underlie and
animate them.Bork, "Natural
Law and the Constitution,"

First Things 17 (March
1992).
Interpreting the Constitution in a supposedly amoral
context leads to a word like
"liberty" being given a lawless definition: the freedom
"to define one's own concept
of existence, of meaning, of
the universe, and of the mystery of human life." Planned

Parenthood of S.E. Pa. v.
Casey, 112 S: Ct. 2791,2807
(1992). Instead, the Constitution must be interpreted in
the context of the law upon
which the nation was
founded, "the laws of nature
and of nature's God," as recognized in the Declaration of
Independence.
The subscription clause
of the Constitution states:
"Done in Convention ... in
the year of our Lord one
thousand seven hundred and
eighty-seven, and of the in-

dependence of the United
States of America the
twelfth" (emphasis added).
One could argue that this reference points to the event of
independence alone. The
Declaration of Independence, however, along
with the justificatory principles stated therein, was written and consented to by the
people's representatives to
put the event of national independence into legal effect.
Federal judges, therefore, are
duty bound, when exercising
their lawful authority to construe the words of the Constitution with law of nature
content according to the law
of nature and of nature's
God. Such a methodology is
the correct means of determining the original intent of
the document. ~
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THE RELIGION CLAUSES:
AN EPILOGUE

F

The sole basis for
the University's denial was that the
newspaper "primarily promotes
or manifests a particular belief in or
about a deity or ultimate reality. "

or several months I
have offered a series of
essays on the Establishment and Free Exercise
Clauses in my ongoing study
of the Bill of Rights. The July
issue contained my concluding essay on the two clauses. I
write this epilogue because the
United States Supreme Court
issued its opinion in Rosenberger v. United States,-- U.S.
-, 63 LawWeek4702 (1995)
after the July Forecast had
been sent to the printer.
In Rosenberger, the Court
ruled 5-4 that the University of
Virginia violated the free
speech rights of students by
denying to them funds from
mandatory student fees to
cover the printing costs of a
newspaper from a Christian
perspective. The sole basis for
the University's denial was
that the newspaper "primarily
promotes or manifests a particular belief in or about a deity
or ultimate reality." The majority found this standard to be
impermissible "viewpoint discrimination" under the Freedom of Speech Clause. Id., 63
LW at4707.
The dissent disagreed that
the University had discriminated against the newspaper's
Christian viewpoint and,
therefore, did not violate the
Free Speech rights of the students. More significantly, the
dissent claimed that the University's decision not to fund
the newspaper was commanded by the prohibition

against laws respecting an Establishment of Religion. Id.,
63 LW at4715.
Justice Souter asserted that
the majority "for the frrst time,
approves direct funding of
core religious activities by an
arm of the state." Justice Kennedy countered with the claim
that the University subsidy
was not designed to promote
the religious activities of the
newspaper, but the free exchange of ideas. Hence, there
was no Establishment Clause
violation because the subsidy
program, as approved by the
Court, was scrupulously neutral regarding the religious
content of the paper. Id., 63
LW at4708.
Justice Souter, in turn,
claimed that government
"evenhandedness" was not
dispositive of the Establishment Clause issue, because "[a]t the heart of the
Establishment Clause stands
the prohibition against direct
funding." In support, Justice
Souter cited numerous cases
striking down government
subsidies of sectarian educational institutions even though
such subsidies were part of an
"evenhanded" educational
policy.
Justice Kennedy tried his
best to distinguish this case
pointing out that the University of Virginia did not directly
fund the student newspaper,
but sent the money to a thirdparty, the printing company.
But he was hard pressed to

carry this argument to its logical conclusion:

It is, of course, true that if
the State pays a church's bills
it is subsidizing it, and we must
guard against this abuse.
That is not the danger
here... the student newspaper
is not a religious institution.
Id., 63 LW at 4709.
Only Justice Thomas directly challenged the dissent's
claim that the Establishment
Clause absolutely prohibited
all direct funding of religious
activities. He noted first that
the statement was not historically true:

To take but one famous example, both Houses of the
First Congress elected chaplains... and that Congress enacted legislation providing for
an annual salary of $500 to be
paid out of the Treasury... This
same system of "direct public
funding" of congressional
chaplains has "continued
without interruption ever
since that early session of
Congress." Id., 63 L W at
4713.
Second, he chided the dissent for making such a big deal
out of the form of subsidy:

Consistent application of
the dissent's "no-aid" principle would require that "a
church could not be protected
by the police and fire departments.... " Surely the dissent
must concede... that the same
result should obtain whether
the government provides the
populace with fire protection
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be reimbursing the costs of
smoke detectors and overhead
sprinkler systems or by establishing a public fire department. If churches may benefit
on equal terms with other
groups in the latter programthat is, if a public fire department may extinguish fires at
churches - then they may also
benefit on equal terms in the
former program. Id., 63 LW at
4714.
Finally, he went for the
jugular:

Under the dissent's
view... the University of Virginia may provide neutral access to the University's own
printing press, but may not
provide the same service
when the press is owned by a
third party... The constitutional demands of the Establishment Clause may be
judged against either a baseline of "neutrality" or a baseline of "no aid to religion,"
but the appropriate baseline
surely cannot depend on the
fortuitous circumstances surrounding the form of aid. Id.,
63 LW at4714-15.
None of Thomas's majority colleagues were so bold.
As noted above, Justice Kennedy went out of his way to
point out that the money did
not go directly to the religious
students. In doing so, he reinforced, rather than undermined, the legitimacy of the
"no-aid principle" as stated by
the dissent.
Justice O'Connor, in her
concurring opinion, expressly
gave aid and comfort to the
dissent's "no-aid principle."
She merely disagreed on its
application. She found that
the case could not be resolved
on the basis of the "no-aid
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principle" without contradicting the "religious neutrality
principle" so she sought a
middle ground on the specific
facts of the case:

This case lies at the intersection ofthe principle ofgovernment neutrality and the
prohibition on state funding
of religious activities... When
bedrock principles so conflict,
understandably neither can
provide the definitive answer.
Id., 63 LW at 4710.

Board of Education, 431 U.S.
209, 236 (1977).
Even Justice Kennedy invited students at the University of Virginia "to demand a
pro rata return [of the mandatory fee] to the extent the fee
is expended for speech to
which he or she does not subscribe." Id., 63 LW at 4708.
By invoking these precedents to satisfy the "no-aid
principle," the majority may
have opened the door to future

Souter used the Jeffersonian legacy to
perpetuate the myth that he was concerned only about state subsidies of religious opinion.
She found that the University through public disclaimers and careful control of the
funds made it clear that the
neutrality principle would be
painstakingly observed.
Then she pointed out that the
no aid principle could be vindicated by allowing a student
to opt out of paying the mandatory fee if it was being used
"to pay for speech with which
she disagrees." I d., 63 L W at
4711.
What is interesting about
this latter point is that O'Connor sustained it by citing two
cases relieving public employees and lawyers from
paying mandatory dues to the
extent that those dues were
being used to support political
views with which the dues
payer disagreed. Both of
those cases relied upon the
Freedom of Speech Clause.
See Keller v. State Bar of
California, 496 U.S. 1, 15
(1990); Abood v. Detroit

claims that the Establishment
Clause prohibits direct government subsidization of the
propagation of any opinions,
religious or otherwise. After
all, the Abood and Keller
precedents are rooted historically in a principle embraced
by Thomas Jefferson in the
preamble to the 1786 Virginia
Bill for Establishing Religious Freedom:

[T]o compel a man to furnish contributions of money
for the propagation of opinions which he disbelieves, is
sinful and tyrannical.
Although the dissent
quoted this phrase with approval, and without splicing
"religious" in between "of'
and "opinions" as has been the
court's practice in the past,
Justice Souter used the Jeffersonian legacy to perpetuate
the myth that he was concerned only about state subsidies of religious opinion.
Nothing could be further from

the truth.
Jefferson recognized that
the no-establishment principle prohibited tax subsidies
for the propagation of all
opinion, religious or otherwise:

that to suffer the civil magistrate (tax-supported public
school teacher) to intrude his
powers into the field of opinion, and to restrain the profession or propagation of
principles, on supposition of
their ill tendency, is a dangerous fallacy, which at once destroys all religious liberty,
because he being of course
judge of that tendency, will
make his opinions the rule of
judgment, and approve or
condemn the sentiments of
others only as they shall
square with or differ from his
own.
Jefferson stated that true
religious freedom was the
"freedom of the mind," including freedom of the mind
in "physics and geometry."
That is why he concluded his
Preamble to his 1786 statute
on Religious Freedom with a
portrait of the free marketplace of ideas:

that truth is great and will
prevail if left to herself, that
she is the proper and sufficient antagonist to error, and
has nothing to fear from the
conflict, unless by human interposition disarmed of her
natural weapons, free argument and debate, errors ceasing to be dangerous when it is
permitted to freely contradict
them.
For years the Court has disregarded this expansive understanding of the Religion
Clauses. By limiting those
Clauses to "religious" institu-
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lions, activities, and speech,
they have created a dilemma,
not of the constitution's making, but of their own. On the
one hand, the Establishment
Clause demands that the government not subsidize religious matters; on the other
hand, the Freedom of Speech
Clause demands no discrimination against the expression
of private viewpoints, religious or otherwise.
This dilemma is especially
real in cases concerning taxsupported educational institutions. When the government
enters the education field, it
necessarily enters the business of the propagation of
opinions. If religious opinions are excluded from education because of the
Establishment Clause, then as
Justice Kennedy pointed out:

That eventually raises the
specter of government censorship, to ensure that all student
writings
and
publications meet some baseline standard of secular orthodoxy. Id., 63 LW at4709.
To the majority's credit, they
used the Free Speech clause to
counter the University of Virginia's false claim that it had
to discriminate against religious viewpoints in order toremain "religiously neutral."
On the other hand, the majority failed to see that so long
as the government is in the
education business, it must be
in the business of censoring
ideas. Teachers hired by the
state censure the views of students in classrooms every
day. School administrators
and school boards, likewise,
censure the teachers and the
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libraries. No one can operate ble." Titus, Public School marketplace, in the words of
any school system - primary, Chaplains: Constitutional James Madison, is to be govsecondary, undergraduate or Solution to the School Prayer erned solely by "reason and
graduate - without supervis- Controversy 10 (1992).
conviction"- not by force and
As for the law, the Relig- violence -"because the opining the ideas that are taught
and requiring conformity to ion Clauses were never de- ions of men, depending only
certain "baseline truths."
signed to isolate religious on the evidence contemplated
The problem with Rosen- views for special constitu- by their own minds, cannot
berger is the same as it has tional treatment. To the con- follow the dictates of other
always been. Public educa- trary, the two Clauses were men."
tion cases that have come to designed to get the governUntil the Court returns to
the Court under the Estab- ment out of the "opinion" this basic frrst principle, it will
lishment Clause have always business, leaving the ex- continue to create constitubeen argued on a false prem- change of ideas to the volun- tional predicaments unresolvise, both factually and legally. tary choice of the people.
able by any defensible
As to fact, both the litiReligious opinions are but principles. The time is ripe to
gants and the Court have pre- a subset of the general princi- challenge tax-supported edusupposed that one can adhere ple that "Almighty God has cation as a violation of the
to the principle of religious created the mind free." To Establishment Clause and to
neutrality in education. The preserve that freedom, theRe- return to the unalienable right
Rosenberger case, if it reveals ligion Clauses deny abso- of the freedom of the mind
nothing else, demonstrates lutely and totally any and all envisioned by Thomas Jefferthat education in America is civil jurisdiction over the son and James Madison. ~
hardly neutral towards stu- marketplace of ideas. That
dents and faculty who attempt
to apply a Biblical perspective
The Guideline invoked by the University to deny third-party
to the subject matters taught contractor payments on behalf of WAP effects a sweeping
and discussed. Christian stu- restiction on student thought and student inquiry in the context
dents and faculty have to fight of University sponsored publications. The prohibition on fundfor the right to be heard; non- ing on behalf ofpublications that "primarily promote or maniChristians are not only per- fest a particular belief in or about a deity or an ultimate
mitted, but encouraged reality," in its ordinary and commonsense meaning, has a vast
through tax subsidies, to make potential reach.... Were the prohibition applied with much
their views known.
vigor at all, it would bar funding of essays by hypothetical
The claim of religious neu- student contributors named Plato, Spinoza, and Descartes. And
trality in education is simply a if the regulation covers, as the University says it does, see Tr.
myth. This is especially true of Oral Arg. 18-19, those student journalistic efforts which
in a school classroom. In the primarily manifest or promote a beliefthat there is no deity and
name of religious neutrality, no ultimate reality, then undergraduates named Karl Marx,
the Court has excluded prayer Bertrand Russell, and Jean-Paul Sartre would likewise have
and the Bible as the revealed some of their major essays excluded from student publications.
word of God. In doing so the If any manifestation ofbeliefs in first principles disqualifies the
Court has imposed a "secular" writing, as seems to be the case, it is indeed difficult to name
world view that "excludes renowned thinkers whose writngs would be accepted, save
from the public school a perhaps for articles disclaiming all connection to their ultiChristian philosophy of edu- mate philosphy. Plato could contrive perhaps to submit an
cation because it forbids ex- acceptable essay on making pasta or peanut butter cookies,
pressing the fear of the Lord provided he did not point out their (necessary) imperfections.
Kennedy, J., Rosenberger v. University of Virginia
through prayer and hearing
theW ord of God from the Bi-
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Truth or Consequences

L

awyers deal with the
Ninth Commandment
daily. They don't
need to be in court to face the
problem of an untruthful witness; the initial interview with
a prospective client poses sufficient challenge to ferret out

La wyers oug ht not
neglect the "weight•
,-r h
zer matters OJ t e
law" (Mt. 23:23) thetruth.
Generally, lawyers use the
lest they hind er threat of adverse civil consetheir clients from quences to their clients to en. . courage them to tell "the truth,
kn owing the spzrz- the whole truth and nothing
tual impact of bear- but the truth."
.

.

mg false wztness.

While this is good counsel,
lawyers ought not neglect the
"weightier matters of the law"
(Mt. 23:23) lest they hinder
their clients from knowing the
spiritual impact of bearing
false witness (Luke 11:52).
Proverbs 25:18 summarizes the deep harm caused by
the false witness: "A man that
beareth false witness ... is a
maul, and a sword and a sharp
arrow." As a "maul," the false
witness beats and bruises his
neighbor causing coarse
wounds like those caused by a
heavy wooden hammer. As a
"sword," the lying witness
cuts down others with offensive thrusts that butcher and
chop. As a "sharp arrow," the
untruthful witness penetrates
an opponent's heart with a
pointed and barbed missile
that kills.
But the spiritual harm
caused by the false witness

boomerangs back to the witness himself. Proverbs 19:5
and 9 state that a "false witness
shall not be unpunished ......
While many false witnesses
escape civil sanction and most
escape criminal prosecution
for perjury, they do not escape
God's judgment.
Ultimately, those who habitually lie without repentance
end up in hell (Rev. 21:8).
God, in His mercy, however,
does not wait for the liar to die
before imposing sanctions
short of eternal damnation, so
that He might turn them from
their wicked ways (2 Pet. 3:9).
First, the false witness is
ensnared by his own words
(Prov. 19:5). One of the first
hard lessons of childhood is
the discovery that we are
trapped by our own lies. We
cannot change reality with
words of vain imagination, because God's world is governed by self-enforcing laws
that operate with or without
the cooperation of those
authorized to enforce them.
Second, the false witness
perishes in his or her sea oflies
(Prov. 19:9). The word perish
here comes from a Hebrew
word meaning "lost in a void."
Liars live lives without moral
compasses because they have
seared consciences numbed
by falsehood. The liar is undone, as an astronaut without
a lifeline back to the space-

ship.
So what is the lawyer's
duty to the client who bears
false witness? Certainly, the
lawyer must warn the client of
the dangers and snares that lie
ahead in the civil or criminal
matter at hand. But if lawyers
limit their counsel to such
temporal considerations, they
not only will keep clients from
discovering matters of eternal
significance, they will place
burdens on that client that they
themselves would not bear
(Luke 11 :46).
In the "busyness" of a daily
practice with all the pressures
of time and money, lawyers
tend to let spiritual concerns
slide by. Jesus warned those
who have entered the legal
profession that they will experience great sorrow for those
times that they have neglected
the "weightier matters of the
law."
Those lawyers who take
time to attend to the spiritual
dimension of the practice will,
on the other hand, receive the
rewards that come from obedience. And ultimately, they
will receive the Lord's highest
commendation: "Well done,
good and faithful servant"
(Mt. 25:23).
~

Copyright 1993. Christian
Legal Society Quarterly. Reprinted by permission.
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NOT UNDER MAN BUT UNDER
GOD AND THE LAW

T

he words, not under

man but under God
and the law, (in

Latin) of Henry Bracton, the
great 13th Century English
As a teacher of the ecclesiastic and jurist, are
. .
carved into the marble facade
crzmznallaw, I had of Langdell Hall at the Harstruggled for many vard Law School. As a stu.
. dent at the law school from
years Wzth the obvz- 1959 to 1962, I do not reOUS incompatibility member even one professor
.
mentioning Bracton's name
between my belzef much less discussing his
in man as a prod- ideas or influence on the
.
shaping of American law. In
uct of the Darwzn- fact , I did not even notice the
building's inscription while a
zan or
student. It was not until I
neo-Darwinian visited the law school in the
process of evolu- mid 1980's, after I had become a Christian, that I took
tion and the crimi- note of the law school's menallaw postulate morial to whom John C. H.
Wu called the "Father of the
that man could be Common Law." Wu, a
held responsible prominent international
statesman and law professor,
for making wrong bestowed this title upon
Bracton in a 1953 encomium
choices.
to the common law later published in his book, Fountain

of Justice.
Since that mid 1980's
visit, I have from time to time
reflected on my days at Harvard and on the virtual spiritual wasteland that it had
become when I was there. In
my three years as a law student, not one of my fellow

students initiated a conversation about God. I certainly
did not as I had become during my undergraduate days
an avowed, albeit nonproselytizing, atheist. The Bible
was to be found nowhere in
the classrooms or in the commons. The only religious
witness I can recall is the one
of a few orthodox Jewish students who quietly protested
against Saturday morning
classes and who managed to
get special permission to take
a Saturday exam on a day
other than the Sabbath.
Thirty years have passed
since I graduated from Harvard Law School. No longer
is Harvard a spiritual wasteland; rather, it has become a
spiritual smorgasbord. As an
evangelical, Bible-believing
Christian, I am pleased with
this change because the
Christian witness, at least
among students, has become
visible once again at an educational institution whose
motto once was "Christ, the
Church, and Truth." But
things have not changed
much inside the law school
classroom. The name of
Christ is still not mentioned;
the Bible is not honored as
theW ord of God. And there
is no "affirmative action"
movement afoot to hire a
"fundamentalist" Christian

law teacher to join Harvard
Law's pantheon of diversity.
But what does Christianity have to do with law, especially in a nation dedicated to
the "separation of church and
state?" As a former cooperating attorney with the ACLU
in the 1960's and 1970's, I
did my small part in the ongoing effort to rid America's
"public square" of all evidences of this nation's Christian heritage. As an atheist, I
could not see any "good
coming out ofNazareth." See
John 1:46. Imagine my surprise after I accepted Jesus
Christ as my personal Savior,
when I found Him also to be
Lordofmymindandmyprofession. What I discovered
back in 1975 in a Sunday
School class at a church that
my wife and I picked out of a
newspaper in a time of family and personal crisis began
almost immediately to work
a profound change in my life
as a law professor.
As a teacher of the criminallaw, I had struggled for
many years with the obvious
incompatibility between my
belief in man as a product of
the Darwinian or neo-Darwinian process of evolution
and the criminal law postulate that man could be held
responsible for making
wrong choices. I still re-
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member the day when I came
upon Mark, Chapter 7,
where Jesus says that it is not
what comes from outside the
man that defiles the man but
what comes from within,
from his heart. I learned
later that all of the great architects of Anglo-American
law-from Bracton to
Blackstone and from Kent to
Marshall-believed that
man, both male and female,
had been created in God's
image. As God's image
bearer, all mankind could
freely choose right from
wrong, and therefore, could
be held morally and legally
responsible, nothwithstanding one's genes and environment.
I also remember my effort
to bring this Biblical understanding of human nature
into the law school classroom and into faculty discussion at the University of
Oregon where I worked at
the time. With precious few
exceptions, teachers and students alike were closed to the
possibility that God and
God's word had anything to
do with law in 20th Century
America. No longer free to
teach as a Christian in a place
where, as an atheist I had
complete "academic freedom," God in his Providence
opened up an opportunity for
me to teach at a Christian law
school. The only problem
was that the law school was
at Oral Roberts University.
When I first heard that the
former tent evangelist had
plans to open a law school, I
knew that "I would never go
there." But God had other
plans: "For ye see your calling ... how that not many
wise men after the flesh, not
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many mighty, not many noble, are called. But God hath
chosen the foolish things of
the world to confound the
wise ..." I Cor. 1: 26-27. So I
found myself, a cum laude
graduate of the Harvard Law
School, a member of the
charter faculty at the 0. W.
Coburn School of Law, at a
"faith healer's university."
We opened in the fall of

to equip men and women for
the practice of law in the historic Christian tradition that
dominated law and politics
in America's early history.
I did not come to this understanding of America's
origins because of my education at Harvard. Bracton's
teaching about God and the
law, while remembered on
Langdell Hall's face, was

As God's image bearer, all mankind could freely choose right from
wrong, and therefore, could be
held morally and legally responsible, notwithstanding one's genes
and environment.
1979 and found ourselves
embroiled in controversy
with the ABA which refused
to accredit the law school on
the sole ground that we discriminated on the basis of religion in the hiring of faculty
and in the admission of students. Only after we filed a
law suit claiming violation
of our constitutional right to
religious freedom did the
ABA relent and grant approval to the school.
Seven years later, the law
school was given to Regent
University where it opened
in 1986. Again we sought
ABA approval. Again there
was opposition to our Christian mission. As dean of the
law school, I was challenged
several times to demonstrate
the relevance of the Bible to
the education of lawyers in
"pluralist America." Notwithstanding all of the objections, the ABA granted
approval to a law school, the
explicit mission of which is

pushed out of the classroom
over 100 years ago, ironically by the building' s namesake, Christopher Columbus
Langdell. Langdell introduced an evolutionary view
of law through his "case
method. " His new "science" for law allowed no
space for Bracton' s faith in
Christ nor Bracton' s view of
the civil ruler "as a vicar of
God" who "ought to be under the law ... (as) clearly
shown by the example of Jesus Christ whose place he
takes on earth." Nor did
Langdell's scientific view of
an ever evolving system of
case law created by judicial
opinions allow for Blackstone's claim that judges do
not create law, but merely
discover and state it.
Blackstone, the great expositor of the English common law and author of

Commentaries on the Laws
of England, though widely
read by lawyers in America

for over 100 years in its early
history, is virtually ignored
not only at Harvard but at
law schools throughou t
America. Why? The simple
answer is that Blackstone
took the book of Genesis as
the only historically true account of the origin of the
world and of mankind. By
doing so, Blackstone built
his entire treatise of the common law upon the foundation of the Law of the
Creator. As that Law governs the physical inanimate
world and as that Law governs the physical animate
world, so the Law of the
Creator governs the human
world. As the physicist discovers and states the law of
gravity and as the biologist
discovers and states the laws
of nutrition, so the lawyer
discovers and states the law
of murder. If the physicist's
statement of the law of gravity is contrary to that established and revealed by God,
it is God's Law not the
physicist's statement that is
the governing rule. The
same is true for the biologist
and his understanding of the
rules governing the animate
world. Why would it be any
different for the lawyer"?
For Blackstone, the answer
was clear:

This law of nature being
coeeval with mankind, and
dictated by God himself, is of
course superior in obligation to any other. It is binding over all the globe, in all
countries, and at all times:
No human laws are of any
validity if contrary to this;
and such ofthem as are valid
derive all their force and all
their authority, mediately or
immediately,Jrom this origi-
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nal.
In the early 20th Century,
Harvard Law School Dean
Roscoe Pound and his colleagues jettisoned the Blackstone legacy as if it were
some kind of excess cargo
threatening a sinking ship of
state. Having rid himself of
an "outmoded faith," Pound
confessed in his 1922 Intro-

duction to the Philosophy of
Law that he had yet to dis-

cover a substitute:

From the time when lawgivers gave over the attempt
to maintain the general security by belief that particular
bodies of human law had
been, divinely dictated or divinely revealed or divinely
sanctioned, they have had to

wrestle with the problem of
proving to mankind that the
law was something.{txed and
settled, whose authority was
beyond question, while at the
same time enabling it to make
constant readjustments and
occasional radical changes
under the pressure of infinite
and variable human desires.

We hold these truths to be
self-evident that all men are
created equal,that they are
endowed by their Creator
with certain unalienable
rights,that among these are
life, liberty, and the pursuit of
happiness. That to secure
these rights, governments are
instituted among men...

It is unthinkable for the
modern Pounds of today at
the Harvard Law School or
elsewhere to reconsider the
faith of America's founders.
Yet, following the Blackstone legacy, the Declaration
of Independence endorsed
the Laws oftheCreator as the
foundation upon which to
build a new nation, the United
States of America:

It is not because modern
man has proved that there is
no God, or that his evolutionary hypothesis is true, that today's law professors have
abandoned America's godly
legal heritage. Rather, the
modernist has simply chosen
to believe that the book of a
"primitive society" could not
possibly be true.
So Bracton's words, not

under man but under God
and the law, remains inscribed on the cold wall outside of Langdell Hall. There
is no room inside for him or
for those who take him seriously. Just two thousand
years ago there was likewise
no room in an inn for a babe
born in a manger. But that
baby grew into a Man who
transformed the history of the
whole world. His followers,
although few, continue to
turn the world upside down.
That world includes the Harvard Law School for there
will come a day when "every
knee shall bow and every
tongue shall confess that Jesus Christ is Lord." ( Phil. 2:
10-11). {;II'

The Lighter Side
A Peek Inside the Criminal Mind
A Houston pawnbroker Ted Kipperman knew something was wrong when a man entered his
store on April 8, 1982, and attempted to cash a $789 tax-refund check, claiming his name was
"Earnestine and Robert Hayes." Noting that the check was made out to two parties, Kipperman
asked the customer for identification, whereupon the man produced an ID card with the name
"Earnestine and Robert Hayes." He explained that his mother had expected twins. When only one
child showed up she gave him both names. Kipperman took the stolen check and the makeshift
ID and then told the man that the police had just come by looking for the check, which caused
the would-be customer to flee. Kipperman located the real Earnestine and Robert Hayes, a couple
who lived in southeastern Houston, and gave them back their tax-refund check.
Clive Bunyan ran into a store in Cayton, near Scarborough, England, and forced the shop
assistant to give him 157 pounds from the till. Then he made his getaway on his motorbike. To
hide his identity, Bunyan had worn his full-face crash helmet as a mask. It was a smooth and
successful heist, except for one detail. He had forgotten that across his helmet, in inch-high letters,
were the the words, "Clive Bunyan- Driver." Bunyan was soon arrested.
Gregory Lee Cornwell had everything in order when he planned to rob the Continental Bank
in Prospect Park, Pa., in 1978: a car for the getaway, a ski mask to conceal his identity, an army
knapsack for the money, and a sawed-off shotgun to show he was serious. On Aug. 23, he parked
his car in front of the bank and went inside. Displaying his shotgun, he threw the knapsack on
the counter and demanded money. Then he put on his mask. Although he managed to leave the
bank with $8,100, Cornwell was apprehended quickly and easily identified.
Compiled from The Book of Lists #3, by Wallace, Wallechinsky & Wallace.
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IN THE SIGHT OF GOD
by Marilyn J. Titus

P

uzzled as to why large
ministries have failed
and churches have
fallen apart with sinful scandals, I have meditated upon
the Word of God looking for
the answers.
Even worse, perhaps, has
been the lack of Biblical
church leadership - a true
body of Christ. A place
where Christians can go in
confidence that the counsel
and support they seek will be
from the wisdom and
strength of God. Instead,
they are met with Biblical
cliches - spoken quickly
without understanding or
wisdom.
These Bible cliches are
like muddy water to a thirsty
soul. Much like taking a complicated calculus problem to
a high school graduate for an
answer, the pastors have little
to offer in solving the problems.
Am I being too rough - too
judgmental?
Perhaps, I am anxious. I

see a huge problem coming
upon this land. The foundations have already been laid
and the church is apparently
unaware. Pastors seem concerned about building church
attendance and collecting the
tithe.
Large ministries are gobbling up the financial resources of God's people and
offering little in return. Salvations are exaggerated as
well as other "successes" in
order to fund-raise. If you
catch a fish 3" long and you
say it is a foot long, that is an
exaggeration. It is also a lie.
As such, lying has become
commonplace in the
churches and ministries in
America.
What have I found in the
WordofGod?

For we are not as many,
which corrupt the Word of
God; but as of sincerity, but
as of God, in the sight ofGod
speak we in Christ. II Cor.
2:17
Paul saw the same problem. The Word of God was
being corrupted. Many were
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using theW ord of God without sincerity. They were
speaking corruptly as if God
did not see what they were
doing (Is. 29: 15).
But He does see. It is because of Paul's awareness
that God does see and hear
what we say and do that Paul
speaks theW ord with sincerity.
Paul first had to know the
Word of God. Thenhehad to
be aware of the presence of
God. When one or both are
lacking, we have the corruption of the Word of God.
And, as in Paul's day, there
are many going about and doing this.
Imminent, however, is a
radical change in America.
The foundations have been
laid by corrupting the children to indulge in ungodly
sexual pleasures. Joining the
children, as if they missed out
on something, are many parents and adults diving into the
sea. The sperm is spilt upon
the ground and the babies are
ripped from the womb. Restraint is gone, shame is gone.

And now comes the move to
capture what strength remains.
The children are easily
bribed with more pleasures.
They have been taught that
mom and dad don't know
what they are talking about
unless they agree with the
children.
Big brother government is
moving decisively through
the children and into the
homes to take total control.
Across the country people are
concerned but the churches
seem blinded, unaware.
In Czechoslovakia - before the fall of communism we saw the results. A pastor,
crying, told us the whole
story. Education, jobs, the
government had total control.
The church in Czechoslovakia came by way of monks
from Greece. But it did not
have the strength to resist an
evil takeover.
Will we go through the
same thing? Or will we study
theW ord of God and speak it
with sincerity, as of God, in
the sight of God?
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