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E PLURIBUS UNUM 

By a vote of 5 to 
4, the Court ruled 
that the Constitu-
tion prescribes the 
only qualifications 

for election to 
Congress. 

O n May 22, 1995, the 
United States Su
preme Court placed 

a constitutional roadblock in 
the path of individual state in
itiatives imposing term limits 
on members of Congress. By 
a vote of 5 to 4, the Court 
ruled that the Constitution 
prescribes the only qualifica
tions for election to Congress; 
that neither the States, nor the 
people of the several States, 
may alter them; and, that, 
therefore, term limits could be 
imposed on Congress only by 
constitutional amendment. 
U.S. Term Limits v. Thornton, 
No. 93-1456 (May 22, 1995). 

Writing for the majority, 
Justice John Paul Stevens 
rested his case on two funda
mental "constitutional princi
ples." First, he claimed that 
the "state-imposed restriction 
is contrary to the "fundamen
tal principle of our repre
sentative democracy," that 
"the people should choose 
whom they please to govern 
them." Second, he insisted 
that the constitutional text set
ting forth the qualifications of 
members of Congress was de-

signed to insure a "uniform 
National Legislature repre
senting the people of the 
United States." 

Justice Stevens offered no 
textual support for either of 
these principles. As for the 
right of the people to choose, 
he relied solely upon a pre
vious Court ruling that the 
Constitution embodied "the 
egalitarian concept that the 
opportunity to be elected was 
open to all." In that case, the 
Court denied to Congress the 
power to add to, or subtract 
from, the constitutionally 
stated qualifications for elec
tion to that body. Powell v. 
McCormack, 395 U.S . 486 
(1969). 

That same "egalitarian 
ideal," Justice Stevens con
tended, denied to the States, or 
the people of the States, such 
power: 

Additional qualifications 
pose the same obstacle to 
open elections whatever their 
source. The egalitarian ideal, 
so valued by the Framers, is 
thus compromised to the same 
degree by additional qualifi
cations imposed by the States 

as by those imposed by Con
gress. 

As for the principle of uni
formity, Stevens maintained 
that "the Framers envisioned 
a uniform national system, re
jecting the notion that the Na
tion was a collection of States, 
and instead creating a direct 
link between the National 
Government and the people of 
the United States." Having 
created this connection be
tween the national govern
ment and the people, Stevens 
maintained that the composi
tion of the national govern
ment was placed in the people 
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of the nation as a whole, not in 
the people differentiated by 
theirresidence in the constitu
ent states. 

From this premise, Stevens 
concluded that neither the 
States, nor the people of the 
several States, had any 
authority over the qualifica
tions for the United States 
Congress without there being 
an express delegation of 
power to them in the Consti
tution. Finding none, Justice 
Stevens dismissed the argu
ment that the power to add 
qualifications to those stated 
in the Constitution had been 
reserved by the Tenth 
Amendment either to the 
States or to the people of the 
several states: 

/T]he power to add quali-
fications is not within the 
"original powers" of the 
States, and thus is not re
served to the States by the 
Tenth Amendment. 

In an impassioned and vig
orous dissent, Justice 
Clarence Thomas -joined by 
Chief Justice Rehnquist and 
fellow Associate Justices, 
Scalia and O'Connor - chal
lenged both of these majority 
premises. 

Justice Thomas gave short 
shrift to the majority's claim 
that the Constitution em
braced the right of the people 
to elect to Congress whom
ever they please. Had the Fra
mers embraced this 
"egalitarian ideal," he as
serted, the Constitution would 
have placed no eligibility re
quirements upon candidates 
for Congress: 

The majority appears to 
believe that restrictions on 
eligibility for office are inher
ently undemocratic. But the 

Qualifications Clauses them
selves prove that the Framers 
did not share this view .... 

Thomas also chided the 
majority for ignoring the dif
ference between a popular 
vote limiting the people's 
choices of candidates and the 
vote of Congress or any other 

government and its relation
ship to the States and to the 
people of the several States. 
While he conceded that there 
was a direct link between the 
national government and the 
people as a whole, he con
tended that the people as a 
whole had not created that 

From this premise, Stevens concluded 
that neither the States, nor the people of 

the several States, had any authority over 
the qualifications for the U.S. Congress 

without there being an express delegation 
of power to them in the Constitution. 

representative body: 
There is a world of differ

ence between a self-imposed 
constraint and a constraint 
imposed from above .... [T]he 
majority does not explain why 
democratic principles forbid 
the people of a State from 
adopting additional eligibil
ity requirements to help nar
row their choices among 
candidates seeking to repre
sent them in the House of Rep
resentatives. Indeed, the 
invocation of democratic 
principles to invalidate 
Amendment 73 (the Arkansas 
measure imposing term lim
its) seems particularly diffi
cult ... because Amendment 73 
remains fully within the con
trol of the people of Arkansas. 
If they wanted to repeal it (de
spite the 20 point margin by 
which they enacted it less than 
three years ago), they could 
do so by a simple majority 
vote. 

As for the uniformity prin
ciple, Justice Thomas chal
lenged the majority's 
description of the national 

connection. Rather, it had 
been created by the people of 
the several States: 

The ultimate source of the 
Constitution's authority is the 
consent of the people of each 
individual State, not the con
sent of the undifferentiated 
people of the Nation as a 
whole. 

Having denied that the na
tional government had been 
created by the people as a 
whole, Thomas claimed that, 
according to the Tenth 
Amendment, whatever power 
not delegated by the Constitu
tion to the national govern
ment, nor expressly 
prohibited by it to the States, 
"are reserved" to the States 
respectively, or to the peo
ple." 

The Qualifications 
Clauses, Thomas pointed out, 
delegated no power to any
one, nor denied any power to 
the States or to the people of 
the several States: 

The Constitution is simply 
silent on this question. And 
where the Constitution is si-
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lent, it raises no bar to action 
by the States or the people [of 
the several States]. 

If Justice Thomas is right 
about his premise - that the 
United States government 
was created by the people of 
the several states and not by 
the people of the United 
States -then his position is ir
refutable. 

THE UNITED STATES 

Only Justice Anthony 
Kennedy of the majority at
tempted to discredit Justice 
Thomas's thesis that the 
United States and its national 
government was created by 
the people of the several 
states. In his concurring opin
ion, he claimed that "it is well 
settled that the whole people 
of the United States asserted 
their political identity and 
unity of purpose when they 
created the federal system": 

A distinctive character of 
the National Government, the 
mark of its legitimacy, is that 
it owes its existence to the act 
of the whole people who cre
ated it. 

Justice Kennedy, however, 
offered no constitutional text 
in support of this claim. In
stead, he relied solely upon 
the opinions of John Jay in 
Federalist No.2 and of Chief 
Justice John Marshall in 
McCulloch v. Maryland, 17 
U.S. (4 Wheat.) 316, 404-05 
(1819). 

Justice Thomas, on the 
other hand, pointed to the 
Ratification Clause to bolster 
his contention that the Consti
tution was an instrument cre
ated by the people of the 
several states, not by the peo
ple as a whole: 
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The ratification procedure 
erected by Article VII makes 
this point clear. The Consti
tution took effect once it had 
been ratified by the people 
gathered in convention nine 
different states. But the Con
stitution went into effect only 
"between the States so ratifY
ing the same ... it did not bind 
the people of North Carolina 
until they had accepted it. 

From this, Thomas 
clinched his point: 

Because the people of the 
several states are the only true 
source ofpower ... the Federal 
Government enjoys no 
authority beyond what the 
Constitution confers .... In the 
words of Justice Black, "[t]he 
United States is entirely the 
creature of the Constitution. 
Its power and authority have 
no other source." Reid v. 
Covert, 354 U.S. 1, 5-6 ( 1957) 
(plurality opinion)(footnote 
omitted). 

Is this true? Was the 
United States created by the 
Constitution? If so, then there 
could not have been any entity 
called the People of the 
United States before the Con
stitution was ratified just as 
Thomas contended. 

But there is ample evi
dence in the constitutional 
text that the United States ex
isted as a single political en
tity before the Constitution 
and that it was an entity cre
ated by the people of the na
tion as a whole, not by the 
people of the several states. 

Most significantly the 
Qualifications Clauses, them
selves, attest to this fact. Both 
Clauses require that before 
one is eligible for election to 
the House or to the Senate that 
the candidate had to be "a citi-

zen of the United States" for 
seven or nine years, respec
tively. Article I, Section 2, 
Clause 2 and Section 3, 
Clause 3. 

Had there been no political 
entity called the United States 
before the Constitution, no 
one could have been a citizen 
of the United States. Had 
there been no United States 
before 1787, no one could 

have met these standards of 
eligibility until several years 
had elapsed after ratification. 
No such time gap between 
ratification and the first Con
gressional election occurred 
nor was one contemplated. 

In addition, Article III, 
Section 1 and Article VI refer 
to "treaties made, or which 
shall be made, under the 
authority of the United 
States." If there was no 
"United States" before the 
Constitution, then there could 
have been no reference to any 
treaties 1Ilal.le by that entity 
prior to the ratification of the 
Constitution. 

These textual evidences of 
a pre-existent United States as 
a single and separate entity 

apart from the individual 
States, are reinforced by the 
Constitution's Subscription 
Clause which reads: 

Done in Convention, by the 
unanimous consent of the 
S1f.U£J. present, the seven
teenth day of September, in 
the year of our Lord one thou
sand seven hundred and 
eighty-seven, and of the inde
pendence of United States Qj 

America the twelfth. (Empha
sis added.) 

In this Clause, the Framers 
acknowledged that there was 
a political entity called the 
United States of America dis
tinct from the political entities 
called the States. Second, 
they attested that the United 
States of America had entered 
its twelfth year of existence in 
1787. "Counting back from 
1787, the year of the origin of 
the United States of America 
is unmistakably 1776, the 
year in which the American 
Declaration of Independence 
was signed." Titus, The Dec
laration and the Constitution 
at 36. 

It was the Declaration, 
then, that enabled the Framers 
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to state in the Preamble to the 
Constitution: 

We, the People Qj the 
United States, in order tfl.[Q.rm. 
a more perfect union ... do or
dain pnd establish this Con
stitution ./JlL the United States 
of America. (Emphasis 
added.) 

The phrase, "to form a 
more perfect union," presup
poses a pre-existent unity: 

One cannot form "a more 
perfect union" if the docu
ment designed to perfect that 
union is the one that created 
the union in the first place. 
Titus, ''The Declaration, the 
Constitution, and the Laws of 
Nature and ofNature's God," 
The Laws of Nature and of 
Nature's God 36 (Plymouth 
Rock Found. 1992) (Herein
after The Declaration and the 
Constitution). 

Nor can a people be re
ferred to as "the People of the 
United States" if there was, at 
the time, no entity called "the 
United States." I d. If the sev
eral States were the only pre
existent political entities, then 
the preamble would have 
read: "We the People of the 
Free and Independent States 
of' followed by the names of 
the original thirteen States. 

Finally, the Framers would 
not have written that the pro
posed Constitution was "for" 
the United States of America, 
if that entity had not pre-ex
isted the document. If the 
Constitution established the 
United States as a nation, the 
Preamble would have said so. 
I d. 

By stating that the Consti
tution had been established 
"for the United States," the 
Framers were presenting a 
new form of government for 
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that entity, more suitable for 
its purposes and needs than 
the then-existent Articles of 
Confederation. How could 
they have known if the new 
form was more fit, if there had 
been no United States in exist
ence before? 

So the Framers of the Con
stitution did not submit to the 
people of the several states a 
proposal to establish the 
United States of America. 
That had already taken place 
in 1776. All that was being 
proposed in 1787 was a new 
form of government for the 
United States. And even the 
form proposed was not new in 
principle, but was one that 
was within the contemplation 
of the founding document of 
the nation and its thirteen con
stituent states. 

A FEDERAL UNION 

In his concurring opinion, 
Justice Kennedy claims that 
the Constitution's Framers 
"split the atom of sover
eignty" between the states and 
national governments so that 
"our citizens would have two 
political capacities, one state 
and one federal, each pro
tected from the incursion of 
the other." 

But it was not the Framers 
of the Constitution who split 
this "political atom." It was 
the drafters of the Declaration 
of Independence. This is evi
dent from that document's be
ginning to its end. 

First, the drafters entitled 
the document: The Unani
mous Declaration ofthe Thir
teen United States of America. 
They did this for good reason. 
The thirteen states had chosen 
to act together, not separately, 

to secure the independence of 
all of the colonies at the same 
time. 

To accomplish this goal, 
the Declaration's authors 
could not act on behalf of the 
State or States, for those enti
ties had no authority to de
clare their independence. 
According to the Declara
tion's own language, only the 
people had that authority: 

and the Constitution at 38-40. 
Because there was no po

litical band between the Colo
nies in their united state and 
the Mother Country, the draf
ters recited the causes for 
separation in the plural: 

... [W]hen a long train of 
abuses and usurpa
tions ... evinces a design to re
duce them (the people) under 
absolute despotism, it is their 

But the people of each State could 
not act on behalf of the people of the 
other States. In order to act in con

cert they had to come together as one 
people. 

[ G ]overnments are insti
tuted among men, deriving 
their just powers from the 
consent of the governed; that 
whenever any form of govern
ment becomes destructive 
of . .[ its proper] ends, it is the 
right of the people to alter or 
to abolish it ... 

But the people of each 
State could not act on behalf 
of the people of the other 
States. In order to act in con
cert they had to come together 
as one people. And they did: 

When in the course of hu
man events, it becomes neces
sary for one people to dissolve 
the political bands which 
have connected them with an
other, and to assume, among 
the powers of the earth, the 
separate and equal station to 
which the laws of nature and 
of nature's God entitle 
them .... (Emphasis added.) 
See Titus, The Declaration 

right, it is their duty, to throw 
off such government, and to 
provide new guards for their 
future security. Such has 
been the patient sufferance of 
these colonies; and such is 
now the necessity which con
strains them to alter their for
mer systems of government. 

When it came time, how
ever, to declare their inde
pendent status as a new 
nation, they returned to the 
singular coupled with the plu
ral: 

We, therefore, the repre
sentatives Q.fthe United States 
ofAmerica. in General Con
gress assembled ... do, in the 
name, and by the authority of 
the goodpeople of these colo
nies, solemnly publish and de
clare, That these United 
Colonies are, and of right, 
ought to be Free and Inde
pendent States.... (Emphasis 
added.) Consistent with their 
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initial unity of purpose, the 
Declaration's authors de
clared that the colonies were 
free and independent states in 
their united state. And, con
sistent with their independent 
status, they declared that each 
and every one of the colonies 
was also free and independent 
from the political bands that 
had previously tied them to 
England. They made both of 
these declarations "by the 
authority of the good people 
of these colonies," reafftrm
ing that they were acting on 
behalf of a unified people and 
a people organizt:d in thirteen 
constituent states. 

ONE PEOPLE 

What remained to be ac
complished after the Declara
tion was the to adopt a form of 
government that would en
able the people in their unified 
capacity to govern themselves 
as one nation, but at the same 
time to preserve their diver
sity as members of constituent 
states. 

This commitment contin
ued with the Framers of the 
Constitution. While that pro
posal was initiated by the peo
ple as a whole through their 
representatives in Congress 
assembled, it was submitted 
to the people of each individ
ual state for ratification. 

As Justice Thomas pointed 
out in his dissent in Thornton, 
the Constitution would not 
have become the form of gov
ernment for any state had not 
the people of that state ratified 
it. But that is all the ratifica
tion clause guaranteed. Fail
ure of a state to ratify did not 
mean that the nonratifying 
state was no longer a part of 
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the United States. The disso
lution of that entity would re
quire action by the whole 
people, not by the people of a 
constituent part. 

This follows from the fact 
that the people as a whole cre
ated the United States and 
only the people as a whole 
could dissolve it. To claim 
otherwise, as Justice Thomas 
implied in Thornton, is tore
peat the mistake of the Arti
cles of Confederation. 

John Quincy Adams 
claimed that the Articles mis
carried because the people of 
the United States had not 
authorized them. This, he 
maintained, was contrary to 
the principles of the Declara
tion, the nation's founding 
charter. 

Quincy Adams observed 
that the frrst Article of Con
federation stated that "[e]ach 
state retains its sovereignty, 
freedom and independence." 
He declared that such an as
sertion contradicted the prin
ciples of the Declaration 
which acknowledged that 
sovereignty rested in the peo
ple, not in the people's repre
sentatives: 

In the Declaration of Inde
pendence, the delegates of the 
Colonies assembled, in the 
name and by the authority of 
the good people of the Colo
nies, declare, not each Col
ony, but the United Colonies, 
in fact, and of right, not sov
ereign, but free and inde
pendent States. And why did 
they make the Declaration in 
the name of the one people of 
all the Colonies'! Because by 
the principles before laid 
down in the Declaration, the 
people and the people alone, 
as the rightful source of all 

legitimate government, were 
competent to dissolve the 
bands of subjection of all the 
Colonies to the nation of 
Great Britain, and to consti
tute them free and inde
pendent states. Adams, The 
Jubilee of the Constitution, re
printed in 6 Journ. of Christ. 

bound in union with all the 
rest; a union formed de facto, 
by the spontaneous revolu
tionary movement of the 
whole people, and organized 
by the meeting of the first 
Congress, in 1774, a year and 
ten months before the Decla
ration .... !d. at 8-9. 

This follows from the fact that the people 
as a whole created the United States and 

only the people as a whole could dissolve it. 
To claim otherwise, as Justice Thomas im
plied in Thornton, is to repeat the mistake 

of the Articles of Confederation. 

Juris. 1, 8 (1986). 
So it was the people, not 

the States, that formed the 
federal union. Moreover, as 
Quincy Adams also con
tended, it was the people of 
the United States, not the peo
ple of the several states who 
created the United States. 

Each colony gained its in
dependent status not from a 
Declaration of Independence 
for each, but a Declaration of 
Independence for all. The 
people of each colony could 
not have issued such a decla
ration, only the people of all 
of the colonies could. This 
was not only true legally, but 
historically, as Quincy 
Adams has proved: 

Now the people of the 
Colonies, speaking by their 
delegates in Congress, had 
not declared each Colony a 
sovereign, free and inde
pendent State - nor had the 
people of each Colony de
clared the Colony itself, nor 
could they so declare it, be
cause each was already 

It was this historic truth 
that John Jay embraced in 
Federalist No. 2 and upon 
which Justice Kennedy relied 
in his concurring opinion in 
the term liiPits case: 

[T ]hat Providence has 
been pleased to give this one 
connected country to one 
united people ... attached to 
the same principles of govern
ment ... who, by joint counsels, 
arms, and efforts, fighting 
side by side throughout a long 
and bloody war, have nobly 
established liberty and inde
pendence ... 

To all general purposes we 
have uniformly been one peo
ple; each individual citizen 
everywhere enjoying the same 
national rights, privileges, 
and protection. As a nation 
we have made peace and war; 
as a nation we have van
quished our common ene
mies; as a nation we have 
formed alliances, and made 
treaties, and entered into 
various compacts and con
ventions with foreign states. 
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A strong sense of the value 
and blessings of union in
duced the people, at a very 
early period, to institute a fed
eral government to preserve 
and perpetuate it. They 
formed it almost as soon as 
they had a political . exist
ence .... 

By acting as one people 
even before the Declaration of 
Independence, the "the whole 
people of the United Colo
nies" came into being and be
came, in Quincy Adams 
words, "the enacting and con
stituent party dispensing and 
delegating sovereign power" 
with the "recipient party, in
vested with power ... the 
United Colonies, declared 
United States." Adams, Jubi
lee, 6 Joum. of Christ. Juris. 
at 9. 

CONCLUSION 

So it is the people as a 
whole that invested the na
tional government with the 
power conferred upon it by 
the Constitution. And it is the 
people as a whole that deter
mined the composition of the 
national government institu
tions authorized to carry out 
those powers. By definition, 
the people of the individual 
constituent states have no 
authority over the composi
tion of the national govern
ment entities, except as 
expressly granted by the Con
stitution. 

As for the composition of 
Congress, the Constitution 
grants to the states only 
authority to define who is eli
gible to vote for candidates 
for that body. Article I, Sec
tion 2; Article 17. As for can
didate eligibility, there is no 
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delegation of any authority to would have been improper for 
the states or to the people of the same reason; and for the 
the individual states. additional reason that it 

In addressing the composi
tion of the House of Repre
sentatives, James Madison 
explained that the Framers 
had made a deliberate choice 
to treat these two matters dif
ferently: 

The definition of the right 
of suffrage is very justly re
garded as a fundamental arti
cle of republican government. 
It was incumbent on the con
vention, therefore, to define 
and establish this right in the 
Constitution. To have left it 
open for the occasional regu
lation of Congress, would 
have been improper for 
the reason just mentioned. To 
have submitted it to the legis
lative discretion of the States, 

would have rendered too de
pendent on the State govern
ments that branch of the 
federal government which 
ought to be dependent upon 
the people alone. To have re
duced the qualifications in the 
different States to one uniform 
rule, would probably have 
been as dissatisfactory to 
some of the States as it would 
have been difficult to the con
vention. The provision made 
by the convention appears, 
therefore, to be the best that 
lay within their option. It 
must be satisfacto ry to every 
State, because it is conform
able to the standard already 
established, by the State itself. 
It will be safe to the United 

States, because, being fixed by 
the State constitutions, it is not 
alterable by the State govern
ments, and it cannot be feared 
that the people of the States 
will alter this part of their 
constitutions in such a man
ner as to abridge the rights 
secured to them by the federal 
Constitution. 

The qualifications of the 
elected, being less carefully 
and properly defined by the 
State constitutions, and being 
at the same time more suscep
tible of uniformity, have been 
very properly considered and 
regulated by the convention. 
A representative of the United 
States must be of the age of 
twenty-five years; must have 
been seven years a citizen of 
the United States; must, at the 
time of his election, be an in-
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habitant of the State he is to 
represent .... Under these rea
sonable limitations, the door 
of this part of the federal gov
ernment is open to merit of 
every description, whether 
native or adoptive, whether 
young or old, and without re
gard to poverty or wealth, or 
to any particular profession 
or religious faith. 

The Constitution, by its 
text- including its textual con
nection to the Declaration of 
Independence -prohibits the 
States or the people of the in
dividual States from altering 
the eligibility criteria for 
members of Congress. The 
majority in the terms limit 
case was right, but not for the 
right reasons. ~ 

EDUCATING LA WYERS 

With the advent of 
legal positivism 
and Darwinian 

evolutionary the
ory, divine abso
lutes were denied 
in favor of a law 
made by a people 

whose strength 
was their God. 

by Riccardo Giuliano 

The end then of learning is 
to repair the ruins of our first 
parents by regaining to know 
God aright, and out of that 
knowledge to love him, to imi
tate him, to be like him.- John 
Milton, Of Education. 

Woe to you lawyers! For 
you have taken away the key 
of knowledge; you did not en
ter in yourselves, and those 
who were entering in you hin
dered. - Luke 12:52. 

T he substance and 
process of legal edu
cation underwent 

significant revision in the last 

fifty to seventy-five years. 
With the advent of legal posi
tivism and Darwinian evolu
tionary theory , divine 
absolutes were denied in fa
vor of a law made by a people 
whose strength was their God 
(Habakkuk 1:4, 7, 1 1). Now 
that law was viewed simply 
as the evolving declaration of 
a sovereign, the case method 
reigned supreme in the study 
of law. The student was ex- · 
pected to extract and predict 
the law from the cases. The 
focus of legal education be
came extremely narrow. Pre
dictably , when a student 
graduates from the enlight
ened modem law school, he is 

nothing more than a techni
cian. He has an amazing col
lection of substantive 
knowledge. Ifhehas any abil
ity to reason, it is only to mas
ter the opinions of those judges 
who by force of superior posi
tion and precedent can control 
the courts below. 

He practices sensing the 
direction of the law from pre
vious decisions, and because 
positivism ultimately depends 
upon power, not authority, he 
becomes consumed with the 
siren-like question which 
looms before him: Can I win? 

Halfway through the frrst 
year the hapless law student 
begins to realize that some 
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cases make sense if one con
siders the up-until-then-horri
fying thought that the judges 
may have reached their deci
sions and then twisted the 
facts and law to fit. 

This hopelessness and pes
simism is essentially a mod
ern phenomenon. Prior to the 
twentieth century, the ap
proach to American law was 
essentially Biblical and 
Blackstonian. Most lawyers 
read for the law as an appren
tice to a practicing attorney. 
If one attended law school, 
most time was spent on con
stitutions, treatises, commen
taries, and great works of 
jurisprudence. Effort was 
made to extract the principles 
which governed the law, 
those fixed laws of the Crea
tor to which all human laws 
must conform. See, e.g.,l 
William Blackstone, Com:. 
mentaries on the Law ofEm~
land. 38-43. 

Time was spent in the 
study of history and human 
nature, the origin of rights, 
and the study of the reasoning 
process. This study presup
posed that legal principles 
were fixed as to time, uniform 
as to person or situation, and 
universal, binding on all men 
and nations. Truth was know
able, not evasive, and there 
was a satisfaction in knowing 
that although God governed 
in the affairs of men, He had 
afforded us the dignity of cau
sality and left us room for 
judgment. 

The purpose of this essay 
is to call for a restoration of 
the study of law to the laws of 
education that once governed 
it. The essay presupposes that 
there exist laws for education. 
This should be obvious for 

one of the fundamental pur
poses of the Holy Scriptures is 
to educate (Deuteronomy 6:4-
9). Once the laws of educa
tion are discovered, they must 
be obeyed. Conformity to the 
laws of education will result 
in a thorough and satisfying 
educational experience. !ig
norance of or departure from 

to conclude that teach and 
learn mean the same thing. It 
does mean that teaching and 
learning are inextricably re
lated. Further, when the root 
word "learn" is attached to a 
stem called the Piel, it be
comes "teach." In Hebrew, 
the central idea of the Piel is 
"to busy oneself eagerly with 

Prior to the twentieth century, the ap
proach to American law was essen

tially Biblical and Blackstonian. 

them will result in frustrated 
teachers and unskilled stu
dents. The law of education is 
like the law of gravity; a de
nial ofits existence may result 
in an enjoyable initial freefall 
-but the sudden stop at the end 
will be disastrous. 

THELAWOF 
TEACHING AND 

LEARNING 

0 Israel, listen to the stat
utes which I am teaching you 
to perform . ... Hear, 0 Israel, 
the statutes and the ordi
nances which I am speaking 
today in your hearing, that 
you may learn them and ob
serve them carefully. -Deu
teronomy 4:1, 5: 1. 

The frrst thing that must be 
settled is the relationship be
tween teaching and learning. 
Without becoming too techni
cal, both words proceed from 
the same Hebrew root, "la
madh," which means "to 
learn." As any linguist knows, 
however, it would be far too 
simplistic and often erroneous 

the action indicated by the 
stem." Thus, a teacher busies 
himself eagerly with the stu
dents' learning. Also, it 
means to urge, to cause others 
to do, to stimulate them to 
imitation of action. Simply 
put, teaching causes learning. 
The legal educator must not 
be content with the boredom 
of Ms students. He must not 
lay the responsibility for 
learning upon them. He is the 
teacher; he must cause learn
ing. 

It is helpful to organize a 
Biblical understanding of 
teaching from the words used 
in the Scriptures. First is to 
learn by practicing. Lamadh 
(Hb), Yah-dag (Hb), and 
Manthano (Gr) emphasize 
that learning requires involve
ment. Facts are not dumped 
nor is the student merely 
soaking up information. 

(Deuteronomy 5: 1; 31:13; 
and Matthew 1 1 :29). The 
teacher bears the yoke with 
the student; he involves the 
student in the problem and 
stands ready to help him bear 
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the load. This makes the stu
dent actually do what he is 
learning about. Noutheteo 
(Gr) andMatheteuo (Gr) both 
reflect "training by word of 
encouragement." (Colossians 
1:28; Matthew 28:19). It is 
mind shaping; it acknow
ledges that a student must be 
motivated to learn and will 
not learn if discouraged. 

Next, there is Be-en (Hb), 
Sah-chal (Hb ), and Suniami 
(Gr). This is the art of differ
entiating facts and pondering 
in order to gain insight. This 
is scholarship, a complete un
derstanding, In Ephesians 
5:17, Paul wants the believer 
to assemble the evidence gone 
before, to ponder and know h 
what the will of God is. Thus, 
interestingly, discerning the 
will of God in education is the 
result of painstaking scholar
ship. A school that is consis
tent with Biblical principles is 
not the automatic product of 
Christian educators who have 
accepted correct presupposi
tions. It is the result of careful 
scholarship, theological 
savvy, and a prudent presen
tation of transcendent princi
ples in a modem context. 

Paratithemi (Gr) often 
eludes legal educators. This 
is the requirement to put 
something before someone so 
that they can mentally grasp 
it. (Matthew 13:24; 1 Timo
thy 2:2). It is the act of en
trusting: "And the things 
which you have heard from 
me in the presence of many 
witnesses, these entrust to 

. faithful men, who will be able 
to teach others also." (2 Timo
thy 2:2). Teaching must pre
suppose that students will act 
on the teaching; the teacher 
must stimulate learning with a 
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goal in mind. 
Finally, logic, rhetoric, 

and reason must be empha
sized and developed in the 
teaching process. Certainly 
it does one no good if he has 
correct knowledge of princi
ples but no means to express 
them. Logic, as Zeno under
stood, is collective power, 
giving accuracy to percep
tions, certainty to reason, en
forcing persuasion, and 
refuting objection. It out
lines a plan which rhetoric 
then animates. But reason is 
that which makes us like 
God; able to speak with Him 
and understand His ways. 
Even God Himself chose rea
son as the vehicle by which 
He would communicate the 
message of salvation. (Isaiah 
1: 18). Most importantly, the 
absence of reason hinders a 
relationship with God. Let 
the lawyers behold the words 
ofEliphaz: 

Should a wise man an
swer with windy knowledge, 
and fill himself with the east 
wind? Should he argue with 
useless talk or with words 
which are not profitable? In
deed, you do away with rev
erence, and hinder 
meditation before God. For 
your guilt teaches your 
mouth, and you choose the 
language of the crafty. Your 
own mouth condemns you, 
and not I; your own lips tes
tify against you. (Job 15:1-
6). 

Argument without sub
stance is windy, puffed up 
with conceit. Its talk is use
less and profits nothing. 
Reason must not be informed 
by emotion and predilection; 
it must be persuasive, not 
crafty; it must be internally 
consistent and not conceal 

an agenda. 
Because of positivism 

and evolutionary thought, 
reason has been replaced 
with power and competing 
desires. Why argue from 
premise to conclusion if a 
club or a bribe will do? Why 
persuade with reason and 
eloquence when you can 
threaten someone' s political 
position? Justice, morality, 
and respect are not the lan-

to speak of God's word con
stantly. The Law was read 
daily and yearly. (Deutero
nomy6:4-9, 17:19,31:10-1 
1). Memorial stones were set 
up to commemorate events 
to be remembered. (Joshua 
4:3-7, 24:27). Hebrews 5:14 
describes the mature as those 
"who, because of practice 
have their senses trained to 
discern good and evil." Ac
cording to 2 Peter 1:5-8, the 

Because of positivism and evolution
ary thought, reason has been re

placed with power and competing 
desires. 

guage of positivism. Cost 
and benefit, pleasure and 
punishment are its spawn. 
We cannot expect justice 
from the student who has 
been nourished by the notion 
that power is superior to 
authority, that ends are supe
rior to means, and that justice 
changes with the mood and 
predilection of the judge. 

THELAWOF 
REPETITION 

My son, if you will ... 
treasure my commandments 
within you . . - then you will 
discern righteousness and 
justice and equity and every 
good course. For wisdom 
will enter your heart and 
knowledge will be pleasant 
to your soul. - Proverbs 2:1, 
9-10. 

From the days of multipli
cation tables and the Pledge 
of Allegiance, the student 
knows that the surest way to 
remember is to repeat. 
Deuteronomy 6 instructs us 

life of a virtuous man is one 
which increases the qualities 
of excellence, knowledge, 
and self-control. Repetition, 
bounded by truth and sound 
principle, is the surest way to 
virtuous behavior. 

Jesus often repeated His 
instruction. In Mark 9:32 
when Jesus spoke about His 
death, the disciples did not 
understand but were afraid to 
ask. This lesson was re
peated several times in the 
Gospels (see Luke 24:46). 
The lesson of the feeding of 
the five thousand in Mark 
6:32-44 needed to be re
peated. Immediately after
ward the disciples were 
dismayed at the high winds 
of the sea. When Jesus 
calmed the wind, they were 
greatly astonished "for they 
had not gained any insight 
from the incident of the 
loaves" (v. 52). The lesson 
was repeated in Mark 8: 17-
21. The lesson of "who is the 
greatest" was taught in both 
Luke 9:46 and Luke 22:24. 
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The teaching of the Father's 
heart in Luke 15 is repeated 
in the parable of the lost coin, 
the lost sheep, and the lost 
son. Finally, for us thick
headed lawyers, the phari
sees were rebuked in 
Matthew 12, 15, and 23; 
Mark?; and Luke 11, 15, and 
16. 

THELAWOF 
IMITATION 

The office of teacher en
courages imitation. This is 
consistent with several prin
ciples of Scripture. I Corin
thians 4:16 teaches that those 
who are the embodiment of 
principle should be imitated. 
Additionally, we are in
structed not to imitate evil 
but that which is good. It is 
not only principle which is to 
be considered, however, but 
also the results of behavior. 
"Remember those who led 
you, who spoke the word of 
God to you; and considering 
the result of their conduct, 
imitate their faith." (He
brews 13:7). Proverbs de
clares that there is wisdom in 
many counselors, making 
victory sure. (Proverbs 
15:22, 24:6). 

Thus, the educator should 
be knowledgeable in his dis
cipline, mature in principle 
and social skill. He should 
be well-acquainted with inti
macy, willing to disclose, 
and conscious of the respon
sibility of the office he holds. 
He should pursue personal 
relationships with his stu
dents, with the appropriate 
distance to be an effective 
counselor and sufficient inti
macy to be an encourager; 
one who through the testi
mony of the perseverance in 
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his own life can inspire his 
students to "lay aside every 
encumbrance" and "not to 
grow weary and lose heart." 
(Hebrews 12:1-3). 

Of course, it is no coinci
dence that teaching elders in 
the church wererequired to be 
of sound character. This is not 
only because a sound self
governmentis evidence of the 
ability to lead and govern oth
ers, but also because the office 
of teacher encourages imita
tion. Teachers are thus more 
strictly judged. (James 3: 1). 
He does not simply watch out 
for his student's grades, but 
for his soul. (Hebrews 13:17). 
Heed the words of the greatest 
teacher of all: "It is inevitable 
that stumbling blocks should 
come, but woe to him through 
whom they come! It would be 
better for him if a millstone 
were hung around his neck 
and he were thrown into the 
sea, than that he should cause 
one of these little ones to 
stumble." (Luke 17:1-2). 

THELAWOF 
APPLICATION 

Jesus therefore was saying 
to those Jews who had be
lieved Him, 'If you abide in 
my word then you are truly 
disciples of mine; and you 
shall know the truth, and the 
truth shall make you free. -
John 8:31-32 

One of the most neglected 
areas in legal education is ap
plication. D.L. Moody once 
said, "The Bible wasn't given 
for our information but for our 
transformation." 2 Timothy 
3:16 defines the purpose of 
Scripture to equip men for 
every good work. Colossians 
1:28-29 reveals that Paul 

taught in order to present 
every man perfect in Christ. 
Finally, the Great Commis
sion is not a distribution of 
information, but a command 
to train. 

Indeed, James describes 
the hearer and not doer of the 
word as a man who sees his 
face in a mirror, walks away 
and forget what he looks like 
- what kind of person he was. 
"But one who looks intently at 

charges teachers to watch out 
for their students' souls. This 
is no wonder for all teachers 
are measured by the standard 
of the master teacher who is 
thus described: "Behold, My 
Servant, whom I uphold; My 
chosen one in whom My soul 
delights. I have put My Spirit 
upon Him; He will bring forth 
justice to the nations .... A 
bruised reed He will not 
break, and a dimly burning 

One of the most neglected areas in legal 
education is application. D.L. Moody 

once said, "The Bible wasn't given for 
our information but for our transforma

tion." 

the perfect law ... and abides 
by it, not having become a 
forgetful hearer but an effec
tual doer, this man shall be 
blessed in what he does." 
(James 1:22-25). 

We live in an information 
age. But what distinguishes 
information from true knowl
edge is not just the substance 
of the material; true knowl
edge has been filtered through 
the experience and the obedi
ence of the hearer. To be an 
effective teacher, one must 
provide the opportunity for 
the student to put what he has 
learned into practice. 

THE LAW OF 
COMPASSION 

As has been already dis
cussed, the teacher is an en
courager. The Great 
Commission commands us to 
teach by words of encourage
ment. Hebrews 13:17 

wick He will not extinguish." 
A teacher inspires his stu

dents to persevere, to run the 
race of school, through the 
testimony of His life and 
learning. The educator most 
certainly must be concerned 
with the development of fine 
speakers who can slice 
through the presumption of 
the times with truth, un
ashamed of the uniqueness of 
their position and unafraid of 
rejection. Yet he is also rais
ing up comforters and coun
selors. It is the comfort and 
nurture of the teacher that will 
make us truly fine lawyers. 

What client does not feel 
abandoned or wronged? 
What client is not consumed 
by anger or fear or bitterness, 
suffering the agonies that 
come from a disturbance of 
shalom? Shall we train law
yers to discount or disregard 
the truth of pathos? Do we 
wish to continue the image of 
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the lawyer, separated from the 
people; one who is distin
guished by fine suits and 
robes, who speaks in unintel
ligible prose -holding himself 
out as a messiah for which he 
will be handsomely paid? 
Truth, like love, is a balance 
of knowledge, commitment, 
and passion. Without com
passion, the study of law will 
be dull, unmotivated, and 
sadly, ineffective. 

THE LAW OF MYSTERY 

Education must certainly 
be full of truth, but an excel
lent education often does not 
precisely answer all the stu
dent's questions. It honors 
mystery and, like Jesus in the 
story of Caesar's coin or in 
His discourse with the Phari
sees on the authority by which 
He preached, it refuses to play 
knowledge games or be 
sucked in by those who wish 
to know too much. (Matthew 
22:15-22, 21:23-27). As Job 
recognized, there are two re

. ali ties: "The Lord gives and 
the Lord takes away." (Job 1:2 
1). We may explore what we 
have been given, but God re
tains a quality of inscrutabil
ity - sometimes we just wait. 

The task of the educator is 
to teach students to walk with 
confidence in what has been 
given and discernment with 
those things hidden. The 
problem with modem profes
sionals is that they are victims 
of a "shameless scientism." 
They have reduced their prac
tices to technique only; they 
acknowledge no mystery; 
they cannot handle the un
knowable. They have no trust 
in a God who knows all mys
tery. 
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Jesus often taught through 
parables. The Old Testament 
is replete with metaphor. 
This is quintessentially wis
dom for it leaves much un
said. It respects the mystery 
of knowledge. "Like the legs 
which hang down from the 
lame, so is a proverb in the 
mouth of a fool." (Proverbs 
26:7). But how is it like the 
lame legs? How is it differ
ent? The educator would do 
well to remember that the stu
dent must do work here. The 
teacher must be careful not to 
tell too much. This is not to 
say that truth is unknowable, 
but only that some truth is a 
mystery. It deserves a proper 
distance and respect. This is 
very different from the educa
tor who hides the ball. His 
technique is based on the 
unknowability of truth, or 
worse, that there is no truth. 
He delights in ad hoc pre
cisely because he believes that 
there exists no reason at all. 
He hides knowledge because 
he believes that a search for it 
is futile. There is certainty 
and there is mystery. The 
teacher who can handle both 
will prepare the student for 
practice. 

THELAWOF 
INTEGRATION 

The integration of faith 
and practice is a subject that, 
while seemingly easy for 
Blackstone, often eludes the 
educator who wishes not to 
teach with a chocolate coating 
of Christianity. A teacher 
might say something like: 
"One of the purposes of tort 
law is to make the injured per
son whole, a concept which 
goes back to the Bible." This, 

however, does not contribute 
to thedevelopmentofthesub
ject. It is merely correlation, 
not integration. 

Integration would sound 
something like: God has cre
ated us and imposed on us a 
law which we are bound to 
obey. If we cause injury, we 
must see to the restoration of 
the one injured. But what are 
the criteria of causation? 
How can the injured person be 
restored? Is money for out-

texts, but a thorough knowl
edge of the Bible's structure 
and historical context. Even 
among Christians, there ap
pears to be the notion that "re
ligious things" cannot be 
known -they are like explain
ing music. I have found that 
disagreements among people 
of theW ord oftentimes center 
on a predisposition to believe 
that the Bible teaches some
thing we want to hear, a pau
city of knowledge as to what 

A biblio-historical view of the law 
will not be restored through candy

coating our practice with Christianity. 

of-pocket losses enough? Or 
is there an element of human 
loss not usually measured by 
money? When God com
mands us to see tort in juries 
healed, is the relationship thus 
formed with the individual a 
necessary component of com
pensation, or should we just 
write a check? 

Integration is a living un
ion, an echad of truth with 
truth, knowledge with experi
ence. It is not simply excel
lence, but it acknowledges the 
source of excellence. An ap
proach to integration may be 
modeled in five steps: under
standing a Biblical approach 
to teaching and learning as 
discussed; increasing theo
logical knowledge; under
standing the structure of one's 
discipline; discerning con
temporary application; and 
modeling a life under law. 

A professor must have an 
understanding of Scripture if 
he is to integrate. It must not 
be a series of isolated proof 

the Bible really says, or a lack 
of devotional life to allow the 
Holy Spirit to illumine the 
Word. It is not enough in 
those situations to "agree to 
disagree." But we must re
member that the purpose of 
revelation is to reveal and that 
Christians are commanded to 
have a unity of spirit and 
knowledge (Eph. 4:3, 13)! 

CONCLUSION 

Colossians 2:3 declares 
that in Christ are "hidden all 
the treasures of wisdom and 
knowledge." Romans 12:1-2 
charges all believers to be 
transformed by the renewing 
of their minds. Thus, a true 
education must be Christ-cen
tered and conformed to the 
Word of God. This is no less 
true for the education of law
yers. Legal education used to 
be centered upon human na
ture as expressed in history; 
God, as expressed in the Bi
ble; and reason and values as 
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expressed in the law and dis
cipline at the school. This al
lowed law teachers to teach 
truth, to train students to ex
pect and deal with human na
ture, to introduce them to 
learning through observation, 
imitation, and nurture, to en
courage them to serve others, 
and to have a good time. 

A biblio-historical view of 
the law will not be restored 
through candy-coating our 
practice with Christianity. 
Such a technique will yield 
polite lawyers, not lawyers 
who can transform society. 
Law study cannot be relevant 
unless it is given contempo
rary application, Unless a stu
dent is equipped to tune his 
ear to the call of the day, he 
will be a dinosaur - his mes
sage will fall on deaf ears. 

At the same time, the 
teacher must live a life under 
law. He must be knowledge
able, loyal, and capable of 
compassion. He must have 
faith, confident in that which 
has been revealed, and un
ashamed of mystery. When 
his students observe him, they 
must know who he is. Re
member "these things" were 
entrusted to faithful men. 
One cannot expect a student 
to have confidence in the 
teaching of his instructors if 
they negate their teaching by 
the examples of their lives. 
"And theW ord became flesh, 
and dwelt among us, and we 
beheld His glory." We saw 
Him, watched Him operate, 
and recognized the consis
tency in the words He spoke 
and the life He lived, This is 
truly the integration of truth 
with the stuff of life. ti"-
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THE FREE EXERCISE CLAUSE - THE JURISDICTIONAL 
PRINCIPLE 

(Part VI in a series on the 
Free Exercise Clause) 

F or years civil authori
ties in the United States 
have breached the ju

risdictional wall separating 
church and state. By estab
lishing tax-supported welfare, 
the state has encroached upon 
the religious duty ofthe people 
to care for the poor (James 

B tablishing tax- 1:27) according to rules estab-
Y es lished by the church, not by the 
supported educa- state (II Thess. 3:10; 1 Tim. 

tion the state has 5:8-16). Titus, 'The Estab-
, lishment Clause: Welfare," 

secured a near mo- TheForecast5(Sept.1, 1994). 
l . 'd By establishing tax-sup-

nopo y m provz - ported education, the state has 

ing for the secured a near monopoly in 

d . n ,-{ he providing for the education of 
e ucatzo 0; t the children, wresting control 

children, wresting from their parents who are 

trolfirom their duty bound to teach their chil-
e on dren (Eph. 6:3), aided and 
parents who are guided by the church, not by 

d ty bo nd to the state (Mt. 28: 18-20). Ti-
U U tus, "The Establishment 

teach their chif- Clause: Education," The 
dren. Forecast 5 (July 1, 1994) 

While the state has not yet 
outlawed private charity and 
education, it has through its 
taxing power exerted signifi
cant control over those en
deavors. This has been 
accomplished primarily 
through the administration of 
the federal tax laws conferring 
tax-exempt status upon "[c]or
porations ... organized and op
erated exclusively for 
religious, charitable ... or edu
cational purposes." 

In Bob Jones University v. 

United States, 461 U.S. 574 
(1983 ), the United States Su
preme Court affirmed that the 
Internal Revenue Service was 
authorized to deny tax-exempt 
status to Bob Jones University 
because the University's rules 
governing interracial dating 
violated the government's 
public policy prohibitng racial 
discrimination in education. 

Congress had conferred 
this authority upon the IRS, 
the High Court concluded, by 
statute which, in turn, was 
rooted in the "common law 
standards of charity -namely, 
that an institution seeking tax
exempt status must serve a 
public purpose and not be con
trary to established public pol
icy." Id., 461 U.S. at 586. 

While attorneys for Bob 
Jones challenged this interpre
tation of the Code, claiming 
that Congress had intended 
that the IRS grant tax-exempt 
status to any bona fide charita
ble, educational, or religious 
organization, they did not 
challenge this interpretation as 
contrary to the Free Exercise 
Clause of the First Amend
ment of the Constitution. 

Instead, they conceded that 
Congress had the authority to 
control tax exemptions "for 
the benefit of society" but that 
the benefit claimed in the par
ticular case before the court 
was not so compelling that it 
justified encroaching upon the 
religious conscience of the 
university. !d., 461 U.S. at 
602-03. 

The High Court rejected 

this claim with a single para
graph: 

The governmental interest 
at stake is compelling ... [T]he 
Government has a fundamen
tal, overriding interest in 
eradicating racial discrimina
tion in education .... That gov
ernmental interest sub
stantially outweighs whatever 
burden denial of tax benefits 
places on petitioners' exercise 
of their religious beliefs. !d., 
461 U.S. at 604. 

By yielding the jurisdic
tional point, the attorneys for 
Bob Jones made a strategic 
mistake, one that has led to the 
near demise of the Free Exer
cise Clause. 

A STRATEGIC ERROR 

The First Amendment, ac
cording to the arguments of 
BJU' s attorneys, does not pro
tect "nonreligious private 
schools" but only "schools that 
engage in racial discrimination 
on the basis of sincerely held 
religious beliefs." !d., 461 
U.S. at 602. 

First, by making this dis
tinction, the Bob Jones attor
neys played right into the 
hands of those in America who 
have claimed that the Estab
lishment Clause requires the 
separation of the "secular" 
from the "religious." If the 
Free Exercise Clause protects 
only an individual's "relig
ious" conscience, then the Es
tablishment Clause must 
protect the state's "secular" 
domain from "religious" intru-
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sions. 
Any other nlle would al

low religious people to use the 
state to impose their morals 
and values upon nonreligious 
people who have, by defini
tion, no Free Exercise protec
tion. The only comparable 
protection that nonreligious 
people have is an Estab
lishment Clause that demands 
that all laws be strictly "relig
iously neutral." 

Second, the Bob Jones at
torneys weakened the Free 
Exercise Clause. By limiting 
it to the protection of "relig
ious conscience," the Free Ex
ercise Clause takes on the 
political baggage of a "special 
privilege." If only "religious 
people" are protected by the 
Free Exercise Clause, nonre
ligious people will either be 
indifferent towards its guar
antees or seek to narrow them 
in order to see that all people 
are treated "equally." 

Moreover, limiting the 
Free Exercise Clause protec
tion to only "religious objec
tors" invites all kinds of 
phony "religious conscience" 
claims. In order to avoid 
"passing judgment" on such 
claims, courts will dignify 
them with such comments as 
"sincerely held" and seek 
other ways to deny constitu
tional protection. See, e.g., 
Bowen v. Roy, 467 U.S. 693 
(1986) (Petitioners sought 
welfare benefits from the state 
but refused to accept a social 
security number for their 
child on the ground that as
signing the number to the 
child would "rob the spirit" of 
the child). 

Reducing the Free Exer
cise Clause to a matter of sub
jective religious conscience 

inevitably leads the courts to 
overinflate the significance of 
the interest of the state. If a 
person may disobey a civil 
rule solely on the basis of his 
private religious belief, then 
the entire civil order is at 
stake. Not surprisingly, the 

in making public policy if 
they, and they alone, have sig
nificant statutory and consti
tutional exemptions from 
obedience to it? 

Indeed, why should relig
ious people have the right to 
bring their religious views 

What is needed, however, is not a 
constitutional amendment but a re

turn to the original jurisdictional 
principle of the Free Exercise 

Clause. 

High Court has found few 
state interests insufficiently 
compelling to override such 
claims of conscience. 
McConnell, "Free Exercise 
Revisionism and the Smith 
Decision," 57 U. of Chic. L. 
Rev. 1109, 1120, n. 45, 1122, 
n. 56. See Titus, "The Free 
Exercise Clause: 1990-Pre
sent," The Forecast 11, 14 
(April 1995). 

Such weakening, in turn, 
stimulates people who qualify 
for Free Exercise protection 
to seek greater protection, 
such as has recently occurred 
in the enactment of the Relig
ious Freedom Restoration Act 
of 1993. See Titus, "The Free 
Exercise Clause -The Relig
ious Freedom Restoration Act 
of 1993," The Forecast 8 
(May 1995). Acts like these 
-exempting people from civic 
duties for "religious con
science" sake- reinforce those 
who claim that the Estab
lishment Clause demands 
strict religious neutrality in 
the formulation of public pol
icy. After all, why should re
ligious people have any hand 

into the political arena at all? 
Some have argued just that 
{See Titus, 'The Establiish
ment Clause: Public Policy," 
The Forecast 12, 14 (Nov. 
1994)}, prompting many in 
the Christian community to 
call for a cons titutional 
amendment to restore "equal
ity" for religious speech in the 
marketplace of ideas. 
Hooten, "Religious equality: 
Putting it in Writing," 9 Citi
zen 1-3 (June 19, 1995). 

What is needed, however, 
is not a constitutional amend
ment but a return to the origi
nal jurisdictional principle of 
the Free Exercise Clause. 

THE JURISDICTIONAL 
PRINCIPLE 

In Bob Jones, Chief Justice 
Warren Burger had no diffi
culty accepting the claim of 
the United States that the 
Government had jurisdiction 
over charity. He quoted with 
approval the House Report 
supporting the enactment of 
the charitable deduction pro
vision of the Revenue Act of 
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1938: 
The exemption from taxa

tion of money or property de
voted to charitable and other 
purposes is based upon the 
theory that the Government is 
compensated for the loss of 
revenue by its relief from fi
nancial burdens which would 
otherwise have to be met by 
appropriations from other 
public funds, and by benefits 
resulting from the promotion 
of the general welfare. !d. , 
461 U.S. at 590. The Court, 
then, reinforced Congress 
with its own theory conceding 
total jurisdiction over charity 
to the Government: 

When th e Government 
grants exemptions or allows 
deductions all taxpayers are 
affected; the very fact of the 
exemption or deduction for 
the donor means that other 
taxpayers can be said to be 
indirect and vicarious "do
nors." Charitable exemptions 
are justified on the basis that 
the exempt entity confers a 
public benefit ... [T]o warrant 
exemption ... an institution ... 
must demonstrably serve and 
be in harmony with the public 
interest. The institution's 
purpose must not be so at 
odds with the common com
munity conscience as to un
dermine any public benefit 
that might otherwise be con
ferred. Id., 461 U.S. at 591. 

Having surrendered juris
diction completely, the High 
Court put its imprimatur on 
the IRS: 

Guided ... by the Code, the 
IRS has the responsibility, in 
the first instance, to determine 
whether a particular entity is 
"charitable" ... This in turn 
may necessitate later determi
nations of whether given ac-
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tivities so violate public pol
icy that the entities involved 
cannot be deemed to provide 
a public benefit worthy of 
"charitable" status. Id., 461 
U.S. at 597. 

By relying upon English 
common law, a law devel
oped in an established 
church state, the Supreme 
Court never asked whether 
the First Amendment, which 
had disestablished the 
church, made any difference 
in the continued relevance of 
the common law tradition 
governing charities and edu
cation. This is surprising in 
light ot" the Court's consis
tent refusal, in the name of 
the First Amendment relig
ion clauses, to honor the 
common law tradition pun
ishing a number of "offenses 
against God and Religion," 
including heresy and blas
phemy. See, e.g., Everson v. 
Board of Education, 330 
u.s. 1 (1946). 

A careful look at the writ
ings of James Madison and 
Thomas Jefferson, in sup
port of the free exercise of 
religion, reveals that the 
English traditions governing 
education and charities 
would not prevail in their na
tive Virginia. 

As for education, both 
Jefferson and Madison de
nied to the state any author
ity to educate or to tax the 
people to support an educa
tional program. "[T]o suffer 
the civil magistrate to in
trude his powers in the field 
of opinion," wrote Jefferson 
in his 1786 Statute for Estab
lishing Religious, "is a dan
gerous fallacy, which at once 

destroys all religious liberty, 
because he being of course 
the judge ... will make his 
opinions the rule of judg
ment, and approve or con
demn the sentiments of 
others only as they shall 
square with his own." 

"The opinions of men," 

cognizance" of Civil Soci
ety. 

Likewise, so is welfare. 
As Article I, Section 16 of 
the Virginia Constitution of 
1776 put it, charity is a "mu
tual" not a "civil" duty. 

To extend the taxing 
power of the state to "educa-

As for education, both Jefferson 
and Madison denied to the state 

any authority to educate or to tax 
the people to support an educa

tional program. 

wrote Madison in his 1785 
Memorial and Remon
strance against Religious 
Assessments, "depending 
only on the evidence con
templated by their own 
minds, cannot follow the 
dictates of other men." 

Therefore, "to compel a 
man to furnish contributions 
of money for the propagation 
of opinions which he disbe
lieves," wrote Jefferson in 
his statute, "is sinful and ty
rannical": 

[I}t is time enough for the 
rightful purposes of civil 
government for its officers to 
interfere when principles 
break out into overt acts 
against peace and good or
der .... 

The very nature of tax
supported public education 
violates these principles of 
the Free Exercise Clause, for 
as Madison put it the forma
tion of opinions is "Relig
ion" and, therefore, "is 
wholly exempt from ... [the] 

tional, religious, and charita
ble" organizations, except 
when those institutions dem
onstrate to the civil authori
ties, that their activities are 
consistent with public policy 
is a violation of the Free Ex
ercise Clause. Any ruling to 
the contrary would ignore 
the maxim made famous by 
Chief Justice John Marshall: 
"The power to tax is the 
power to destroy." 

NO TAXATION 

Recently, the historic tax 
immunities enjoyed by the 
church and other religious 
groups have been challenged 
as violating the Estab
lishment Clause. These as
saults have continued even 
though the Supreme Court 
ruled by a vote of 8 to 1 that 
such tax immunities do not 
violate that provision. Walz 
v. Tax Commission, 397 U.S . 
664 (1970). 

In that case, Chief Justice 
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Warren Burger refused to 
consider whether the Free 
Exercise Clause commanded 
tax immunity. Instead, he 
treated the issue as one of tax 
exemption, thereby limiting 
his assessment of constitu
tionality to the Estab
lishment Clause concerns 
raised by state subsidization. 
On that point, he concluded 
that exempting the church 
from taxation was not the 
equivalent of supporting that 
church with tax revenues: 

The grant of a tax exemp
tion is not sponsorship since 
the government does not 
transfer part of its revenue to 
churches but simply abstains 
from demanding that the 
church support the state. Id., 
397 U.S. at 675. 

In dissent, Justice Wil
liam 0. Douglas disagreed. 
He found no constitutionally 
significant difference be
tween a tax subsidy and a tax 
exemption. Id. 397 U.S. at 
704. On the other hand, he 
found a constitutional differ
ence between tax immunity 
and tax exemption. As to the 
former, Justice Douglas ac
knowledged that the Free 
Exercise Clause prohibits a 
tax levied on "the privilege 
of delivering a sermon." I d., 
397 U.S. at 706-07. 

As to such a privilege, 
Douglas assumed that the 
government had no jurisdic
tion, even to levy a general 
license tax for the privilege 
of selling goods when that 
tax was imposed on a person 
selling religious tracts in 
conjunction with his preach
ing the gospel. Titus, "No 
Taxation or Subsidization: 
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Two Indispensable Princi
ples of Freedom of Relig
ion," 22 Cumberland L. Rev. 
505, 518 (1992). 

The question is: What are 
those privileges that are im
mune from the jurisdiction 
of the civil authorities? For 
if an activity is outside the 
civil jurisdiction, then the 
state may not tax it period. 
Refraining from exercising a 
power that it does not have 
could, by definition, not be a 
subsidy, because a subsidy 
itself presupposes jurisdic
tion. 

Madison proposed that 
this question could be an
swered only by identifying 
those duties that all men 
owed exclusively to the 
Creator as the Governor of 
the universe: 

Before any man can be 
considered as a member of 
any particular Civil Society, 
he must be considered a sub
ject of the Governor of the 
Universe: And if a member 
of Civil Society, who enters 
into any subordinate Asso
ciation, must always do it 
with a reservation of his duty 
to the general authority; 
much more must every man 
who becomes a member of 

any particular Civil Society, 
do it with the saving of his 
allegiance to the Universal 
Sovereign. Madison, Me
morial and Remonstrance 
(1785) 

With regard to such du
ties, the Governor of the Uni
verse is to the United States 
and the States as the United 
States is to the States: The 
Supreme and Only Law 

(income) because that per
centage, being the tithe, be
longs exclusively to God and 
subject solely to His jurisdic
tion (Gen. 14:20). 

The Free Exercise Clause 
would also immunize from 
taxation all property and em
ployment relations of or
ganizations and institutions 
dedicated and engaged in 
education, charity, and wor-

The church remains free of the 
taxing power of the state, but 

knows that any significant misstep 
could bring its tax exempt status 

crashing down. 

Giver and Enforcer. As is 
true of an instrumentality of 
the United States, so it is true 
of an instrumentality of the 
Universal Sovereign: It is 
immune from the taxing 
power of an inferior govern
ing official. Titus, "No Taxa
tion or Subsidization," 22 
Cumberland L. Rev. at 516. 

If this jurisdictional prin
ciple were applied, the Free 
Exercise Clause would im
munize the first ten percent 
of every person's "increase" 

ship. For those activities 
arise out of a person's duty 
to the Creator and are subject 
solely to His jurisdiction. 
See Titus, "The Social Secu
rity Amendments of 1983: A 
Tax on Religion," 1 Bench
mark 10 (Jan/Feb 1984). 

CONCLUSION 

The Free Exercise Clause 
was designed to work a dra
matic change in the relation
ship between the church and 

The Lighter Side 
Many things have hap- that would make the Sears 

pened to me after leaving the catalog cower in fear, to nu
world of the employed to that merous phone calls to the 
of the employer. Since start- IRS to determine the exact 
ing up The Forecast I have income status of my wife and 
sampled such delights as fill- me (apparently calculated by 
ing out various business li- taking our net worth, divid
cense forms (for the city, ingitbythesquarefootageof 
state, federal government, our house and then multi
neighborhood watch, etc.), plied by thelogorithim of our 
having my tax return go from dog's age. Something I kept 
a few frustrating pages to one telling the voice on the phone 
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the state. The church would 
be freed from the power of 
the state. The Establishment 
Clause, in turn, would pre
vent the state from enforcing 
the rules of the church or 
from usurping her role in 
Civil Society. 

In modern America, we 
see only a remnant of the 
promise of these two great 
guarantees. The church re
mains free of the taxing 
power of the state, but knows 
that any significant misstep 
could bring its tax exempt 
status crashing down. The 
state has refrained from en
forcing or usurping the evan
gelical mission of the 
church, but has undermined 
it with its near monopolies 
on education and welfare. 

The original vision of a 
free church and a limited 
state can only be realized by 
a return to the jurisdictional 
principle that united the Free 
Exercise and Establishment 
Clauses in the frrst place: To 
secure those duties that are 
owed exclusively to the 
Creator - the ones enforce
able only by reason and con
viction - from any and all 
encroachments by the civil 
authorities. ~ 

that my wife and I did not 
even own). But without a 
doubt, the most pleasurable 
new experience has been the 
multi-monthly encounter 
with the oldest and most es
teemed bureaucracy of the 
Federal Government, the U. 
S. Postal Service. 

It all started with the in
itial mailing of the Forecast. 
After strolling naively into 
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the local hub of the postal bu
reau in order to purchase a 
large order of 52 cent stamps, 
I encountered a mysterious 
line snaking through the vari
ous corridors of the building. 
To my dismay( and to my dis
may every time I have since 
entered that particular post 
office) I discovered that this 
line was the very one I would 
have to join so that I could 
purchase my stamps. Cowed 
but not conquered, I frrmly 
planted myself at the end of 
the serpentine beast and 
awaited my turn. 

The line left me, however, 
undaunted. For while lan
guishing in line, I contem
plated which of the two tellers 
serving this orderly mob 
would be the one blessed 
enough to receive my large 
order of Hubert Humphrey 
portraits. Surely, I thought, 
the clerk who is going to re
ceive my order will be de
lighted in the "bump" his 
sales were going to receive 
from my hefty procurement. 
(In fact, there were actually 
three clerks working at the 
time but the third would just 
oddly wander out, peer down 
the line not unlike a rabbit 
listening for a fox, and then 
suddenly dart back behind a 
curtain that somewhat omi
nously resembled the one in 
The Wizard of Oz.) But I 
shoved those thoughts into 
the back of my mind and in
stead smiled smugly at being 
the harbinger of such good 
cheer. 

You could picture my 
amazement then, when fi
nally achieving the location 
of my objective, the clerk was 
not pleased. On the contrary! 
He told me that any large or
ders of stamps were to be or
dered only in advance. 

I was crushed. But the 

clerk seeing my despon
dence, said he would fill my 
order. "But only this one 
time," he admonished. 

So dutifully, the next time 
the Forecast was to be mailed, 
I hauled myself down to the 
same branch office to place 
my advance order. A differ
ent clerk took my order this 
time, and contrary to the for
mer clerk's information, she 
told me I did not need to make 
an advanced order and 
promptly filled it from her 
fellow worker's drawer and 
from the office safe. My faith 
in my government had been 
restored. 

This faith, however, 
would not last another issue. 
For the next time I went to the 
Post Office I found myself 
once again at the original 
clerk's station. Upon hearing 
my order and looking in his 
drawer, he refused on the 
grounds that if he filled my 
order it would "take all his 
stamps of that denomina
tion." 

I was astounded! (After all 
isn't that a goal of most busi
nesses, to sell out of their 
product?) But keeping my 
composure, I suggested that 
he obtain some stamps from 
his neighbor or from the of
fice safe. Reluctantly, he 
complied. Before leaving, he 
advised me that I should get a 
stamp meter thereby elimi
nating the risk of an inade
quate supply of stamps. 

His advice proved pro
phetic. For only a few months 
later, I came for stamps only 
to discover that there were not 
enough in all of the drawers 
to fill my order. Upon asking 
the clerk to get some from the 
safe, I was told that the man
ager of the post office was out 
and that only she had a key to 
the safe. 

So I got a machine. 
My wife took it in the first 

time to add the postage neces
sary to cover the monthly 
Forecast mailing. She ar
rived at 4:02 with the meter 
machine conspicuously in 
hand. She stood in line fi
nally reaching a clerk at 4:15 
whereupon she was told that 
they did not read meters after 
4 o'clock -pointing to a sign 
on the wall the size of a ... well 
you know. 

So now we take our ma
chine in well before 4. 

So when the latest issue 
(our 38th) was due to come 
off the presses I considered 
myself to be a hardy post of
fice veteran. No longer a 
shred of innocence left in my 
body I unwittingly thought. I 
had seen the last of the beu
racratic beanballs to be 
thrown my way, and I was 
ready for business to run 
smoothly. 

Such was my mindset 
when my son and I prepared 
the envelopes for that latest 
issue. For we ran all the enve
lopes through in anticipation 
that the Forecast would come 
off the press on the afternoon 
of June 5, but it was delayed 
until late afternoon, the 6th. 
So we worked late into the 
evening stuffing the enve
lopes so that my wife could 
drop them off -on the morn
ing of the 7th - at another post 
office on her way to the court
house where she was attend
ing a trial. Just before she 
left, in our only car, she re
minded me to check my voice 
mail at the office. 

Later that morning I did. 
There was a message from the 
post office telling me that the 
mail that had been deposited 
was "unmailable." So I 
called to see what could pos
sibly be the matter. 
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The lady at the other end 
of the line told me that I 
would have to come to the 
post office, pick up the boxes 
of envelopes, and run them 
through the machine in order 
to imprint June 7 (which inci
dently would make either of 
the stamps totally unread
able). I asked her why. She 
told me to hold the line. 

Upon her return, she read 
to me the rule that required 
metered mail to be deposited 
at the post office on the date 
shown by the meter. Again, I 
asked why. She answered: 
So the post office won't be 
blamed for late delivery. 

I said that would be no 
problem here because the 
mailings were not that time
sensitive. (I just knew that 
none of you would com
plain.) So I requested: 
Would she please send them 
out. She refused, insisting 
that I come down and pick 
them up. I insisted that she 
just go ahead and mail the 
envelopes. She responded: 
"Don't argue with me." I was 
about to do that and - forget
ting in theheatofthemoment 
that I was dealing with the 
post office - to tell her that I 
would take my business else
where. But thankfully, be
fore I could say anything, she 
hung up on me. 

Humbly, I called back and 
asked to speak to the man
ager. He was out. I left my 
number. About an hour later 
he called. I told him my story 
and added that I was fifteen 
miles from his post office 
without transportation and 
asked him - politely - if he 
could help me out. He re
peated the rule and - reluc
tantly -told me that he would 
check on it. 

Thirty minutes later he 
called back. He told me that 
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he had checked with the 
"public relations depart
ment" (!) and that they had 
advised him that he could 
stamp the correct date on the 
envelopes and send them on. 

He then advised that it 
would take a whole hour of 
one of his employees time to 
perform this task, to which he 
warned me that if this hap
pened again the post office 

could take my machine away 
from me. 

I asked him: Is that a 
threat? He said: No it's in 
the rules. I thought: Yipe! 

So now I toe the line quite 
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carefully. After all, who 
would offer a job to a former 
law dean with extensive 
knowledge of the inner work
ings of a national postal sys
tem. The Post Office? ~ 

GUIDE OSTS 
by Marilyn J. Titus 

He that hateth disguises it 
with his lips, and layeth up 
deceit within him, 

When he speakethfair, be
lieve him not: for there are 
seven abominations in his 
heart. 

Whose hatred is covered 
by deceit, his wickedness 
shall be showed before the 
whole congregation. 

Whoso diggeth a pit shall 
fall therein: and he that 
·rolleth a stone, it will return 
upon him. 

A lying tongue hateth 
those that are afflicted by it; 
and a flattering mouth 
worketh ruin. 

Proverbs 26: 24-28 

Now I beseech you, breth
ren, mark them which cause 
divisions and offenses con
trary to the doctrine which ye 
have learned; and avoid 
them. 

For they that are such 
serve not our Lord Jesus 
Christ, but their own belly; 
and by good words and fair 
speeches deceive the hearts 

ofthe simple. 
For your obedience is 

come abroad unto all men. I 
am glad therefore on your be
half: but yet I would have you 
wise unto that which is good 
and simple concerning evil. 

And the God of peace 
shall bruise Satan under your 
feet shortly. The grace of our 
Lord Jesus Christ be with 
you. Amen. 

Romans 16: 17-20 

Sometimes, the word of 
God as written in the Scrip
tures is so rich, so full on a 
subject that it is hard to write 
anything more. Anyone read
ing the Scriptures would see 
the relevant truths and be able 
to use them as guideposts. 
And, in this country, we still 
have ready access to the 
Scriptures. 

Churches are everywhere 
-small towns, countrysides, 
large cities. Bibles are sold 
by mail order or in the thou
sands of Christian book
stores. With a touch of a 
thumb television projects 
preaching of the gospel di
rectly into our homes. 
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But something is wrong. 
The people still behave like 
lost sheep. They act as if they 
have no guideposts. They 
listen to false teaching, are 
easily deceived, and follow 
the standards set by Ameri
can society instead of the 
standards set by God. 

Is there hope? Will the 
people break out of this 
American society set of 
standards and turn to the 
Lord? I believe so. 

I believe the American 
parents will stop grieving 
over their sinfully lost chil
dren and turn to the Lord. 
They will repent of their own 
failures and turn their chil
dren over to Him. 

I believe the American 
businessmen will stop look
ing for unethical gain and 
will repent. When they do so 
they will begin to see clearly 
how our government must 
also be restored to order. 

I believe the American 
children will be sickened by 
the evil in which they are in
dulging and will seek the 
Lord for a clean heart and a 
new life. 

I believe the American 
politician will suffer remorse 
over the gross failure of our 
Congress, courts and the 
President to follow the sim
ple guideposts of our Consti
tution. And, they will be 
ready to truly change our 
laws and our tax system to 
what they are supposed to be. 

Will all of this happen be
fore or after a great collapse 
of the United States? 

I believe that depends on 
the Church. Will the Chris
tians lead the way to truth and 
hope and faithfulness to 
God's word? Or, will the 
Church follow society into 
the pit? 

The above scriptures are 
guideposts for discernment 
of deceptive speech. They 
are warnings that fair words 
and flattery may hide danger 
- that the deceptive, lying 
tongue is filled with hate and 
destruction. Pay close atten
tion to the guideposts. Don't 
be simple in understanding, 
be simple only concerning 
evil in your own lives. 
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