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Ye can discern the face of the sky; but can
ye not discern the signs of the times?
Matthew 16:3
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It had been almost
60 years since the
Court had struck
down a federal
law on the
grounds that it exceeded the constitutional powers of
Congress.

ack in 1990 the
United States Congress enacted the
Gun-Free School Zones Act.
The Act made it a federal
crime "knowingly to possess
a firearm at a place where the
individual knows, or has reasonable cause to believe, is a
school zone."
On March 10, 1992, Alfonso Lopez, a 12th-grade
student at Edison High School
in San Antonio, Texas arrived
at school carrying a concealed
.38 caliber pistol and five bullets. Acting on an anonymous
tip, school authorities confronted Lopez who admitted
that he was in possession of
the weapon.
Lopez was arrested and
charged under Texas law with
firearm possession on school
premises. The very next day,
however, Lopez was charged
with having violated the federal Gun-Free School Zones
Act. The state charges were
dismissed.
After his indictment by a
federal grand jury, Lopez
raised as his sole defense that

the Gun-Free Act was unconstitutional -"beyond the
power of Congress to legislate
control over our public
schools." The District Court
rejected the defense, found
Lopez guilty, and sentenced
him to six months' imprisonment and two years' supervised release.
The Court of Appeals for
the Fifth Circuit reversed,
holding that the Gun-Free Act
was "beyond the power of
Congress under the Commerce Clause." U.S. v. Lopez,
2F.3d 1342, 1367-68(1993).
On April26, 1995, the United
States Supreme Court, by a
vote offive to four, affirmed.
The High Court's decision
hit the front pages of the nation's major newspapers. It
had been almost 60 years
since the Court had struck
down a federal law on the
grounds that it exceeded the
constitutional powers of Congress.
New York Times reporter,
Linda Greenhouse, captured
the immediate significance of
the Court's decision:

The ruling ... cast doubt on
the ability of Congress to exercise jurisdiction over a
range of activities it has recently defined as Federal
crimes, including car jacking,
drive-by shootings, and violent demonstrations at abortion clinics. The New York
Times AI (Apr. 27, 1995).
Even before the Supreme
Court had spoken, a few
judges had taken the Fifth Circuit's decision in Lopez seriously. One - a federal trial
judge in Milwaukee, Wisconsm - ruled that Congress's
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Freedom of Access to Clinics
Entrances Act (popularly
known as FACE) exceeded
Congress's power. U.S. v.
Wilson, et al, Case No. 94CR-140 (E.D. Wise. March
16, 1995).
What Lopez now has done
is to serve notice on the
United States Department of
Justice that it can no longer
cavalierly dismiss constitutional challenges to Congressional power as has been its
habit in recent years. It has
also sent defense lawyers and
others back to their constitutional law casebooks to learn
an area of law that has been
much neglected by the teachers of constitutional law in the
nation's law schools.
Whether the Lopez opinion makes any lasting impact
on the constitutional law of
Congressional power under
the Commerce Clause and
other provisions remains to be
seen. Given the closeness of
the vote on the Court, the decision is vulnerable.
There is, however, a window of opportunity- albeit a
narrow one - to restore meaningful legal limits on the exercise of power by the United
States Congress as contemplated by America's Founders:

... [T]he proposed government cannot be deemed a national one; since its
jurisdiction extends to certain
enumerated objects only, and
leaves to the several States a
residuary and inviolable sovereignty over all other objects .... {I]n controversies
relating to the boundary between the two jurisdictions, ... [t]he decision is to be
impartially made, according
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to the rules of the Constitution .... Federalist No. 39.
NO LIMITS

Whatever differences
there were among the fiveman majority in Lopez, they
all agreed with Chief Justice

presence of guns threatened
the educational process
which, in turn, could result in
a less productive citizenry
which, in turn, could have an
adverse effect on "the Nation's economic well-being."
The Chief Justice matterof-factly rejected every one of

Whatever differences there were among the fiveman majority in Lopez, they aU agreed with Chief
Justice Rehnquist that the arguments put forth by
the United States,

if accepted by the Court,

would

destroy the federal system of government established by the Constitution.
Rehnquist that the arguments
put forth by the United States,
if accepted by the Court,
would destroy the federal system of government established by the Constitution.
Chief Justice Rehnquist made
this point clear after he rehearsed the government's
threefold argument that a law
prohibiting the possession of
a gun on school property had
been enacted by Congress
pursuant to its constitutional
authority to regulate interstate
commerce.
First, he noted, the Government claimed that possession of a gun in a school zone
could lead to violent crime
and that the costs of violent
crime are passed off on the
entire national economy
through insurance.
Second, he observed, the
Government asserted that violent crime reduces interstate
travel because people are less
likely to visit places that they
perceive to be unsafe.
Finally, he recounted, the
Government claimed that the

these contentions:

Under the theories that the
Government presents... , it is
difficult to perceive any limitation on federal power, even
in areas such as criminal law
enforcement or education
where States historically have
been sovereign. Thus, if we
were to accept the Government's arguments, we are
hard-pressed to posit any activity by an individual that
Congress is without power to
regulate.
Justice Thomas, in his concurring opinion, added that
when "asked at oral argument
if there were any limits to the
Commerce Clause, the Government was at a loss for
words." In a similar vein, he
chided the dissenting justices
for insisting that there are limits to the Commerce Power,
but failing to "muster even
one example."
The reach of the Government's contention, the Chief
Justice concluded, would be
"to pile inference upon inference in such a manner that

would bid fair to convert congressional authority under the
Commerce Clause to a general police power of the sort
retained by the States."
This, concurring Justices
Kennedy and O'Connor
agreed, would obliterate the
constitutional doctrine of enumerated powers and the constitutional federal structure.
They contended that unless
there was some meaningful
limit placed upon Congress as
a government of enumerated
power, it would swallow up
the states. At stake was the
very foundation upon which
state power rests, namely, the
common law principle of territorial jurisdiction:

The tendency to displace
state regulations in areas of
traditional concern is evident
from its territorial operation.
There are over 100,000 elementary and secondary
schools in the United
States ... Each of these now has
an invisible federal zone extending 1,000 feet beyond the
(often irregular) boundaries
of the school property.
Because of the Supremacy
Clause, Kennedy and O'Connor recognized that any constitutional rule that allowed
Congress to claim jurisdiction
over a matter, because it was
a "national problem" would
relegate the States to an inferior status not contemplated
by the Constitution's framers.
Drawing from the Court's
continuing practice to enforce
the Commerce Clause as a
limit on the power of the
States, they decided that it
must be possible to derive
some limitations on Congressional power from "the explicit text of the Commerce
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Clause." It was that text that
enabled them to distinguish
the right of the States to regulate the possession of frrearms
from that of Congress over interstate commerce:

The statute now before us
forecloses the States from experimenting and exercising
their own judgment in an area
to which States claim a right
by history and expertise, and
it does so by regulating an
activity beyond the realm of
commerce.

3
area of law that, until this
case, seemed reasonably well
settled." After a review of
the relevant precedents,
Breyer stated that the rule
governing Congressional
authority under the Commerce Clause was whether
there was a "rational basis"
for Congress to have concluded that guns at schools
had a "substantial effect" on

late "commerce" can by no
means encompass authority
over mere gun possession,
any more than it empowers
the Federal Government to
regulate marriage, littering,
or cruelty to animals,
throughout the 50 States. Our
Constitution quite properly
leaves such matters to the individual States, notwithstanding these activities' effects on

interstate commerce.
Relying on a number of
studies linking guns to
schools, and education with
economics, Breyer concluded
that the evidence made it
abundantly clear that "Congress ...had a rational basis for
finding a significant (or substantial) connection between
gun-related school violence
and interstate commerce."
This finding prompted one
majority justice, Clarence
Thomas, to raise serious questions about the Court's "substantial effects" test:

interstate commerce. Any interpretation of the Commerce
Clause that even suggests that
Congress could regulate such
matters is in need of reexamination.

This reference to the constitutional text, found not only
in the Kennedy/O'Connor
opinion, but in Rehnquist's
and Thomas's as well, sent the
dissenters into orbit. It was
evident in their three separate
opinions, that they preferred
the language of the Court over
that of the Constitution.
TEXTUAL LIMITS

The four dissenters challenged the majority primarily
on grounds that their ruling
disregarded "a half century"
of Court precedent. Justice
John Paul Stevens asserted
that the majority's holding
was "radical" and akin to "the
discredited, pre-Depression
version of substantive due
process."
Justice David Souter
elaborated on this point with a
lengthy review of the preNew Deal Court's opinions
which, he claimed, imposed
the Court's view of "laissezfaire economics" upon the nation in the name of the
Commerce and Due Process
Clauses.
Justice Stephen Breyer
faulted the majority for threatening "legal uncertainty in an

While the principal dissent
concedes that there are limits
to federal power, the sweeping nature of our current test
enables the dissent to argue
that Congress can regulate
gun possession. But it seems
to me that the power to regu-

With this observation Justice Thomas launched an
opinion in which he examined
the "text, structure, and history of the Commerce Clause
and an analysis of our early
case law." He concluded that
the majority's opinion was
hardly "radical," as charged
by dissenting Justice Stevens.
Rather, Thomas determined,
the Court had taken a "dramatic departure in the 1930's
from a century and a half of
precedent" to which the majority in Lopez was returning.
Justice Thomas is right.
The Court's precedents since
the 1930's have ignored the

constitutional text and its federal structure. The majority
in Lopez has taken a strong,
albeit limited, step to return
the Commerce Clause back to
its original meaning.
For the frrst time in nearly
fifty years, Supreme Court
justices returned to early
American authorities to discover the meaning of this constitutional text.
Chief Justice Rehnquist
began his opinion, drawing
from Chief Justice John Marshall's definition of the nature
of the commerce power written 171 years before in Gibbons v. Ogden, 22 U.S. (9
Wheat.) 1 (1824). In his separate concurring opinion, Justice Thomas began his
analysis with a search for the
meaning of the word, "commerce," utilizing an 18th century dictionary.
Both Rehnquist and
Thomas, like Marshall before
them, discovered that commerce meant "intercourse; exchange of one thing for
another; interchange of any
thing; trade; traffic."
Thomas noted that both the
supporters and the opponents
of the Constitution used the
word interchangeably with
trade. He observed further
that Alexander Hamilton
treated commerce separately
from other economic activities, such as manufacture and
agriculture.
From these definitional
observations, Thomas made
his frrst point. One cannot
substitute "manufacture" for
"commerce" as it is used in
the Constitution:

When a manufacturer produces a car, assembly cannot
take place "with a foreign na-
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tion" or "with the Indian
Tribes." Parts may come
from different States or other
nations and hence may have
been in the flow of commerce
at one time, but manufacturing takes place at a discrete
site. Agriculture and manufacturing involve the production of goods; commerce
encompasses tralnc in such
articles.
Second, Thomas asserted
that the Commerce Clause, on
its face, does not state that
Congress has the authority to
regulate all activities that substantially affect commerce.
Moreover, if it is so read even in conjunction with the
Necessary and Proper Clause
- then there would have been
"no need for the Constitution
to specify that Congress may
enact bankruptcy laws, or
coin money and fix the standards of weights and measures" or any other of the 17
specific clauses enumerating
the powers of Congress:

Put simply, much if not all
ofArticle I, Section 8 (including portions of the Commerce
Clause itself) would be surplusage if Congress had been
given authority over matters
that substantially affect interstate commerce.
Finally, Thomas contended that the "substantial
effects" test "come[s] ... close
to turning the Tenth Amendment on its head." The Tenth
Amendment states that "(t]he
powers not delegated to the
United States by the Constitution, nor prohibited to the
States, are reserved to the
States respectively, or to the
people." Under the "substantial effects" test, Thomas asserted, the Tenth Amendment

4

has been construed, by implication, "to reserve to the
United States all powers not
expressly prohibited by the
Constitution."
These textual problems,
alone, declared Thomas, were
sufficient to justify a reexamination of the Court's case
precedents governed by the
"substantial effects" test.
Thomas's fellow col-

the design of the statute have
an evident commercial nexus.
This compact paragraph,
alone, provides an analytical
framework for the application
of the federal principle that all
five majority justices embraced in Lopez.
DESIGN LIMITS

In addressing federalism

Rehnquist emphasized that under no circumstances could the possession of a
firearm on school premises have anything to do with "'commerce' or any sort
of economic enterprise, however broadly
one might define those terms."
leagues were not so sure that
a drastic overhaul must take
place. Nor were they as certain that a return to the original meaning of "commerce"
was the key to the future. Nevertheless, Rehnquist emphasized that under no
circumstances could the possession of a firearm on school
premises have anything to do
with "'commerce' or any sort
of economic enterprise, however broadly one might define
those terms."
Justices Kennedy and
O'Connor agreed:

The statute before us upsets the federal balance to a
degree that renders it an unconstitutional assertion of the
commerce power... {for] unlike the earlier cases to come
before the Court here neither
the actors nor their conduct
have a commercial character,
and neither the purposes nor

questions in the early history
of the Court, Chief Justice
John Marshall offered a twostep analysis that is implicit in
the Kennedy/O'Connor formula.
First, Marshall examined
the subject matter of the regulation in question to determine if it was one delegated
by one of the enumerated
clauses of the Constitution. If
it was, as in Gibbons v. Ogden, supra, then the constitutionality of the regulation was
determined by the enumerated clause governing the exercise of power over that
subject.
Whether or not the exercise of power was constitutional depended upon the
purpose or design of the regulation in question and whether
that purpose or design was
within the purpose or design
of the enumerated power

clause that governed the regulation.
In the Gibbons case, for
example, the Chief Justice
harbored no doubt that the
federal law licensing the
coasting trade was designed
to facilitate interstate trade
among the several states. The
question for him was whether
such a statutory purpose was
in harmony with the purpose
of the Commerce Clause.
Again, he entertained no
doubt on this question as the
power of Congress to regulate
interstate trade was, by the
very text, "plenary" as to the
"object" or end embraced by
that Clause. Gibbons, 22 U.S.
at 197. That end was to ensure
that the United States operated as a single economic
trade unit, not as one subject
to the interstate trade policies
of each of the several states.
See also Justice Johnson's
concurring opinion in Gibbons, 22 U.S. at 223-229.
Later, to explain this point,
Marshall contrasted the exercise of commerce power with
several examples of the exercise of the police power by the
several States. A State could,
for example, enact inspection
laws which are designed to fit
an article of goods for trade:

That inspection laws may
have a remote and considerable influence on commerce,
will not be denied; but that a
power to regulate commerce
is the source from which the
right to pass them is derived,
cannot be admitted. The object of inspection laws, is to
improve the quality ofarticles
produced by the labour of a
country; to fit them for exportation; or, it may be, for domestic use. Id., 22 U.S. at203.
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So it was the object, the
end, the purpose of a statute
that determined its constitutionality. If a state law had as
its object the facilitation of interstate trade, it would be unconstitutional because that
purpose or object had, by the
Commerce Clause, been delegated to the United States. In
contrast, "inspection laws,
quarantine laws, [and] health
laws of every description" remained in the hands of the
States for "[n]o direct general
power over these objects is
granted to Congress ...." Id.
This did not mean, Marshall asserted, that Congress
was helpless if state laws governing the health and welfare
of their people seriously disrupted Congressional efforts
to facilitate trade among the
several states. What it meant
was that Congress could
preempt such state measures
only for the purpose of facilitating trade or for some other
constitutionally approved
purpose contained in some
other enumerated powers
clause.
Five years prior to Gibbons, Marshall had occasion
to spell out this proposition in
McCulloch v. Maryland, 17
U.S. (4 Wheat.) 316 (1819).
In that case, he found that the
creation of a bank was not a
subject governed by any enumerated power clause.
Hence, he concluded that if
Congress had any authority to
incorporate a bank, then it was
governed by the Necessary
and Proper Clause of Article
I, Section 8. Under that
clause the law must be proved
to be a means appropriate to
the exercise of some enumeratedpower. Id., 17 U.S. (4
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Wheat.) at 421 - 23.
To determine if it was appropriate, it was incumbent
upon the federal government
to prove that the regulation's
end or purpose or object was
within the end or purpose or
object of a specific grant of
power. To justify the creation

Likewise, laws such as
FACE, which protect abortion clinics from anti-abortion
protesters, were not passed
with any economic object or
end. To the contrary, as federal District Judge Rudolph T.
Randa wrote in his opinion
finding FACE unconstitu-

The Lopez opinion can serve as a formidable weapon for them and for
members of Congress to reverse the
ever-accelerating trend to concentrate
political power in Washington.
of a bank as a means to facilitate interstate trade, for example, the Government would
have had to prove that the
bank was designed to facilitate the United States as a single economic trade unit.
If such proof was not forthcoming, then the law creating
the bank would have been declared unconstitutional. In
Marshall's own language:

... [S]hould Congress, under the pretext of executing its
powers, pass laws for the accomplishment of objects not
entrusted to the government;
it would become the painful
duty of this tribunal...to say
that such an act was not the
law of the land. Id., 17 U.S. at
1423.
Even the dissenters in
Lopez did not conclude that
Congress had enacted the
Gun-Free Act in 1990 for any
economic purpose, much less
for the purpose of enhancing
the United States as a single
trade unit in an increasingly
global economy.

tional:

.. .[M]uch of the modern
Commerce Clause legislation
has been a response to changing social conditions or attitudes... Congress increasingly
relies upon ... boilerplate commercial rationales to regulate
purely local activities for the
purpose of achieving purely
social objectives... Ihe inevitable result is an enumerated
power subsuming all other
powers, transforming the federal government into a government of undefined and
unlimited powers... Such a
fundamental expansion of an
enumerated power cannot be
accomplished
without
amending the Constitution.
U.S. v. Wilson, supra, at 22, n.
19.
CONCLUSION
It is the modern view that
the Commerce Clause must
be understood and applied in
such a way as to respond to
changing "economic reali-

ties" not contemplated by
America's statesmen in her
founding era. The Lopez case
has placed that view in question.
In a brilliant summary of
the ratification debates that
actually took place in the late
1780's, Justice Thomas debunks the view as largely
myth.
He shows that
Anerica's founders were well
aware of the intimate connection between local activities,
such as agriculture and manufacture, and interstate commerce. Yet, even men like
Alexander Hamilton -who favored a strong central government- "did not cede authority
over all these activities to
Congress."
The Lopez opinion has
come at a time when the
American people are seeking
less government intervention
in their lives. It can serve as a
formidable weapon for them
and for members of Congress
to reverse the ever-accelerating trend to concentrate political power in Washington. It
is disappointing that the Republican leaders of the House
and the Senate have not, to
date, hearkened to this opportunity to restore the federal
structure that they emphasized so much on the campaign trail.
There is hope, however,
that Lopez will be the forerunner of other litigation victories in cases such as the
challenges to the Brady Bill
and to FACE. If such victories come, then the Court may
finally get the attention of
Congress that the day of restoration of America's constitutional federal system has
dawned.
~
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THE FREE EXERCISE
CLAUSE- THE ORIGINAL
MEANING
(Part V in a series on the
Free Exercise Clause.)

I
By definition, an
unalienable right
is one that cannot
be given or taken
away. If the free
exercise of religion is an unalienable right, then it
cannot be prohibited no matter how
strong the civil society's interest.

n Section 2(a) of theReligious Freedom Restoration Act of 1993
(RFRA), Congress found that
"the framers of the Constitution, recognizing free exercise of religion as an
unalienable right, secured its
protection in the First
Amendment to the Constitution." (Emphasis added.)
By definition, an unalienable right is one that cannot be
given or taken away. If the
free exercise of religion is an
unalienable right, then it cannot be prohibited no matter
how strong the civil society's
interest.
That was the opinion of
James Madison, one of the
chief architects of the First
Amendment. In 1785, Madison wrote:

We maintain... that in matters of Religion, no man's
right is abridged by the institution of Civil Society, and
that Religion is wholly exempt from its cognizance
Memorial and Remonstrance
Against Religious Assessments (1785) . (emphasis
added.)
Accordingly, the First
Amendment reads simply
that "Congress shall make no
law ...prohibiting the free exercise... [of religion]."

The text allows for no exceptions, no matter how compelling and no matter how
limited.
Congress has not followed
this text in RFRA. After having found that the free exercise of religion is an
unalienable right, it then
found that there can be good
reasons for alienating it:
[ G]overnments should not

burden religious exercise
without compelling jus@califm..... [T]he compelling interest test... is a workable test
for striking sensible balances
between religious liberty and
competing vrior governmental interests. Section 2(a)(3)
and (5). (Emphasis added.)
Such findings are directly
antithetical to the legal and
political philosophy undergirding the First Amendment.
That Amendment lays down
a categorical rule of immunity based upon the legal and
political presupposition that
one's duties to God are prior
to one's civil duties, not the
other way around.
Again, James Madison got
it right when he wrote:

must be considered as a subject ofthe Governorofthe Universe: And if a member of
Civil Society, who enters into
any subordinate Association,
must always do it with a reservation of his duty to the general authority; much more
must every man who becomes
a member of any particular
Civil Society, do it with a saving allegiance to the Universal
Sovereign. Memorial andRemonstrance, supra.
It was Madison's view of
the relation between God and
man, and man and civil society, that informed the First
Amendment. And that view
was presented to the House
Subcommittee on Civil and
Constitutional Rights in its
hearings on RFRA' s predecessor, only to be rejected by Congress.
Relying on Madison, and
upon the Virginia legacy of
both Madison and Jefferson,
members of the Subcommittee
received both written and oral
testimony on the unalienability of the right to free exercise
of religion:

No government interest, no
"[T]hat Religion or the matter how compelling it may
duty we owe to our Crea- be, is sufficient to justify a burtor" ... is precedent both in or- den upon a person'sfree exerder of time and degree of cise of religion. One's duties
obligation, to the claims of to God are defined by the
Civil Society. Before any Creator, not by the State, and,
man can be considered a if enforceable, only by reason
member of Civil Society, he and conviction as prescribed
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by the Creator, ... such duties
are unalienable rights toward
men. If they are to remain
unalienable, they must be
completely and absolutely
free from any government
regulation, no matter how
compelling the interest or
necessary the regulation.
Hearings Before the Subcommittee on Civil and Constitutional Rights of the
Committee of the Judiciary,
House of Representatives, on

Id. at 96.
Congressman Craig A.
Washington (D-Tx) made a
valiant attempt to discredit the
proposition that religion was
an objective term defined by
the Creator. Characterizing
Smith as just another example
of white European males' imposing their religion on a na-

Mr. HYDE. Dean Titus,
what about LSD - the League
for Spiritual Development?
Timothy Leary -.... Don't you
think that there was a compelling state interest in prosecut-

Congressman Craig A. Washington (D-Tx) made a valiant attempt to discredit the proposition
that religion was an objective
term defined by the Creator.

H.R. 2797 89 (102d Cong., 2d
Sess., May 13-14, 1991).
This testimony, however,
was hotly contested. Nadine
Strossen, President of theN ational Board of Directors of
the American Civil Liberties
Union, attempted to belittle it;

Ms. STROSSEN. ...As I understand the testimony ... I
gather that Dean Titus supports absolute freedom for a
very narrow definition of religious activity - namely, belief -but when it gets to
practice, he believes in
the ... nonprotection that the
Supreme Court has mandated
in the Scalia opinion in the
Smith case....
Mr. TITUS. Do I have the
privilege as a witness to correct her remarks'! She mischaracterized my position.
Mr. WASHINGTON. OK
Well, I will accept your assertion that she mischaracterized
it, because I don't think it is
necessary to the point where I
am taking you.
Mr. TITUS. Well, it is absolutely crucial, because I did
not say that religion was confined to merely belief ...And I
think it is unfair to the witness
to mischaracterize my remarks in response to a question that you directed to me.

and difference between a First
Amendment based upon the
Creator's definition of religion not man's:

tive people "here long before
Columbus," Mr. Washington
insisted that religion was a
subjective term defined by
each individual for himself.
He asked the witness for
agreement on that point:

1

Mr. TITUS. No, I do not
agree with that.
Mr. WASHINGTON. You
don't agree that people have
the right to define their religion for themselves.
Mr. TITUS. No, that is not
the American tradition.
Mr. WASHINGTON. Wait
I minute. Who defines the
American tradition sir? You?
Mr. TITUS. No. I quoted
to you from the Constitution
of Virginia and I think that
every legal scholar will indicate to you ... that the first
amendment rests upon the
Virginia legacy. Id. at 97.
Congressman Henry Hyde
(R-11) later gave the witness
an opportunity to explain the
constitutional significance

ing him for the proliferation
of a hallucinogenic drug under the guise of religion?
Mr. TITUS. ...I think that
the issue is... whether or not
the State has authority to deal
with drug abuse or drug use.
I think that traditionally in
America the assumption is
that that is a matter for the
civil ruler, and therefore if
someone comes along with
some subjective religious
conscience claim it is really at
the discretion of the legislature whether to accommodate
that claim.
Mr. HYDE: Supposing it
is objective rather than subjective? Supposing it has all
the trappings of a temple and
robes and the whole 9
yards....
Mr. TITUS. I don't think it
makes a bit of difference
whether it has all of the "trappings" of a religious order... [T]here are many people
who have claimed to take the

lives of babies or taken the
lives of young children or
taken the lives of adults in the
name of religion.
Mr. HYDE. Human sacrifice.
Mr. TITUS. Precisely.
And that, of course, is not religion within the meaning of
the first amendment.... But
that is a matter that is subject
to the jurisdiction of the civil
authorities, and the civil
authorities don't have to demonstrate in every case that
they have a compelling state
interest with regard to protecting innocent human life....
[W]hat is important is to
recognize the question
whether or not that is a duty
owed to your Creator enforceable only by reason and
conviction as contrasted to
force or violence, or whether
that is a matter of subjective
religious conscience. The
American tradition constitutionally has been to protect
those objective duties owed to
the Creator by reason and
conviction.... Id. at 101-02.
But this effort came to
nought as the ACLU's
Strossen, and others like her,
prevailed with their view that
religion was a subjective term
defined by each individual for
himself. Strossen claimed
that such a definition was necessary to give everyone's religion the same protection
under the First Amendment.
Id. at 104-05.
Recognizing that her egalitarian notions would lead to a
state of anarchy, Strossen
conceded that the First
Amendment - although containing "absolutist language"
- could not "ever be interpreted literally as being an ab-
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solute protection for religious freedom." Hence, she
opted for the compelling
state interest test as a necessary compromise for the
good of an "orderly society."
Id. at 103.
This political compromise found its way into
RFRA two years later. Section 3 allows the government
to burden a person's exercise
of religion if the government
"demonstrates that application of the burden .. .is in furtherance of a compelling
governmental interest; and is
the least restrictive means of
furthering that compelling
governmental interest."
RELIGION: THE
MODERN DEFINITION

Having adopted the compelling interest compromise
in RFRA, Congress made no
effort to defme "religion" or
the "exercise of religion" to
govern the Act. Because its
purpose is to restore the compelling state interest test of
Sherbert v. Verner and Wisconsin v. Yoder, RFRA has
presumably embraced the
definition of religion found
in them.
In those cases, the Court
held that religion means
those beliefs and practices
that are rooted in "deep religious conviction," not in
merely "philosophical and
personal" views. To qualify,
one must demonstrate that
one's beliefs and practices
are based upon some holy
book or holy tradition that
has remained constant over a
considerable period of time.
Wisconsin v. Yoder, 406 U.S.
at 215-16. Or, one must
demonstrate that one's con-

victions are comparable to
such obviously religious
faiths. Cf. United States v.
Seeger, 380 U.S. 163, 176
(1965).
What the Court has done
over the years is to proffer a
modem sociological definition of religion as governing
the meaning of that term in
the First Amendment. To

which the latent moral potentialities of men shall have
been elicited by their reciprocal endeavors to cultivate
the best in their fellow man."
Id., 380 U.S. at 183.
Such religious egalitarianism dispenses with the judicial duty to define religion
with any specificity at all.
This has been welcomed by

What the Court has done over the
ears is to proffer a modern sociological definition of religion as governing the meaning of that term in the
First Amendment.
sustain its position the Court
has oftentimes cited the
works of contemporary theologians. For example, in its
interpretation of the religious
conscientious objector exemption to military service,
the Court relied upon the
works of Paul Tillich to justify its conclusion that "belief in a Supreme Being"
could include faith in "'the
power of being, which works
through those who have no
name for it, not even the
name God."' !d., 388 U.S. at
180.
But the Court has not limited itself to theologians. It
has also turned to contemporary ethicists where it has
found an even more expansive definition of religion:

"Religion ... must surely
mean the devotion of man to
the highest ideal that he can
conceive. And that ideal is a
community of spirits in

many as the only legitimate
approach that the Court can
take in order to disentangle
itself from religious controversy and to recognize the
changing religious landscape
in America since the Constitution was written.
Laurence Tribe of Harvard is a leading voice embracing this legal realism:

... [I]n order to realize the
goals of religious liberty,
"religion" must be defined
broadly enough to recognize
the increasing number and
diversity of faiths. Furthermore, "religion" must be defined from the believer's
perspective. Excessive judicial inquiry into religious beliefs may, in and of itself,
constrain religious liberty.
Thus, the Court held in
Thomas v. Review Board, beliefs are adequately religious
even if they are not "acceptable, logical, consistent, or

comprehensible"....
L.
Tribe, American Constitutional Law 1181 (2d Ed.
1988).
The Court and Professor
Tribe simply ignore the constitution al text and First
Amendment history in arriving at their definition of religion and its free exercise.
They have made no effort
whatsoever to prove why a
twentieth century theologian's or ethicist's views
should determine the meaning of an 18th century text.
Nor have they made any effort to explore the historical
conflict leading to the adoption of that text.
Recently, Justice David
Souter has called this failure
to the Court's attention.
Faulting Smith for failure "to
consider the original meaning of the Free Exercise
Clause," Justice Souter acknowledged that Justice
Scalia' s "overlooking the
opportunity was no unique
transgression:"
Save in a handful ofpassing remarks, the Court has
not explored the history of
that Clause since its early attempts in 1879 and
1890.... The curious absence
ofhistoryfrom ourfree-exercise decisions creates a stark
contrast with our cases under the Establishment
Clause, where historical
analysis has been so prominent. Church of the Lukumi
Babalu Aye, Inc. v. Hialeah,
508 u.s. --, 124 L. Ed. 2d
472,517-18 (1993).
Justice Souter urged the
Court in an appropriate case
"to explore the history that a
century of free-exercise
opinions have overlooked."
He called the Court' s atten-
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tion to recent scholarship that
provides "strong argument...that the Clause was
originally understood to preserve a right to engage in activities necessary to fulfill
one's duty to one's God, unless those activities threatened the rights of others or the
serious needs of the State."
Id., 124 L.Ed. 2d at 518.
Among the scholarly articles cited by Justice Souter,
none has been more widely
quoted and relied upon than
the lengthy historical account
of religious freedom in America's founding era written by
University of Chicago law
professor, ~ichael VV.
~cConnell.

~cConnell,

"The Origins and Historical
Understanding of Free Exercise of Religion," 103 Harv.
L Rev. 1409 (1990).
RELIGION: THE
HISTORICAL
DEFINITION

The McConnell thesis is
based upon a study of the history of the struggle for religious freedom in America,
culminating with the adoption, in 1791, of the Bill of
Rights, including the Free Exercise Clause. His is a freewheeling and broad-based
assessment of the colonial experience, the early state constitutions, state legislative
action, and state ratification
debates leading to the formulation of the Bill of Rights.
His reading of the text of the
Free Exercise Clause comes
near the end of the historical
drama and is colored by it.
By beginning with an
open-ended survey of history,
McConnell is free to explore
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a number of possible meanings of free exercise of religion outside the discipline of
the text. This is a questionable methodology to say the
least.
In the legal analysis of a
written document, whether it

cretion, rather than of universal constitutional obligation?
Many of the examples
given by McConnell are
clearly political "accommodations" to avoid conflicts
with certain religious groups,
not resolutions based upon the

Had McConnell begun with the constitutional text, he would have been required to give concrete evidence that
the legislatures had acted out of duty,
not out of discretion, before he could recount them at all.

be a contract, a statute, or a
constitution, one does not engage initially in an historical
survey of the subject matter
addressed in the document.
Instead, one begins with the
language of the dcoument,
turning to history only for the
purpose of giving meaning to
the text or resolving an ambiguity. In this way, one's historical inquiry is limited to
those events that are arguably
relevant to the textual issues.
Two specific examples illustrate the dangers of
McConnell's methodological
choice. He devotes considerable space to a chronicle of
legislative actions exempting
religious conscientious objectors from certain civil duties.
Id. at 1466-1473. Butofwhat
relevance are legislatively
granted exemptions? Do they
not smack of legislative dis-

free exercise principle. Hamburger, "A Constitutional
Right of Religious Exemption: An Historical Perspective," 60 Geo. Wash. L. Rev.
915, 929-30 (1992). By not
phrasing his historical inquiry
in the rigorous fashion required by a pre-existent textual framework, McConnell
lumps all of the legislative action, discretionary and obligatory, into a single proposition
about the meaning of the free
exercise of religion.
VVhile McConnell admits
that his historical account of
legislative exemptions for religious dissenters is ambiguous, he nevertheless suggests
that "the exemptions were
granted because legislatures
believed the free exercise
principle required them." Id.
at 1473.
Had McConnell begun

with the constitutional text, he
would have been required to
give concrete evidence that
the legislatures had acted out
of duty, not out of discretion,
before he could recount them
at all. VVithout the discipline
of a textual framework, he is
able to create a stronger impression favoring the notion
that free exercise means liberty of individual conscience.
A second example is even
more telling. ~cConnell
claims that the state constitutional treatment of religious
freedom contains that strongest evidence of the meaning of
"free exercise of religion" in
the First Amendment.
McConnell, "Free Exercise
Revisionism and the Smith
Decision," 57 U. Chi. L. Rev.
1109, 1118 (1990).
In his review of these texts,
however, McConnell gives
equal weight to state constitutional provisions that do not
contain the phrase "free exercise" and to those that do.
McConnell, Origins at 145658. As for the state constitutions that do refer to "free
exercise," he pays little attention to the fact that all but one
of them deny "free exercise"
to activities that threaten the
peace and safety of the community. Id. at 1455-58. See
Hamburger, supra.
As for the one state constitution -Virginia's- that, like
the First Amendment, contains the free exercise language without limitation,
McConnell goes to great
lengths to explain away the
text in order to make it conform with those texts that express1y include an exception.
Id. at 1462-63. VVhatMcConnell does with the various dis-
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parate state constitutional
texts is to ignore their differences in order to extract a
common theme from them.
There was, in fact, no common theme, but significant
differences among the eleven
original states which adopted
constitutions before 17 87.
Six of them guaranteed protection to specified acts of religious freedom so long as
they did not disrupt the peace
and safety of the civil society.
E.g., N.Y. Canst. of 1777,
Art. XXXVIIT; N.H. Con st. of
1784, Part I, Art. V;Del.Decl.
of Rights of 1776, Sections 2,
3; Md. Decl. of Rights of
1776, Art. XXXIIT; Mass.
Canst. of 1780, Art. II; S.C.
Canst. of 1790, Art. VIII,
Sect. 1. Three others extended absolute protection to
certain specified acts of religious worship, but no protection to any other religious
acts. N.J. Canst. of 1776, Art.
XVIIT; Pa. Canst. of 1776,
Art. II; Vt. Canst. of 1777, C.
I, Art. Ill.
Only two, Georgia and Virginia, extended
constitutional protection to
"religion" generally. Georgia
expressly limited its guarantee with the proviso that one's
free exercise of religion not be
"repugnant to the peace and
safety of the State." An earlier draft of the Virginia free
exercise clause contained a
similar qualification, but that
was eliminated at the behest
of James Madison.
These textual differences
and similarities were of little,
if any, concern to McConnell.
But they should have been
primary. For the task at hand
is to determine the meaning of
the free exercise of religion
clause in the First Amend-
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ment, not of religious freedom
generally. By approaching
the question in the way that
McConnell did, he not only
ignored the text, but he forced
an interpretation upon it that
wrenches it from its plain
meaning.
RELIGION: THE
TEXTUAL DEFINITION

law establishing religion, or
to prevent the free exercise
thereof, or to infringe the
rights of conscience.
While this text passed the
House, it failed in the Senate.
The latter body struck the
conscience provision altogether, opting for the free exercise guarantee linked to the
prohibition against the establishment of religion.

Madison initially proposed that
religious freedom be protected as
follows: "no religion shall be established by law, nor shall the
equal rights of conscience be infringed."
By the time that McConnell reaches the text of the
First Amendment, he has laid
the groundwork for construing "free exercise of religion"
to mean "rights of religious
conscience." ld. at 14881500. Having previously
used the terms interchangeably in describing the history
of religious freedom, McConnell runs into a snag as he
recounts the history of the text
as it moved through the First
Congress.
Madison initially proposed
that religious freedom be protected as follows: "no religion shall be established by
law, nor shall the equal rights
of conscience be infringed."
By the time the proposal
passed the House the text was
substantially changed to read:

Congress shall make no

McConnell laments that
there is no record extant to
explain the Senate's action.
So he spends a good deal of
energy examining the various
dictionary definitions of "religion" and "conscience," noting their differences. He
finally concludes:

The reference to conscienc e could have been
dropped because it was redundant, or it could have been
dropped because the framers
chose to confine the protections of the fr ee exercise
clause to religion. Id. at
1495.
As for the possibility of redundancy, McConnell previously acknowledges that the
version containing both "religion" and "conscience" had
been drafted by Fisher Ames,
"a notoriously careful drafts-

man and meticulous lawyer."
ld. at 1483. If so, then rights
of conscience must have
meant something different
from free exercise of religion
or Ames would not have
placed both of them in his
draft.
As for religion, McConnell claims that what was really meant by the word was
"religious conscience." He
comes to this conclusion on
the ground that "conscience"
was too broad a term and that
"religion" was necessary to
confine the free exercis e
clause' s protections to "religious claims" as contrasted to
nonreligious ones. Id. at
1495-96.
If that is what the drafters
meant to say, would it not
have been more likely for
Congress to have modified
the "rights of conscience" terminology that appeared in the
Ames draft, rather than to
have eliminated it altogether?
McConnell does not ask this
question, much less answer it.
But the textual difficulty
for the McConnell view is far
more serious. If "religion"
means "religious conscience"
for Free Exercise purposes,
then it must mean the same
thing for Establishment
Clause purposes. For the text
reads: '·Congress shall make
no law respecting an Establishment of religion or prohibiting the free exercise
thereof.. .."
As Justice Wiley B. Rutledge pointed out in Everson
v. Board of Education, 330
U.S. 1, 32 (1947), the single
word, "[r]eligion ... governs
two prohibitions and governs
them alike.. .'Thereof brings
down religion with its entire
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FREEDOM OF RELIGION- A COMPARISON OF EARLY CONSTITUTIONAL TEXTS

T

hat religion, or the
duty which we owe to
our Creator, and the
manner of discharging it, can
be directed only by reason
and conviction, not by force
or violence; and therefore all
men are equally entitled to the
free exercise of religion, according to the dictates of conscience; and that it is the
mutual duty of all to practise
Christian forbearance, love,
and charity towards each
other.

ity can or ought to be vested
in, or assumed any power
whatever, that shall in any
case interfere with, or in any
manner controul, the right of

That, as it is the duty of
every man to worship God in
such manner as he thinks
most acceptable to him; all
persons, professing the Chris-

Article I, Section 16, Virginia Constitution (June 12,
1776)
That all men have a natural
and unalienable right to worship Almighty God according
to the dictates of their own
consciences and unde~
standing: And that no man
ought or of right can be compelled to attend any religious
worship, or erect or support
any place of worship, or
maintain any ministry, contrary to, or against, his own
free will and consent: Nor
can any man, who acknowledges the being of a God, be
justly deprived or abridged of
any civil right as a citizen, on
account of his religious sentiments or peculiar mode of
worship: And that no author-

or for his religious practice;
unless, under colour of religion, any man shall disturb the
good order, peace or safety of
the State, or shall infringe the
laws of morality, or injure others, in their natural, civil, or
religious rights; nor ought any
person be compelled to frequent or maintain, or contribute, unless on contract, to
maintain any particular place
of worship, or any particular
ministry; yet the Legislature
may, in their discretion, lay a
general and equal tax, for the
support of the Christian religion; leaving to each individual
the power of appointing the
payment over of the money,
collected from him, to the support of any particular place of
worship or minister, or for the
benefit of the poor of his own
denomination, or of the poor in
general of any particular
county ....
Article XXXIII, Constitution of Maryland (November
3, 1776)

conscience in the free exercise of religious worship.
Article II, Pennsylvania
Declaration of Rights (August 16, 1776)

tian religion, are equally entitled to protection in their religious liberty; wherefore no
person ought by any law to be
molested in his person or estate on account of his religious persuasion or profession,

Congress shall make no law
respecting an establishment of
religion, or prohibiting the free
exercise thereof....
Article I, Bill of Rights,
U.S. Constitution (December
15, 1791)
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and exact content, no more
and no less, from the frrst into
the second guaranty ...."
The McConnell definition
of religion would mean that
the First Amendment forbids
any law respecting an establishment of "individual judgment" or "the inner faculty of
judgment." McConnell, Origins, at 1490. How absurd!
What would be prohibited
would be the very freedom
that the Establishment and
Free Exercise Clauses were
designed to preserve, namely,
freedom from the power of
the state in the performance of
one's religious duties.
Had McConnell done a
straight textual analysis he
would have discovered that
the First Amendment religion
clauses were derived specifically from Section 16 of the
1776 Virginia Constitution
and from the disestablishment
of religion in that state
through the 1786 Act for Establishing Religious Freedom. See Everson v. Board of
Education, supra.
Like the Virginia constitution, the First Amendment
used the phrase "free exercise" and like that same pro vision, the First Amendment
allowed for no exceptions in
the interest of the peace and
safety of the community.
And like Virginia, the First
Amendment used the word,
religion, to define the scope of
both the no Establishment and
Free Exercise principles.
The Virginia constitution,
however, contained a definition of religion that the First
Amendment omitted altogether. Given the similarities
between them, however, one

can safely conclude that the
definition in the Virginia
document applies equally to
the federal one.
This was certainly the inference drawn by the SupremeCourtin 1879 and 1890 ·
when it decided the Mormon

State any duty, the nature of
which can only be enforced
by reason and conviction.
If a duty is subject only to
reason and conviction, then its
performance or nonperformance was subject to "the dictates of conscience," not to the

Had McConnell done a straight
textual analysis he would have
discovered that the First Amendment religion clauses were derived specifically from Section
16 of the 1776 Virginia Constitution and from the disestablishment of religion in that state
through the 1786 Act for Establishing Religious Freedom.

polygamy cases.
Reynolds

v.

See

United States, 98

U.S. 145, 162-63 (1879) and
v. Beason, 133 U.S.
333, 342 (1890).
Article I, Section 16 of the
Virginia Constitution defined
religion as "the duty which we
owe to our Creator" and
which "can be directed only
by reason and conviction, not
by force or violence." In
other words, religion is a jurisdictional term designed to
exclude from the power of the

Davis

coercive power of the state.
This principle held true even
if the state could show that it
had a compelling state interest
in subordinating individual
conscience to the interests of
civil order. The protection afforded free exercise was absolute.
If, on the other hand, a duty
by its nature may also be enforced by force and violence,
then it is within the coercive
power of the state. No constitutional protection was avail-

able to anyone who because
of religious conscience could
not obey. His only appeal
was to legislative grace.
CONCLUSION

In the early history of enforcement of the Free Exercise Cl ause the Supreme
Court adhered to the jurisdictional test reflected in its text.
In Smith, the Court has opted
to return to that textual principle. If Smith is true to the
jurisdictional principle then
we should see an expansion of
free exercise rights for there
are a number of duties owed
exclusively to God that are
now subject to the rule of the
State. See the Forecast (April
1995).
RFRA departs from this
principle, affording the free
exercise of religion less protection than available under
the jurisdictional test for it
concedes total jurisdiction to
the government, permitting
liberty of conscience only
when the government cannot
show a compelling necessity
to act. As can be seen from
the operation of that test before Smith, the compelling interest test will be used by the
government to intrude upon
areas of activities long held
immune from civil power.
RFRA, however, is unconstitutional and should be
struck down (See the Forecast
{May 1995}), opening up the
opportunity to extend the
Smith jurisdictional principle
to a number of areas now
dominated by civil government, but by nature subject
only to individual conscience.
(to be continued) ~
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Carpetbagging the Sixties
by Tegen J. Titus

I

n 1965, Eldridge
Cleaver, the one-time
Minister of Information
for the Black Panther Party,
Thirty years af- wrote from his cell in Folsom
ter Cleaver's Prison a rather inventive excuse for the absence of guilt
autobiography, he felt for his crimes. "[T]he
another group of bloodofVietnamesepeasants
has paid off all my debts; that
peop l e appears the Vietnamese people, aftO have decided meted with a rampant disease
called Yankees, through their
to pursue this sufferings ... have canceled all
line of criminal my IOUs." Cleaver, Soul on
Ice, 18 (1968).
rationalization.
And what was this debt
erased by the Vietnamese
people who had so unwittingly became christ figures?
Well it would seem they were
dying in the thousands so the
esteemed Mr. Cleaver could
commit serial rape with a
spotless conscience.
Thirty
years
after
Cleaver's autobiography, another group of people appears
to have decided to pursue this
line of criminal rationalization, but in a way that will
victimize more people in one
two-hour matinee than
Eldridge Cleaver could have
hoped to prey on in a lifetime.
I'm talking of course of the
Van Peebles clan and their
newest motion picture Pan-

ther.
Based on an original

"novel" by Melvin Van
Peebles (director of such 70's
Afro-racist films as Sweet
Sweetbacks Bad*** Song) the
film depicts the birth, infancy
and coming of age of the 60's
revolutionary group, the
Black Panther Party for Self
Defense (which was founded
out of an Oakland street gang
by ex-cons Huey Newton and
Bobby Seale). To say that the
Van Peebles took a few dramatic liberties in telling their
story would be like saying
Huckleberry Finn told a few
white lies in relating his various tales to Jim while heading
down the Mississippi.
Throughout the film they
feed the audience with blatant
misconceptions, outlandish
charges and racist caricatures.
From depicting Huey Newton
and Bobby Seale as a couple
of gee-whiz high school
chums birthing the Panther
party in a Bay area coffee
house, to the ludicrous charge
that the FBI engineered the
introduction of heroin in
America to control the black
populace, to enough flagrant
iconography of blacks and
whites to make a cinema-goer
think he was watching D.W.
Griffith's Birth of a Nation in
negative.
All of it fllmed in the now
infamous docu-dramaesque
style that Oliver Stone pioneered in his movieJFK (mix-

ing black & white "reenactments" of supposed occurances with actual newsreel
footage clips throughout the
movie) in order to give the
post-Rodney King viewer
more of a eyewitness feel to
the historically doctored
events.
This sort of blatant revisionism is bound to invite its
detractors. And so it did in the
embodiment of former radical
and onetime Ramparts editor,
David Horowitz.
His Center for the Study of
Popular Culture took out a full
page ad in Daily Variety declaring Panther "a two-hour
lie." Horowitz himself did a
flurry of television debates
and news interviews in order
to declare that "the overwhelming impact of the Panthers was negative" and that
he "fully expect[s] that there
will be people who will die
because of this film." Time, 73
(May 15, 1995).
In fact Horowitz's criticisms have been so well publicized that Mario Van
Peebles griped, "he must have
a bigger promotion budget
than our film does." !d..
However, unlike the Van
Peebles, Mr. Horowitz is
driven to defend the truth because of his firsthand knowledge of the terror that the
Panther party was capable of.
In the early 70's he convinced
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his good friend Betty Van
Patter (accountant for Ramparts) to straighten out the
books of the Panther party.
She quickly discovered that
the leadership was neck deep
in drug dealing and protection rackets. Soon after she
confronted the Panthers with
the evidence she was discovered floating in San Francisco Bay with her skull
caved in. Horowitz & Collier

Destructive Generation, 270
(1989).
Judging from the charge
of FBI heroin factories, one
would assume the Van
Peebles, if they had needed
to explain away this tragic
incident, would have constructed a scenario which
had J. Edgar Hoover himself
cooking the books and lugging a sledgehammer out to
Oakland while dressed in a
pink tutu.
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But the Van Peebles did
not have to raise their own
defense. For soon after
Horowitz's attack, a group
of black celebrities, which
included such people as
Danny Glover, Spike Lee
and Magic Johnson, rallied
to rationalize the film with
their own Daily Variety ad
which read, "We laud their
efforts and their courage for
making a movie that sends a
message of strength, dignity
and empowerment to the African American community especially to our youth."
Time 73 (May 15, 1995).
But if an acceptable
method of raising the "dignity and empowerment" of a
people is by releasing movies which distort the truth,
bandy baseless and venomous accusations, and characterize whole classes of
people as villainous devils,

then shouldn't Mr. Glover,
et al. also be running full
page ads defending a certain
German who produced films
in the late 30's• and early
40's? A man by the name of
Joseph Paul Goebbels?
The injustices that African Americans suffered so
greatly through the nearly
400 years of our land's history are achingly real. Why
the Van Peebles feel a need
to lie and manipulate this reality in order to further their
own political/economic/
pocket-lining agenda is a
true mystery, but it is a mystery that seems to be in common practice among black
leaders who are beginning to
feel the loosening grip of
their power.
Lies are not a legacy on
which to raise the consciousness of a people. Lies destroy
a people. The Van Peebles

should be raising people like
Frederick Douglass, Booker
T. Washington, George
Washington Carver, Martin
Luther King and even Malcolm X (who rejected the
Black Supremecist teachings of Elijah Muhammad
after his pilgrimage to
Mecca) and repudiating the
racism that has been spouted
by such clownish thugs as
The Black Panthers and
crackpots as Elijah Muhammad and his successor Louis
Farrakhan.
After all, in the words of
one of their own featured heroes, Eldridge Cleaver, ''The
sins of the fathers are visited
upon the heads of the children- but only if the children
continue in the evil deeds of
the fathers." Cleaver, Soul
on Ice at 83.
(Ill'

The Pick the Peebles Paranoia or Probable Panther Predicament Game
Simply choose whether each event actually occured in the history of the Black Panther Party or was contrived by the Van
Peebles for dramatic purposes. Fun for the whole family!
1) Huey Newton, after allegedly shooting and killing Oakland police officer John Frey, was beaten by four policeman in
the emergency room (in front of numerous doctors and nurses) while awaiting surgery for three bullet wounds to his abdomen.
2) Numerous Black Panther local offices were bombed by molotov cocktail welding policeman wearing their uniforms.
3) Numerous Black Panther local offices were shot up by policeman wearing their uniforms driving by in their patrol
cars.
4) Two FBI agents and the Oakland chief of police met with a notorious mafia figure (after the phone relayed order from
J. Edgar Hoover himself) on his yacht requesting that he flood the black ghettos with cheap heroin and other drugs in order
to undermine the ballooning Black Panther Party.
5) Huey Newton woke up one morning and had a bad tasting cup of coffee.
If you said the frrst four were Peebles Paranoias and the last one a Probable Panther Predicament, then ... YOU WIN!
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The Lighter Side
Dr. Peablatt's Renaissance Man Final
Exam
Instructions: Read each question carefully. Answer all questions; Time Limit: 4 hours. Begin immediately.
1) HISTORY - Describe the history of the papacy from its origins to the present day, concentrating especially, but not
exclusively, on its social, political, economic, religious, and philosophical impact on Europe, Asia, America, and Africa. Be
brief, concise, and specific.

2) MEDICINE- You have been provided with a razor blade, a piece of gauze, and a bottle of Scotch. Remove your appendix.
Do not suture until your work has been inspected. You have 15 minutes.
3) PUBLIC SPEAKING - Twenty-five hundred riot-crazed aborigines are storming the classroom. Calm them. You may use
any ancient language except Latin or Greek.
4) MUSIC - Write a piano concerto. Orchestrate and perform it with flute and drum. You will find a piano under your seat.
5) SOCIOLOGY- Estimate the sociological problems which might accompany the end of the world. Construct an experiment
to test your theory.
6) ENGINEERING -The disassembled parts of a high-powered rifle have been placed in a box on your desk. You will also
fmd an instruction manual, printed in Swahili. In ten minutes a hungry Bengal tiger will be admitted to the roo om. Take whatever
action you feel is appropriate. Be prepared to justify your decision.
7) POLITICAL SCIENCE - There is a red telephone on the desk beside
you. Start World War III. Report at length on its socio-political effects, if any.
8) EPISTEMOLOGY - Take a position for or against truth. Prove the
validity of your position.
9) PHILOSOPHY - Sketch the development of human thought; estimate
its significance. Compare with the development of any other kind of thought.
10) GENERAL KNOWLEDGE- Describe in detail. Be objective and
specific.
***EXTRA CREDIT***
Define the universe; give three examples
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Deceived and Being Deceived
by Marilyn J. Titus

W

e, as Christians,
are quick to condemn known deceivers. Even non-believers
are quick to condemn those
who have been pointed out to
be hypocrites, liars or "phonies". But, what are our responsibilities before the Lord
regarding being deceived?
First of all, the Lord would
have us know the truth (John
8:31-32). We are to be diligent in reading the word of
God and spending time with
Him seeking the truth (James
1:5-8). For, in Him are hidden all the treasures of wisdom and knowledge (Col
2:3).
Do we feel strange about
something we have been
told? Do we feel strange
when we repeat it? These are
warning signals that it may
not be true. Ask the Lord if it
is true and look to see if there
is confrrming evidence.
Have we learned that
something indeed is wrong
but we want so much for it not
to be so? We must give it to
the Lord and yield to His
management of the situation
and not our management.
We must not remold the situation to fit our image.
Have we discovered that

our Sunday school teacher,
our pastor, our Christian
founder, our Christian President have violated God's law
and should not be in the position that they hold, but we
can't conceive of "getting
along without them"? Then
our faith is not even the size
of a mustard seed. We must
look beyond the man and to
the Lord. The Lord is the
only one who is indispensable and He never errs nor deceives. He is perfectly
capable of raising up other
Sunday school teachers,
other pastors, other Christian
founders, other Christian
leaders in government offices
to serve in truth and in the
power of the Holy Spirit. The
Lord may at the very time you
learn of the truth be already
working in the life of your
neighbor or even you to be
that very person to fill the
void and serve according to
His will.
It would seem to be obvious what we should do when
we learn of deception. Yet,
the body of Christ repeatedly
fails in this area because of
our lack of faith in the Lord.
Even more challenging is
our responsibility not to be
deceived. If we know the
truth, it shall set us free (John
8:31-32). This freedom is
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both a liberty in our lives to
live according to God's word
and a liberty to not have to
live according to deceptions
laid on us by men.
Again, we are to be diligent in reading the word of
God and spending time with
Him seeking the truth. We
are to be in ahabitofresponding to the Holy Spirit's
prompts so that we are sensitive to His leading in all aspects of our lives. We are to
apologize to the Lord when
we have been prompted and
ignore the prompt. And, we
are to be sincere in desiring
not to ignore the prompts in
the near and distant future.
My father, when he was
not yet committed to the
Lord, asked me what I was
talking about when I mentioned the leading of the Holy
Spirit. I struggled to explain
it to him when all at once he
said, "You mean it's when
you come to a Y in the road
and all at once you know you
are to go left?" "Yes," I answered thankfully. He had
discovered what it was that
had guided him so many
times in his life!
I then learned that he once
was behind a motor cyclist
and all at once knew he was
to slow down to put room
between the cyclist and his
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car. He said that somehow he
knew that the motor cycle
was going to slip out from
under the man. Soon, they
came to some rail road tracks
and the wheels of the cycle
slipped on the track. Startled
but thankful, my father was
able to avoid hitting the man
and his bike.
Not long after this conversation with my father he evidently became much more
aware of the Holy Spirit in his
life as he called for a pastor to
come and administer baptism. He confessed Jesus as
his Lord and Savior. No
longer was he being deceived
to avoid a commitment in his
life. No longer did he concern himself with what people thought about him. He
was going to act on the truth
according to the will of the
Lord and not according to
any other will.
This is the principle behind not being deceived: to
seek the truth, to learn the
truth and to act according to
the truth. No other will but
that of the Lord is relevant.
Are we fearful? The only
fear that should be operating
in our lives is the fear of the
Lord for it is the beginning of
wisdom (Prov 9:10).

