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Ye can discern the face of the sky; but can
ye not discern the signs of the times?
Matthew 16:3
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FIXING THE CONSTITUTION

T

The
Conference
of the States
is just two
steps away
from a
constitutional
convention,
and could
easily
become one.

he School Prayer
Amendment. The
Balanced Budget
Amendment. The Congressional Term Limits Amendment.
Is the United States Constitution in need of a fix? Judging by the plethora of
proposed amendments these
days, a lot of people think so.
Among the most visible
spokesmen for constitutional
change are House Speaker
Newt Gingrich and Senate
Majority leader Bob Dole.
Dole may be a reluctant promoter, but Gingrich enthusiastically endorses such
change, captivated as he is by
Alvin and Heidi Toffler's
"Politics of the Third Wave."
Cuddy, ''New-Age Newt Embraces Non-Conservative
Ideas," Richmond Times-Dispatch (Jan. 31, 1995).
Gingrich's initiatives are
about to be eclipsed, however,
by two of the fifty states' governors. One is a Republican,
Michael Leavett of Utah and
the other, a Democrat, E. Benjamin Nelson of Nebraska.

They are co-sponsors of a call
for a Conference of the States.
Already a number of state
legislatures have passed resolutions endorsing the proposed Conference and
authorizing the appointment
of state delegations to attend.
The express purpose of the
Conference is "to restore
checks and balances between
the states and the national
government." The Wall
Street Journal A8 (Mar. 6,
1995).
Both Governors Leavett
and Nelson deny that the proposed Conference is a constitutional convention. But this
is disingenuous. The Conference of the States is just two
steps away from such a convention, and could easily become one.
CONFERENCE OF THE
STATES
At first, Governor Leavett
openly advocated the calling
of a constitutional convention
to redress what he said was an
imbalance of power between

the national and state governments. Salt Lake Tribune
(April25, 1994). Aftermeeting stiff opposition, Leavitt
backtracked, renaming his
proposal, a Conference of the
States. Fotheringham, "ConCon Call," The New American
21-22 (March 6, 1995).
Backed by the Council of
State Governments, the National Conference of State
Legislatures, and theN ational
Governors' Association,
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Leavett and his supporters
drafted uniform legislation to
be presented to state legislatures calling for an endorsement of the Conference and
appointing delegates to attend
it. (The full text of this uniform law as enacted by the
Virginia General Assembly is
reprinted infra at pp. 6-7. All
references herein are to the
Virginia enactment.)
This uniform legislation,
which by its terms cannot be
amended {Sec. (3)}, provides
that "measures agreed upon"
at the Conference "will be formalized in an instrument
called a States' Petition." That
Petition, in turn, will be presented to each of the participating states' legislatures for
action {Sec. (2)}.
Most certainly, the Conference sponsors intend that the
States' Petition will contain
one or more proposals to
amend the Constitution. The
enabling legislation begins
with a seven-paragraph recitation of grievances against
the federal government's encroachments upon state and
local government powers and
a claim that such encroachments violate the Tenth
Amendment. Included in the
list of charges are that the federal government has "generated massive deficits" and,
consequently, has imposed
"unfunded mandates" upon
the state and local governments as if the latter entities
"were administrative subdivisions or. .. special interest
groups, rather than equal partners."
With charges like these,
can there be any doubt that
any States' Petition that may
emerge from the Conference
would contain a Balanced
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Budget Amendment and an
amendment prohibiting, or
severely limiting, unfunded
mandates? And can there be
any doubt that state legislatures will respond overwhelmingly in favor of such
proposals?
If they do, then the Confer-

1978) and Fotheringham in

The New American (Mar. 6,
1995).
There is no assurance,
therefore, that the Conference
of the States will follow the
constitutionally mandated
process in Article V. The
Conference, itself, could eas-

Once such a convention is called, it
will not necessarily be limited to the
specific proposals contained in the
States' petition. The very nature of
a constitutional convention is that it
cannot be legally bound by the
guidelines set for it by the convening body.
ence will lead directly to a
constitutional conventi on.
Article V of the Constitution
requires Congress to call such
a convention "on the application of the legislatures of two
thirds of the several states."
Once such a convention is
called, it will not necessarily
be limited to the specific proposals contained in the States'
Petition. The very nature of a
constitutional convention is
that it cannot be legally bound
by the guidelines set for it by
the convening body. For a
constitutional convention acts
in the name of the people, not
in the name of the Congress or
the state legislatures. In addition, the people have an original right to constitute and to
reconstitute their government, limited only by the
"laws of nature · and of nature's God." See the Declaration of Independence
reprinted in Sources of Our
Liberties 319 (Perry, ed.

ily be transformed into a constitutional convention without compliance with that
Article.
A CONSTITUTIONAL
CONVENTION

Included in the legislation
authorizing the Conference is
a reference to th e Tenth
Amendment' s reservation "to
the people" of all powers "not
delegated to the United States
by the Constitution." The
charges of fiscal irresponsibility and unfunded mandates
levelled against the federal
government apply equally to
the reserved powers of the
people as to the states. Thus,
the legislation by its own
terms authorizes the Conference to act on behalf of the
people, as well as on behalf of
the states and their political
subdivisions.
Moreover, the charge to
Conference participants goes

beyond fiscal irresponsibility
and unfunded mandates. It
commissions them to find
"constructive remedies for a
more balanced state-federal
governance partnership for
the 21st century" and to focus
their agenda upon "fundamental, structural, and longterm reforms."
This sweeping and futuristic mandate reflects the conviction, also stated in the
enabling legislation, that the
"states have been the principal agents of government reform, including updating their
constitutions and modernizing and restructuring governmental institutions, and,
al ong with l ocal governments, have been the pioneers
of governmental innovation,
thus responding to the needs
of their citizens."
This is a prescription for a
constitutional convention.
And it does not matter that the
Conference will not be convened in accordance with any
constitutionally approved
process. For as Don Fotheringham as observed:

[T]he Convention of 17R7
[was not] called according to
the established rules of the
day. The original 13 states
ignored the amendment process established in the Articles
of Confederation. The delegates who attended the 1787
convention were vested with
power by their state legislatures, power that extended far
beyond their constitutional
mandate. Fotheringham in
The New American 22 (Mar.
6, 1995).
It is further noteworthy
that the Conference will be
convened if 27 States vote to
participate and send a delegation of the state's governor
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and four legislators, one from
each party in each of the two
legislative branches. At the
Conference, each state delegation shall have one vote.
Again Fotheringham has
noted that these formalities
are strikingly similar to those
governing the constitutional
convention of 1787:

... [O]ur Founders met in
Philadelphia and opened the
Convention on May 27, 1787
with only seven (a simple majority) of the 13 states represented. That is precisely the
minimum percentage wanted
by the governors and conveners in the process that is now
underway.
... [T]hat majority will certifY the power they seek in
their convention just as... at
the Constitutional Convention of 1787... [which was
also governed by] a one-state,
one-vote rule. /d. at 22-23.
No matter how vigorous
the denial, the legislation
authorizing the Conference of
the States has all the earmarks
of a full-fledged constitutional convention, or the precursor to one, especially if its
States' Petition meets resistance in Congress.
And the political climate is
ready for drastic change. The
American public is fed-up
with politics as usual, especially as practiced in Washington, D.C. With the failure
of the Balanced Budget and
the Congressional Terms
Limit Amendments in Congress, the Conference of the
States will offer to the people
promises of wholesale structural change in the way that
governments do business.
But is the proposed Conference of the States the right
vehicle? Would it act on be-
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half of the people? Or would
it act on behalf of the state and
local government leaders and
their professional patrons?

STATE'S RIGHTS
The legislation calling for
a Conference of the States begins with a reference to the
Constitution's having "established a balanced compound

1776 and March 1781 between the Continental Congress and the State
legislatures and that gave
birth to the Articles of Confederation.
What happened in those
frrst five years of America's
history as an independent nation is most instructive. The
state legislatures interposed
themselves between the peo-

Not once does the enabling legislation refer to encroachments
upon the original right of the
people to limit their governments by superior paramount
law, the Constitution.
system of governance and
through the Tenth Amendment reserved all nondelegated and nonprohibited
powers to the States or to the
people." From thence, however, the legislation focuses
exclusively upon alleged
grievances that the state governing authorities have with
the federal government.
Not once does the enabling
legislation refer to encroachments upon the original right
of the people to limit their
governments by superior
paramount law, the Constitution. Not once does it allege
any grievance pertaining to
the unalienable rights of the
people.
Rather, the flavor of the
legislation partakes of an intergovernmental struggle for
power and is not unlike the
fight that took place from July

ple and the Continental Congress and brokered the division of power between the
state and national governments.
Six years later, America
faced a true constitutional crisis. The Articles of Confederation had failed to unify the
country. Trade wars had broken out among the states .
Worthless paper money
threatened the national economy. The young nation was
on the verge of economic and
political collapse.
J. Q.
Adams, "The Jubilee of the
Constitution," reprinted in 6
Journ. of Christian Jurispr. 1,
14-18 (1987).
Why did this happen?
John Qunicy Adams, 52 years
later, claimed that the Articles
of Confederation failed because they were illegitimate:

There was ... no congenial-

ity of principle between the
Declaration of Independence
and the Articles of Confederation. The foundation of the
former were a superintending
Providence - the rights of
man, and the constituent revolutionary power ofthe people.
That of the Lauer was the sovereignty of organized power,
and the independence of the
separate or dis-united
States...
In the Declaration of Independence, the enacting and
constituent party and delegating sovereign power, is the
whole people of the United
Colonies. The recipient
party, invested with power, is
the United Colonies, declared
United States.
In the articles of confederation, this order of agency
is inverted. Each state is the
constituent and enacting
party, and the United States in
Congress assembled, the recipient of delegated power and that power, delegated
with such a penurious and
carking hand, that it had more
the aspect of a revocation of
the Declaration of Independence than an instrument
to carry it into effect. J.Q.
Adams, "The Jubilee of the
Constitution," reprinted in 6
Journ. of Christian Jurispr. 1,
7, 9 (1987).

THE RIGHT OF THE
PEOPLE
What Adams wrote 156
years ago remains true today.
The right of the people is not
identical to "states' rights."
First of all, it is the right of the
people, not the states, to determine the form of their civil
government. As the Declaration put it:
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[G]overnments are insti- publish and declare, That
tuted among men, deriving these United Colonies are,
their just powers from the and of right ought to be,
consent of the governed; that FREE and INDEPENDENT
whenever any form ofgovern- STATES....
(Emphasis
ment becomes destructive of added.)
these ends, it is the right of the
Adams claimed that the
people to alter or abolish it, national unity proclaimed in
and to institute a new govern- the Declaration was contrament, laying its foundation on dicted in two crucial respects
such principles, and organiz- in the Articles of Confederaing its powers in such form, as tion. First, Article I stated
to them shall seem most likely
to effect their safety and happiness....
The Articles of Confederation were illegitimately
adopted because they had
been proposed and adopted by
"a power usurped upon the
people, by the joint agency of
the state legislatures and of
their delegates in Congress,
without any authority from
the people whatever." Id. at
10.
Second, the nation's charter, the Declaration of Independence, declared that the
United States of America was
one nation, not a league of 13
sovereign and independent
states. This, Adams contended, followed from the
opening sentence and the
closing paragraph:

sertion of sovereignty, not in
the people of each state, but in
each state. Id. at 10.
In contrast, the Preamble
of the Constitution affirmed
that "the people of the United
States"- not the States nor the
people of the several states established the Constitution.
And they established it "in order to form a more perfect union," the nation having

that "[t]he style of this Confederacy shall be 'The United
States of America."' Adams
protested that the original
draft of this article had contained the word, name,
whereas the final draft had
substituted the word, style:

already been formed 11 years
previously by the Declaration
of Independence. See Titus,
"The Declaration, the Constitution, and the Laws ofNature
and of Nature's God," The

Even this change of a single word, there was the spirit
of disunion; a name being apWHEN, in the course of propriately applied to the
human events, it becomes nec- unity, and a style to the pluralessary for one veople to dis- ity of the aggregate body. Id.
solve the political bands at 10.
which have connected them
Second, and more signifiwith another, and to assume, cantly, Article II stated that
among the powers of the "[e]ach State retains its soverearth, the separate and equal eignty, freedom, and indestation to which the laws of pendence, and every ·power,
nature and of nature's God jurisdiction, and right, which
is not by this Confederation
entitle them....
We, therefore, the repre- expressly delegated to the
sentatives of the UNITED United States in Congress asSTATES OF AMERICA ... do, sembled." Adams registered
in the name, and by the this vigorous objection:
[T]he second article... was
authority of the good people
of these colonies, solemnly transformed into a direct as-

Because "the people of the
Union" was "the constituent
body," of the United States, it
was the people who delegated
power to the national and state
governments by this constitutional instrument. Again,
Adams put it well:

Laws of Nature and of Nature's God 35-43 (1992).

[T]he delegation of power
was not from each state retaining its sovereignty, and all
rights not expressly delegated
by the states, but from the people of each and of all the
states, to the United States in
Congress assembled, representing at once the whole people and all the states of the
Union. Id. at 20.
While there is nothing ex-

plicit affirming state sovereignty over the people in the
legislation calling for a Conference of the States, there are
statements that strongly imply
it. For example, the ninth
WHEREAS clause in the Virginia Resolution points to the
"states" as the "principal
agents of government reform"
and to them and the "local
governments" as "the pioneers of government innovation."
There is no comparable
clause giving any credit to the
people.
Nor is there any reference
in the enabling legislation that
the people of the states have
been consulted on the desirability of a Conference of the
States. Rather, as Don Fotheringhamhas noted, the prime
movers of the conference appear to be government officials and their professional
mentors. The New American
21-28. Indeed, the uniform
legislation states that the Conference "shall be convened
under the ... auspices of the
Council of State Governments." (See also the tenth
and eleventh WHEREAS
clauses.)
The danger, then, posed by
the Conference of the States is
a reversal of roles between the
States and the people. It is the
people, not their representatives, who ought to decide if "fundamental,
structural, and long-term reforms" are needed to meet the
current crisis in the nation.

A CONSTITUTIONAL
COUNTERREVOLUTION
What reforms are likely to
be forthcoming from a Con-
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ferencedominated by government officials and their professional benefactors? The
enabling legislation advertises its primary purpose to be
the "restoring of balance in
the federal system." But the
thrust of the paragraph referring to constitutional change
is modernization and innovation, not restoration. See
Paragraph 9.
The diffusion of power between a general government
and 50 individual and independent States, however, is
not a modern or innovative
idea. Rather it was contemplated by the Constitution's
original drafters as well as established in the nation's original charter. The problem is
that this original design has
been ignored and flaunted,
leading to the very crisis that
has given rise to the call for a
Conference of the States.
In Federalist No. 39, James
Madison laid out the federative structure of the original
union, and it was decidedly
not that under which Americans live today:

abolished by it at pleasure. In
For example, Chief Justice
the latter, the local or munici- John Marshall explained that
pal authorities form distinct Congress could regulate interand independent portions of state commerce only to prothe supremacy, no more sub- mote
the
economic
ject, within their respective well-being of the nation, but
spheres, to the general never to establish a national
authority, than the general health, welfare, or safety polauthority is subject to them, icy for all of the people. Such

The idea ofa national government involves in it, not
only an authority over the individual citizens, but an indefinite supremacy over all
persons and things, so far as
they are lawful objects of lawful government. Among a
people consolidated into one
nation, this supremacy is
completely vested in a national legislature. Among
communities united for particular purposes, it is vested
partly in the general and
partly in the municipal legislatures. In the former case, all
local authorities are subordinate to the supreme; and may
be controlled, directed, or

This is the federal principle
reinforced by the Tenth
Amendment which reserved
"powers not delegated to the
United States, nor prohibited
by it to the States ... to the
States respectively or to the
people."
For over one hundred
years the governments of the
United States and of the States
operated within this constitutional framework. While
there were differences of
opinion about the scope of the
powers of the general government, even those who gave a
broad interpretation to those
powers honored the constitutional text delimiting them.

within its own sphere. In this
relation, then, the proposed
government cannot be
deemed a national one; since
its jurisdiction extends to certain enumerated objects only,
and leaves to the several
States a residuary and inviolable sovereignty over all
other objects.

objects were exclusively
within the state's police powers. See Gibbons v. Ogden, 22
U.S. (9 Wheat.) 1, 189-90,
203-04 (1824) and Titus,
"Gridlock," The Forecast 2
(Oct. 1994).
With theadventofthe20th
century, Congress gradually
enacted legislation encroaching upon the constitutionally
reserved powers of the States.
See Id. at 3. Then, Franklin
Delano Roosevelt's New
Deal in the 1930's and 1940's
put to death any notion that
Congress was limited in its
powers. By the mid-1960's
Lyndon Baines Johnson completed this unconstitutional
revolution with his Great Society, relegating the states to
mere functionaries of an outof-control national government.
Finally, at the close of the
20th century, the American
people and many of their
elected leaders are calling for
fundamental change. But it is

not the Constitution that
needs changing. It is the federal government that needs
correction.
The Conference of the
States, however, is premised
upon the assumption that the
Constitution is in need of
change. Paragraphs 7 and 8 of
the preamble of the enabling
legislation claims that state
efforts to change the balance
of power between Washington D.C. and the States have
failed. Paragraph 9 touts the
States as the fountainhead of
constitutional change for
changing times.
But the states have not, until recently, resisted Congressional overreaching. Rather,
they have actively cooperated
with an ever expanding federal government until now when the federal funds have
run out. Judged by the preamble of the legislation authorizing the Conference of the
States, the conveners would
not be calling for a conference
had not the federal government run out of money. See
paragraphs 4 through 6.
The constitutional problem with unfunded mandates
is not that they are unfunded,
but that they exist. For their
very existence compromises
the integrity of the states as
states. Those mandates range
from voter registration towelfare benefits, from environmental regulations to the
administration of criminal
justice in the state courts.
Such matters are not within
the enumerated powers of the
federal government and, consequently, must be left to the
states.
The governors of several
states are beginning to resist,
most notably by refusing to
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enforce the new "motor
voter" law. See Lee, "Killing
Unfunded Mandates," The
New American 5 (Mar. 6,
1995). Recently, such resistance has not fared well in the
courts. Just 10 years ago, the
Supreme Court washed its
hands of all such litigation by
refusing to resolve jurisdictional disputes between Congress and the states and their
political subdivisions. Gar-

cia v. San Antonio Metropolitan Transit Authority, 469

u.s. 528 (1985).
Seven years later, however, the Court intervened in
a dispute between the general
government and the state of
New York, ruling that "Congress has substantial power
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under the Constitution to encourage the States to provide
for the disposal of radioactive
waste, [but] the Constitution
does not confer upon Congress the ability simply to
compel the States to do so."

predicted, would be "essential
to prevent an appeal to the
sword and a dissolution of the
compact.. .. "

New York v. United States,

Instead of calling for
amendments to the Constitution, state government officials should renew their
efforts to resist federal encroachments upon their reserved powers through court
action. They should also refuse to accept federal money
that seduces them to engage in
programs that are fiscally irresponsible or infringements
upon the liberties of the people.
By insisting on a return to

505 u.s.-' 120 L.Ed. 2d
120, 133 (1992).
Madison, in Federalist No.
39, contemplated that the Supreme Court would serve as
"the tribunal which is ultimately to decide...controversies relating to the boundary
between the two jurisdictions." And he asserted that
the Court was to resolve such
controversies "according to
the rules of the Constititution." Such resolutions, he

CONCLUSION

the original constitutional
principles, the state and local
officials would fulfill their duties as lower civil magistrates,
calling the President, the Congress, and the federal courts to
account to the people for violations of the constitutional
covenant.
The Constitution does not
need mending, but the practices of the governmental officials, both state and federal,
do. It is time that the people
insist that their elected representatives adhere to their
original obligations to them.
The Conference of the States
appears to be heading in a dif~
ferent direction.

Conference of the States
Uniform Legislation as Enacted on
January 20, 1995
by The General
Assembly of the
Commonwealth of
Virginia.

SENATE JOINT
RESOLUTION NO. 278

Endorsing a Conference
of the States for the purpose
of restoring balance in the
federal system and resolving
that the Commonwealth shall
participate in the Conference.

Patrons - (Names omitted.)

WHEREAS, the United

States Constitution established a balanced compound
system of governance and
through the Tenth Amendmentreserveallnondelegated
' powers to the states or to the
I people; and
1
WHEREAS, over many
years the federal government
has dramatically expanded
the scope of its power and
preempted state government
authority and increasingly
has treated the states as administrative subdivisions or
as special interest groups,
rather than equal partners;
and

WHEREAS, the federal
government has generated
massive deficits and continues
to mandate programs that state
and local governments must
administer; and
WHEREAS, the number of
federal unfunded mandates
has grown exponentially during the past 30 years and has
profoundly distorted state
budgets, thereby handcuffing
the ability of state leaders to
provide appropriate and
needed services to their constituencies; and
WHEREAS, since 1990,
the federal government has en-
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acted at least 42 major statutes
imposing burdensome and expensive regulations and requirements on states and
localities; and
WHEREAS, the number
of these mandates nearly
equals that of all mandates enacted in the prior two decades;
and
WHEREAS, persistent,
state-led endeavors have consistently failed to generate
any substantial reaction or
remedy from the federal government; and
WHEREAS, the United
States Supreme Court has repeatedly determined that the
states must look to Congressional action and related political remedies for protection
against federal encroachments on the reserved powers
of the states; and
WHEREAS, in recent
years, states have been the
principal agents of government reform, including updating their constitutions and
modernizing and restructuring governmental institutions,
and, along with local governments, have been the pioneers
of government innovation,
thus responding to the needs
of their citizens; and
WHEREAS, the Council
of State Governments has created a bipartisan steering
committee for the Conference
of the States which has proposed a resolution of participation to the 50 states; and
WHEREAS, the Conference of the States promises
the potential to communicate
broad bipartisan public concern on the extent to which the
American political system has
been distorted and to provide
a formal forum for state gov-

ernments collectively to propose constructive remedies
for a more balanced state-federal governance partnership
for the 21st century; and
WHEREAS, it is timely
and proper that the Commonwealth express its endorsement of the Conference of the
States and its commitment to

scribed in section (2) to be
convened as provided in section (3). The delegation shall
consist of five voting persons
as follows: (a) the Governor
or, if the Governor does not
wish to be a member of the
delegation, then a constitutional officer selected by the
Governor; and (b) four legis-

participate by adopting the
resolution of participation
proposed by the steering committee; now, therefore, be it
RESOLVED by the Senate, the House of Delegates
concurring, That the following be adopted by the General
Assembly:
(1) A Delegation of five
voting persons from the Commonwealth of Virginia shall
be appointed to represent Virginia at a Conference of the
States for the purposes de-

lators, two from each house
selected by the presiding officers of that house. No more
than two of the four legislators may be from the same
political party. Each presiding officer may designate two
alternative legislator delegates, one from each party,
who have voting privileges in
the absence of the primary
delegates.
(2) The delegates of the
Conference of the States will
propose, debate and vote on

elements of an action plan to
restore checks and balances
between the states and the national government. Measures
agreed upon will be formalized in an instrument called a
States' Petition and returned
to the delegation's state for
consideration by the entire
legislature.
(3) The Conference of the
States shall be convened under the Section 501(c)(3) auspices of the Council of State
Governments in cooperation
with the National Governor's
Association and the National
Conference of State Legislatures no later than 270 days
after at least 26 legislatures
adopt this resolution without
amendment.
(4) Prior to the official convening of the Conference of
the States, the steering committee will draft: (a) the governance structure and
procedural rules for the Conference; (b) the process for receiving
rebalancing
proposals; and (c) the financial and administrative functions of the Conference,
including the Council of State
Governments as fiscal agent.
(5) The bylaws shall: (a)
conform to the provisions of
this resolution; (b) specify
that each state delegation
shall have one vote at the Conference; and (c) specify that
the Conference agenda be
limited to fundamental, structural long-term reforms.
(6) Upon official convening of the Conference of the
States, the state delegations
will vote upon and approve
the Conference governing
structure, operating rules and
bylaws.
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The Free Exercise Clause - The
Religious Freedom Restoration
Act of 1993
religion, thereby requiring the fore the Subcommittee on Civil
State to prove a compelling in- and Constitutional Rights of
terest for the restriction . the Committee on the Judicior three years after the "Abortion: A Religious ary, House of Representatives
Supreme Court handed Right?," Christianity Today on H.R. 2797 7 (1 02d Cong.,
down its decision in 52-53 (June24, 1991).
2d Sess. May 13 and 14,
Employment Division, DeThe bill's religious sup- 1992).
partment ofHuman Resources porters countered that the conCiting arecentACLU chalv. Smith, 494 U.S. 872 (1990), cerns expressed were lenge to Utah' s new more rea coalition of religious and '"sufficiently remote and the strictive abortion law as a
civil rights organizations la- concrete advantages suffi- violation of a woman's religbored in Congress to secure ciently high, that those who ious free exercise rights, Reppassage of a bill that would, in .support both religious free- resentative Hyde noted that the
effect, overrule it.
dom and the prolife cause trial judge had dismissed the
At frrst, a number of relig- should support this legisla- claim solely on the basis of the
ious groups actively opposed tion."' Notwithstanding this Smith rule. He, for one, was
the proposed legislation on the appeal, Congressman Henry unwilling to risk the threat that
ground that it would under- Hyde (R. Ill.), a key early the proposed bill posed to the
mine their efforts to protect the sponsor of the bill dropped his unborn no matter what benefit
lives of the unborn. The U.S. support, and a number of evan- it might be to religious freeCatholic Conference and the gelicallobby groups - includ- dom.
In the dialogue that folNational Right to Life Com- in g the Christian Action
mittee (NLRC) argued that the Cou ncil and Concerned lowed the first panel of witnew bill, if enacted into law, Women for America - backed nesses, Michael J. Kopetski
(D. Or.) seized the opportunity
would "create... a new statu- off. !d. at 53.
With the religious commu- to ask Dallin H. Oaks of the
tory basis for proabortion litinity divided, the House of Quorum of the Twelve Aposgation."
Don Johnson , legislative Representatives Subcommit- tles of the Mormon church and
director of the NRLC, called tee on Civil and Constitutional Robert Dugan, Jr., Director of
attention to the Religious Coa- Rights, Committee on the Ju- the Office of Public Affairs,
lition for Abortion Rights' diciary, held hearings on May National Association of Evanlong-standing claim that "re- 13 and 14, 1992 "to shed light gelicals, where they stood on
ligious-liberty rights and 're- and to hear both sides ... of this this issue:
[Are] you ... saying that the
productive rights' are imp or tant issue." Repreinseparable." Johnson main- sentative Hyde opened the free exercise of religion is so
tained that the proposed bill hearings, announcing that he fundamental, it is so important
would allow a woman to chal- could not support the bill in its that when you have a choice of
lenge any law restricting abor- present form "based on the a possible abortion-related istions on the ground that it bill's predictable impact on sue... that you are [still] willburdened her free exercise of abortion law." Hearings Be- ing to support this piece of
(Part IV of a series on the
Free Exercise Clause.)

F

Atfirst, a
number of religious groups actively opposed
the proposed
legislation on
the ground that
it would undermine their efforts to protect
the lives of the
unborn.

9
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legislation.
Mr. OAKS. That is correct, a good statement of the
position.
Mr. KOPETSKI. Mr.
Dugan.
Mr. DUGAN. And, absolutely, without religious freedom there wouldn't be much
of a pro-life movement; there
would be some but not a great
deal.
Mr.HYDE. But without
life there wouldn't be any
need for religious freedom.
Id. at 59.
Representative Hyde's appeal to life carried the day and
the Religious Freedom Restoration Act of 1991 died in the
102d Congress.
Then, on June 29, 1992,
the United States Supreme
Court shocked the country
when three Reagan/Bush appointees joined with Justices
Harry Blackmun and John
Paul Stevens to reaffrrm the
essential holding of Roe v.

Wade. Planned Parenthood
of Southeastern Pa. v. Casey,
505 u.s.--, 120 L.Ed. 2d 67
(1992).
And, in November 1992,
the people elected William
Jefferson Clinton to the presidency. With the Court and
the Presidency lin ed up
against the pro-life cause, the
pro-life opposition to the Religious Freedom Restoration
Act in Congress crumbled.
Congressman
Hyde
dropped his opposition to the
bill, claiming that his pro-life
concerns had been addressed
by changes in the language of
the statute and in the Committee report:

Because the bill now
clearly imposes a statutory
standard that is to be interpreted as incorporating all

"federal court cases" prior to
Smith, and free exercise challenges to abortion restrictions
were ultimately unsuccessful
prior to Smith, we are confident that although such
claims may be brought pursuant to the Act, they will be

supra, at 7 with H.R. Rep. No.
88, supra.
NO LEGISLATIVE
AUTHORITY

The threshold constitutional question raised by

Lost in the bipartisan euphoria, however, were several
constitutional questions, including what right Congress
has to substitute its interpretation of the Free Exercise
Clause for that of the Supreme Court.
unsuccessful. H.R. Rep. No.
88, 103d Cong., 1st Sess.
(May 11, 1993).
W ith concessions like
these from the pro-life camp,
the House of Representatives,
on M ay 11, 1993, unanimously passed the Religious
Freedom Restoration Act of
1993 (RFRA). On October
27, 1993, the Senate - by a
vote of 97 to 3 -followed suit.
On November 16, 1993,
President Clinton signed
RFRA into law.
L ost in the bipartisan
euphoria, however, were several constitutional questions,
including what right Congress
has to substitute its interpretation of the Free Exercise
Clause for that of the Supreme
Court. Congressman Hyde
had asked that question at the
May 1992hearings, buthedid
not return to it in 1993. Contrast Hearings on H.R. 2797,

RFRA is not whether Congress has the "power to overrule" a Supreme Court
opinion. Rather, it is whether
Congress has any authority at
all to pass legislation to protect religious freedom.
Congress is a legislature of
enumerated powers. Before it
can act it must find in the written constitution a grant of
power over the subject matter
covered by the statute and it
must state an object or purpose conferred upon Congress by that grant of power.
Gibbons v. Ogden, 22 U.S. (9
Wheat.) 1 (1824 ); United
States v. Darby, 312 U.S. 100
(1941).
In the alternative, if the
subject matter of a statute is
not one of the enumerated
powers, Congress must demonstrate that the statute enacted is a "necessary and
proper means" to regulate a

subject matter over which
Congress has power and that
the purpose of the statute is
within the scope of that grant
of power. McCulloch v.
Maryland, 17U.S. (4 Wheat.)
316 (1819); Katzenbach v.
McClung, 379 U.S. 294
(1964).
According to Section 2(a)
of RFRA, the subject matter
of the Act is the "unalienable
right" of the "free exercise of
religion." According to Section 2(b), the purpose of
RFRA is to "restore" the free
exercise of religion to its position before the Smith case
and to provide a religious
freedom claim or defense in
every case where government
has burdened it.
The Constitution does not
confer upon Congress any
power over the subjects of religious freedom or of religion
generally. The First Amendment addresses the subject
matter, but does not grant any
power to Congress. To the
contrary, the First Amendment denies to Congress any
power whatsoever to pass a
"law respecting .an Establishment of religion orprohibiting the Free Exerci se
thereof.. .."
Given this textual evidence, neither the House nor
the Senate claimed that Congress had specific authority to
regulate religious freedom, as
such. Both claimed, however, that RFRA was an exercise of power under Section 5
of the 14th Amendment. See
H.R. Rep. No. 88, 103d Con g.,
1st Sess. (May 11 1993) and
S. Rep. No. 111, 103d Cong.,
1st Sess. (July 27, 1993).
Section 5 authorizes Congress to enact "appropriate
legislation" to enforce the
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provisions of the 14th
Amendment. Those provisions, in turn, prohibit certain
actions by the States. Thus, in
order to sustain a claim of
authority under Section 5 of
the 14th Amendment, Congress must demonstrate that it
is protecting the Free Exercise
of religion from adverse action by state governments or
their political subdivisions.
E.g., Katzenbach v. Morgan,
384 U.S. 641 (1966).
Thetextof~isnotso

limited.
First, ~ applies to action by the federal government as well as to action by
the states. See Sections 3(a),
Section 5, and Section 6.
Therefore, the subject matter
of RFRA is not within the
grant of power contained in
Section 5 of the 14th Amendment.
Second, RFRA does not
state its purpose to be the protection of religious freedom
from infringement by the
states. Instead, it states its
purpose to provide a uniform
rule governing religious freedom litigation arising out of
cases against both the federal
and the state governments.
See Section 2(a) and Section
5(1). Section 5 of the 14th
Amendment grants no such
power to Congress.
{A federal district judge so
ruled in arecentcasein Texas,
although a contrary ruling had
been made by a federal trial
judge one month previously
in Hawaii. Contrast Flores v.
City of Boerne, -F. Supp.
--, 63 USLW 2572, 2573, n.
1 (W.D. Tx Mar. 15, 1995)
with Belgard v. Hawaii, No.
93-00961 (D. Haw. Feb. 3,
1995).}
Nor can Congress parlay

10
the Necessary and Proper
Clause of Article I, Section 8
with Section 5 of the 14th
Amendment in order to justify
enactment of~. The Judiciary Committee of the
House of Representatives, but
not of the Senate, attempted to
do just that:

... [T]he Committee believes that Congress has the

of such constitutional norms
by state law. See South Carolina v. Katzenbach, 383 U.S.
301 (1966); Oregon v.
Mitchell, 400 U.S . 112
(1970); City of Rome v.
United States, 446 U.S. 156
(1980); Thornburgh v. Gingles, 478 U.S. 30 (1986).
Even when Congress has
acted to protect the constitu-

Even when Congress has acted to
protect the constitutional rights of
citizens apart from the actions of
States, the Court has been careful to
lodge that power either as necessary
and proper to secure those rights
from unconstitutional state action
or as necessary and proper to secure a right that arises out of a
power granted to the federal governconstitutional authority to enact H.R. 1308. Pursuant to
Section 5 of the Fourteenth
Amendment and the Necessary and Proper Clause embodied in Article I, Section 8
of the Constitution, the legislative branch has been given
authority to provide statutory
protection for a constitutional
value when the Supreme
Court has been unwilling to
assert its authority. The Supreme Court has repeatedly
upheld such congressional
action after declining to find
a constitutional protection itself. H.R. Rep. No. 88.
Not one case cited in support of this claim of power
addressed a statute that imposed "a constitutional value"
upon the federal government.
All were addressed to denials

tional rights of citizens apart
from the actions of States, the
Court has been careful to
lodge that power either as necessary and proper to secure
those rights from unconstitutional state action or as necessary and proper to secure a
right that arises out of a power
granted to the federal government. See, e.g., United States
v. Guest, 383 U.S. 745 (1966).

Cf Oregon v. Mitchell, supra.
Therefore, the Necessary
and Proper Clause coupled
with Section 5 of the 14th
Amendment cannot support
RFRA's comprehensive coverage of both state and federal
infringements upon the Free
Exercise of religion.
The only possible power
that Congress could claim to
impose a uniform rule of Free

Exercise on both the state and
national governments is its
authority over the federal
courts. The Necessary and
Proper Clause refers not only
to powers expressly granted
to Congress, but also to powers granted to other departments of the federal
government, including the judiciary. The power of Congress over the judiciary,
however, is carefully circumscribed by Article m. Section
1 vests the judicial power of
the United States in one Supreme Court and in whatever
lower federal courts that Congress from time to time creates. Section 2 confers
judicial power on certain
kinds of cases, mandating that
such judicial power extend to
all cases arising under the
Constitution.
By its terms, Article ill
limits Congressional authority to the creation of lower
federal courts and to the allocation of jurisdiction within
the federal court system.
On its face, RFRA does not
purport to be a regulation of
federal court jurisdiction.
Rather, it contains a substantive rule defining the meaning
of Free Exercise of religion as
provided for in the First
Amendment. (Sections 2 and
3.) The Senate Judiciary
Committee Report contains
ample evidence that RFRA
was not contemplated as a
limit on the jurisdiction of the
federal courts.
First, the Report observed:

... [T]he right to observe
one's faith,Jree from Government interference, is among
the most treasured birthrights
of every American. That right
is enshrined in the free exercise clause of the first amend-
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ment .. .. This fundamental
right may be undermined not
only by Government actions
singling out religious activities for special burdens, but
by governmental rules of general applicability which operate to place substantial
burdens on individuals' ability to practice their faiths.
Sen R. No. 111, 103d Cong.,
1st Sess.
Second, the Report
claimed that throughout history the courts failed to protect this view of religious
freedom until 30 years ago
"with the Supreme Court's
landmark decision in Sherbert
v. Verner."
But, the Report continued,
that protection has been removed when the Court in
Smith abandonned the compelling state interest test of the
Sherbert case.
So, the Report concluded,
in order to implement its view
of religious freedom, the Senate is enacting RFRA, utilizing the compelling state
interest test as the defining
substantive rule of free exercise of religion.
Instead of limiting jurisdiction of the federal courts in
Free Exercise cases, Congress
has commanded the courts to
apply RFRA as the substantive rule of law in those cases.
Section 3(c). Not only does
the Constitution not authorize
Congress to act in this manner, it explicitly forbids it.
USURPATION OF
JUDICIAL POWER

Article III, Section 1 of the
Constitution vests the "judicial power of the United
States .. .in one Supreme
Court, and in such inferior
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courts as the Congress may,
from time to time, ordain and
establish."Article III, Section
2 extends this judicial power
to "all cases ... arising under
this Constitution" and provides that "the Supreme Court
shall have appellate jurisdiction, both as to law and fact"
over such cases "with such exceptions, and under such
regulations, as the Congress

494 U.S. 872 (1990) and
O'Lone v. Estate of Shabazz,
478 U.S. 342 (1987). All
claims in federal and state
courts decided pursuant to
these two bills [sic] can be
relitigated and some will succeed under the bill's standard
which favors the claimant. S.
Rep. No. Ill.
The Senate Report reads
like an appellate opinion. It

shall make."
What is most remarkable
about RFRA is the naked
claim that Congress has supervisory jurisdiction over the
Supreme Court. Congressman Henry Hyde and six of
his House Judiciary colleagues expressed the claim
most bluntly:
The purpose of H.R. 1308
is to overturn the 1990 decision of the United States Suprem e Court in Oregon
Employment Services Division v. Smith, 494 U.S. 872.
H.R. Rep. No. 88.
Senator Alan Simpson
agreed:
S. 578 is intended to overturn Employment Division,
Department of Human Resources of Oregon v. Smith,

conducts a review of Justice
Scalia's majority opinion and
Justice O'Connor's concurring opinion in Smith. It then
examines Justice Souter's
concurring opinion on Smith
in the Hialeah case. Finally,
it concludes that the Smith
case was wrongly decided and
that the true rule ofFreeExercise of religion is that found in
the compelling state interest
test as applied by the Court
before Smith.
Having
adopted that test, the Report
instructs the courts that they
must follow Congress' s ruling, not the Supreme Court's
in Smith.
The House behaved in like
manner, being careful to advise the courts that "the purpose of this Act is to

overcome the effects of the
Supreme Court's decision in
Smith" and not to overrule
cases decided under the Establishment Clause. H.R.
Rep. No. 88.
None of this would be constitutionally objectionable if
Congress were amending a
statute in order to reverse an
erroneous interpretation of
that law. But here Congress is
revising a court opinion
which it perceives to be an
erroneous interpretation of
the Constitution and imposing that revised interpretation
upon the courts.
Since 1803, it has been settled that "it is...the province
and duty of the judicial department to say what the law
is." Marbury v. Madison, 5
U.S . ( 1 Cranch) 137, 177
(1803). It is not the province
of Congress to say what the
law is, but only to "prescribe...rules by which the duties and rights of every citizen
are to be regulated." Federalist No. 78 It is for the judiciary, not the legislature, to
interpret and apply the rule.
Relying on both the legislative history and upon the
Marbury case, a federal district judge has held that
RFRA is an unconstitutional
exercise of judicial power.
Flores v. Boerne, supra. And
rightfully so~
With the passage of
RFRA, Congress did not purport to have enacted a rule of
law. Rather, it simply
claimed that its interpretation
of the Free Exercise Clause
was superior to that of the Supreme Court's. Yet, the Senate Report conceded that
Congress had no power to interpret and apply that clause
or on any other provision of
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the Bill of Rights:

As the Supreme Court
said: The very purpose of a
Bill ofRights was to withdraw
certain subjects from the vicissitudes of political controversy, to place them beyond
the reach of majorities and
officials and to establish them
as legal principles to be applied by the courts. S. Rep.
No. 111.
By the very passage of
RFRA, Congress has contradicted itself. How can the legal principles of the Bill of
Rights be insulated from "the
vicissitudes of political controversy" if Congress has the
final authority to define those
principles?
The answer is unmistakably clear. If Congress can
define Free Exercise of religion in an "expansive" way, as
it claims to have done in
RFRA, then it can define Free
Exercise in a miserly way
should it be dissatisfied with
RFRA's results or if the political climate becomes more
hostile to religious dissenters.
Even the Senate recognized that its effort in RFRA
put it on a collision course
with the essential purpose of
the Bill of Rights:

One's right to life, liberty,
and property, to free speech,
a free press,Jreedom of worship and assembly, and other
fundamental rights may not
be submitted to vote; they depend on the outcome of no
elections. S. Rep. No. 111 .
America's founders embraced this principle when it
established an independent
judiciary, separated from the
legislative and executive
powers. Alexander Hamilton, writing in defense of this
constitutional separation,
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quoted the great Montesquieu:

whatever it chooses. How
can a written constitution
limit the power of a legislature if that body has authority
to decide for itself what those
limits are? The answer is that
no legislative body may say
what the law of the constitution is, that is the province of
the judiciary.
This does not mean that
Congress has no power when

Even the Senate recognized
that its effort in RFRA put it
on a collision course with the essential purpose of the Bill of
Rights

Nor was it based upon an incomplete or inadequate factual picture. To the contrary,
the Court in Smith rejected the
compelling state interest test
as incompatible with the substantive Free Exercise guarantee.
Both the Senate and the
House adopted RFRA in order to repudiate the constitutional norm in Smith. Some
may argue that such a repudiation is within the power of
Congress, if the legislative repudiation enhances the people's constitutional rights.
Such a position has found
some support on the Court,
but only in relation to the special role granted to Congress
to enforce the Civil Rights
Amendments . See, e.g.,

it disagrees with a judicial ap-

Katzenbach v. Morgan, supra.

[T]here is no liberty, if the
power ofjudging be not separated from the legislative and
executive powers. Federalist
No. 78.
Hamilton took this point a
step further, claiming that
there is no government of
laws, if "the legislative body
are themselves the constitu-

tional judges of their own
powers:"

[T]he courts were designed to be an intermediate
body between the people and
the legislature, in order,
among other things, to keep
the latter within the limits assigned to their authority. The
interpretation of the laws is
the proper and peculiar province of the courts. A constitution is, in fact, and must be
regarded by the judges, as a
fundamental law. It therefore
belongs to them to ascertain
its meaning.... Federalist No.
78.
The very purpose of a written constitution, wrote Chief
Justice John Marshall in Marbury v. Madison, supra, was
to create a "superior paramount law, unchangeable by
ordinary means."
If Congress has the authority to determine what that superior
paramount law means, then it
can by defining that law do

plication of a constitutional
norm. It may, for example,
make factual findings demonstrating that the factual picture before the courts was not
a complete or accurate one,
justifying a legislative remedy that goes beyond what the
courts might have ordered to
enforce that same constitutional norm. E.g., Oregon v.

Mitchell, supra.
The House Judiciary Committee tried its best to slip
RFRA into this category of
cases when it stated in its report that all RFRA did was "to
provide statutory protection
for a constitutional value
when the Supreme Court has
been unwilling to assert its
authority." H.R. Rep. No. 88.
But the Court's refusal in
Smith to apply the compelling
state interest test was not
based upon a lack of judicial
will to enforce the full scope
of the Free Exercise Clause.

As noted previously,
RFRA cannot be justified as
such an exercise of power, because the object of the legislation is not limited to the
actions of the States and their
political subdivisions. Moreover, upon closer examination RFRA does not enhance
Free Exercise rights, but diminishes them.
The First Amendment absolutely protects the free exercise of religion from any law
that prohibits it. In contrast,
RFRA subordinates the free
exercise of religion to any law
which the government "demonstrates" to be "in furtherance of a compelling
governmental interest" so
long as it is "the least restrictive means of furthering that
compelling governmental interest." Section 3.
~
(To be continued.)
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RELIGIOUS FREEDOM
RESTORATION ACT OF
1993
A Bll.L To protect the free
exercise of religion .
Be it enacted by the Senate
and House of Representatives
of the United States Congress
assembled.
SECTION 1. SHORT TI1LE. This Act may be cited
as the Religious Freedom
Restoration Act of 1993.
SECTION 2. CONGRESSIONAL FINDINGS AND
DECLARATION OF PURPOSES.
(a) Findings. - Congress
finds that -(1) the framers of
the Constitution, recognizing
free exercise of religion as an
unalienable right, secured its
protection in the First Amendment to the Constitution;
(2) laws "neutral" toward
religion may burden religious
exercise as surely as laws intended to interfere with religious exercise;
(3) governments should
not burden religious exercise
without compelling justification;
(4) in Employment Division v. Smith, 494 U.S. 872
(1990) the Supreme Court virtually eliminated the requirement that the government
justify burdens on religious
exercise imposed by laws
neutral toward religion; and

(5) the compelling interest
test as set forth in prior Federal court rulings is a workable test for striking sensible
balances between religious
liberty and competing prior
governmental interests.
(b) Purposes. - The purposes of this Act are (1) to restore the compelling interest test as set forth in
Sherbert v. Verner, 374 U.S.
398 (1963) and Wisconsin v.
Yoder, 406 U.S. 205 (1972)
and to guarantee its application in all cases where free
exercise of religion is burdened; and
(2) to provide a claim or
defense to persons whose religious exercise is burdened
by government.
SECTION 3. FREE EXERCISE OF RELIGION
PROTECTED.
(a) In General. - Government shall not burden a person's exercise ofreligion even
if the burden results from a
rule of general applicability,
except as provided in subsection (b).
(b) . Exception. - Government may burden a person's
exercise of religion only it it
demonstrates that application
of the burden to the person ( 1) is in furtherance of a com-

pelling governmental interest;
and
(2) is the least restrictive
means of furthering that compelling governmental interest.
(c) Judicial Relief. -A person whose religious exercise
has been burdened in violation of this section may assert
that violation as a claim or
defense in a judicial proceeding and obtain appropriate relief against a government.
Standing to assert a claim or
defense under this section
shall be governed by the general rules of standing under
article III of the Constitution.
SECTION 4. ATTORNEY'S FEES (omitted)
SECTION 5.
TIONS.

DEFINI-

As l:lSed in this Act -( 1) the
term "government" includes a
branch, department, agency,
instrumentality, and official
(or other person acting under
color of law) of the United
States, a State, or a subdivision of a State;
(2) the term "State" in~
eludes the District ofColumbia, the Commonwealth of
Puerto Rico, and each territory and possession of the
United States;
(3) the term "demonstrates" means meets the bur-
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dens of going forward with
the evidence and of persuasion; and
(4) the term "exercise of
religion" means the exercise
of religion under the First
Amendment of the Constitution.
SECTION 6. APPLICABILITY.
(a) In General. - This Act
applies to all Federal and State
law, and the implementation
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shall be construed to authorize any government to burden
any religious belief.

of that law, whether statutory
or otherwise, and whether
adopted before or after the enactment of this Act.

SECTION 7. ESTABLISHMENT CLAUSE UNAFFECTED.

(b) Rule ofConstruction.Federal statutory law adopted
after the date of the enactment
of this Act is subject to this
Act unless such law explicitly
excludes such application by
reference to this Act.
(c) Religious BeliefUnaffected. - Nothing in this Act

I

Nothing in this Act shall be
construed to affect, interpret,
or in any way address that portion of the First Amendment
prohibiting laws respecting
the establishment of religion
(referred to in this section as

the "Establishment Clause").
Granting government funding, benefits, or exemptions,
to the extent permissible under the Establishment Clause,
shall not constitute a violation
of this Act. As used in this
section, the term "granting",
used with respect to government funding, benefits, or exemptions, does not include the
denial of government funding, benefits, or exemptions.

The Lighter Side
Courtroom Follies

(excerpts from actual court
cases, compiled by Mary
Louise Gilman in Humor in
the Court, 1977)
Q. Did you ever stay all
night with this man in New
York?
A. I refuse to answer that
question.
Q. Did you ever stay with
this man in Chicago?
A. I refuse to answer that
question.
Q. Did you ever stay all
night with this man in Miami?
A.No.
Q. Doctor, did you say he
was shot in the woods?
A. No, I said he was shot in
the lumbar region.
Q. Are you married?

A. No, I'm divorced.
Q. And what did your husband do before you divorced
him?
A. A lot of things I didn't
know about.
Q. What happened then?
A. He told me, he says, " I
have to kill you because you
can identify me.
Q. Did he kill you?
A.No.
Q. Did he pick the dog up
by the ears?
A.No.
Q. What was he doing with
the dog's ears?
A. Picking them up in the
air.
Q.Where was the dog at
this time.
A. Attached to the ears.
Q. The truth of the matter

is that you were not an unbiased, objective witness, isn't
it. You too were shot in the
fracas?
A. No, sir. I was shot midway between the fracas and
the navel.
Q. (Showing picture to
man) That's you?
A. Yes, sir.
Q. And you were present
when the picture was taken,
right?
Q. When he went, had you
gone and had she, if she
wanted to and were able, for
the time being excluding all
the restraints on her not to go
also, would he have brought
you, meaning you and she,
with him to the station?
OTHER LAWYER: Objection. That question should
be taken out and shot!
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Top 10 Boneheads of All
Time
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solved, if possible, to get to
the ship; so I pulled off my

1. Dan O'Leary- O'Leary,
of the Port Huron baseball
team, came to bat against Peoria with the score tied.
O'Leary hit what may have
been the ftrst home run of his
career. After rounding the
bases, he was declared out. He
had run around the bases the
wrong way.

2. William Jennings Bryan
-When serving as U.S. secretary of state, he invited Switzerland to send its navy to the
opening of the Panama Canal.
3. Babe Herman - The
Brooklyn Dodger's star outfielder and slugger stole second base - with the bases
loaded.
4. Engineers of the
Howard Hotel of Baltimore After completing construction, the contractors installed
boilers and started fires - before discovering they had forgotten to build a chimney.
5. The U.S. Mint - A few
years ago they printed a run of
Gold coins imprinted with " In
Gold We Trust."
6. U.S. National Academy
of Design- Awarded second
place to Edward Dickenson in
an art competition - following
the award ceremony they discovered that his piece had
been hanging upside down.
7. Daniel Dafoe - In his
immortal novel Robinson
Crusoe, the author had his
shipwrecked castaway try to
salvage some goods: "I re-

the production of its banana
crop. The Italians were not
heartened - Italy has no banana crop.
(compiled from The Book
of Lists, by David Wallechinsky, Irving Wallace and Amy
Wallace, 1977.)
A Rat is a Rat by Any
Other Name

clothes, for the weather was
hot to extremity, and took to
the water." After the naked
Crusoe climbed aboard the
ship: "I found that all the
ship's provisions were dry;
and being well disposed to
eat, I went to the bread room
and filled my pockets with
biscuits."
8. Tintoretto- This painter,
in his renowned oil, Israelites

Gathering Manna in the Wilderness, depicts Moses' men
arm e d with
Hmmm.

shotguns.

A tourist wanders into a
back-alley antique shop in
San Francisco's Chinatown.
Picking through the objects
on display he discovers a detailed, life-sized bronze sculpture of a rat. The sculpture is
so interesting and unique that
he picks it up and asks the
shop owner what it costs.
"Twelve dollars for the rat,
sir," says the shop owner,
"and a thousand dollars more
for the story behind it."
"You can keep the story,
old man," he replies, "but I'll
take the rat."
The transaction complete,
the tourist leaves the store
with the bronze rat under his

9. The French justice system- In 1863, Paul Hubert, of
Bordeaux, France, was convicted of murder and sentenced to life in jail. After
Hubert had served 21 years in
solitary confinement, his case
was reopened - and only then
was it found he had been convicted of murdering himself.
10. Lloyd George- At the
Versailles Peace Conference
in 1919, Lloyd George of
Great Britain advised Italy
that it could make up its commercial losses by increasing

arm. As he crosses the street
in front of the store, two live
rats emerge from a sewer

drain and fall into step behind
him. Nervously looking over
his shoulder, he begins to
walk faster, but every time he
passes another sewer drain,
more rats come out and follow
him. By the time he's walked
two blocks, at least a hundred
rats are at his heels, and people begin to point and shout.
He walks even faster, and
soon breaks into a trot as multitudes of rats swarm from
sewers, basements, vacant
lots, and abandoned cars. Rats
by the thousands are at his
heels, and as he sees the waterfront at the bottom of the
hill, he panics and starts to run
full tilt.
No matter how fast he
runs, the rats keep up, squealing hideously, now not just
thousands but millions, so that
by the time he comes rushing
up to the water's edge a trail
of rats twelve city blocks long
is beh ind him. Making a
mighty leap, he jumps up onto
a light post, grasping it with
one arm while he hurls the
bronze rat into San Francisco
Bay with the other, as far as he
can heave it. Pulling his legs
up and clinging to the light
post, he watches in amazement as the seething tide of
rats surges over the breakwater into the sea, where they
drown.
Shaken and mumbling, he
makes his way back to the antique shop.
"Ah, so you've come back
for the rest of the story," says
the owner.
"No," says the tourist, "I
was wondering if you have a
bronze lawyer."
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SPIRITUAL INVESTMENTS
By Marilyn J. Titus
For I say unto you, that
unto every one which hath
shall be given; and from him
that hath not, even that he hath
shall be taken away from him.
Luke 19:26.

J

esus concludes with
these words in the parable of the ten pounds.
It is the principle of use and
non-use. Yet, today we continue to hear the arm-chair critics complain about the rich
getting richer and the poor getting poorer.
Trying somehow to respond to these critics, even
Congressmen are attempting
to manipulate fmances or pass
laws to prove that they are on
the side of "the people" and
will somehow get the wealth
back to "the people."
In contrast, Jesus gave to
the poor when it was appropriate and also said, "the poor will
always be with us." He had
both true compassion and true
wisdom.
The parable of the ten
pounds certainly speaks about
the use of money. It says,
however, much more than that.
It can be applied to human
strength (use of muscles), to
intellect (use of the brain), or
to spiritual strength (use of the

Published once per month by Herbert W. Titus, J.D.

knowledge of God and His
Word.)
No man, when he hath
lighted a candle, covereth it
with a vessel, or putteth it under a bed; but setteth it on a
candlestick, that they which
enter in may see the light.
Luke 8:16.
From these words of Jesus
follow two major lessons:
1. For nothing is secret
that shall not be made manifest; neither anything hid, that
shall not be known and come
abroad. Luke 8:17.
2. Take heed therefore how
ye hear: for whosoever hath,
to him shall be given; and
whosoever hath not, from him
shall be taken even that which
he seemeth to have. Luke
8:18.
It is this second lesson that
I am directing to your attention. Consider what you have
heard and your knowledge of
God and His Word.
And another came, saying,
Lord, behold, here is thy
pound, which I have kept laid
up in a napkin, for I feared
thee...
And he saith unto him, Out
of thine own mouth will !judge
thee, thou wicked servant.
Thou knewest that I was an
austere man, taking up that I
laid not down, and reaping
that I did not sow:

Wherefore thou gavest not
thou my money into the bank,
that at my coming I might have
required mine own with interest"!
And he said unto them that
stood by, Take from him the
pound and give it to him that
hath ten pounds. Luke 19:2024.

Are you afraid to invest
what God has given to you
even in a safe place? Daily
quiet time of reading the Word
and prayer is pretty safe. Yet
some of you have been afraid
to commit yourself to this investment. Have you just
wrapped up your gift from
God and put it in the closet of
your heart or buried it in the
"personal matter" box?
In a world filled with pain
and tragedy, a neighborhood
filled with crime, a home filled
with conflict, a person filled
with sin, people are in great
need to hear the truth and be
delivered to a better life- a life
with Christ.
Have you sought to increase what God has given
you? Have you taken His
Word to others - speaking it,
writing it, teaching it, showing
it , living it? Are you hoping
for a big return? Blessed are
you. For he who is faithful
with little will be given much.
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