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THE BELTWAY BARONS 

"I have to use a lot of 
imagination to think 
that a congressman 
is a CEO because a 

CEO has lots of 
responsibilities. One 
is to keep control of 

their budget and 
control of the money 
they spend and know 
where they spend it." 

John Teets, CEO of 
Dial Corporation 

Last fall, Lesley Stahl 
of CBS's 60 Minutes 
smelled blood. With 

the November elections just 
10 days away, she had cor
nered her prey. Retiring - and 
about to be retired - members 
of Congress. 

She went right for the jugu
lar: 

The minute he retires, Sen
ate Majority Leader George 
Mitchell's pension will he 
$R4,000 a year. In the House, 
Minority Leader Bob Michel 
will get $107,000 a year .... lf 
indicted Congressman Dan 
Rostenkowski loses his race, 
he'll get ... $96,000 a year 
and he'll get it even if he's 
convicted. One of the so
called "Keating Five" sena
tors, Dennis DeConcini is 
retiring after just three terms. 
His starting pension: $55,669 
- not bad since he's already 
worth over $12 million, mak
ing him one of the richest men 
in the Congress. 

DeConcini mistakenly 
agreed to an on-camera inter
view. Stahl pressed if he was 
going to take his pension. De
Concini struck back: 

No, ... what about your pen
sion ... "! 

Stahl's response gave the 
audience a peek at why 60 
Minutes excels in investiga
tive journalism. With the 
cameras rolling, Stahl re
ported from the CBS person
nel office that she checked 
what her pension would be 
had she worked for the same 
length of time and for the 
same salary as had De
Concini. The answer: About 
$28,000, one-half of the sena
tor's. 

Then the scene shifted to 
Dial Corporation, the manu
facturer of Dial soap and 
Brillo pads, headquartered in 
DeConcini's home state of 
Arizona. The answer from 
Dial's personnel director- an 
even lower figure: $23,765 . 

But DeConcini protested: 
... / L]ook at {the] 
CEO's ... They are not half! 

Stahl retorted: Yeah, but 
you're not a CEO. 

DeConcini barked back: 
Well, what are we? When 

there's 100 of us, 400 on the 
other side, what are we? Are 
we just blue-collar workers? 

No, we're elected to be the 
CEO's ofthe legislative body. 

So Stahl trotted out John 
Teets, CEO of the Dial Corpo
ration. Teets had fun with this 
one: 

I have to use a lot of imagi
nation to think that a con
gressman is a CEO because a 
CEO has lots of responsibili
ties. One is to keep control of 
their budget and control of the 
money they spend and know 
where they spend it. 

But the dig didn't end 
there. Teets got nasty: 

Something else Congress
men don't do: They do not 
live by the same rules and 
regulations they have im
posed on every company in 
America. 

Ever resourceful, Stahl 
brought the audience back to 
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the issue at hand: 
The toughest rule Con

gress has imposed is the re
quirement that every 
company put aside pension 
money now to cover what 
they'll owe down the road 
when employees retire. 

But Congress doesn't put 
money aside ... 

If Congress had to play by 
the same rules that business 
has to play by, they would 
have to put aside $1.5 trillion 
right now to cover all the pen
sions the government has al
ready promised to 
bureaucrats, soldiers and 
members of Congress. 

Back at election time it ap
peared that the Republicans 
running for the House agreed 
that Congress could no longer 
treat themselves better than 
they treated the American 
people. In their Contract with 
America they promised that 
on their very first day in 
power, they would see to it 
that "all laws that apply to the 
rest of the country also apply 
equally to Congress." 

The first 100 days of the 
Republican's Contract with 
America have almost disap
peared. AndNewtGingrich's 
House has yet to act. 

Oh, there are a number of 
bills in the House calling for 
reduction of pension benefits, 
and even for total elimination 
of the Congressional pension 
system. But there is no push 
from the top like there has 
been to deal with greedy law
yers and welfare cheats. 

It is possible that the push 
will come, but it is not likely 
to bring significant change if 
the only consideration is dol
lars and cents. The Congres
sional pension system does 
not cost all that much in com-

parison with a number of 
other programs that are likely 
to get the axe. 

But the pension system is 
not primarily a spending is
sue. It is foremost an issue of 
power. By what authority has 
Congress created this lavish 
pension system for itself? 

NOT COMPENSATION 
FOR SERVICES 

Most Congressmen, if 

pressed, would contend that 
their pension system was cre
ated pursuant to the express 
grant of power given to them 
by Article I, Section 6, Para
graph 1: 

The Senators and Repre
sentatives shall receive a 
Compensation for their Serv
ices, to be ascertained by 
Law, and paid out of the 
Treasury of the United States. 

The Constitution's drafters 
agreed to this provision only 
after extended debate. A few 

convention delegates con
tended that members of Con
gress should serve without 
pay, just as members of the 
British Parliament did. But 
they did not prevail. Their 
fellow delegates were con
vinced that compensation was 
necessary to attract the best 
qualified for service and to 
keep them from temptation. 2 
Story, Commentaries on the 
Constitution, Section 851 
(1833). 

But who was to fix the 
level of compensation? The 
delegates briefly entertained 
the idea of fixing the amount 
in the constitution, itself. But 
that was dismissed as imprac
tical. Id. at Section 855. 

A more serious proposal 
was to leave it to the state 
legislatures or to the people. 
This was defeated by thenar
rowest of margins. Congress 
could not deal independently 
with the nation's business if it 
was dependent on the state 
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governments for their sala
ries. Id. at Sections 850 and 
854. 

Throughout the debates, 
the delegates assumed that 
Congress had no power to pay 
themselves unless it was spe
cifically granted in the written 
document. They made this 
assumption not only because 
it had not been a traditional 
practice in England or in 
America for the people's rep
resentatives to fix their own 
pay, but because it was con
trary to a fundamental princi
ple of "civil liberty." 

Thomas Jefferson cap
tured that principle in a 1778 
Bill that he introduced in the 
Virginia Assembly: 

[I]t being inconsistent with 
the principles of civil liberty, 
and contrary to the natural 
rights of the other members of 
the society, that any body of 
men therein should have 
authority to enlarge their 
powers, prerogatives, or 
emoluments without restraint, 
the said General assembly 
cannot at their own will in
crease the allowance which 
their members are to draw 
from the public treasury for 
their expences while on as
sembly; but to enable them so 
to do, an application to the 
body of the people has be
come necessary. 

And such application hav
ing been accordingly made to 
the freeholders of the several 
counties, and they having 
thereupon consented ... 

Be it therefore enacted by 
the General Assembly by ex
press authority and instruc
tion from the body of the 
people that the allowance to 
the several members of the 
present and all future assem
blies shall be... Bill for Giv-



The Forecast- April1995 

ing the Members of the Gen
eral Assembly An Adequate 
Allowance reprinted in 2 The 
Founders' Constitution 322 
(Kurland and Lerner, eds . 
1987) 

The legislature was re
quired to seek specific per
mission from their 
constituents to set their level 
of pay because such action 
was not a law. That is, it was 
not a general rule that applied 
equally to the legislators as it 
did to their constituents. So 
the ordinary constraints that 
accompanied the exercise of 
legislative power, protecting 
the people from abuse of that 
power did not apply. See 
Federalist No.5?. 

Thus, any grant of power 
to a legislature to pay itself for 
services must be strictly con
strued, lest the rights of the 
people be infringed. 

Article I, Section 6 author
izes the Congress to pay 
themselves "compensation 
for services." In 1828 Noah 
Webster defined compensa
tion to be "that which is given 
or received as an equivalent 
for services, debt, want, loss, 
or suffering; remuneration; 
recompense." Services was 
defined as "labor of ... body 
and mind, performed at the 
command of a superior, or in 
pursuance of duty, or for the 
benefit of another." 

An exact equivalent of the 
phrase, "compensation for 
services," was "salary" which 
Webster defined as "the rec
ompense or consideration 
stipulated to be paid to a per
son for services." 

Thus, throughout the con
stitutional convention, the 
delegates stated that they 
were addressing the issue of 
Congressional salaries or 

wages. See excerpts from the 
Records of the Federal Con
vention reprinted in The 
Founders' Constitution, su
pra, at 323-27. 

At no time did any delegate 
mention the issue of pensions. 

There was good reason for 
this. According to Webster, 
"a pension is an annual allow
ance of a sum of money to a 
person by government in con-

pension shall be granted, but 
in consideration of actual 
services, and such pensions 
ought to be granted with great 
caution, by the legislature, 
and never for more than one 
year at a time. Article 
XXXVI of the New Hamp
shire Constitution of 1784 re
printed in Sources of Our 
Liberties 3 8 6 (Perry, ed. 
1978). 

Former Congressman, Vice
President and President 
Gerald Ford is earning 

$240,000 per year on his 
pension. His lifetime salary 
for his years of service was 
$1.2 million; and his pen
sion will total over $5 mil
lion, "over four times what 

he made on the job. " 

sideration of pas_t services, 
civil or military." (Emphasis 
added.) 

Had the convention dele
gates contemplated a measure 
authorizing Congress to vote 
pensions for themselves, they 
surely would have heard from 
members of the New Hamp
shire delegation. For the 
1784 New Hampshire Consti
tution contained a severe limi
tation on the granting of 
pensions: 

Economy being a most es
sential virtue in all states, es
pecially in a young one; no 

Under a rule of strict con
struction, "compensation for 
services" must be rendered 
salary or wages. It cannot in
clude a "pension." 

Moreover, one can hardly 
conceive that the current pen
sion system is tailored in such 
a way as to provide compen
sation for past services. For 
example, former Congress
man, Vice-President and 
President Gerald Ford is earn
ing $240,000 per year on his 
pension. His lifetime salary 
for his years of service was 
$1.2 million; and his pension 
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will total over $5 million, 
"over four times what he 
made on the job." 

And Ford is not excep
tional. A number of retired 
Congressmen have already 
received more than a million 
dollars in pension benefits. 
Senate Majority Leader 
George Mitchell who retired 
at the end of 1994 "could 
choose a 'spouse survival an
nuity' that reduces his initial 
pension so that his much 
younger wife may continue to 
collect it after he dies:" 

Based on life expectancies 
used by insurance companies, 
the total pension payout for 
Mitchell and his surviving 
wife could be as high as $7.9 
million. " 25 Dollars & Sense 
1 (National Taxpayers Union 
July/August 1994). 

With options like these, it 
is apparent that the Congres
sional pension system is not 
even compensation for past 
services. Rather, it is a lavish 
welfare benefit that could 
hardly be within the authority 
of Congress to set for itself 
"compensation for services." 

NOT ASCERTAINED BY 
LAW 

In a lengthy letter written 
in 1785, John Adams de
fended the proposition that 
legislators should be paid "a 
moderate and reasonable" sal
ary: 

Every public man should 
be honestly paid for his serv
ices; then justice is done to 
him. John Adams to John 
Jebb quoted in 2 The Foun
ders' Constitution, supra, at 
323. 

"But," Adams asserted, 
"he should be restrained from 
every perquisite not known to 
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the laws .... " What Adams 
meant here is that no payment 
should be made to any public 
servant that was secret: 

The dependence and ser
vility in the possessors and ex
pectants, and the faction, 
contention, corruption, and 
disorder among the people, 
do not proceed from the legal 
profits of office, which are 
known to alL but from the per
quisites, patronage, and 
abuses which are known only 
to a few. Id. (Emphasis 
added.) 

About midpoint in the de
bate over compensation for 
Congress, 1 ames Wilson of 
Pennsylvania proposed that 
the salaries "be ascertained by 
the National Legislature." 
James Madison of Virginia 
objected that "the legislature 
would be too much interested 
to ascertain their own com
pensation. It would be inde
cent to put their hands into the 
public purse for the sake of 
their own pockets." 

Madison's objection was 
not that Congress should not 
vote their own pay. He was 
for that. He simply objected 
to Congress's ascertaining 
that pay as part of their inter
nal operations. Later Madi
son's view would be reflected 
in the constitutional text 
which provides that Con
gress's compensation for 
services must be "ascertained 
by law." 

In this context, ascertained 
must mean that Congress 
must "make certain" or "de
fine or reduce to precision" 
their compensation in a public 
law. Only if their salaries 
were spread upon the public 
record could the people have 
the opportunity to determine 
if Congress was overpaying 

itself and therefore be held ac
countable at the next election. 

The Court of Appeals for 
the District of Columbia ruled 
recently that the Ascertain
ment Clause was satisfied by 
a law delegating to the Presi-

dent the authority to recom
mend the "exact rates of pay" 
that he deemed advisable for 
members of Congress. Hum
phrey v. Baker, 848 F.2d 211 
(D.C. Cir. 1988). 

These rates of pay were ef
fective as law if Congress did 
not by joint resolution signed 
by the President reject them 
within 30 days. After the pas
sage of the 30-day period, the 
exact salary figures were to be 
printed in the Statutes at 
Large. 

The Court concluded that 
this procedure conformed to 
the Ascertainment Clause be
cause it required the eventual 
publication of the exact salary 
figures , thereby meeting the 
Clause' s purpose, namely, to 
assure that Congress would 
ultimately be held politically 
responsible for the level of the 

pay of its members. 
While the salary of a Sena

tor or Representative can eas
ily be ascertained by law, it 
took the Congressional Re
search Service 8 pages just to 
explain the various options 

and to set out the mathemati
cal formulae by which an in
dividual Congressman 's 
pension is ascertained. Even 
then the Report did not con
tain the specific pension that 
any individual member or for
mer member of Congress was 
entitled to. "Retirement for 
Members of Congress," CRS 
ReportforCongress (Mar. 22, 
1991). 

It took the sleuthing and 
careful calculations of the Na
tional Taxpayers Union to 
solve the statutes' labyrin
thine formulas to arrive at 
some reasoned estimates of 
the pensions of current mem
bers of Congress. See Na
tional Taxpayers Union 
Foundation News (Nov. 
1992). As for retired mem
bers, the Taxpayers Union 
was furnished pension data 
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under the Freedom of Infor
mation Act. So, neither the 
pension of a retired nor a cur
rent member of Congress is 
"ascertained" by law. To the 
contrary, the pension can only 
be ascertained by a taxpayer's 
watchdog organization like 
the National Taxpayers Un
ion. Clearly, the pension sys
tem is unconstitutional for it is 
not compensation that is "as
certained" by law. Rather, it 
is the very kind of secret per
quisite condemned by Amer
ica's founders and 
unauthorized by Article I, 
Section 6, Paragraph 1. 

FORBIDDEN TITLE OF 
NOBILITY 

Isaac Backus, a delegate to 
the Massachusetts convention 
called to vote on the ratifica
tion of the proposed United 
States Constitution called his 
fellow delegates attention to 
its prohibition against "all ti
tles of nobility:" 

Another great advantage, 
sir, in the Constitution before 
us, is its excluding all titles of 
nobility ... which hath been a 
main engine of tyranny in for
eign countries. But the 
American revolution was 
built upon the principle that 
all men are born with an 
equal right to liberty and 
property, and that officers 
have no right to any power but 
what is fairly given them by 
the consent of the people. 
And in the Constitution now 
proposed to us, a power is 
reserved to the people consti
tutionally to reduce every of
ficer again to a private 
station; and what a guard is 
this against their invasion of 
others' rights, or abusing 
their power. 2 Debates on the 
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Adoption of the Federal Con
stitution 150-51 (Elliot ed. 
1888). 

Under the current Con
gressional pension system, 
America's elected officials 
are hardly reduced to the "pri
vate station" from which they 
came. Nor are they required 
to live under the economic 
conditions that they helped 
create while in office as the 
rest of the American people 
must. 

As David Keating, Execu
tive Vice-President of theN a
tiona! Taxpayers Union, has 
repeatedly pointed out, the 
Congressional pension sys
tem protects its beneficiaries 
from inflation: 

Most of us that get pen
sions are on fixed incomes, so 
if we have high inflation, 
we're in the poorhouse, but 
that's not true for the Con
gress ... {because of] cost-of
living adjustments. But in the 
case of Congress, I wouldn 't 
call it cost of living. It's more 
like the cost of living it up 
because the pensions are so 
high to start with. (60 Min
utes Interview) 

To illustrate his point, 
Keating drew attention to Al
bert Gore, Sr. - father of the 
current vice-president -who 
retired in 1970, earning a sal
ary of $42,000. In 1994, his 
annual pension benefit was 
more than double at 
$102,000! 

And Gore is typical. The 
National Taxpayers Union 
Foundation (NTUF) reported 
in 1992 that "the typical de
parting senior incumbent 
leaving Congress will collect 
over $1.4 million during re
tirement. NTUF Chairman, 
1 ames Davidson, claimed that 
"many members of Congress 

could make more in retire
ment than a typical wage 
earner could earn in a life
time." 

A "title of nobility" within 
the meaning of Article I, Sec
tion 9 is not just a name -like 
Lord or Lady, Baron or Bar
oness. Rather, a title of nobil
ity was accompanied by 
special political and eco
nomic privileges that the ordi-

forthe people. Not of the spe
cial interests, by the special 
interests, and for the special 
interests. 

Alexander Hamilton wrote 
in Federalist No. 84 that the 
constitutional ban on titles of 
nobility were: 

The very cornerstone of re
publican government; for so 
long as they are excluded, 
there can never be serious 

The National Taxpayers Union 
Foundation (NTUF) reported in 1992 
that "the typical departing senior in
cumbent leaving Congress will collect 
over $1.4 million during retirement. 
NTUF Chairman, James Davidson, 

claimed that "many members of Con
gress could make more in retirement 

than a typical wage earner could earn 
in a lifetime. " 

nary person did not have. In
deed, American patriot and 
law teacher, St. George 
Tucker claimed that a title of 
nobility was of no signifi
cance unless it was attached to 
power and to wealth. I Black
stone's Commentaries: With 
Notes of Reference 217-18 
(St. Geo. Tuckered.) 

Article I, Section 9 prohib
its Congress from granting 
such titles. And for good rea
son. Special economic and 
political privileges corrupt 
just like "presents, emolu
ments, offices, and titles from 
foreign kings and princes" 
corrupt. Article I, Section 9 
forbids these as well . 

And so they should be. 
America's is a government of 
the people, by the people, and 

danger that the government 
will be any other than that of 
the people. 

Lesley Stahl closed the 60 
Minute expose of the Con
gressional Pension system 
with interviews of two mem
bers of theN ational Commis
sion of Entitlement Reform, 
Senators Bob Kerrey (D . 
Neb.) and Alan Simpson (R. 
Wy.) . 

Senator Kerrey saw Con
gressional action cutting its 
own pension system the key 
to reducing entitlements gen
erally: 

{U]nless you do congres
sional pensions, the American 
people will not give us per
mission to do the big things. 

Senator Simpson was of a 
different opinion. He com-
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plained that the American 
people really didn't appreci
ate the sacrifices that he and 
his fellow colleagues are 
making in the service of their 
country: 

There are people who 
think we ought to be paid 10 
grand a year and kick our 
butts out in the snow ... 

Well I used to practice law 
in the little town of Cody, 
Wyoming .. . ! could have 
stayed ... and assured my fu
ture. Instead I came here and 
invested a little bit of effort 
and time and a hell of a lot of 
work in the United States of 
America .... l've paid my dues 
and I've worked my ass off. 
And if I were home, I could 
have done a little better 
maybe, taking care of myself. 
I sure would have made a lot 
more per year than I make 
here .. .. 

In contrast to Senator 
Simpson, John Adams - 210 
years ago -wrote: 

Every public man ... should 
make no claims upon the 
gratitude of the public .... The 
cry of gratitude has made 
more men mad, and estab
lished more despotism in the 
world, than all other causes 
put together ... Let government 
be founded in justice; and let 
all claims upon popular grati
tude be watched with a jeal
ous eye. Letter of John 
Adams reprinted in 2 The 
Founders' Constitution at 
323. 

It is the view of Adams, not 
the view of Simpson, that in
formed the American consti
tution. And it is the 
constitution, not the Con
gress, that determines the pro
priety of their pensions. 
Without a doubt they flunk 
the constitutional test. ~ 
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ONE MAN/ONE VOTE 

The Warren Court 
birthed the "one 

man/one vote" rule 
-more recently, to 
the politically cor

rect, "one per
son/one vote" -

and transformed 
the political life of 

the nation. 

I remember the billboards 
well. IMPEACH EARL 
WARREN.They dotted the 

countryside out west in the late 
1950's and early 1960's. 

As a college student, I was 
vaguely familiar with the cause 
of it all. But I had kept aloof 
from the fight over the desegre
gation of schools and from the 
rights of defendants in criminal 
cases. 

Later, as a law student, I still 
managed to remain neutral even 
after my class in constitutional 
law. If my instructor reached 
Brown v. Board of Education, 
and the Court's rejection of the 
separate but equal doctrine, it 
had made no impression on me. 

Then to my surprise, I found 
myself - in the spring of 1962 
-challenged to choose sides. It 
did not come, however, over ra
cial discrimination or the rights 
of criminal defendants. It was 
over legislative reapportion
ment. 

On that day, my Federal 
Courts professor, Henry M. 
Hart, Jr. - one of the last of the 
great classical legal scholars at 
Harvard- came to class enraged 
after having read the Warren 
Court's opinion in Baker v. 
Carr, 369 U.S. 186 (1962). 

By the end of the lecture, Hart 
convinced me that the Court had 
no jurisdiction telling the states 
that they had to reapportion their 
legislatures to conform to some 
notion of equality hatched by the 
Court. It would prove to be a 
"political thicket," Hart intoned 
(quoting Justice Felix Frank
furter), that defied judicial reso-

lution. He predicted that once 
entered, the Court would notre
sist the temptation to remake 
America's political landscape. 

Professor Hart proved pro
phetic. Within 2 years, the 
Court handed down its decree: 
All state legislative bodies -both 
the house and the senate - must 
be apportioned so that each leg
islator represents a district of ap
proximately equal population. 
Reynolds v. Sims, 377 U.S. 533, 
577 (1964). 

Chief Justice Earl Warren 
waxed poetic: 

Legislators represent people, 
not trees or acres. Legislators 
are elected by voters, not farms 
or cities or economic interests. 
Id., 377 U.S. at 562. 

He also appealed to reason: 
Logically, in a society osten

sibly grounded on repre
sentative government, it would 
seem reasonable that a majority 
of the people of a State could 
elect a majority of that State's 
legislators. [To] sanction mi
nority control of state legislative 
bodies, would appear to deny 
majority rights in a way that far 
surpasses any possible denial of 
minority rights that might other
wise be thought to result. Id., 
377 U.S. at 565. 

But he ignored the Constitu
tion. When confronted with the 
fact that the Founders of the 
United States government had 
done just such an "illogical" 
thing when they created the na
tional Senate, the Chief Justice 
dismissed their Great Compro
mise as one of expediency, not 
principle. !d., 377 U.S. at 574. 

He subordinated the bicam
eral principle because he had 
made up his mind that popula
tion equality was absolutely nec
essary to protect the 
fundamental right to vote: 

[If] a citizen's right to vote is 
debased, he is that much less a 
citizen ... Population is, ofneces
sity, the starting point for con
sideration and the controlling 
criterionfor judgment in legisla
tive apportionment controver
sies. !d., 377 U.S. at 567. 

So the Warren Court birthed 
the "one man/one vote" rule -
more recently, to the politically 
correct, "one person/one vote" -
and transformed the political life 
of the nation. 

While some opposed this 
transformation, the general pub
lic appeared to accept it. Four 
years after Reynolds, congres
sional and state legislative dis
trict lines had been redrawn in 
almost every state. McKay, Re
apportionment: Success Story of 
the Warren Court, 67 Mich. L. 
Rev. 223,226-29 (1968). 

The Warren Court appeared 
to have won the support of the 
people.And so it continues to 
this day. Ordinary folk may not 
have much good to say about the 
Warren Court, but the "one 
man/one vote" rule is not in the 
litany of the Court's many sins. 

But it should be. For as Judge 
Robert Bork has pointed out: 

[T]he Warren majority's new 
constitutional doctrine was sup
ported by nothing .... Madison's 
writing on the republican form 
of government specified by the 
guarantee clause suggests that 
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state governments, which 
were structured as repre
sentative democracies, could 
take many forms, so long as 
those forms do not become 
"aristocratic or monarchi
cal." That is not easily trans
lated into a rigid requirement 
of equal weight for every vote. 
Bork, The Tempting of Amer
ica 86-87 (1989). 

THE RIGHT TO VOTE: 
STATED 

The right to vote, Chief 
Justice Warren asserted in 
Reynolds, is "fundamental" 
and "preservative of other ba
sic civil and political rights." 
Therefore, he concluded that 
"any alleged infringement of 
the right of citizens to vote 
must be carefully and meticu
lously scrutinized." Reynolds 
v. Sims, supra, 377 U.S. at 
561-62. 

The sole authority cited for 
this proposition was an 1886 
case named Yick Wo v. Hop
kins, 118 U.S. 351 (1886). 
Had the Chief Justice quoted 
the full text from that case, he 
would have written: 

Though not regarded 
strictly as a natural right, but 
as a privilege merely con
ceded by society, according to 
its will, under certain condi
tions, nevertheless it is re
garded as a fundamental 
political right, because pre
servative of all rights. Id., 
118 U.S. at 370. 

While the right to vote may 
be a fundamental "political 
right," it was not a right that, 
by nature, must be recog
nized. Those "natural" rights 
were listed in the Declaration 
of Independence as "life, lib
erty, and the pursuit of happi
ness." They are the ones 

endowed by the Creator. The 
right to vote, in contrast, was 
not even mentioned in the 
Declaration because it is one 
conferred by men. 

Had the Chief Justice 
quoted from Yick Wo in con
text, he would have placed the 
right to vote in its proper 
place, subordinate to the rule 

[S]ecured by those maxims 
of constitutional law which 
are the monuments showing 
the victorious progress of the 
race in securing to men the 
blessings of civilization under 
the reign of just and equal 
laws, so that, in the famous 
language of the Massachu
setts Bill of Rights, the gov-

By failing to place the right to vote in its 
proper place, the Warren Court naively 
elevated a mere political privilege into 

the nation's foundational principle. 

of law: 
When we consider the na

ture and the theory of our in
stitutions of government ... we 
are constrained to conclude 
that they do not mean to leave 
room for the play and action 
of purely personal and arbi
trary power ... [W]hile sover
eign powers are delegated to 
the agencies of government, 
sovereignty itself remains 
with the people, by whom and 
for whom all government ex
ists and acts. And the law is 
the definition and limitation 
of that power. Id., 118 U.S. at 
369-70. 

In some instances, the Yick 
Wo Court conceded, the peo
ple were protected only by 
means that were "purely po
litical, no appeal lying except 
to the ultimate tribunal of the 
public judgment, exercised 
either in the pressure of opin
ion or by means of the fran
chise." 

As for "the fundamental 
rights to life, liberty, and the 
pursuit of happiness," how
ever, they were: 

ernment of the Common
wealth "may be a government 
of laws and not of men. " I d., 
118 U.S. at 370. 

By failing to place the right 
to vote in its proper place, the 
Warren Court naively ele
vated a mere political privi
lege into the nation's 
foundational principle. Had 
the Court been more attentive 
to history and to the writings 
of America's Founders it 
would have recognized that 
the people are not the best 
keepers of their own liberties. 

John Adams addressed this 
very matter in 1787 when he 
wrote: 

... [A] representative as
sembly, "such as shall be suc
cessively chosen to represent 
the people, " ... are not the best 
keepers of the people's liber
ties or their own, if you give 
them all the power, legisla
tive, executive, and judicial. 
They would invade the liber
ties of the people, at least the 
majority of them would in
vade the liberties of the mi
nority, sooner and oftener 
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than an absolute monarchy, 
such as that of France, Spain, 
or Russia, or that of a well
checked aristocracy, like 
Venice, Bern, or Holland. 
Adams, Defence of the Con
stitution of Government ofthe 
United States as reprinted in 1 
The Founders' Constitution 
59 (Kurland and Lerner, eds. 
1987). 

Adams came to this con
clusion because he had a very 
different view of human na
ture than did the Warren 
Court: 

... [l]f the people never, 
jointly nor severally, think of 
usurping the rights of others, 
what occasion can there be 
for any government at 
all? ... There are some 
few ... whose whole lives and 
conversations show 
that ... they conscientiously re
spect the rights of others. 
There is a larger body still 
who ... frequently err ... Now, 
grant but this truth, and the 
question is decided. If a ma
jority are capable of prefer
ring their own private 
interests ... to that of the nation 
collectively, some provision 
must be made in the constitu
tion, in favor of justice, to 
compel all to respect the com
mon right, the public good, 
the universal law, in prefer
ence to all private and partial 
considerations. !d. at 59-60. 

Adams did not stand alone 
in his assessment of human 
nature. The writer of Federal
ist No. 51, defended the diffu
sion of legislative power 
between the national and state 
governments: 

It is of great importance in 
a republic not only to guard 
against the oppression of its 
rulers, but to guard one part 
of the society against the in-
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justice of the other part ... lf a 
majority be united by a com
mon interest, the rights of the 
minority will be inse
cure ... Whilst all authority in 
[the federal republic of the 
United States 1 will be derived 
from and dependent on the so
ciety, the society itseifwill be 
broken into so many parts, in
terests and classes of citizens, 
that the rights of individuals, 
or of the minority will be in 
little danger from interested 
combinations of the majority. 

Likewise, the writer of 
Federalist No. 62 claimed the 
Senate, chosen equally from 
each State, would be a benefi
cial check upon the House, 
chosen in proportion to the 
population. After noting that 
the method of selection of the 
Senate would protect the in
terests of the small states, the 
author asserted: 

Another advantage accru
ing from this ingredient in the 
constitution of the Senate is, 
the additional impediment it 
must prove against improper 
acts of legislation. No law or 
resolution can now be passed 
without the concurrence,Jirst, 
of a majority of the people, 
and then, of a majority of the 
States. 

This statement of the bi
cameral principle dated back 
to its American origin in the 
colonies where legislative 
power was divided between 
one legislative branch com
posed of unelected magis
trates and the other made up 
of elected freemen. Sources 
of Our Liberties 80-81 (Perry, 
ed. 1978). 

But the Warren Court was 
not interested in history. In
stead, it would let nothing 
stand in the way of its popula
tion equality ideal: 

The right of a citizen to 
equal representation and to 
have his vote counted equally 
with those of all other citizens 
in the election of members of 
one house of a bicameral state 
legislature would amount to 
little if States could effectively 
submerge the equal-popula-

The plea fell on deaf ears. 
Only two justices - Brennan 
and White - from the Warren 
Court majority remained on 
the Court. Of these two, only 
one - Brennan - was willing to 
find that the Equal Protection 
Clause had been violated. He 
concurred with Justice Thur-

Likewise, the writer of Federalist No. 62 
claimed the Senate, chosen equally from 
each State, would be a beneficial check 
upon the House, chosen in proportion of 

the population. 

tion principle in the appor
tionment of seats in the other 
house. Reynolds, supra, 377 
U.S. at 576. 

Soon, however, this ideal 
would be tested as the Court 
was challenged to make good 
on its promise that each indi
vidual's vote would count 
equally with every other indi
vidual's vote. 

THE RIGHT TO VOTE: 
REALITY 

Sixteen years after 
Reynolds, the Court enter
tained an Equal Protection 
challenge to the at-large elec
toral system adopted by the 
City of Mobile for the election 
ofits city commissioners. City 
of Mobile v. Bolden, 446 U.S. 
55 (1980). The original peti
tioners were black residents 
of the city. They complained 
that, because blacks com
posed only about one-third of 
the electorate and because of 
racial bloc voting, no one 
from the black community 
had been - or ever would be -
elected to the city commis
sion. 

good Marshall who dissented: 
The American ideal of po

litical equality, conceived in 
the earliest days of our colo
nial existence and fostered by 
the egalitarian language of 
the Declaration of Inde
pendence could not forever 
tolerate the limitation of the 
right to vote to white proper
tied males ... The Court's deci
sion today is in a different 
spirit ... .Id., 446 U.S. at 103. 

Marshall later explained 
his position more fully: 

The equal protection prob
lem attacked by the "one per
son, one vote" principle 
is .. . one of vote dilution: un
der Reynolds, each citizen 
must have an "equally effec
tive voice" in the election of 
representatives ... In the pre
sent case, the alleged vote di
lution, though caused by the 
combined effects of the elec
toral structure and social and 
historical factors rather than 
by unequal population distri
bution, is analytically the 
same concept: the unjustified 
abridgment of a fundamental 
right. I d., 446 U.S. at 
116. 
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It was enough, concluded 
Marshall, that a group demon
strate that "it has been effec
tively fenced out of the 
political process" for mem
bers of that group to make out 
a case of unconstitutional in
equality. Id., 446 U.S. at 122. 

Justice Potter Stewart - a 
Reynolds dissenter, writing 
for a plurality of the Court, 
disagreed. He claimed that 
Reynolds did not guarantee an 
"equally effective voice" in 
government for each voter, 
but only that the voter would 
not be hampered by malap
portioned districts in making 
his voice known. Id., 446 
U.S. at 77-78. 

If the Court ruled other
wise, Stewart claimed, then 
all sorts of groups and indi
viduals would have a consti
tutional complaint of 
inequality. Quoting from an 
earlier case, Stewart ex
plained: 

"This approach {of Justice 
Marshall] would make it dif
ficult to reject claims of 
Democrats, Republicans, or 
members of any political or
ganization ... who live in what 
would be safe districts in a 
single-member district system 
but who in one year or an
other, year after year, are 
submerged in a one-sided 
multi-member district vote." 
Id., 446 U.S. at 80. 

The only way that such 
"minority interests" could be 
protected was through some 
kind of "proportional repre
sentation or cumulative vot
ing." That, Stewart asserted, 
was not commanded by the 
Constitution. 

The issue of vote dilution, 
however, did not die with the 
Mobile case. 6 years later In
diana Democrats appeared 
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before the Court complaining 
that the Republicans had used 
the "one person/one vote" 
rule to gerrymander the State 
House and Senate districts in 
such a way as to deprive them 
of a majority in both legisla
tive branches even though 
they received a majority of the 
votes cast for all candidates 
for each. Davis v. Bandemer, 
478 U.S. 109 (1986). 

Notwithstanding specific 
language to the contrary in 
Reynolds, the Court rejected 
an Equal Protection challenge 
based upon the contention 
that a majority of voters ought 
to have a majority of repre
sentatives. Justice White ad
mitted that it was "inherent in 
the winner-take-all, district
based elections" that one 
party could win an over
whelming majority of the 
seats in a legislative body and 
only be a bare majority in the 
public at large. Id., 478 U.S. 
at 130. 

But, he said: 
[The] power to influence 

the political process is not 
limited to winning elections. 
An individual or a group of 
individuals who votes for a 
losing candidate is ~ 
deem.ed to be adequately rep
resented by the winning can
didate and to have as much 
opportunity to influence that 
candidate as other voters in 
the district. We cannot pre
sume ... that the candidate 
elected will entirely ignore 
the interests of those vot
ers ... even in a safe district 
where the losing group loses 
election after election. Id., 
478 U.S. at 132. (Emphasis 
added.) 

Dissenting Justice Powell 
debunked this claim: 

{I]t defies political reality 

to suppose that members of a 
losing party have as much po
litical influence over state 
government as do members of 
the victorious party. Id., 478 
U.S. at 170. 

Justice Powell recognized 
one political reality, but ig-

population ideal. Reynolds. 
supra, 377 U.S. at 578-81. 
Justice John Marshall Harlan 
warned the Court back then 
that "people are not ciphers 
and that legislators can repre
sent their electors only by 
speaking for their interests -

The "one man/one vote" doc
trine lives, continuing to spawn 
novel equality claims that com
mand the attention of the Court. 

nored another. It was the "one 
man/one vote" rule that en
abled Indiana's Republicans 
to wrap a cloak of legitimacy 
around their gerrymander of 
grotesque voting districts in 
disregard of established po
litical subdivision bounda
ries. 

Naively Justice Powell en
dorsed a "new rule" of elec
toral fairness, namely, that 
any redistricting plan would 
be tested primarily by two 
factors: the shape of the vot
ing district and the adherence 
to established political subdi
vision boundaries. Id., 478 
U.S. at 173. Even Justice 
White's plurality opinion rec
ognized that these would be 
key factors in determining 
whether a redistricting plan 
deliberately, and therefore un
constitutionally, discrimi
nated against a political group 
or party. Id., 478 U.S. 141-
42. 

Ironically, these were the 
very factors that the Warren 
Court had, 22 years before, 
submerged under its equal 

economic, social, political -
many of which do reflect the 
place where the electors live." 
Id., 377 U.S. at 623-24. 

His dissenting view has 
been, sotto voce, adopted by 
the Court. Yet, the Court re
fuses to confess error. So the 
"one man/one vote" doctrine 
lives, continuing to spawn 
novel equality claims that 
command the attention of the 
Court, most recently in the 
State of Colorado and in the 
City of Cincinnati, Ohio. 

THE RIGHT TO VOTE: 
PERVERTED 

On February 25, 1995, the 
Court granted certiorari in the 
case of Evans v. Romer. The 
court below had ruled that the 
people of Colorado had vio
lated the constitutional rights 
of homosexuals, lesbians, and 
bisexuals by denying to them 
their "fundamental right to 
participate equally in the po
litical process." Evans v. 
Romer, 854 P.2d 1270 (Colo. 
1993). 
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By a vote of 813,966 to 
710,151 (53.4% to 46.6%) the 
people of Colorado had 
passed Amendment 2 which 
prohibited any state or local 
government body from enact
ing any statute or policy 
"whereby homosexual, les
bian or bisexual orientation, 
conduct, practices, or rela
tionships shall constitute or 
otherwise be the basis of or 
entitle any person or class of 
persons to have or claim mi
nority status, quota prefer
ences, protected status or 
claim of discrimination." Id., 
854 P. 2d at 1272. 

The Colorado Supreme 
Court ruled that the people 
could not take this power 
from its representatives. 
Those who supported "gay 
rights" legislation, it asserted, 
had a constitutional right to 
take their case before the gov
ernment agency of their 
choice. Amendment 2 
"fenced" them out of the ordi
nary political processes and, 
thereby, denied to them their 
right to vote on the most im
portant issue affecting their 
lives. Id., 854 P. 2d at 1284-
85 . 
- Similarly, in Equality 

Found. v. Cincinnati, a Fed
eral District Judge ruled that 
the people of Cincinnati could 
not prohibit their city council 
by charter amendment from 
enacting protective legisla
tion on behalf of "gays, lesbi
ans, and bisexuals." Relying 
heavily on the Colorado 
precedent, the district judge 
ruled also that those who sup
ported such legislation had a 
fundamental right to take their 
plea for protection to the city 
council. On March 6, 1995, 
this case was argued on appeal 
to the 6th Circuit Court of Ap-
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peals. 
These are two most re

markable rulings. If upheld 
on appeal, they will revolu
tionize American constitu
tional law by supplanting the 
rule oflaw as the guarantor of 
rights with a right to vote 
without legal limitation. 
Moreover, they will elevate 
the Courts over the People in 
defining the form and struc
ture of American civil society. 

Neither of these rulings 
would have been possible but 
for the "one man/one vote" 
cases. Both courts began 
their opinions with the right to 
vote cases and sprinkled them 
with liberal quotes about 
meaningful and effective par
ticipation in the electoral 
process. Neither court began 
with any recitation of the na
tion's charter or the constitu
tion to ascertain the 
relationship of the right to 
vote and the rule of law. 

Had the judges done so, 
they would have had to ac
knowledge two foundational 
truths, both of which are 
found in the Declaration of 
Independence: 

1) That the rights to life, 
liberty, and property are en
dowed by the Creator and, 
consequently, must be "se
cured" by the civil order. 
They are not subject to the 
vote of the people or the peo
ple's representatives. 

2) That governments are 
instituted by men, "deriving 
their just powers from the 
consent of the governed." 
The powers conferred on gov
ernment are subject to change, 
but only by the people as a 
corporate body, not by the 
people's servants, executive, 
legislative, or judicial. 

In Romer v. Evans, the 

Colorado Supreme Court did 
not rule that homosexuals, 
lesbians, and bisexuals had an 
unalienable right to be pro
tected from discrimination on 
the basis of their sexual orien
tation. Nor did the court rule 
that any constitution pro
tected this right. !d., 854 P.2d 
at 1275. By the court's own 
determination, then, the right 

tionally dictated policy. By 
the Colorado Court's own rul
ing, the matter of discrimina
tion on the basis of sexual 
orientation is no different than 
these subjects. Nevertheless, 
that court has ruled that the 
people cannot place any con
stitutional limit upon how 
their elected representatives 
may treat them. 

If carried to its logical conclusion, the 
right to participate equally in the politi
cal process as developed by the district 
judge would cannibalize the entire Bill 

of Rights. 

to be free from discrimination 
on the basis of sexual orienta
tion, unlike race, was totally 
subject to the discretionary 
power of the legislature. 

As to such matters, the 
People may leave it to their 
elected representatives to 
make policy choices or, by 
means of the state constitu
tion, they may take that issue 
from those representatives al
together or may limit their 
powers regarding those is
sues. 

Prior to Amendment 2, the 
people of Colorado removed 
or limited a number of matters 
from the normal political 
processes, by dictating a con
stitutionally required policy 
binding on their agents . 
These included homestead 
exemptions, lotteries, pari
mutuel gambling, spurious 
and drugged liquors, preser
vation of forests, and sexual 
equality. 

None of these subjects are 
amenable to the power of civil 
authorities in Colorado except 
in accordance with a constitu-

This is astounding, espe
cially in a state formed under 
a Congressional enabling act 
requiring the state's constitu
tion to conform to "the princi
ples of the Declaration of 
Independence." 

And in a state whose Bill 
of Rights states: 

All political power is 
vested in and derived from the 
people; all government, of 
right, originates from the peo
ple, is founded upon their will 
only, and is instituted solely 
for the good of the whole. 

As for the Cincinnati case, 
the Federal District Court 
held that homosexuals, lesbi
ans, and bisexuals were a con
stitutionally protected class 
and an "independently identi
fiable class" who could not be 
fenced out of the ordinary po
litical process, lest they be de
nied their fundamental right 
to participate equally in the 
political process. 

But what about religious 
groups? Are they not consti
tutionally protected classes 
under the Free Exercise 
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Clause? And are they not in
dependently identifiable 
groups? Are they not fenced 
out of the political process by 
the courts' application of the 
Establishment Clause, pre
venting them from obtaining 
tax moneys from state and lo
cal legislatures to fund their 
pervasively religious 
schools? See Grand Rapids 
School Dist. v. Ball, 473 U.S. 
373 (1985). 

Would not these groups 
have as good a claim as the 
homosexuals that the consti
tutional prohibition against 
state tax support of religion 
fences them out of the politi
cal process? The federal dis
trict judge's interpretation of 
the Equal Protection Clause, 
requiring that unpopular 
groups have access to legisla
tures to enact policy measures 
in their favor, would devour 
the Establishment Clause pro
hibition of such public fund
ing. And if carried to its 
logical conclusion, the right to 
participate equally in the po
litical process as developed 
by the district judge would 
cannibalize the entire Bill of 
Rights. 

Even theW arren Court, in 
its heyday, would have re
fused to do this in the name of 
the Equal Protection Clause. 
On the other hand, there is 
plenty of language hanging 
around in that Court's one 
man/one vote cases to support 
a guarantee of equal participa
tion in the political process. 

Given the current Court's 
attempts to pare back on the 
one man/one vote doctrines, 
there is reason to believe that 
the Colorado and the Cincin
nati cases will be reversed. 
But don't count on it. ti"' 
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THE FREE EXERCISE 
CLAUSE: 1990- PRESENT 

Justice Scalia re
fused to submit a 
law prohibiting 

the general use of 
certain drugs to 
the compelling 

state interest test 
that had been util
ized by the Court 

in most Free Exer-
. . 

czse cases sznce 
1963. 

(Part III of a series on the 
Free Exercise Clause.) 

On April 17, 1990, the 
United States Supreme 
Court, in a 6 to 3 deci

sion, ruled that the First Amend
ment Free Exercise Clause did 
not require a state to exempt the 
sacramental use of peyote from 
its general laws prohibiting the 
use of certain drugs. Employ
ment Division, Department of 
Human Resources v. Smith, 494 
u.s. 872 (1990). 

To reach this result, Justice 
Antonin Scalia applied a juris
dictional test that had initially 
been framed by the Court 111 
years before: 

We have never held that an 
individual's religious beliefs ex
cuse him from compliance with 
an otherwise valid law prohibit
ing conduct that the State is free 
to regulate ... We first had occa
sion to assert that principle in 
Reynolds v. United States, 98 
U.S. 145 .. . (1879) where were
jected the claim that criminal 
laws against polygamy could 
not be constitutionally applied 
to those whose religion com
manded the practice. Id., 494 
U.S. at 878-79. By so ruling, 
Justice Scalia refused to submit 
a law prohibiting the general use 
of certain drugs to the compel
ling state interest test that had 
been utilized by the Court in 
most Free Exercise cases since 
1963. Justice Scalia claimed 
that this test- whereby the inter
est in protecting an individual's 

religious conscience is weighed 
against the interest of the state -
was "inapplicable" to a free ex
ercise challenge to "an across
the-board criminal prohibition 
on a particular form of conduct." 
Id., 494 U.S. at 884. 

Justices Sandra Day O'Con
nor, William Brennan, Jr., Thur
good Marshall, and Harry 
Blackmun disagreed. They 
maintained that the Free Exer
cise Clause demanded that relig
iously-motivated conduct be 
protected in every case "by re
quiring the Government to jus
tify any substantial burden 
on ... [such] conduct by a com
pelling state interest and by 
means narrowly tailored to 
achieve that interest." Id., 494 
U.S. at 894. 

The four justices preferred 
this balancing formula over the 
majority opinion's "categorical 
rule" because the balancing ap
proach was "more consisten.t 
with our role as judges to decide 
each case on its individual mer
its" and more "sensitive to the 
facts of each particular claim." 
Id., 494 U.S. at 899. 

Justice Scalia countered this 
assertion, noting that the balanc
ing formula invited judges to as
sess the importance of particular 
religious convictions, an area 
long considered outside the ju
risdiction of civil authorities. 
Id., 494 U.S. at 887. 

In addition, he cautioned that 
requiring the government to 
prove a compelling interest in 
order to override an individual's 

conscience "would be 
courting anarchy." Id., 
494 U.S. at 886, 888. 

Unpersuaded, the mi
nority justices insisted 
that "the compelling inter
est test reflected the First 
Amendment's mandate of 
preserving religious lib
erty in a pluralistic soci
ety." Id., 494 U.S. 903. 
Moreover, they asserted, 
abandonment of the com
pelling interest doctrine 
would sap the Free Exer
cise Clause of its vitality 
by limiting its coverage to 
"only the extreme and hy
pothetical situation in 
which a State directly tar
gets a religious practice." 
Id., 494 U.S. at 894. 

Two and one-half 
years later, however, what 
the dissenters charac
terized as an "extreme and 
hypothetical" case actu
ally came before the 
Court. The City of 
Hialeah, Florida enacted 
an ordinance prohibiting 
religious sacrifices of ani
mals. The City Council 
openly acknowledged that 
it had enacted the ordi
nance in response to plans 
to establish in Hialeah a 
"church" that practiced 
the ritual of animal sacri
fice. Church of the 
Lukumi Babalu Aye, Inc. 
v. City of Hialeah, 508 
U.S. --, 124 L.Ed. 2d 
472 (1993). 
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The Court unanimously 
held that the city ordinance 
violated the Free Exercise 
Clause. Justice Anthony 
Kennedy wrote the Court 
opinion, in which he applied 
the Smith jurisdictional test. 
He found the "object" of the 
city ordinance to be the relig
ious sacrifices of animals, not 
the prevention of cruelty to 
animals. Having determined 
that the law was neither "re
ligiously neutral" nor "gener
ally applicable," Justice 
Kennedy found that the city 
ordinance had singled out a 
religious practice for condem
nation, and therefore was pre
sumptively an unconst
itutional prohibition of the 
free exercise of religion. !d., 
124 L.Ed. 2d at 490-98. 

Justice Kennedy invoked 
the compelling state interest 
test, but he did so for a very 
limited purpose, namely, to 
insure that the Court had cor
rectly concluded that the pur
pose of the ordinance was not 
religiously neutral. Id., 124 
L.Ed. 2d at 498-500. 

Only two justices, Black
mun and O'Connor - both of 
whom dissented in Smith - re
fused to apply the jurisdic
tional test in Hialeah. Justice 
Blackmun reiterated his view 
that "Smith was wrongly de
cided," and proceeded to ana
lyze the case under the 
compelling state interest test: 

When the State enacts leg
islation that intentionally or 
unintentionally places a bur
den upon religiously moti
vated practice, it must justifY 
that burden by "showing that 
it is the least restrictive means 
of achieving some compelling 
state interest." Id., 124 L.Ed. 
2d at 520. 

While seven justices 

joined in Justice Kennedy's 
majority opinion, it would be 
a mistake to assume that the 
five to four vote in Smith had 
now widened to seven to two. 
To the contrary, Justice David 
Souter, in a concurring opin
ion, made it clear that he had 
"doubts about whether the 
Smith rule merits adherence." 
Id., 124 L.Ed. 2d at 507. 

Justice Souter maintained 

amination of the Smith rule in 
an appropriate case. Id., 124 
L.Ed. 2d at 517. In calling for 
that reexamination, he recom
mended a review of that rule 
"in light not only of the prece
dent on which it rested but 
also of the text of the Free 
Exercise Clause and its ori
gins." Id. 

THE SMITH RULE 

While seven justices joined in Justice 
Kennedy's majority opinion, it would be 
a mistake to assume that the five to four 
vote in Smith had now widened to seven 

to two. 

that the Smith rule was not at 
issue in Hialeah because the 
Hialeah ordinance violated 
the "noncontroversial princi
ple" that the Free Exercise 
Clause demands that the civil 
government not single outre
ligious practices, as such, and 
prohibit them. Id., 124 L.Ed. 
2d 507-10. 

Justice Souter observed, 
however, that the Smith rule 
contained an additional con
troversial principle that a gen
erally applicable law, that is, 
one that does not single out a 
religious practice, as such, is 
unquestionably constitutional 
under the Free Exercise 
Clause. This aspect of the 
Smith rule, in Souter's opin
ion, was not consistent with 
prior Court opinions and, con
sequently, had left the Court 
"with a free-exercise jurispru
dence in tension with it
self...." Id., 124 L.Ed. 2d at 
510-15. 

For this reason alone, Jus
tice Souter called for a reex-

RESTATED 

In his Hialeah concurring 
opinion, Justice Souter stated 
the Smith rule as follows: 

The proposition for which 
the Smith rule stands ... is that 
formal neutrality, along with 
general applicability, are suf
ficient conditions for constitu
tionality under the Free 
Exercise Clause. Id., 124 
L.Ed. 2d at 509. 

What Justice Souter meant 
by "formal neutrality" is that 
the Smith rule "secures only 
protection against deliberate 
discrimination" against relig
ious practices or, in other 
words, "only bar[s] laws with 
an object to discriminate 
against religion." Id. 

This is a crabbed reading 
of Smith, but one long held by 
its critics. In June 1991, three 
of its most influential aca
demic critics summarized the 
Smith holding in much the 
same terms as Justice Souter: 

The Court decided {in 
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Smith] that a law fa rb idding a 
religious practice presents no 
issue to be decided under the 
Free Exercise Clause, so long 
as it is framed in terms that 
are ostensibly "neutral" and 
"generally applicable." 
Gaffney, Laycock and 
McConnell, "An Open Letter 
to the Religious Community," 
First Things 44 (June 1991). 

Earlier, in 1990 and 1991, 
three of Smith's most influen
tial practitioner critics took a 
similar position: 

The Smith decision held 
that there is no pure religious 
liberty defense to generally 
applicable laws. Whitehead 
and Knicely, "Religious Free
dom Restoration Act: Wolf in 
Sheep's Clothing?" Ply
mouth Rock Foundation 
Leadership Memo 2 (1991). 

Justice Scalia, writing for 
the majority of the court, de
clared that religious conduct 
cannot stand in the face of a 
generally applicable criminal 
law unless the conduct finds 
support in one of the other 
protected freedoms of the 
First Amendment. Sharpe, 
"The Death of Religious Free
dom," Chalcedon Report 2 
(Nov. 1990). 

What Souter and these crit
ics have done is to ignore 
large chunks of Justice 
Scalia 's Smith opinion 
wherein he asserted that the 
Free Exercise Clause pro
vided two substantial jurisdic
tional barriers to the exercise 
of civil power. 

First, Justice Scalia clearly 
stated that the Free Exercise 
Clause protects "the right to 
believe and profess whatever 
religious doctrines one de
sires." Employment Division 
v. Smith, supra, 494 U.S. at 
877. From this jurisdictional 
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premise, he concluded that the 
Free Exercise Clause prohib
its the enforcement of any 
law, even a generally applica
ble one, ifthatlaw "represents 
an attempt to regulate relig
ious beliefs, [or] the commu
nication of religious 
beliefs .... " Id., 494 U. S. at 
882. 

This point can best be illus
trated by United States v. Bal
lard, 322 U.S. 78 (1944), a 
case cited favorably by Jus
tice Scalia. In that case, the 
defendants were indicted for 
mail fraud - a generally appli
cable, religiously neutral stat
ute - based upon allegations 
that the defendants had de
frauded people of their prop
erty by promising a divine 
cure for illnesses that medical 
doctors deemed incurable. 

Justice William 0. 
Douglas ruled that the Free 
Exercise Clause precluded 
any prosecution for mail fraud 
if based upon the allegation 
that the substantive religious 
claims made by the defen
dants were not true: 

Heresy trials are foreign to 
our Constitution. Men may 
believe what they cannot 
prove. They may not be put to 
the proof of their religious 
doctrines or beliefs ... [I]t 
would hardly be supposed 
that they could be tried before 
a jury charged with the duty 
of determining whether those 
teachings contained false rep
resentations .... If one could be 
sent to jail because a jury in a 
hostile environment found 
those teachings false, little in
deed would be left of religious 
freedom. !d., 322 U.S. at 86-
87. 

In other words, a mail 
fraud statute, if construed to 
prohibit false statements 

about religious faith and be
lief, would not be a valid law 
under the Free Exercise 
Clause. 

In contrast to Ballard, the 
religious claimants in Smith 
made no attempt to challenge 
the Oregon drug laws upon 
jurisdictional grounds. To the 
contrary, they conceded that 
the State had general jurisdic-

tion to regulate the use of 
drugs and that this general 
regulation was not an in
fringement upon religion. 

What they sought to estab
lish was a constitutionally re
quired exception to a 
concededly valid law based 
solely upon "their religious 
motivation," not upon an ob
jectively determined jurisdic
tional ground limiting the 
application of a generally ap
plicable law. Having failed to 
raise any Free Exercise juris
dictional challenge, Justice 
Scalia had no occasion to ad
dress it. Instead, he simply 

ruled that an individual's re
ligious convictions cannot 
constitutionally excuse him 
from compliance with "a gen
erally applicable and other
wise valid provision" of law. 
Employment Division v. 
Smith, supra, 494 U.S. at 878. 
(Emphasis added.) 

Justice Scalia did not, 
however, limit the Free Exer-

cise Clause to jurisdictional 
limitations on the scope and 
application of specific stat
utes. He went one step fur
ther, affirming that the Clause 
absolutely immunizes certain 
conduct from state regulation: 

[A]ssembling with others 
for a worship service, partici
pating in sacramental use of 
bread and wine, proselytiz
ing, abstaining from certain 
foods or certain modes of 
transportation. Id., 494 U.S. 
at 877. 

Here Justice Scalia empha
sized that the jurisdictional 
ban imposed by the Free Ex-
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ercise Clause was addressed 
to the conduct in question, not 
just to a statute and its inter
pretation. Later he stated that 
principle in propositional 
terms, albeit in the negative: 

We have never held that an 
individual's religious beliefs 
excuse him from compliance 
with an otherwise valid law 
vrohibiting conduct that the 
State is free to regulate Id., 
494 U.S. at 878-79. (Empha
sis added.) 

To illustrate this jurisdic
tional barrier, Justice Scalia 
gave several examples of con
duct that was within the ex
clusive governing power of 
the church, including acts of 
idolatry. Id., 494 U.S. at 877-
78. Such religious practices 
and their enforcement have 
always been considered out
side the jurisdiction of civil 
authorities, even when they 
are relevant to the resolution 
of property disputes, which 
are ordinarily within the 
authority of the State. See 
Presbyterian Church v. Hull 
Church, 393 U.S. 440, 445-
452 (1969). 

The point here is that the 
Free Exercise Clause, accord
ing to Smith, absolutely pre
cludes the application of a 
generally applicable law if to 
apply that law the civil 
authorities would be required 
to resolve a dispute over relig
ious practices and church 
government. Serbian Eastern 
Orthodox Diocese v. Milivo
jevich, 426 U.S. 696,708-725 
(1976). 

Again, the claimants in 
Smith made absolutely no ef
fort to prove that the Oregon 
drug laws interposed the State 
into a doctrinal dispute within 
the exclusive jurisdiction of 
the church. Hence, Scalia had 



The Forecast -April 1995 

no occasion to address 
whether their conduct was 
constitutionally immune from 
civil power under the Free Ex
ercise Clause. 

THE SMITH RULE 
APPLIED 

Properly understood, then, 
the Smith rule provides sig
nificant Free Exercise protec
tion to a variety of activities 
long considered immune from 
civil power. In fact, the Smith 
rule should afford even 
greater protection to those ac
tivities than the compelling 
state interest test because the 
Smith jurisdictional rule is an 
absolute or categorical one. 

Before turning to the appli
cation of the Smith rule in 
these areas, however, one 
should frrst examine .the his
tory of the application of the 
compelling state interest test 
to ascertain what protection 
that test had provided for re
ligious freedom claims during 
the 27-year period that it was 
applied by the Court. 

University of Chicago law 
professor, Michael McCon
nell - a vigorous critic of 
Smith- has conceded that "af
ter the last major free exercise 
victory in 1972, the Court re
jected every claim requesting 
exemption from burdensome 
laws or policies to come be
fore it except for those claims 
involving unemployment 
compensation, which were 
governed by clear precedent." 
McConnell, "Free Exercise 
Revisionism and the Smith 
Decision," 57 U. Chic. L. Rev. 
1109, 1120,n.45,1122,n.56. 

Professor McConnell 
found that religious conscien
tious objectors won only five 
times in the Supreme Court, 

whereas they lost almost dou
ble that number. He further 
noted that this losing record 
was especially significant 
when four of the five wins 
came in one subject matter 
area, unemployment benefits. 

These observations 
prompted Professor McCon
nell to observe that the com-

pelling state interest "doctrine 
was more talk than sub
stance:" 

In its language, it was 
highly protective of religious 
liberty. The government 
could not make or enforce any 
law or policy that burdened 
the exercise of sincere relig
ious belief unless it was the 
least restrictive means of at
taining a particularly impor
tant ("compelling") secular 
objective. In practice, how
ever, the Supreme Court only 
rarely sided with the free ex
ercise claimant, despite some 
very powerful claims. !d., at 
1109-10. 

What was really lost, with 

Justice Scalia's rejection of 
the compelling state interest 
test, then, was the "hope" of a 
formidable weapon, but no 
more. Again, Professor 
McConnell has documented 
this: 

... [I]t must be conceded 
that the Supreme Court before 
Smith did not really apply a 

genuine "compelling inter
est" test.. .. In an area of law 
where a genuine "compelling 
interest" test has been ap
plied ... no such interest has 
been discovered in almost 
half a century .... The "compel
ling interest" standard [in 
Free Exercise cases] is a mis
nomer. !d. at 1127. 

But the case against the 
"compelling state interest" 
test is even more telling than 
the one acknowledged by Pro
fessor McConnell. Not only 
had the test not protected re
ligious conscience, it had 
been used to erode the juris
dictional barrier that had tra
ditionally protected church 
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government from civil intru
sion. 

For example, in Snyder v. 
Evangelical Orthodox 
Church, 264 Cal. Rptr. 640 
(Cal. Ct. App. 1989) a church 
bishop and a parishioner sued 
their church and church offi
cials "on a plethora of tort 
claims" for having taken ac
tion excommunicating them 
from the church and influenc
ing church members to 
"shun" them. The trial court 
dismissed the claims for lack 
of jurisdiction because "the 
conduct complained of is ec
clesiastical in nature." ld., 
264 Cal. Rptr. at 642. 

The appellate court re
versed, holding that even if 
the church and its officials had 
acted "pursuant to church pol
icy" and within the confines 
of their ecclesiastical author
ity they could still be held li
able: 

If the court con
cludes ... that this or any of the 
other alleged conduct on 
which appellants' claims are 
based qualifies as religious 
expression, the trial court 
must balance the importance 
to the state of the interest in
vaded against the burden 
which would result from pos
ing tort liability for such a 
claim. Even if the burden is 
significant, appellant's 
claims will survive a motion 
to dismiss if the state's inter
ests are significant, and no 
less restrictive burden than 
the possibility of eventual tort 
liability is available. Id., 264 
Cal. Rptr. at 647. 

Had the California Appel
late Court applied the Smith 
rule, it would have dismissed 
the tort claims for lack of ju
risdiction unless the plaintiffs 
could show that the action 
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\aken by the church officials 
was clearly outside their dis
ciplinary authority in the 
church. 

Not only does the compel
ling state interest threaten 
church autonomy over its in
ternal affairs, but its tradi
tional immunity in the 
proselytizing of outsiders. In 
Maiko v. Holy Spirit Associa
tion, 762 P.2d 46 (Cal. 1988), 
cert. den., 490 U.S. 1084 
(1989), the California Su
preme Court allowed a tort 
suit for fraud and intentional 
infliction of emotional dis
tress based upon allegations 
that the proselytizing activi
ties of the Unification Church 
ofSunMyungMoon were de
ceptive and outrageous: 

[A]lthough liability for de
ceptive recruitment practices 
imposes a marginal burden 
on the Church's exercise of 
religion, the burden is justi
fied by the compelling state 
interest in protecting indi
viduals and families from the 
substantial threat to public 
safety, peace and order posed 
by the fraudulent induction of 
unconsenting individuals into 
an atmosphere of coercive 
persuasion. Id., 762 P.2d at 
60. 

Under Smith, such reason
ing would be forbidden as 
Justice Scalia specifically 
identified "proselytizing" as 
conduct that the Free Exercise 
Clause has excluded entirely 
from civil jurisdiction without 
regard to any alleged compel
ling state interest. 

Having identified "prose
lytizing" as an activity within 
the constitutional protection 
of the Free Exercise Clause, 
Justice Scalia has opened the 
door to a reexamination of 
earlier cases where the com-

pelling state interest test has 
allowed civil intrusions upon 
proselytizing activities out
side the immediate confines 
of the church. 

In Bob Jones University v. 
United States, 461 U.S. 574 
(1983) the Court turned back 
a Free Exercise challenge to 
an I.R.S. ruling that a private 

Only after they lost their 
statutory argument, did they 
turn to the Free Exercise 
Clause, claiming an exception 
"on the basis of sincerely held 
religious beliefs." The Court 
rejected this claim on the 
ground that the government's 
"fundamental, overriding in
terest in eradicating racial dis-

At no point did the Bob Jones at
torneys contend that the Free Ex

ercise Clause guaranteed tax 
immunity to the university in or

der to preclude Congress and the 
I.R.S. from using its taxing power 
to intrude upon its proselytizing 
actzvztles. To the contrary, they 
rested their claim that the I.R.S. 

had no such jurisdiction solely on 
an appeal to statute. 

religious school forfeited its 
tax-exempt status solely be
cause its racial policies on dat
ing and marriage ran afoul of 
a national policy prohibiting 
racial discrimination in edu
cation. 

At no point did the Bob 
Jones attorneys contend that 
the Free Exercise Clause 
guaranteed tax immunity to 
the university in order to pre
clude Congress and the I.R.S. 
from using its taxing power to 
intrude upon its proselytizing 
activities. To the contrary, 
they rested their claim that the 
I.R.S. had no such jurisdiction 
solely on an appeal to statute. 

crimination in education ... 
substantially outweighs what
ever burden denial of tax 
benefits places on petitioner's 
exercise of their religious be
liefs." Id., 461 U.S. at 603-
04. 

This kind of reasoning 
could be extended to deny 
tax-exempt status to a church 
that taught and promoted poli
cies and practices that were 
deemed contrary to a "na
tional policy against racial or 
sex discrimination ." The 
compelling state interest test 
would be no barrier to the 
state's using its power to tax 
to pressure churches to con-
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form to such policies. 
But the Smith rule should 

guarantee immunity on the 
ground that proselytizing is 
conduct that the Free Exercise 
Clause absolutely protects 
from government regulation. 
This point is especially sig
nificant in light of the grow
ing number of cities and states 
that have added "sexual orien
tation" to their human rights 
ordinances. Under the com
pelling state interest test, tra
ditional church teachings 
against sodomy could be used 
as evidence to justify the revo
cation of their tax-exempt 
status. Under Smith, how
ever, the Free Exercise Clause 
should absolutely protect that 
tax status no matter how 
"compelling" the state inter
est might be to eradicate dis
crimination against 
homosexuals. 

THE SMITH RULE 
ATTACKED 

The Smith rule, then, if 
properly understood and ap
plied, offers substantial pro
tection to religious freedom 
under the Free Exercise 
Clause, and in areas where the 
compelling state interest of
fers less protection. The com
pelling state interest test, as it 
has been applied, offers the 
hope of more protection in the 
area of religious conscience, 
but it was largely an unreal
ized hope before Smith. 
Bradley, Beguiled: Free Exer
cise Exemptions and the Siren 
Song of Liberalism, 20 Hof
stra L. Rev. 245, 246-47 
(1991). 

Why then the almost unan
imous outcry against Smith? 
From the day of its an
nouncement until the present, 
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foes coming from every part 
of the political spectrum have 
denounced the Court's rejec
tion of the compelling state 
interest test. 

First, an unusual coalition 
of organizations, often on op
posite sides in the ongoing 
debate over the place of relig
ion in public life, joined in a 
petition to the Court for a re
hearing. Among the petition
ers were the American Civil 
Liberties Union and the 
Rutherford Institute, the Peo
plefortheAmerican Way and 
the Christian Legal Society, 
the Americans United for 
Separation of Church and 
State and the National Asso
ciation of Evangelicals, and 
the American Jewish Con
gress and the Baptist Joint 
Committee on Public Affairs. 

Oliver S. Thomas, at that 
time general counsel to the 
Baptist Joint Committee, 
summarized the historic sig
nificance of this effort: 

These individuals and or
ganizations agree on very lit
tle. They all agree, however, 
that [the Smith] decision is 
disastrous for the free exer
cise of religion. The Relig
ious Freedom Alert 11 (June 
1990). 

Thomas did not overstate 
the depth and breadth of op
position. The Reverend Dean 
M. Kelley, director for the 
National Council of 
Churches, claimed that Smith 
"gutted" the First Amend-

ment's free exercise clause. 
Amy Adelson, a lawyer with 
the American Jewish Con
gress, found the ruling "dev
astating to the free exercise 
rights of all Americans." Id. 
at 11 and 9. 

Jordan Lorence, then liti
gation director for Concerned 
Women for America said that 
he "cannot overstate how 
damaging it [Smith] is to re
ligious freedom." John 
Whitehead, President of the 
Rutherford Institute claimed 
that "Justice Scalia's opinion 
rejects the notion that free ex
ercise of religion is a pre
ferred right." Id. at 7. 

Following the Court's re
jection of the petition for a 
rehearing, the Court's critics 
escalated their opposition to 
apocalyptic levels. Texas at
torney J. Shelby Sharpe coni
pared the Smith case to the 
Japanese attack on Pearl Har
bor. Sharpe, "The Death of 
Religious Freedom," Chalce
don Report 2 (Nov. 1990). 
Samuel E. Ericsson, then Ex
ecutive Director of the Chris
tian Legal Society, likened it 
to an Iraqi Scud missile in the 
Persian Gulf War, one that 
"scored a direct hit... demol
ish[ing] a major barrier to 
government intrusion into re
ligious affairs." Letter to 
Members and Friends of the 
Christian Legal Society 1 
(May 1991). 

To support their claims, 
these critics and their allies 
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assembled an inventory of 
cases to demonstrate "the 
havoc that Smith has 
wreaked." Included were 
two cases denying religious 
conscientious objectors an 
exemption from the state 
autopsy laws, a case refusing 
to exempt a Quaker from hav
ing to pay income taxes based 
upon his opposition to war, 
and a case refusing to exempt 
the Salvation Army from 
having to operate residence 
facilities and programs con
sistent with a state Rooming 
and Boarding House Act. 
Thomas and Walker, "Relig
ious Freedom is Not A Lux
ury," Christian Legal Society 
Quarterly 3-4 (Fall 1991 ). 

These examples hardly 
support the outrage expressed 
against Smith. It is doubtful 
that any of them would have 
been decided differently un
der the compelling state inter
est test as the Court had been 
applying that test in recent 
years. For example, the 
Quaker case against having to 
pay taxes was the very exam
ple used by the Court in 
United States v. Lee, 455 U.S. 
252 (1982) to support the 
proposition that under no cir
cumstances could a religious 
conscientious objector sus
tain a Free Exercise claim of 
tax exemption under the com
pelling interest test. Id., 455 
U.S. at 260. 

Nevertheless, the anti
Smith coalition persisted in 
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their efforts to discredit 
Smith, taking their case to 
Congress where they finally 
succeeded in winning pas
sage of the Religious Free
dom Restoration Act 
(RFRA), signed into law by 
President Clinton on Novem
ber 16, 1993. 

According to Section 2 of 
the Act, RFRA has a twofold 
purpose: (1) To restore the 
compelling state interest test 
as set forth in Sherbert v. 
Verner, 374 U.S. 398 (1963) 
and Wisconsin v. Yoder, 406 
U.S. 205 (1972) and to guar
antee its application in all 
cases where free exercise of 
religion is burdened; and (2) 
to provide a claim or defense 
to persons whose religious 
exercise is burdened by gov
ernment. Pub. L. No. 103-
141, 107 Stat. 1488. 

By enacting RFRA, Con
gress has eliminated the abso
lute jurisdictional immunity 
previously enjoyed under the 
Free Exercise Clause as reaf
firmed by Smith, and substi
tuted the compelling state 
interest test as the measure of 
free exercise in every case. If 
constitutional, RFRA may 
ultimately prove a disaster to 
the Free Exercise of religion 
in America, not the restora
tion that its supporters have 
promised. 

(To be continued.) 
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