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ENDGAME 
"Affirmative Action is 

dead. We are negotiating the 
burial rites." 

Ward Connerly, Board of 
Regents, University of Cali
fornia. 

The people of Califor
nia are at it again. 
Setting the political 

agenda for the nation. In 
1994, they gave us Proposi
tion 187 barring illegal aliens 
from welfare and educational 
benefits. In 1996, they will put 
forth the California Civil 
Rights Initiative (CCRI). If 
enacted by a vote of the peo
ple, race and sex will no 
longer be permitted as legal 
criteria for either discriminat
ing against, or granting pref
erential treatment to any 
individual or group. 

Like Proposition 187, 
CCRI enjoys wide support in 
the electorate. And as was the 
case with Proposition 187, the 
opponents of CCRI are accus
ing its supporters of racism. 

CCRI did not originate, 
however, with people who are 
normally associated with ra
cial prejudice. Rather, as Joe 

Klein of Newsweek, has 
noted: 

The California Civil 
Rights Initiative has its roots 
in the bizarre racial politics of 
the state's public university 
system, where the blatant re
cruiting of minority faculty 
members, regardless of merit, 
led two relatively obscure 
academics to take action. 
Newsweek 37 (Feb. 13, 1995). 

What moved the profes
sors to finally take the issue to 
the people? The state legisla
ture enacted a bill mandating 
that every public college and 
university admit and graduate 
students in same racial pro
portions as exist in the general 
population of California. 
"Thank God," CCRI sponsor 
and anthropology professor, 
Glynn Custred said, "[Gover
nor Pete] Wilson refused to 
sign it." /d. 

But college professors are 
not the only ones on the ram
page. Ward Connerly, a mem
ber of the University of 
California Board of Regents 
"is leading a campaign to 
abolish racial preferences in 
the state university system." 

And Connerly is one whose 
skin color qualifies him to re
ceive the very preferential 
treatment that he seeks to 
abolish. 

He owns 50% of a land-use 
consulting firm in Sacra
mento. His wife - whose skin 
color does not qualify for spe
cial treatment- owns the other 
fifty. If he owned 51%, Con
nerly could get on the affirm
ative action "gravy train." 
But he refuses to do so, mak
ing what Newsweek magazine 
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calls "a rather dramatic state
ment of moral principle." 

Connerly has been courted 
by a "conga line of white con
tractors hoping to do business 
with the state of California -
and needing to meet affrrm
ative-action guidelines." He 
has consistently turned them 
down: 

Look, I was horn in Louisi
ana. I remember drinking 
from 'colored only'fountains. 
That was degrading. But this 
is almost as bad. I won't be 
defined as an 'affirmative ac
tion' businessman. I want to 
be judged by the quality of my 
work. !d. at 36. 

With men like Connerly 
working to abolish race and 
sex preferences, support for 
CCRI is growing. Not only 
have Republicans endorsed 
the initiative, but a number of 
Democrats are ready to jump 
on board because "'a lot of us 
believe these programs just 
don't work."' !d. at 37. 

But the people of Califor
nia have a hard road ahead. 
While "practically no one in 
California expects them to 
fail'' at the polls, CCRI - if 
passed - will, like Proposition 
187, end up in the courts. 
Will the judges strike it down? 
There are precedents cutting 
both ways. 

CONSTITUTIONAL 
EQUALITY 

"Our constitution is color
blind," wrote Justice John 
Marshall Harlan in 1896, dis
senting from the Supreme 
Court's majority opinion 
which established the doc
trine of "separate but equal." 
Plessy v. Ferguson, 163 U.S. 
537, 559 (1896). 

In Plessy, the Court placed 
its imprimitur upon a Louisi
ana law requiring railroad 
companies to provide "equal 
but separate accomodations 
for the white and colored 
races." It found the law in 
compliance with the Equal 
Protection Clause of the 14th 
Amendment because it did 
not place a "badge of inferior
ity" upon any race, but only 

impossible and to keep alive a 
conflict of races, the continu
ance of which must do harm to 
all concerned. !d. , 163 U.S. at 
560-61. 

Justice Harlan made an im
passioned plea to the Court 
and to the American people to 
do what was right, not what 
was politically expedient: 

The destinies of the two 
races in this country are indis-

In an opinion that has proved 
prophetic, Justice Harlan re
buked the Court for a "judg-

ment ... [that] will, in time prove 
to be quite as pe micious as the 
decision made by this tribunal 

in the Dred Scott Case. " 

preserved the peace and good 
order of society. !d., 163 U.S. 
at 550-52. 

In an opinion that has 
proved prophetic, Justice Har
lan rebuked the Court for a 
"judgment...[that] will, in 
time prove to be quite as per
nicious as the decision made 
by this tribunal in the Dred 
Scott Case." !d., 163 U.S . 
559. 

He predicted accurately 
that the separate but equal 
doctrine would breed racial 
strife, not racial harmony: 

State enactments, regulat
ing the enjoyment of civil 
rights, upon the basis of race, 
and cunningly devised to de
feat legitimate results of the 
war, under the pretense of 
recognizing equality of rights, 
can have no other result than 
to render permanent peace 

solubly linked together, and 
the interests of both require 
that the common government 
of all shall not permit the 
seeds of race hate to be 
planted under the sanction of 
law .... The sure guaranty of 
the peace and security of each 
race is the clear, distinct, un
conditional recognition by 
our governments, national 
and state, of every right that 
inheres in civil freedom, and 
of the equality before the law 
of all citizens of the United 
States without regard to race. 
!d., 163 U.S. at 560. 

The people of America re
fused to follow Justice Har
lan's lead. Seizing the banner 
of "separate but equal," politi
calleaders in the South soon 
established a system of 
"apartheid" that permeated 
every nook and cranny of life, 
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just as Justice Harlan forecast: 
If a state can prescribe as 

a rule of civil conduct, that 
whites and blacks shall not 
travel as passengers in the 
same railroad coach, why 
may it not regulate the use of 
the streets of its cities and 
towns as to compel white citi
zens to keep on one side of the 
street and black citizens to 
keep on the other"! .... Why may 
it not require sheriffs to assign 
whites to one side of the court
room and blacks to the other? 
!d. , 163 U.S. at 557-58. 

It took sixty years for the 
Court to frnally acknowledge 
its error in Plessy. In 1954, 
the Court pronounced that ra
cial segregation in public 
schools was "inherently un
equal." Brown v. Board of 
Education (Brown I), 347 
u.s. 483, 495 (19 54). In 
1955, the Court ordered the 
defendant school boards to es
tablish admission policies "on 
a racially nondiscriminatory 
basis with all deliberate 
speed." Brown v. Board of 
Education (Brown II), 349 
u.s. 249, 301 (1955). 

In the same year, the Court 
extended its ruling that race 
was an impermissible basis on 
which to confer or deny public 
benefits by extending its de
segregation order to munici
pal golf courses and public 
beaches and bathhouses. 
Holmes v. City of Atlanta, 350 
U.S. 879 (1955); Mayor of 
Baltimore v. Dawson, 350 
u.s. 877 (1955). 

Finally, in 1956, the Court 
held racial segregation to be 
unconstitutional as applied to 
publically-owned and oper
ated buses. Gayle v. Browder 
352 u.s. 903 (1956). 

The clear implication of 
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these rulings, taken as a 
whole, was that the Equal Pro
tection Clause absolutely 
barred the use of race no mat
ter what its effect or purpose. 

This no race classification 
per se rule governed the Court 
from 1954 to 1968. See, e.g., 
Goss v. Board of Education, 
373 U.S. 683 (1963) and Grif
fin v. County School Board, 
377 U.S. 218 (1964). It ap
peared that Justice Harlan's 
claim that the Constitution 
was "color-blind" had fmally 
been vindicated. 

JUDICIAL BETRAYAL 

In 1968, however, the 
Court, frustrated with the 
slowness of the desegregation 
process, changed its tune. It 
shifted from the principled 
object of ridding the public 
schools of racial discrimina
tion to the political goal of 
establishing racially inte
grated schools. Green v. 
County School Board, 391 
U.S. 430 (1968). In response 
to this shift, lower federal 
courts began to take race into 
account in determining 
whether a school h&d been 
adequately "integrated." See, 
e.g., theFederalDistrictCourt 
ruling reviewed in Swann v. 
Charlotte-Mecklenburg 
Board of Education, 402 U.S. 
1 (1971). 

Sanctioning the use of race 
to remedy the present effects 
of past illegal discrimination 
was justified as necessary "to 
eliminate from the public 
schools all vestiges of state
imposed segregation .... " Id., 
402 U.S. at 15(1971). 

Once the Court allowed 
race to be used to fashion a 

remedy for past wrongs, it 
gave way to local school 
authorities to use race to pro
mote an educational policy 
designed to prepare "students 
to live in a pluralistic society." 
Thus, students could be used, 
and school districts could be 
drawn in such a way as to 
reflect proportionally the ra
cial composition of the com
munity. Id., 402 U.S. at 16. 

In its zeal to cleanse the 
land of the continuing evil 
consequences of over 50 years 
of enforced racial separation 
and to promote its new policy 
of racial integration, the Court 
even struck down a North 
Carolina statute providing 
that no student be assigned or 
compelled to attend any 
school on account of race or 
for the purpose of creating a 
balance or ratio of race: 

/T}o forbid, at this stage, 
all assignments made on the 
basis of race would deprive 
school authorities of the one 
tool absolutely essential to 
fulfillment of their constitu
tional obligation to eliminate 
existing dual school systems. 
North Carolina State Board 
of Education v. Swann, 402 

u.s. 43,46 (1971). 
These school desegrega

tion rulings opened the door 
not only for school authori
ties, but other governmental 
authorities to use the racial 
factor for the "good" of soci
ety. Soon state and local 
authorities, sometimes volun
tarily and sometimes under 
threat of court order, began 
using racial criteria to pro-

mote the integration of public 
and private employment and 
to extend business opportuni
ties to racial minorities. 

Had the Court rested its de
segregation decision in 
Brown I squarely on Justice 
Harlan's "color-blind" princi
ple, none of this would have 
been possible. But Brown I 
was not as principled as it at 
first appeared to be. 

The Court had waffled on 
Plessy, refusing to overrule it 
in princple, preferring to re
ject the "separate but equal" 
doctrine "on the facts." The 

. Plessy majority claimed that 
the law requiring the races to 
be separated did not put any 
stamp of "inferiority" upon 
the minority race. 

Relying upon the contem-
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porary works of psychology, 
rather than upon the enduring 
rule of law, the Court ruled 
that the Plessy majority had 
failed to recognize that racial 
segregation in America nec
essarily stamped the minority 
race with "a feeling of inferi
ority ... [that affected] their 
hearts and minds in a way un
likely ever to be undone." I d., 
347 U.S. at 494. 

This reasoning led the 
Court to conclude that the 
Constitution prohibited the 
use of race only if it was being 
used for an "invidious" pur
pose, such as the superiority 
of one race over another. See 
Loving v. Virginia, 388 U.S. 1 
(1967). In other words, the 
"separate but equal" doctrine 
was wrong, not because it 
used race per se, but because 
it branded the minority race as 
inferior. 

A RACIAL THICKET 

Having failed to reject 
Plessy in principle, the Court 
has found itself embarked 
upon a judicial Odyssey in an 
attempt to guide government 
officials in the use of racial 
criteria. On the one hand, the 
Court has told those officials 
not to use race to place an 
"invidious" label upon the mi
nority. This has opened the 
way for preferential treatment 
of members of racial minori
ties who continue to suffer 
from the "present effects of 
past discrimination." 

On the other hand, the 
Court has warned these same 
governmental officials that 
they can go too far in their 
efforts to employ race, no 
matter how commendable 
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may be their purpose. This 
has led the Court to condemn, 
for example, the use of "racial 
quotas." 

Local government authori
ties have responded, striving 
mightily to keep the peace 
with race-conscious policies 
in education, employment, 
and public works, hoping to 
steer the ship of state between 
the "Scylla" of unconstitu
tional racial discrimination 
and the "Charybdis" of un
constitutional racial quotas. 
Sometimes they have suc
ceeded; and sometimes failed. 
Compare, e.g., United States 
v. Paradise, 480 U.S. 92 
(1987) with Wygant v. Jack
son Board of Education, 476 
u.s. 267 (1986). 

Their success or failure has 
turned less on their unwilling
ness to follow, than on the 
failure of the Court to provide 
consistent and definite guide
lines. For example, in 1978, 
the Court denied to state 
school authorities the right to 
implement a policy of racial 
quotas for admission to col
leges and universities. Re
gents of the University of 
California v. Bakke, 438 U.S. 
265 (1978). Yet, two years 
later, the Court approved a 
Congressionally-enacted law 
that guaranteed that 10 per
cent of the government funds 
allocated to public works pro
grams would go to the minor
ity-owned businesses. 
Fullilove v. Klutznick, 44 8 
u.s. 448 (1980). 

Then nine years after that, 
the Court refused to allow the 
City of Richmond, Virginia, 
to do for Minority Business 
Enterprises in Richmond 
what the Court had allowed 
Congress to do for them in the 

nation. City of Richmond v. 
J.A. Croson Co., 488 U.S. 469 
(1989). And, then one year 
later, the Court voted 5 to 4 to 
uphold two FCC policies fa
voring minorities in the li
censing of radio and 
television stations. 

Characterizing the FCC 

turned full circle to the error 
of Plessy. Justice Kennedy 
likened the current Court's 
ruling of "unequal but be
nign" to the Plessy majority's 
"separate but equal" doctrine: 

The Court insists that the 
programs under review are 
"benign." 

Justice Anthony Kennedy 

policies as "benign race-con
scious measures," the major
ity found that the use of race 
did not involve "impermissi
ble stereotyping", but "greater 
broadcast diversity:" 

A broadcasting industry 
with representative minority 
participation will produce 
more variation and diversity 
than one whose ownership is 
drawn from a single racially 
and ethnically homogeneous 
group. Metro Broadcasting, 
Inc. v. Federal Communica
tions Commission, 497 U.S. 
547, 579 (1990). 

This reasoning prompted 
Justices Kennedy and Scalia 
to warn that the Court had re-

[A] fundamental error of 
the Plessy Court was its simi
lar confidence in its ability to 
identify "benign" discrimina
tion .... 

Policies of racial separa
tion and preference are al
most always justified as 
benign, even when it is clear 
to a sensible observer that 
they are not. Id., 497 U.S. at 
634-35. 

To prove his point Justice 
Kennedy then applied the 
"unequal but benign" stand
ard to an official statement 
supporting "apartheid" in 
South Africa: 

The following state
ment ... would fit well among 
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those offered to uphold the 
Commission's racial prefer
ence policy: "The policy is 
not based upon any concept of 
superiority or inferiority, but 
merely on the fact that people 
differ, particularly in their 
group associations, loyalties, 
cultures, outlook, modes of 
life and standards of develop
ment." See South Africa and 
the Rule of Law 37 (196R) 
I d. 

This was not the first time 
that a Supreme Court Justice 
had called attention to the 
slippery slope of race-con
scious public policy. In 1980, 
Justice John Paul Stevens 
wrote that "the very attempt to 
define with precision a bene
ficiary's qualifying charac
teristics is repugnant to our 
constitutional ideals" and any 
"serious effort to define racial 
classes ... must study prece
dents such as the First Regu
lation to the Reichs 
Citizenship Law of Novem
ber 14, 1935 (a Nazi law de
fining what constituted a 
Jew)." Id., 448 U.S. at 535, n. 
5. 

The Court has been willing 
to risk plummeting into this 
racial abyss, because as Jus
tice Harry Blackmun has con
tended: 

In order to get beyond ra
cism, we must first take ac
count of race. There is no 
other way. Regents of the 
University of California v. 
Bakke, 438 U.S. 265, 407 
(1978) (concurring). 

ONE HUMAN RACE 

The proponents of CCRI in 
California believe that there is 
another way - a way paved by 
Justice Harlan 100 years ago 
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in his Plessy dissent: 
The law regards man as 

man, and takes no account of 
his surroundings or of his 
color when his civil rights as 
guaranteed by the supreme 
law of the land are involved. 
It is therefore to be regretted 
that this high tribunal, the fi
nal expositor of the funda
mental law of the land, has 
reached the conclusion that it 
is competent for a state to 
regulate the enjoyment by citi
zens of their civil rights solely 
upon the basis of race. Plessy 
v. Ferguson, 163 U.S. 537, 
559 (1896). 

Whether or not this great 
legacy of Justice Harlan will 
prevail depends on whether 
the courts will embrace the 
meaning of equality deeply 
rooted in the common law and 
in the laws of nature and of 
nature's God. 

In his Plessy dissent, Jus
tice Harlan, after reviewing 
the 13th, 14th and 15th 
Amendments, observed: 

These notable additions to 
the fundamental law were 
welcomed by the friends of 
liberty throughout the world. 
They removed the race line 
from our governmental sys
tems. Id., 163 U.S. at 555. 

Justice Harlan's reference 
to world opinion was made 
possible by his conviction that 
the Law for all nations de
manded "equality of all men 
before the law." Id., 163 U.S. 
at 559, 563. 

While Justice Harlan did 
not make an express appeal to 
the legal principles of the 
Declaration of Independence, 
he could have. The nation's 
Charter is based upon the 
"self-evident truth that all 

men are created equal." Like 
the drafters of the Declara
tion, Justice Harlan knew that 
equality before the law was a 
self-evident foundation of all 
law. 

The institution of slavery 
had been established in Amer
ica in direct contradiction to 
this founding principle. The 
Court in Dred Scott had at
tempted to extricate slavery 

slavery was recognized by 
statute. If a master voluntar
ily removed his slave to a state 
where slavery was not recog
nized, that act set the slave 
free and free he remained 
even if the master brought the 
slave back to his home state. 
Dred Scott v. Sandford, 60 
U.S . (19 How.) 393, 557-63 
(McLean dissenting). 

Lying at the very founda-

The law regards man as man, and takes 
no account of his surroundings or of his 

color when his civil rights as guaran
teed by the supreme law of the land are 

involved. 

from condemnation by class
ifying the slave as a "subordi
nate and inferior class of 
beings, who ... had no rights or 
privileges but such of those 
who held power and the gov
ernment might choose to 
grant them." Dred Scott v. 
Sandford, 60 U.S. (19 How.) 
393, 404 (1857). 

But Dred Scott departed 
from the common law rule 
that had been stated as early as 
1765 in Blackstone's Com
mentaries: 

... /The} spirit of liberty is 
so deeply implanted in our 
constitution, and rooted even 
in our very soil, that a slave or 
negro, the moment he lands in 
England, falls under the pro
tection of the laws, and with 
regard to all natural rights 
becomes eo instanti a free
man. Id. at 123. 

This common law rule was 
even recognized by the courts 
in the American states where 

tion of this great legal tradi
tion was the Biblical account 
of the origins of man: 

In the day that God created 
man, in the likeness of God 
made he him; Male and fe
male created he them; and 
blessed them, and called their 
name Adam, in the day when 
they were created. Gen. 5:1-
2. 

God made one human race, 
not many. Acts 17:24,26. He 
conferred upon that race an 
equality of authority and re
sponsiblity under the law. 
See, e.g., Gen. 1:26, 28. Any 
civil government that denies 
that authority and responsibil
ity to any human being neces
sarily violates this 
fundamental legal principle 
that man must be treated as 
man. Any rule to the contrary 
violates the laws of God and 
of nature and are void. I 
Blackstone 's Commentaries 
at41,42. 
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CONCLUSION 

Fifteen years ago, Justice 
Potter Stewart, writing for 
himself and Justice William 
Rehnquist, concluded that any 
affirmative action policy 
based upon race violated "a 
fundamental principle upon 
which this Nation had been 
founded - that the law would 
honor no preference based on 
lineage." Fullilove v. 
Klutznik, 448 U.S. 448, 531 
(1980) (dissenting opinion). 

At . that time, he warned 
that to reintroduce race into 
American public policy 
would revive "the odious 
practice of delineating the 
qualities that make one person 
a Negro and another white." 
I d. 

Recently, the scientific 
community has come forth 
with findings that race dis
tinctions are not just odious, 
but are "a gamy mixture of 
prejudice, susperstition and 
myth:" 

. .. [R]ace is a notoriously 
slippery concept that eludes 
any serious attempt at dejini
tion ... and try as they will, sci
entists have been ... unable to 
come up with any significant 
set of differences that distin
guishes one racial group from 
another. "What Color Is 
Black?," Newsweek 64 (Feb. 
13, 1995). 

Such new scientific dis
coveries give renewed hope 
that the courts will finally en
dorse what Justice Harlan said 
in Plessy - that "the law re
gards man as man and takes 
no account...of his color" -
and affirm the complete eradi
cation of so-called race dis
tinctions from the law. ~ 
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The Great Mexican Copout 

I n the Republican's Contract 
with America, Newt Gin
grich and his fellow House 

Republicans promised "to bring 
To what purpose fundamental change to the way 

are powers limited, business is done in the people's 
House of Representatives." 

and to what pur- Contract With America 6 (Ed. 

Pose is that limita- Gillespie and Schellhas 1994). 
On January 31, 1995, the 

tion committed to people of America discovered 

writing if these lim- ~at it ~ill be business as usual 
' · tn Washmgton, D.C. For on that 

its may, at any day, President Clinton an-

time, be passed by nounced his $20 billion bailout 
of the Mexican economy - with-

those intended to out a vote by Congress. 

be restrained? The 
distinction between 
a government with 
limited and unlim-
ited powers is abol

ished, if those 
limits do not con

fine the persons on 
whom they are im
posed, and if acts 

prohibited and acts 
allowed, are of 

equal obligation .... 
Chief Justice John 

Marshall 

For weeks the President had 
been testing the waters to see if 
he could get a $40 billion pack
age through Congress. Even 
with the unqualified and vocal 
support of the Speaker Gingrich 
and Senate Majority Leader, 
Robert Dole, he finally gave up. 
He just didn't have the votes. 
Washington Post A1, A6 (Feb. 
1, 1995) 

But he chose to put the peo
ple's money at risk anyway. 
While he could not get the sup
port of a majority of the people's 
elected representatives, he got 
the votes of the representatives' 
leaders. 

In an unprecedented move, 
the President, the Speaker, the 
Senate Majority Leader and the 
House and Senate Minority 
Leaders issued a joint statement 
announcing the bailout: 

We agree that, in order to 
ensure orderly exchange ar
rangements and a stable system 

of exchange rates, the United 
States should immediately use 
the Exchange Stabilization 
Fund (ESF) to provide appro
priate financial assistance for 
Mexico. We further agree that 
under Title 31 of the United 
States Code, Section 5302, the 
President has full authority to 
provide this assistance .... 

We must act now in order to 
protect American jobs, prevent 
an increased flow of illegal im
migrants across our borders, en
sure stability in this hemisphere, 
and encourage reform in emerg
ing markets around the world. 

... /W}e believe that the risks 
of inaction vastly exceed any 
risks associated with this action. 
We fully support this effort, and 
we will work to ensure that its 
purposes are met. 

We have agreed to act today. 
By what authority did these 

five men act? According to the 
Statement, they all agreed that 
the President had "full author
ity" to act pursuant to 31 United 
States Code Section 5302. If so, 
then why did the President need 
an agreement with the four Con
gressional leaders? Was this 
just another example of Presi
dent Clinton's weakness in for
eign policy? Or was it a more 
serious betrayal of the constitu
tional duties of the President and 
of the Congress of the United 
States? 

According to Article II, Sec
tion 3 of the United States Con
stitution, it is the President, and 
the President alone, who has the 

duty "to take care that the laws 
be faithfully executed." Amer
ica's national government is one 
of separated powers, with an ex
ecutive head independent of the 
legislative body. 

The President is not a Prime 
Minister elected by a part of the 
people and then selected by the 
people's representatives to lead 
all of the people, with primary 
responsibility to those repre
sentatives. Rather, he is elected 
individually by all of the people 
through an Electoral College, 
election to which is denied to 
any member of the United States 
Congress. See Article II, Sec
tion 1 of the U.S. Constitution. 
Thereafter, the President is di
rectly responsible to the people. 

Yet, the Statement announc
ing the Mexican bailout places 
the leadership of the House and 
the Senate as a buffer between 
the President and the people. 
The Constitution did not create 
Congress as an intermediary to 
shield the President when he 
makes an unpopular decision. 
To the contrary, the Constitution 
ordained Congress to check the 
President, lest he abuse his ex
ecutive power. 

This constitutional structure 
of separated powers and of 
checks and balances is reflected 
in the very statute governing the 
administration of the Exchange 
Stablization Fund (the Fund), 
from which the President with
drew American dollars to prop 
up the peso. Subsection (a)(1) 
authorizes the Secretary of the 
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Treasury, with the approval of 
the President, to use the Fund. 
Subsection (a)(2) states that 
"the fund is under the exclu
sive control of the Secretary, 
and may not be used in a way 
that direct control and custody 
pass from the President and 
the Secretary." 

By issuing the Joint State
ment, the President relin
quished exclusive control 
over the Fund. It was not the 
Secretary, with the approval 
of the President, who decided 
to use it to stabilize the peso. 
It was the President with the 
approval of the four named 
Congressional leaders. 

This violation is not a mere 
technicality. Having taken 
joint action, the President and 
the four Congressional lead
ers violated two specific pro
visions designed to insure an 
independent Congressional 
check upon presidential abuse 
of the Fund. 

First, and of great signifi
cance here, is subsection (b) 
which requires the President 
to provide to Congress "a 
written statement that unique 
or emergency circumstances 
require" a loan or credit to a 
foreign country "be more than 
6 months" in any 12 month 
period." 

The Joint Statement an
nounced that the credit ex
tended to Mexico would 
exceed 6 months in the com
ing 12 month period on the 
grounds that "the situation in 
Mexico raises unique and 
emergency circumstances." 
No Statement to this effect 
was submitted to the full Con
gress, as required by the stat-

ute. 
Subsection (b) allows for 

no exception to this require
ment because it contemplates 
that the whole Congress, not 
just the Congressional leader
ship is to be alerted if the peo
ple' s money is to be put at risk 
for more than 6 months in any 

12-month period. Such for
mal notice gives each legisla
tor, not a favored few, the 
opportunity to check any pos
sibility of an abuse of power. 

Second, subsection (c) re
quires the Secretary of Treas
ury to provide to Congress a 
monthly accounting of the 
Fund's activity to the appro
priate oversight committees 
of both the House and the Sen
ate and to give an annual re
port of the Fund' s operations 
to the full Congress. 

The four Congressional 
signatories to the Joint State
ment are the leaders of both 
parties in both houses of the 

legislature. By enlisting their 
support and obtaining their 
agreement, the President has 
virtually assured that the 
monthly and annual reviews 
required by this subsection 
will be mere formalities . 

By participating in the in
itial decision, Speaker Gin-

grich, Majority Leader Dole, 
and Minority Leaders 
Gephardt and Daschle have 
compromised the Congres
sional oversight authority 
provided for in the Act. They 
have committed themselves 
to "fully support" the exten
sion of credit to Mexico and 
"to ensure that its purposes are 
met. " They have placed 
themselves on the same side 
as the President and the Sec
retary. How will they be able 
to exercise the independent 
judgment required by statute? 
Not only will they not be able 
to do so, but they will keep 
their colleagues from doing 
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likewise. 
Article II, Section 1 of the 

United States Constitution 
"vests" the executive power 
of the United States in "a 
president of the United States 
of America." The United 
States Supreme Court has re
cently held that no member of 
Congress, nor any agent of 
Congress, can exercise execu
tive power. Bowsher v. Sy
n ar, 4 7 8 U.S . 7 14, 
734 (1986). 

Yet that is exactly what 
these four Congressional 
leaders have done. Article I, 
Section 6 of the Constitution 
prohibits any member of Con
gress from holding "any of
fice under the United States 
... during his continuance in 
office." While participation 
in the issuance of this Joint 
Statement probably does not 
violate the letter of this provi
sion, it certainly violates its 
spirit and purpose. 

Each Congressional signee 
placed himself in the same 
place as he would have been 
had he held an office in the 
executive branch of govern
ment. By doing so he has 
compromised his constitu
tional duty to exercise only 
legislative power while serv
ing as a member of Congress. 

The American people de
serve better representation 
than this. They voted to 
change leadership in the 
House and the Senate, not just 
to watch the Republicans ig
nore their constitutional duty 
as have the Democrats for the 
last 40 years. ~ 
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The Free Exercise Clause - 1961-1990 

(Part II of a series on the On the other hand, if the the Court would not allow any 
Free Exercise Clause.) duty was a "civil" one, that is, one to use the Free Exercise 

enforceable by force or vio- Clause to carve out an excep-

From 1791 through lence, then the Free Exercise tion. Braunfeld v. Brown, 366 
1961, the United States Clause did not except any one U.S . 599 (1961). 
Supreme Court sub- from obedience to the law, even Just two years later, how-

jected claims under the Free if the law required disobedi- ever, the Court repudiated its 
Exercise Clause of the First ence to a religious precept or traditional jurisdictional test in 
Amendment to a jurisdictional practice. favor of a balancing formula 
test: Was the duty imposed by The leading case was that would monopolize Free 

In 1963, the Court 
the law in question within or Reynolds v. United States, 98 Exercise jurisprudence until 
outside the authority of civil U.S. 145 (1879). In Reynolds, 1990. 

repudiated its tra- government? the defendant in a criminal 

ditionaljurisdic-
If the duty was a "religious prosecution for violation of a THE BALANCING TEST: 

one," that is, enforceable only statute prohibiting bigamy INVENTED 

tiona[ test in favor by reason and conviction, then claimed that, because he had 

of a balancing for-
the Free Exercise Clause abso- married his second wife out of Justice William J. Brennan, 
lutely prevented the state from obedience to a religious com- Jr., laid the groundwork for 

mula that would "prohibiting" its performance. mand, the Free Exercise Clause change in his concurring and 

monopolize Free 
This absolute immunity from protected him from such prose- dissenting opinion in the 1961 
state power could not be com- cution. Braunfeld case. Conceding 

Exercise jurispru- promised even upon a showing The Court concluded that that a state could require its 

dence until 1990. 
that the prohibited action marriage was a "civil contract" people to rest "from worldly 
threatened the peace of the and that civil government had labor" one day a week, Justice 
community. authority to set the standards of Brennan nevertheless insisted 

The leading case was eligibility to enter into that con- that the Free Exercise Clause 
Cantwell v. Connecticut, 310 tract. guaranteed to an Orthodox Jew 
U.S. 296 (1940). In Cantwell, Having resolved the juris- the right to rest on Saturday, 
the defendant - a Jehovah's dictional question in favor of rather than Sunday as the law 
Witness - claimed that the Free the State, the Court refused prescribed. Id., 366 U.S. at 
Exercise Clause prohibited his even to consider a claim that 611. 
conviction for having breached the Free Exercise Clause Justice Brennan maintained 
the peace. At trial, the prosecu- carved out a religious excep- that the Free Exercise Clause 
tion had introduced evidence tion. protected a person from having 
that the defendant had threat- In 1961, the Court applied to suffer "substantial competi-
ened the public peace by his this same jurisdictional test tive disadvantage" occasioned 
aggressive proselytizing activi- when it ruled that a Sabbatarian solely because the state had not 
ties on a public sidewalk. The could not force a religious ex- respected his religious con-
Supreme Court reversed. Dis- emption to a state's Sunday science. Only if the state had a 
semination of one's religious closing laws on the ground that "compelling .. .interest" or an 
views, the Court concluded, he was required by his religious "overbalancing need" could it, 
was an activity immune from belief to close his business on wrote the justice, impose this 
civil rule, and therefore, pro- Saturdays. Having determined kind of economic burden upon 
tected by the Free Exercise that the state had jurisdiction to a religious conscientious objec-

Clause. impose a uniform day of rest, tor. Id., 366 U.S. at 613-14. 
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Two years later, Justice 
·Brennan succeeded in per
suading four of his colleagues 
to join him in ruling that the 
State of South Carolina could 
not deny unemployment 
benefits to a Sabbatarian 
solely because she refused, 
out of religious conscience, to 
work on Saturdays. 

In Sherbert v. Verner, 374 
U.S. 398 (1963), the law of 
the State of South Carolina 
denied unemployment bene
fits to anyone who for per
sonal reasons was 
unemployed. Such benefits 
were available only if one was 
"involuntarily" unemployed, 
that is, out of work because of 
the "inability of industry to 
provide a job" not because of 
"personal circumstances, no 
matter how compelling." Id., 
374 U.S. at 418-19 (Harlan, J. 
dissenting). 

Pursuant to this policy, 
state authorities ruled that a 
Seventh-Day Adventist lady 
had made herself "unavail
able for work'' for personal 
reasons when she refused em
ployment that required her to 
work on Saturdays. 

Justice Brennan ruled that 
this action denied the lady's 
constitutional right to free ex
ercise of her religion. In do
ing so, Justice Brennan 
introduced a new two-step 
analysis to Free Exercise ju
risprudence. He narrowed the 
category of cases in which the 
jurisdictional test was to be 
applied to those involving 
"regulations of religious be
liefs, as such," to regulations 
discriminating against "relig
ious views" or to regulations 
inhibiting "the dissemination 
of particular religious views." 
Id., 374 U.S. at 402. 

Outside the areas of relig
ious belief and profession of 
those beliefs, Justice Brennan 
conceded that the civil 
authorities had general juris
diction over "conduct or ac
tion," provided that the 
proscribed behavior posed 
"some substantial threat to 
public safety, peace or order." 
Id., 374 U.S. at 402-03. As 
for these cases, Justice Bren
nan devised a new three-part 
balancing test. 

at404. 
Finally, having determined 

that the South Carolina statute 
constituted a "substantial in
fringement of appellant's 
First Amendment right," Jus
tice Brennan called upon the 
State to demonstrate that it 
had "some compelling state 
interest" to do so. All the State 
could muster on its behalf was 
"a possibility ... of fraudulent 
claims by unscrupulous 
claimants feigning religious 

Only if the interest of the state 
was found to be compelling 

could the individual's religious 
conscience be nullified. 

First, Justice Brennan ex
amined the religious practice 
to ascertain whether it posed a 
"substantial" threat to the 
public safety, peace, and or
der. In Sherbert, he quickly 
concluded that conscientious 
objection to Saturday work 
did not pose any such dangers. 
Id., 374 U.S. at 403. 

Next, Justice Brennan 
asked if the denial of unem
ployment benefits "imposed 
any burden on the free exer
cise of appellant's religion." 
He concluded in the affrrm
ative. By withholding bene
fits, the South Carolina policy 
requiring appellant to be 
available for Saturday work 
"pressure[d]" her to "aban
don ... one of the precepts of 
her religion." This pressure, 
Justice Brennan contended, 
"puts the same kind of burden 
upon thefreeexerciseofrelig
ion as would a fine imposed 
against appellant for her Sat
urday worship." Id., 374 U.S. 

objections to Saturday 
work .... " Such a "possibil
ity," Justice Brennan asserted, 
was hardly compelling. Id., 
374 U.S. at407. 

Had Justice Brennan fol
lowed the Reynolds formula, 
as did Justice John Marshall 
Harlan in his dissent, he 
would have addressed first 
whether the Free Exercise 
Clause permitted the State to 
establish a welfare program 
designed to protect its people 
from the hazard of involun
tary employment. Had he an
swered this question in the 
affrrmative, as Justice Harlan 
did, then the Free Exercise 
claim would have been re
jected, as had been the case 
with Sabbatarian's plea to be 
exempt from the Sunday clos
ing laws decided just two 
years before. Id., 374 U.S. at 
418-21. 

THE BALANCING 
TEST: REVISED 
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Nine years after Sherbert v. 
Verner, the Court chose to 
discard the jurisdictional test 
altogether in favor of a revised 
balancing test, the centerpiece 
of which featured the weigh
ing of the interest of the indi
vidual to exercise his religious 
conscience against the interest 
of the state in the public 
safety, peace and order. Only 
if the interest of the state was 
found to be compelling could 
the individual's religious con
science be nullified. 

In Wisconsin v. Yoder, 406 
U.S. 205 (1972), some Old 
Order Amish parents were 
convicted of violating Wis
consin's compulsory school 
attendance law for having 
failed to send their children to 
school after the eighth grade. 
The parents claimed that this 
conviction violated their Free 
Exercise rights. They bot
tomed their claim on the 
ground that their purpose in 
keeping their children out of 
high school was to preserve 
their religious faith: 

The trial testimony showed 
that respondents believed, in 
accordance with the tenets of 
the Old Order Amish commu
nities general, that their chil
dren's attendance at high 
school, public or private, was 
contrary to the Amish religion 
andwayoflife. Theybelieved 
that by sending their children 
to high school, they would not 
only expose themselves to the 
danger of censure of the 
church community, but, as 
found by the county court, 
also endanger their own sal
vation and that of their chil
dren. Id., 406 U.S. at 209. 

Had the Court applied the 
traditional jurisdictional test, 
even as it had been preserved 
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in Sherbert, it wouldhavehad 
to reverse the conviction. 
Clearly, the Old Amish Order 
parents had disobeyed the 
compulsory attendance law in 
order to disseminate their re
ligious beliefs to their chil
dren. That would have been 
absolutely protected by the 
Free Exercise Clause, no mat
ter what showing the State 
might have made that such ac
tions threatened the peace and 
good order of the community. 

But the Court did not apply 
the traditional jurisdictional 
test. Rather, Chief Justice 
Warren Burger presumed 
state jurisdiction even over 
the "religious education" of 
children, and subjected the 
"State's interest in universal 
education" to "a balancing 
process when it impinges on 
fundamental rights and inter
ests, such as those specifically 
protected by the Free Exercise 
Clause .... " Id., 406 U.S. at 
213-14. 

While the Court incorpo
rated into its analysis all of the 
elements of the three-part test 
devised by Justice Brennan in 
Sherbert, it revised it signifi
cantly. First, the Court 
spelled out the specific crite
ria whereby it would deter
mine if a claim was "rooted in 
religious belief." If a claim 
was based solely on personal 
or philosophical views, the 
Court ruled, it would not qual
ify for protection under the 
Free Exercise Clause. 

The Court found, however, 
that the Old Amish position 
on education arose out of a 
"deep religious convic
tion .. .in response to a literal 
interpretation of the Biblical 
injunction .. .'be not con-

formed to this world ... .' 
[which] pervades and deter
mines virtually their entire 
way of life" and that this way 
of life had endured relatively 
unchanged "for centuries." 
Thus, the Court concluded 
that the objection qualified for 
protection under the Free Ex
ercise Clause. !d., 406 U.S. at 
215-17. 

Having so decided, the 

Court concluded that the 
State's goals to produce are
sponsible citizenry through 
formal education through the 
high school years was in no 
way threatened by Old Amish 
drop-outs. Nor was there any 
evidence that the parents 
abused their children by tak
ing them out of high school. 
Id. , 406 U.S.at 229-36. 

The Court's new approach to Free Exer
cise claims met with widespread ap
proval, especially by those who had 

hoped for more expanded protection of 
religious minorities from "oppressive" 

laws. 
Court turned to the second 
part of the test, namely, 
whether the compulsory at
tendance law had imposed a 
substantial burden on the Old 
Amish way of life. The Court 
found not only that the burden 
of criminal liability was sub
stantial, but that exposure to 
"formal secondary education 
would gravely endanger if not 
destroy the free exercise of re
spondents' religious beliefs." 
Id.,406U.S. at217-19. 

Finally, the Court con
cluded that this substantial in
terference with the Old Amish 
way of life "unduly bur
den[ed]" their religious be
liefs without proof of any 
overriding state interest to do 
so. In this portion of its opin
ion the Court emphasized 
again and again that the Old 
Amish were law-abiding, 
"self-reliant and self-suffi
cient participants in society." 
!d., 406 U.S. 221, 222, 224, 
225,226-27,229. Hence, the 

THE BALANCING 
TEST: Dll..UTED 

Ten years after Yoder, an
other Old Amish plaintiff 
would not find the Court as 
hospitable, even though the 
Old Amish had remained just 
as law-abiding, self-reliant, 
and self-sufficient. 

In UnitedStatesv. Lee, 455 
U.S. 252 (1982), an Old Order 
Amish farmer and carpenter 
sued for a refund of social se
curity and unemployment 
taxes that he had paid under 
protest, claiming the protec
tion of the Free Exercise 
Clause. He supported his 
claim with proof that "the 
Amish religion not only pro
hibits the acceptance of social 
security benefits, but also bars 
all contributions by Amish to 
the social security system." 
Id., 455 U.S. at 255. 

This time the Court had no 
time for an inventory of the 
virtues of the Old Amish way 
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of life. Nor did it pause even 
to note the substantial burden 
that imposition of the social 
security tax would have on the 
Amish religious conscience. 
Rather, the Court vaulted over 
the first two prongs of the 
three-part test, so carefully 
followed in Yoder, to an as
sessment of the government's 
interest in near universal par
ticipation in "the largest do
mestic governmental program 
in the United States today, 
distributing approximately 
$11 billion monthly to 36 mil
lion Americans." Id., 455 
u.s. 258. 

"The design of the pro
gram," the Court pronounced, 
"requires support by manda
tory contributions from cov
ered employers and 
employees." Such participa
tion, the Court warned, was 
"indispensable to the fiscal vi
tality of the social security 
system." Id., 455 U.S. 258-
59. 

To allow anyone to opt out, 
even for reasons of religious 
conscience, the Court contin
ued, would not only threaten 
the integrity of the social se
curity tax, but all taxes: 

There is no principled 
way ... to distinguish between 
general taxes and those im
posed under the Social Secu
rity Act. If, for example, a 
religious adherent believes 
war is sin, and if a certain 
percentage of the federal 
budget can be identified as de
voted to war-related activi
ties, such individuals would 
have similarly valid claim to 
be exempt from paying that 
percentage of the income tax. 
Id., 455 U.S. at 260. 

In the next 8 years after 
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Lee, the Supreme Court de
ferred to the government in 
every Free Exercise case, ex
cept in the area of unemploy
ment compensation. See 
Hobbie v. Unemployment Ap
peals Commission, 480 U.S. 
136 (1987); Frazee v. Illinois 
Department of Employment 
Security, 489 U.S. 136 
(1989). 

In 1986, the Court turned 
down a plea from an orthodox 
Jewish Air Force officer pro
testing his having been disci
plined for wearing a 
yarmulke. Goldman v. Wein
berger, 475 U.S. 503 (1986). 
In the same year, the Court 
refused to exempt religiously 
motivated parents from a fed
eral law requiring their two
year old daughter to have a 
social security number as a 
condition precedent to their 
receiving ADC benefits. 
Bowen v. Roy, 476 U.S. 693 
(1986). 

In 1987, theCourtrejected 
a Muslim prisoner's chal
lenge to a prison policy pre
venting him from attending a 
weekly congregational serv
ice commanded by the Koran. 
0 'Lone v. Estate of Shabazz, 
482 U.S. 342 (1987). One 
year later, the Court turned 
down an effort by various 
American Indian tribes to 
save their sacred religious 
grounds from a United States 
Forest Service plan to permit 
timber harvesting and road 
construction. Lyng v. North
west Indian Cemetery Protec
tive Association, 485 U.S.439 
(1988). 

In each of these cases, the 
Court gave short shrift to the 
religious claim and the sig
nificant burden imposed on 
the dissenting religious adher-

ent. Justice Sandra Day 
O'Connor's opinion in Lyng 
was typical. She admitted 
that carrying out the Forest 
Service plan "could have dev
astating effects on traditional 
Indian religious practices," 
but she ruled: 

... /The J incidental effects 
of government programs, 
which may make it more diffi-

cult to practice certain relig
ions but which have no ten
dency to coerce individuals 
into acting contrary to the re
ligious beliefs [do not} re
quire government to bring 
forward a compelling justifi
cation for its otherwise lawful 
actions. I d., 485 at 450-51. 

And in all but three of the 
four cases the insensitivity of 
the majority to the significant 
burdens imposed on the relig
ious dissenters, brought Jus
tice Brennan, the architect of 
the compelling interest ap
proach, to protest in dissent. 
His opinion in Lyng was typi
cal: 

... [T}he Court today re
fuses even to acknowledge the 
constitutional injury respon
dents will suffer .... Where 
dogma lies at the heart of 
Western religions, Native 
American faith is inextricably 
bound to the use of 
land .... land is itself a sacred, 
living being ... [ and} like all 
other living things, is unique, 

and specific sites possess dif
ferent spiritual properties and 
significance ... For respondent 
Indians, the most sacred of 
lands is the high country 
where, they believe, prehu
man spirits moved with the 
coming of humans to the 
Earth .... Id., 485 U.S. at 459, 
460-61, 467-68. 

Here the threat posed by 

the desecration of sacred 
lands that are indisputably es
sential to respondent's relig
ious practices is both more 
direct and more substantial 
than that raised by a compul
sory school law that simply 
exposed Amish children to an 
alien value system. 

THE BALANCING 
TEST: SNUBBED 

Two years after Lyng, Jus
tice Antonin Scalia dropped a 
bombshell in Employment Di
vision, Department of Human 
Resources v. Smith, 494 U.S. 
872 (1990). Writing for a 
slim majority of five, Justice 
Scalia jettisoned the compel
ling interest test in favor of a 
return to the jurisdictional test 
of Reynolds. 

He reaffirmed that the Free 
Exercise Clause absolutely 
precludes any government ex
ercise of jurisdiction over be
lief or profession of belief. 
He extended this constitu-
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tional immunity beyond "be
lief and profession" to "the 
performance of (or abstention 
from) physical acts." He 
then proceeded to name a few 
acts that he believed were 
constitutionally outside the 
jurisdiction of the govern
ment: 

[A}ssembling with others 
for a worship service, partici
pating in sacramental use of 
bread and wine, proselytiz
ing, abstaining from certain 
foods or certain modes of 
transportation. Id., 494 U.S. 
at 877. 

But the case before the 
Court, Justice Scalia noted, 
was one of a different order. 
It involved an Oregon law 
prohibiting drug use, jurisdic
tion over which had been con
ceded to the state. The Free 
Exercise claim put to the 
Court was that those who used 
a drug, here peyote, for relig
ious purposes were constitu
tionally exempted from its 
reach. 

Justice Scalia rejected this 
claim as illegitimate. First, he 
noted that the text proscribes 
only those prohibitions where 
"the exercise of religion 
is ... the object," but not "gen
erally applicable and other
wise valid" laws that only 
incidentally affect religious 
faith and practice. Id., 494 
U.S. at 878. 

Second, he claimed that 
the Court's own precedents 
"have never held that an indi
vidual's religious beliefs ex
cuse him from compliance 
with an otherwise valid law 
prohibiting conduct that the 
State is free to regulate." He 
then rehearsed a number of 
cases from Reynolds to 
Braunfeld, to support that 
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proposition. Id., 494 U.S. at 
878-80. 

Third, he attempted to dis
tinguish a number of cases, 
such as Wisconsin v. Yoder, 
that did not fit this pattern. He 
did so by emphasizing that the 
Free Exercise claim had been 
pressed into service in areas 
that were constitutionally pro
tected by other clauses of the 
constitution, which was not 
the case here. Id., 494 U.S. at 
881-82. Therefore, Justice 
Scalia refused to apply the 
balancing test applied in 
Yoder. 

As for those cases where 
the Court had applied the bal
ancing test where only the 
Free Exercise Clause had 
been invoked, Justice Scalia 
noted that the Court had al
ready confined such analysis 
to the unemployment field. 
Id., 464 U.S. at 882-84. 
Hence, he concluded that the 
test would not be applied to a 
case involving a generally ap
plicable criminal law. 

Justice Scalia maintained 
that the balancing test had to 
be so limited lest it "make an 
individual's obligation to 
obey ... [the] law contingent 
upon the law's coincidence 
with his religious beliefs, ex
cept where the State's interest 
is 'compelling' -permitting 
him, by virtue of his beliefs, 
'to become a law unto him
self."' Id., 494 U.S. at 884-
85. 

From this observation, Jus
tice Scalia launched into a 
wide-ranging critique of the 
"compelling state interest" 
test. Calling it a "constitu-

tional anomaly," if it were ap
plied in such a way as to create 
a "private right to ignore gen
erally applicable laws," he 
warned that such a right 
"would be courting anarchy." 
Id., 494 U.S. 886, 888. 

The only safeguard against 
this threat, he argued, would 
be for courts to sit in judgment 
over the nature and impor
tance of the religious precept 

concurring colleagues, con
tinued faith in the compelling 
state interest test and its bal
ancing formula. 

Justice O'Connor's cri
tique focused primarily upon 
Justice Scalia's claim that the 
Free Exercise Clause only 
prohibited laws directly tar
geting religious practices: 

... [F]ew states would be so 
naive as to enact a law di-

I l -
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Justice Antonio Scalia 

or practice relied upon. This, 
Justice Scalia, found unthink
able for it would, in his opin
ion, thrust the civil arm into 
matters of religious faith and 
practice which the religion 
clauses had removed from its 
reach. Id., 494 U.S. at 887. 

Calling the majority opin
ion a dramatic departure from 
"well-settled First Amend
ment jurisprudence," Justice 
Sandra Day O'Connor reiter
ated, on behalf of her three 

rectly prohibiting or burden
ing a religious practice as 
such. Our free exercise cases 
have all concerned generally 
applicable laws that had the 
effect of significantly burden
ing a religious practice. Id., 
494 U.S. at 894. 

Justice O'Connor noted, 
however, that just because "a 
person's right to free exercise 
has been burdened ... does not 
mean that he has an absolute 
right to engage in the con-
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duct." But it does mean that 
the government must furnish 
"a compelling state interest 
and ... [a] narrowly tailored 
[means] to achieve that inter
est" in order "to justify any 
substantial burden on relig
iously motivated conduct." 
I d. 

Justice O'Connor then as
serted that the Court had no 
other choice than to use a 
pragmatic "case-by-case" 
tool lest governments ignore 
the impact that their generally 
applicable laws might have on 
minority religious sects. Id., 
494 U.S. at 897-900. 

Prompted by the O'Con
nor critique and by fears that 
the abandonment of the 
Court's balancing test would 
seriously undermine religious 
freedom in America, an un
usual coalition of conserva
tive Christian activists, liberal 
civil liberties advocates, and 
over one hundred constitu
tional law scholars filed ape
tition for rehearing. "Diverse 
Coalition Asks Supreme 
Court to Rehear Peyote 
Case," Religious Freedom 
Alert II (June 1990). On June 
4, 1990, the Court denied the 
petition. 

This denial set the stage for 
the next chapter in the history 
of the Free Exercise Clause, 
featuring continued conflict 
over the meaning of the Free 
Exercise Clause both on and 
off the Court and, most sig
nificantly, in Congressional 
enactment of the Religious 
Freedom Restoration Act. ~ 

(To be continued.) 
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The Lighter Side 
The Hitchhiker's 

Guide to Art 
Funding and the 

PBS Telethon 

by Tegen J. Titus 

Have you ever found your
self standing in front of a 
painting feeling a bit befud
dled? The artist's name re
minds you of an entree at 
Mamma Ciccone's Little Ital
ian Restaurant, and the actual 
work of art seems to be a 
somewhat abstract illustra
tion of that very same dish. 

Meanwhile, the thought 
strikes you that the museum 
in which you found this par
ticular masterpiece also 
sounds vaguely familiar. Like 
you had seen the same moni
ker plastered on that bottle of 
flea and tick shampoo that 
you bought last week for your 
cat Snoogems (who, inci
dently, coughed up some
thing this morning thatlooked 
not unlike a different painting 
just across the hall). 

All of this courses through 
your brain as you slowly start 
to cock your head like a robin 
listening for an elusive morn
ing worm. Searching for that 
inexplicable sensory angle 
when great artistic starbursts 
of comprehension will sud
denly shoot through your 
cerebrum as you experience 
that mythical moment of 
quickening known to the art 
world as "getting it." 

"It" never transpires. And 
the only starbursts are the 
ones of pain shooting through 
your contorted neck as you 

fumble for your free sample 
of extra-strength Excedrin 
that someone was handing out 
at the front door. 

But it doesn't end there. 
For right when you have 
come to the conclusion that 
anyone could see that the art
ist must have ingested 900 mg 
of LSD washed down with a 
shot ofClorox, a cloud of mu
seum black flies drone over 
and start "ahing" over the 
very piece which had you as 
confused as a one man pro
duction of Hamlet. 

If this is you, then you 
probably are as frustrated 
with the national debate over 
the funding of the NEA. Is it 
art? Is it obscenity? Is it The 
Emperor has no Clothes 
meets The Lifestyles of the 
Rich and Famous? Am Ire
ally paying you to do ... Oh 
my ... Honey turn your head!!! 

So let me be your guide 
through the wild and wooly 
world of art funding. Kind of 
like your Art 101 professor 
uncovering for you the nu
ances of W assily Kandin
sky' s Landscape near 
Murnau, (Oh the Apocalyptic 
VISION!!!) without, of 
course, all of the annoying 
slide shows and rumpled 
tweed sport jackets. 

THE PRO-FUNDIES -
Creating a Better World 
for You and Me, Dahling 

Who are these crusaders of 
cultural cacography? These 
noble champions who busy 
themselves by beating back 
the Bolsheviks of barbarism 
(who, if given a moments 
breath, they contend, would 

fill the world with clown 
faces and scenes of seagulls 
and surf. Oh my!). For they 
are the great protectors of all 
that is exquisite and lofty, as 
they pump their little fists in 
the air and pipe "Long live 
Lichtenstein and limo rides to 
the Louvre!" 

But just like a Rembrandt 
painted with synthetic enamel 
polymer, when subjected to a 
closer examination, they are 
not what they seem to be. 

The Hopelessly Cultured 
vs. The Simply Hopeless 

John E. Frohnmeyer, the 
head of the NEA under the 
Bush administration, took 
this final swipe at those who 
embattled him in his former 
office. "The country is in the 
midst of a cultural war," he 
pouted, "caused by a small 
band of know-nothings." The 
Washington Times, 5/27/92. 

This denouncement of the 
swarthy masses is quite illus
trative of the attitude preva
lent within many artistic 
circles of today. A great 
number of artists and their pa
trons hold in deep contempt 
the everyday peasant who 
could not discern a Rothko 
from a Rosenquist. A Monet
from a Mondrian. (heathens!) 
And they have no intention of 
ever telling them how. 

Well why not? Certainly 
if the great Visigothian 
hordes were to understand 
art, they could then under
stand the importance of fund
ing it, right? 

The answer to this ques
tion is very simple. These im
mortals consider artistic 
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talent (genius!) and the ability 
to appreciate it (cultivators of 
genius!) to be an innate gift 
from the gods. You cannot 
learn it. You cannot discover 
it. It is born to you. If you 
have it then you are special. 

How else can you explain 
the shudders of near-religious 
ecstasy that course through 
their bodies when they gaze at 
a Jasper Johns' sculpture con
sisting of two beer cans on a 
slab of bronze. They are the 
chosen ones. And just like 
King Arthur and his band of 
tin encased storm troopers, 
they are engaged in an endless 
battle to wrest control of the 
holyland from the polluted 
paws of the unsainted vennin. 

"So what!" you might say, 
"If they want to immerse 
themselves in the Ganges that 
is the arts. So be it! Scrub 
away! Brush Brush!" 

But wait! They want me to 
pay for their Brancusian 
baths? Their showers of 
Schwitters? Why, I don't ask 
them to fund the next Arnold 
Schwartznegger vehicle, do 
I? Am I requesting that they 
foot the bill for Jackie Col
lins' next two hours of seamy 
Sunday sin on NBC!? 

Of course not. But that is 
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exactly their point. 
Their duty as the "forma

tors" of culture (The Chosen!) 
is to show us that what we 
have chosen is pure drivel. 
The silliness of simpletons. 
And the sooner that we realize 
that they have THE GIFT, 
then the sooner they can give 
us some castor oil to combat 
the cancer of our preferred en
tertainment. So swallow it all 

dear, it is for your own good. 
I'll start with a bowl of 

freedom of speech, Then a 
good hefty portion of block 
Grant and fmish off with a 
slice of Captive Audience, 

please. 
What has happened of 

course is that some of us have 
found that the medicine tastes 
a little too much like snake oil. 
What with "performers" such 
as Annie Sprinkle and pho
tographers like Robert Map
plethorpe being presented 
along with our hefty social
ized art bill, we actually 
started demanding to see their 
credentials. 

To which the response has 
been a bit less than receptive. 

(What?!?! Question us?!? 
But we are ... (spat! spat!) .. . 
BLASPHEMERS!!!) 

And then they begin to fall 
into a near catatonic state (The 
audacity!) and babble about 
censorship and the freedom of 
speech. 

"The world will never be 
safe for museums until the 
world is safe for ideas," spake 
Monsieur Frohnmeyer in the 

same aforementioned speech. 
I d. All to the resounding ech
oes of "Amen" across the 
Church of the Artistically 
Gifted but Financially 
Spurned. 

Tim Miller, the artistic di
rector for the art troupe 
"Highways," was denied a 
$5,000 grant for an applica
tion which included slides 
showing men engaging in oral 
sex. 

He charged that the deci
sion smacked of political cen
sorship and promptly sued for 
a violation of his freedom of 
speech. All to which, his co
creator, Mr. Smoke heartily 
agreed. "My art work was 
selected out because it was a 
celebration of gay male cou
ples," he sniped while at a 
press conference following 
his rejection. Washington 
Times April27, 1992. 

Is there something in the 
flrst amendment that the rest 
of the world has missed? Are 
these peoples powers so infi
nite that not only can they per
ceive the beauty in Picasso's 
Les Demoiselles D'Avignon, 
but they also can detect whole 
phrases in the Bill of Rights 
that we, as mere mortals, can
not see without the artistically 
trained eye? 

The answer to that, of 
course, is a resounding, heart
warming, no. But it is easy to 
see why they thought that this 
particular con-game would 
work. 

Over the years, our con
cept of freedom of speech has 
been mutated into a malevo
lent beast. From the quite in
nocent white fleld daisy of 
political disagreement to the 
100 foot high, man eating Ve
nus Flytrap which calls itself 
"freedom of expression" as it 
actively spawns sewage from 

its various tendrils. 
All thanks to that Cher

nobyl which consists of nine 
justices appointed for life by 
the President. 

I ain't rich. An' I got no 
title. But dag nab it, I'm 
artistic! So I'll make it to 
the top o' society nohow! 

Perhaps another reason 
these people thought they 
could dupe a dollar from the 
beltway is because they had 
been doing it to the ruling 
classes for centuries. 

From the art commissions 
of the Renaissance popes, to 
the various artistic house 
guests of the 19th century 
nouveau.x: riches, to todays 
soirees at Mr. and Mrs. Crow
inshield's 5th Avenue apart
ment deluxe, artists have been 
slyly snowballing their pa
trons into supporting their Bo
hemian lifestyle. 

And the odd thing of all 
this is that the wealthy glit
terati knew that they were be
ing used all along. 

But what is this? They 
knew?! How could that be? I 
mean if one were to discover 
a dime sized wood tick upon 
one's neck wouldn't one im
mediately pluck it off and 
squash it? 

Well of course! But at the 
same time, they were also able 
to convince everyone that the 
woodtick was in fact a beauti
fully cultured pearl adorning 
their graceful napes. And, 
consequently, allowed it tore
main. 

But as if that were not 
audacious enough, they began 
to seek out even more of the 
bloodsucking beasts in order 
to build a whole string of the 
critters! For here was their 
ticket to immortality. They 
had become the cultivators of 
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genius, and all of the godlike 
qualities that came with the 
job were anointed upon their 
heads. 

But this posed a massive 
problem for those others who 
longed for an aerie on Mount 
Olympus. For in order to at
tain one of those lofty 
perches, one needed money. 
Lots of it! 

And for the vast majority 
of this country's anemic so
cial wanna bes, they were too 
poor to commission such ex
cursions into greatness. The 
cliffs were too steep to climb, 
and they couldn't afford the 
expenses of a Tibetan Moun
tain Troupe in order to scale 
its towering crags. Oh! what 
was one to do? 

The answer came, quite fit
tingly, during the administra
tion of the greatest rube turned 
socialite wanna be that ever 
lived. Lyndon Johnson. 

So in 1964, a gaggle of as
pirants flnagled a way. Uncle 
Sam's Surplus Store of Scal
ing Supplies of course! And 
Voila! The NEA was born! 

Now a whole new class of 
genius could be spawned! 
For here was the most primor
dial of ponds! A veritable 
Venusian vein coursing with 
life-giving blood! No longer 
would these aspirants need to 
prick their own fingers to be
come the sucklers of virtuoso, 
they could draw on the seem
ingly infinite supplies of life 
force stored at the Federal 
Government! Ah! To be a 
Patron ! 

And this, dear friends, is 
their coup de grace. For not 
only had they become patrons 
of the arts. The keepers of 
Olympus. But they had done 
it without having to wear any I 
of those nasty woodtick neck
laces. (Chumps!) And instead 
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•progressed straight into the 
basking rays of their new
found geniuses. 

THE ANTI-FUNDIES -
Grog know good art! 

Grog say that not good 
art!!! 

And these people might 
have gotten away with it too, 
if they had only been smart 
enough to try it during a more 
popularly revered period of 
the arts. 

You see the problem with 
their scheme is that they 
started using the govern
ment's funds at a time when 
art was in a rather transitional 
period. 

In the mid-sixties, the art 
world was "progressing" at a 
neck-breaking speed. It 
seemed that an aspiring 
painter could not stroll from 

' his trendy Boho loft in Green
wich Village to the Cedar 
Tavern on University Place 
without the art world passing 
him by like a French bullet 
train. 

What?! You are still yap
ping about Post Dada Surreal
ism?! How Bourgeois! 
Everyone (ToutLe Monde!) 
knows that Pre-Nihilist Post
Suprematism with a dash of 
Bauhaus is the thing! (Philis
tine!) 

So then, with the humili
ation still stinging upon their 
freshly reddening cheeks, 
they determined to never 
again be caught with their 
avant garde Levis down 
around their ankles. 

Hence, strive! Surprise! 
Shock! Be Audacious! And 
if anyone questions your 
methods, or work, denounce 
them as an unbeliever! A sur
reptitious swine out to corrupt 
the blessed gathering of the 

Koshered cultarati! 
And the inevitable result 

has been government funded 
crucifixes in jars of urine and 
fawning audiences being 
draped in bloody (HIV posi
tive) paper towels as they 
clutch their NEA subsidized 
ticket stubs in their blessed 
mitts. Can we blame anyone 
for wanting to put a stop to it? 

Entree Newt and his 

Bawdy Band of Budget 
Bisectors 

In perhaps one of the most 
ridiculous recent examples of 
legislative prowess, Congress 
decided to say "Enough!" in 
its trademark resounding 
whimper. Upon getting wind 
of the HIV-POS blood wal
lowing, these great guardians 
of goodness demanded cuts in 
the budget for the naughty 
NEA. 

It started when Rep. Cliff 
Steams (R-FL) offered an 
amendment to cut the NEA's 
budget by a hefty 5%. To 
which Rep. Norm Dicks (D
WA) proposed an amendment 
to that amendment, calling for 
a paltry 1 1/2% cut instead. 

Not to be left out of course, 
Rep. Spencer Bachus (R-AL) 
amended that amendment to 
actually become a 4.99% 
slash instead. And it was only 
the beginning. 

All told, seven separate 

amendments hitched them
selves a ride on the $13.2 bil
lion Interior appropriations 
bill (of which about $168 mil
lion went to the endowment 
for the arts) before the house 
determined that a 2% curtail
ment was ample punishment. 
Washington Times, June 24, 
1994. 

But how 'bout a little 
dough to commission a 
religious fresco on the 
ceiling of the capitol 

buildiug. You know, like a 
depiction of the creation of 

Reagan, maybe? 
The message was clear. 

Start churning out some "ac
ceptable" art or we start cut
ting the umbilical cord of the 
Federal coffers! 

Acceptable art? Accept
able to whom? Are they ask
ing the NEA to start funding 
Bill Bennett's next manual of 
morals? Perhaps they want 
the art world to start painting 
more ... er ... patriotic" master
pieces. Like Robert E. Lee's 
victory over the union troops. 
At least I'm sure that could 
pacify that pesky gadfly Jesse 
Helms, anyway. 

Where are all the purists? 
Where are all of the true be
lievers? When did govern
ment all of a sudden become 
the great purveyor of all that 
is sacred and holy in the art 
world? When the Republi
cans took control of the purse 
strings? 

Not quite. Government, in 
any market, is a corrupting 
force. Including the art world. 

Whether it is government 
wallowing its way through the 
medical industry or it is gov
ernment commissioning a 
performance artist for the cul
turization of the masses. It is 
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always a corrupting influence. 

Oh, and while we're at it. 
PBS stands for Pinkos 

Behind the Scenes! 
Enough of this left-leaning 

rubbish, we want a little 
funding for Rush's 
Raiders! (fake that 

Moyers!) 
Not content with carping 

solely on the NEA, however, 
Republicans have shifted 
their critical gaze upon other 
government establishments as 
well. The Corporation for 
Public Broadcasting and the 
National Endowment for the 
Humanities are also starting to 
hear the bugle call of the hunt
ing dogs. And they have been 
busily scurrying deep into 
their holes and hoping that 
their scent does not give them 
away, ever since. 

But just like the fox is a 
close canine relative of the 
hound, so are many of theRe
publicans and their Demo
cratic counterparts. 

Abolish PBS? I was only 
talking about a little trim! 
What do you want me to do? 
Murder Big Bird?! And how 
do you think I can continue to 
sit across from my little Sally 
as I eat my morning bagel? 
Three year olds can level laser 
beams across the kitchen as 
well as any adult! Let me as
sure you! 

And so, the GOP again 
thinks, that with a little che
motherapy, and a little selec
tive surgery, they can remove 
all bad things from the various 
government pet projects. 
And, miraculously, the cancer 
will not return after they have 
donned their Dittohead PJ s 
and layed themselves down 
for a well deserved slumber. 
Don't bet on it. 
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THERE IS NOTHING 
NEW UNDERNEATH 

THE SUN 
It has been said that the 

human mind forgets the pain
ful emotional experiences of 
the past. If true, it might ex
plain why mankind's histori
cal memory seems to 
constantly forget its bitter les
sons of the past. 

When our government 
was established by our found
ing fathers, they did not see it 
necessary to establish a De
partment of Information, 
Education or Culture. 

On the contrary! They 
considered it an evil if gov-

ernment were to ever get in
volved in those areas of soci
ety. They had experienced 
firsthand the abuses that 
come about when the govern
ment encroaches into these 
areas. 

For as any humanities pro
fessor at Anonymous State 
College can tell you, all art, 
whether it be a film, a paint
ing, an article or a book, pro
motes an idea. An opinion or 
world view. And if the gov
ernment were to get involved 
in the propagation of ideas 
and opinions it would very 
quickly become involved in 
the propagation of its ideas 

and opinions. 
Thomas Jefferson put it 

best in his 1786 Bill for Es
tablishing Religious Free
dom, when he wrote: 

The opinions of men are 
not the object of civil govern
ment, nor under its jurisdic
tion that to suffer the civil 
magistrate to intrude his 
powers into the field of opin
ion and to restrain the profes
sion or propagation of 
principles on supposition of 
their ill tendency is a danger
ousfallacy, which at once de
stroys all religious liberty, 
because he being of course 
judge of that tendency will 
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make his opinions the rule of 
judgment, and approve or 
condemn the sentiments of 
others only as they shall 
square with or differ from his 
own ... and finally, that truth 
is great and will prevail if left 
to herself 

So to all the supporters of 
"unrestricted" funding of the 
NEA, to the presidents of the 
numerous PBS stations and to 
the Republicans who have 
been hypnotized by the con
soling jingle of that newly ac
quired national purse next to 
their hip, there is one remain
ing question. Now do you 
"get it?" ~ 

The Great Contandment 
By Marilyn J. Titus 

I 'm back in the New Tes
tament after several 
months of Old Testa

ment reading. I am struck by 
the ageless power of the 
words spoken by Jesus. All 
of the conflict and grief in our 
day could be eliminated if 
everyone would follow that 
which is so obvious: 

Master, which is the great 
commandment in the law'! 
Jesus said unto him, THOU 
SHALT LOVE THE LORD 
THY GOD WITH ALL THY 
HEART, AND WITH ALL 
THY SOUL, AND WITH ALL 
THY MIND. This is the first 
and great commandment. 

And the second is like unto 
it, THOU SHALT LOVE THY 
NEIGHBOR AS THYSELF. 

On these two command
ments hang all the law and 
the prophets. Matt. 22:37-40. 

I realized that one of the 
hardest commandments for 
me to follow is to "love thy 
neighbor as thyself." I know 
I have great love for some 
people, but others are very 
hard for me to know how to 
love. 

Thinking that I had no dif
ficulty with the first com
mandment -"love the Lord 
thy God with all thy heart, 
and with all thy soul, and with 
all thy mind" - I became 
starkly aware of the words -
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"all thy mind." 
How many times had I 

fretted over the details of 
some matter as if I could 
solve the problem if I just 
thought hard enough? How 
many times had I day
dreamed a perfect solution? 
Was I loving the Lord with all 
of my mind? 

Singing to the Lord, 
speaking to Him, worship
ping Him in all thosefreemo
ments would have been much 
more liberating, fruitful and 
obedient to the first and great 
commandment. 

What joy it is to come into 
obedience to the words of Je
sus! I barely wrote the above 
and then had a task to do 

which involved much driv
ing. Directed in my attitude 
and refreshed in my spirit, a 
tune came into my mind. 
Soon the words came to go 
with the tune: 

I give my life to the King 
of Kings. 

I give my life to the Lord. 
I give my life to the Prince 

of Peace, 
Trusting fully in His wis

dom and love. 
Trusting fully, trusting 

fully in His wisdom. 
Trusting fully, trusting 

fully in His love. 
Trusting fully in the wis

dom of the King of Kings. 
Trusting fully in the love 

of the Lord. 
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