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Ye can discern the face of the sky; but can
ye not discern the signs of the times?
Matthew 16:3
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LIFE AND THE HIGH COURT
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This
determination,
that an unborn
child was not
fully human,
became the
cornerstone of
Justice Harry
Blackmun's
opinion. Had he
ruled otherwise,
Justice
Blackmun
himself
conceded, the
case for abortion
would have
"collapsed."

wenty-two years ago,
on January 22, 1973,
the United States Supreme Court pronounced its
verdict in Roe v. Wade, 410
U.S. 113 (1973). A child in
the womb of a mother was not
human life, only "potential
human life." Id , 410 U.S. at
159.
This determination, that an
unborn child was not fully human, became the cornerstone
of Justice Harry Blackmun's
opinion. Had he ruled otherwise, Justice Blackmun himself conceded, the case for
abortion would have "collapsed." Id , 410 U.S. at 156.
This was not the first time
that the United States Supreme Court had granted a
constitutional right to one
class of human beings at the
expense of another. In 1857,
the High Court in Dred Scott
v. Sandford, 60 U.S . (19
How.) 393 (1857), concluded
that negro slaves were "beings
of an inferior order.. .so far inferior that they had no rights
which the white man was
bound to respect." Id, 60
U.S. at407.
This fmding, like the one
the Court was to make 116
years later in Roe v. Wade,

was crucial to the case. It enabled Chief Justice Roger B.
Taney to declare that a negro
could be "bought and sold,
and treated as an ordinary article of merchandise and traffic, whenever a profit could be
made by it." !d.
Because negro slaves were
not fully human, Chief Justice
Taney ruled that a master
could take his slaves into any
territory of the United States
and the United States Congress could do nothing about
it. For to outlaw slavery,
Taney ruled, would deny to
the slave owner his "property
without due process of law."
/d, 60 U.S., at 449-52.
With these strokes of his
constitutional pen, Chief Justice Taney hoped to end the
highly emotional debate over
slavery that was threatening to
tear the country apart.
Justice Harry Blackmun
approached the abortion issue
in 1973 with much the same
goal. At the outset of his
opinion, he acknowledged
that the abortion controversy
was "sensitive and emotional... [with] vigorous opposing views ... [based upon]
deep and seemingly absolute
convictions .. .. "

But, he assured his reader,
the Supreme Court was above
the fray. Justice Blackmun
promised that he and his 7
concurring colleagues would
resolve the controversy "by
constitutional measurement
free of emotion and of predilection." Roe v. Wade, 410
U.S. at 116.
As was the case with Dred
Scott, the High Court's solution to the abortion controversy did not resolve it. To
the contrary, the Court exacerbated it. While the country
has not been plunged into civil
war, the conflict over abortion, after Roe v. Wade ,
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moved from orderly debate in
state legislatures to disorderly
clashes on the streets.
Then, in 1992, with one
eye on these confrontations
and the other on itself, the
High Court stepped in once
again to quell the disturbance.
Three justices, appointed by
"pro-life" Presidents Reagan
and Bush, joined two holdovers from the Roe v. Wade
majority with an appeal to the
American people to "end their
national division" over abortion "by accepting a common
mandate rooted in the Constitution." Planned Parenthood
v. Casey, 505 U.S. ---, 120
L.Ed.2d 674, 708 (1992).
And what was that mandate? The High Court reaffirmed "the essential holding"
in Roe v. Wade, but granted
greater latitude to the States to
regulate abortions. Id, 120
L.Ed.2d at 710-16.
In dissent, Justice Antonin
Scalia, warned that the
Court's latest effort to shore
up Roe v Wade would fail, just
as Dred Scott had failed before:
It is no more realistic for us
in this case, than it was for
[Taney} in that, to think that
an issue of the sort they both
involved - an issue involving
life and death, freedom and
subjugation- can be "speedily
andfinally settled" by the Supreme Court... Quite to the
contrary, by foreclosing all
democratic outlet for the deep
passions this issue arouses, by
banishing the issue from the
political forum that gives all
participants, even the losers,
the satisfaction ofa fair hearing and an honest fight, by
continuing the imposition ofa
rigid national rule instead of

allowing for regional differences, the Court merely prolongs and intensifies the
anguish. Id, 120 L.Ed.2d at
796-97.
Scalia's warning has been
prophetic. On the one hand,
the battle to stop abortion has
escalated. In 1993, abortion
doctor, David Gunn, was
gunned down outside a Pensacola, Florida abortion clinic;
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for police protection from the
spreading threat of violence.
The Virginian-Pilot Al, AlO,
A-ll (Jan. 4, 1995).
Those calling for an end to
the violence against abortionists have continued, however,
to promote the violent killing
of the unborn. Moreover,
they have been umelenting in
their insistence that a woman
has an unlimited right to an

not law.

EMOTION NOT
REASON

In the opening section of
his opinion in Roe v. Wade,
Justice Blackmun promised
that he would render a decision according to a reasoned
application of the Constitution, "free of emotion." But
his own words betray him.
In the second paragraph of
his opinion, Justice Blackmun
Why has the Supreme Court failed to
acknowledged that the "sensimoderate the abortion controversy and tive and emotional nature of
the abortion controversy" was
restore "the rule of law" to the aborshaped by "[o]ne's philosophy ... one's religious training,
tion debate? The answer is simple.
one's attitudes ... and moral
Roe v. Wade, itself, violates the rule of standards
.... " Given this
warning, and the promise to
law.
measure the abortion issue
another abortion doctor was abortion. And they have re- solely by the Constitution,
shot in Kansas. In that same mained equally obdurate in one would have expected Jusyear, a number of "pro-life" their demand for tax subsidies tice Blackmun to frame the
activists signed a petition ad- to provide abortion services constitutional issue and keep
vocating violence to stop and to support the activities of his analysis closely tailored to
the pro-abortion cause.
abortion.
it. But he did not.
In addition, the pro-aborIn 1994, one ofthe signers
As soon as he stated the
of that petition was charged tion forces have not backed constitutional question, Juswith and convicted of the off their position that the re- tice Blackmun immediately
murder of an abortion doctor mains of an aborted baby are propelled the reader into an
and his clinic escort outside an not "human." Thus, they have 18-page survey of the history
abortion clinic, again in Pen- persevered in their campaign of abortion from "the time of
for unlimited research and de- the Persian empire" to the
sacola, Florida.
This took place even after velopment of "fetal tissue" 1970's in America. Id, 410
Congress had made it a fed- into saleable products for the U.S. at 129-147. This historieral crime to engage in illegal benefit of the living.
cal survey was introduced by
Why has the Supreme Justice Blackmun with this reactivities obstructing access
Court failed in its effort to markably revealing stateto abortion facilities.
Finally, the Friday before moderate the abortion contro- ment:
New Year's Day 1995, John versy and restore "the rule of
Before addressing...[the
Salvi went on a shooting ram- law" to the abortion debate? constitutional claim put forth
page in Brookline, Massachu- The answer is simple. Roe v. by the plaintiff), we _kg1 it desetts and in Norfolk, Virginia Wade, itself, violates the rule sirable briefly to survey... the
killing two receptionists and oflaw. It is an opinion rooted history of abortion ... and then
wounding flve other people in in emotion, not reason. It is an to examine the state purposes
two abortion clinics in Massa- qpinion founded on predilec- and interests behind the
chusetts. Abortion providers tion, not impartiality. It is an criminal abortion laws." Id ,
around the country cried out opinion based upon power, 410 U.S. at 129. (Emphasis
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added).
Justice Blackmun did not
attempt to show that the Constitution demanded this historical survey. Nor did he use
language exposing any reasons for such a survey. Instead, he chose the word
"feel," an expression of affectation, not a term of cognition,
to justify it. According to
Webster's Third International
Dictionary, feel means "to react emotionally or instinctively rather than as a result of
rational or meditative analysis."
Given its emotive quality,
it did not take long for Blackmun to reveal why he and his
colleagues "felt it desirable"
to take the reader on an historical excursion. He used it
to set the stage to dismiss current anti-abortion laws as having been based upon
out-moded views and upon
out-dated fears about the
medical risks of the abortion
procedure. Id, 410 U.S. at
147-52.
Thereafter, Blackmun
used the word "feel" at two
additional critical points. The
first occurred at the beginning
of a paragraph following an
inventory of a number of Supreme Court precedents that
had established a constitutional right of privacy:
This right of privacy,
whether it be founded in the
Fourteenth Amendment's
concept of personal liberty
{as] we~ it is, or [in] the
Ninth [Amendment], is broad
enough to encompass a
woman's decision whether or
not to terminate her pregnancy. Roev. Wade, 410U.S.
at 153. (Emphasis added).
This was the only effort

made by Justice Blackmun in
the entire opinion to show by
analogy that the right to abortion was like other "privacy
rights" already recognized by
the Court. Yet, he used no
analogical reasoning whatsoever to show how the right to
an abortion was like the previously recognized right to
procreation, for example, or
even to contraception.
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tice Blackmun had moved on
to determine what protection
the Constitution afforded this
new right of privacy.
Justice Blackmun employed the word "feel" the
third time at the close of the
Court's opinion to justify the
Court's new trimester formula granting to a woman almost unlimited power to
dispose of her unborn baby in

metamorphosed the constitution from a legal document
into a medical treatise is, itself, an indication of the role
that emotion played in his decision.
Justice Blackmun claimed
that the right of a woman to
terminate a pregnancy was
found in the "concept of personalliberty" protected by the
Fourteenth Amendment.
Prior to Roe v. . Wade, the
word, "liberty," was a legal
term
rooted in the common
Justice Blackmun managed to do this
law or in the Bill of Rights.
because he had previously decided that E.g., Meyer v. Nebraska, 262
the woman's constitutional right was U.S. 390 (1923); Griswold v.
Connecticut, 381 U.S. 479
not, at bottom, a matter of law, but a
(1963).
According to precedent,
matter ofpsychology and physiology.
one had to demonstrate that
The word "feel" served the first 6 months of preg- one's liberty. interest was
"fundamental" or "implicit in
Justice Blackmun's purpose nancy:
to avoid having to grapple
This holding, we is the concept of ordered libwith the obvious distinction consistent with the relative erty" to qualify for constitubetween the earlier cases and weights of the respective in- tional protection. Even
the one before him. In none terests involved, with the les- Justice Blackmun admitted
of the cases recognizing the sons and examples ofmedical that the "case law" demanded
right of privacy, was human and legal history, with the len- such legal analysis. Roe v.
life, or even an existing poten- ity of the common law, and Wade, 410 U.S. at 152.
tial human life, at stake. That with the demands of the proBut he dumped the Court's
fact alone should have dis- found problems of the day... . legal formula in favor of a
qualified the claim that the Id, 410 U.S. at 165. (Empha- non-legal one as soon as he
began to examine the reasons
mother's interest in terminat- sis added).
By using the word "feel" supporting the claim that a
ing her pregnancy was within
the meaning of"liberty" in the Justice Blackmun excused the woman had the right to choose
Fourteenth Amendment. By Court from having to explain an abortion:
The detriment that the
using the word "feel" Justice what any one factor, or comBlackmun untied this knotty bination of them, had to do State would impose on the
problem as if it were no prob- with the constitutional issue pregnant woman by denying
in the case. Indeed, he did not this choice altogether is evilem at all.
Six pages later, Justice even mention the constitution dent .... Maternity, or addiBlackmun acknowledged that as one of the Court's legal tional offspring, may force
upon the woman a distressful
the claimed right to an abor- benchmarks.
Justice Blackmun man- life andfuture. Psychological
tion was "inherently different
from marital intimacy ...mar- aged to do this because he had harm may be imminent. Menriage, or procreation." Id, previously decided that the tal and physical health may be
410 U.S. at 159 (Emphasis woman's constitutional right taxed by child care. There is
added). By that time, how- was not, at bottom, a matter of also distress, for all conever, the analogical issue had law, but a matter of psychol- cerned, associated with the
already been settled and Jus- ogy and physiology. How he unwanted child, and there is
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the problem of bringing a
child into a family already unable psychologically and otherwise, to care for it.. .. Roe v.
Wade, 410 U.S. at 153.
All of this was calculated
by Justice Blackmun to create
sympathy for the mother of an
unwanted child. Still, could
such a litany of psychological
and physiological stress support the right of a woman to
take the life of her baby?
The Texas Attorney General tried to take advantage of
Justice Blackmun's predicament by contending that the
State of Texas had a constitutional duty to protect the life
of an unborn baby and, therefore, had a compelling interest
to override the mother's liberty interest. Justice Blackmun escaped this quagmire by
concluding that the unborn
child was not a "person"
within the meaning of the
Constitution and, therefore,
was not entitled to any constitutional protection.
In coming to this conclusion, Justice Blackmun did
not examine the child's interest in life, in the same way as
he had the woman's interest in
liberty. In the latter case, Justice Blackmun explored liberty from a psychological and
physiological perspective.
But, when he explored the issue oflife, he made no attempt
to assess the psychological
and physiological impact of
an abortion upon the baby in
the mother's womb.
Instead, he invoked a rigorous legal analysis to determine if the unborn child was a
human "person," within the
meaning of the constitutional
text. By noting that the word
"person," appeared in various
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other contexts in the constitutional document "only postnatally," Justice Blackmun
concluded that the right to life
guaranteed by the same clause
that secured the woman's liberty right could not possibly
have "pre-natal application."
Id, 410 U.S. at 156-57.
If "liberty" is to be construed as a psychological

rule is not uniform. And, if
not uniform, then it ceases to
be law. I Blackstone's Commentaries Sec. 2, 44 (1765).
In the opening section of
his opinion in Roe v. Wade,
Justice Blackmun gave assurance that he would decide the
issues before him "free
of... predilection." According
to Webster's Third Interna-

In coming to this conclusion, Justice Blackmun did not examine
the child's interest in life, in the
same way as he had the woman's
interest in liberty.
term, why shouldn't "person"
receive the same treatment?
Aren't both terms in the same
Fourteenth Amendment? If
"person" is to be understood
within the context ofthe entire
constitutional document, why
shouldn't liberty be subjected
to the same rigorous standard?
The answer to these questions is that emotion, not reason, prevailed in Justice
Blackmun's opinion. His
mind was made up before he
started. He was governed by
a non-negotiable predilection
to favor the interest of the
mother over the interest of the
unborn child.

PREDILECTION
NOT IMPARTIALITY
The very nature of the judicial process requires that a
judge be impartial. If a judge
applies a rule one way to one
person, he cannot apply that
same rule in another way to
someone else. Otherwise, the

tiona/ Dictionary, predilection means partiality, prejudice, or bias. As was the case
with Justice Blackmun's
promise to rule "free of emotion," he failed to rule with
impartiality.
This is clearly evident in
the disparate manner in which
he treated the plaintiffs claim
that she had a constitutional
right to obtain an abortion and
the state's claim that it had a
constitutional duty to protect
the life of the unborn.
Justice Blackmun rejected
the plaintiffs claim that her
right was an absolute one, that
is, "to terminate her pregnancy at whatever time, in
whatever way, and for whatever reason she alone
chooses." Jd, 410 U.S. at
153. He ruled that the Due
Process Clause of the Fourteenth Amendment allowed a
state to encroach upon the
woman's protected liberty to
obtain an abortion if necessary to protect a compelling

state interest. Jd, 410 U.S. at
155. In so ruling, Justice
Blackmun preserved the
woman's constitutional
claim, albeit in a modified
form.
The defendant did not fmd
Justice Blackmun so charitable. The State claimed that its
abortion law - protecting the
life of an unborn child except
to protect the life of the
mother - was constitutionally
required to protect the life of
an unborn baby. Justice
Blackmun rebuked the state
for not having claimed that its
duty was absolute:
When Texas urges that a
fetus is entitled to Fourteenth
Amendment protection as a
person, it faces a dilemma.
Neither in Texas nor in any
other State are all abortions
prohibited Despite broad
proscription, an exception always exists. The exception [in
the Texas law] for an abortion
procured or attempted by
medical advice for the purpose of saving the life of the
mother, is typical. But if the
fetus is a person who is not to
be deprived oflife without due
process of law, and if the
mother's condition is the sole
determinant, does not the
Texas exception appear to be
out of line with the Amendment's command? ... Jd, 410
U.S. at 157, n. 54.
Justice Blackmun never
answered this rhetorical question. And for good reason.
Had he done so, he would
have come face to face with
his prior ruling that the
mother's liberty claim could
still be maintained even
though limited by a compelling state interest. If the
woman was allowed to main-
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tain her constitutional claim nancy, and that, therefore, the also a process over time, not
to obtain an abortion, even if State has a compelling interest an event. Even live birth, itlimited by proof of an overrid- in protecting life from and af- self, could be characterized as
ing state interest, why could ter conception." !d., 410U.S. a process, not an event.
The point here is that
not the state maintain its con- at 159.
In response, Justice Blackmun was quite willing
stitutional claim to prohibit
abortions, even if limited by Blackmun instigated a survey to test the weaknesses of the
proof of an overriding state of opinion from the Stoics to theory of life upon which
Aristotle, from the Jewish Texas relied, but he was uninterest?
Had Justice Blackmun ap- faith to the Christian, both willing to assess the weakplied the same standard to the Catholic and Protestant, and nesses of the other theories
woman's liberty claim, as he from physicians to lawyers. upon which he was about to
had to the State's life claim, he
would have had to deny them
both or permit them both. He
Had Justice Blackmun applied the
could not affirm one and deny
same standard to the woman's liberty
the other.
But Justice Blackmun did
claim, as he had to the State's life
not apply the same standard to
claim, he would have had to deny them
the two claims. He affirmed
the woman' s right to an aborboth or permit them both.
tion and then qualified it by
ruling that the state could pro- While Justice Blackmun con- place reliance. Justice Blackmote its interest in protecting ceded that the Texas position mon had made up his mind
the unborn child by "pro- was supported by reputable that the Texas view oflife was
scrib[ing] abortion except authorities, both scientific and contrary to the latest scientific
where it is necessary ... for the religious, he found weak- discoveries.
But what in the Constitupreservation of the life or nesses:
Substantial problems for tion demanded that a State
health of the mother .... !d.,
410 U.S. at 164-65.
precise definition of this view conform its law to "modem
But if the mother is "not to are posed, however, by new science?" Justice Blackmun
be deprived of" liberty "with- embryological data that pur- gave no answer to this quesout due process oflaw," and if port to indicate that concep- tion. Instead, he fmessed it by
the fetus's "condition is the tion is a 'process' over time, waiving the entire opinion of
sole determinant," does not rather than an event, and by the Court before the reader as
the Court's "exception appear new medical techniques such if the answer was so obvious
to be out of line with the as menstrual extraction, the it called for no analysis:
In view of all this we do
Amendment's command?" 'morning-after' pill, implanThat was the standard that tation of embryos, artificial not agree that, by adopting
Justice Blackmun had applied insemination, and even artifi- one theory of life, Texas may
to Texas. But he did not ap- cial wombs." !d., 410 U.S. at override the rights of the
pregnant woman that are at
ply it to himself.
161.
On the other hand, he stake. !d., 410 U.S. at 162.
Justice Blackmun's bias
against the Texas statute did found no comparable weak- (Emphasis added).
This is astounding! Just a
not end there, however. In as- nesses in views that life began
sessing when, in the course of at some other point than con- few paragraphs before, Jusa pregnancy, the State may ception. If conception is just tice Blackmun admitted that
take into account the interest a process over time, not an experts in medicine, philosoof the unborn child, the Texas event, as Justice Blackmun phy, and theology could not
Attorney General argued that said the current scientific evi- agree on the question when
"life begins at conception and dence tended to prove, then life begins. And for that reais present throughout preg- "quickening" or "viability" is son, alone, Justice Blackmun
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had stated that "the judiciary"
was "not in a position to
speculate as to the answer."
!d., 410 U.S. at 159.
Suddenly, as if by magic,
the Court changed its mind. It
may not know when life begins, but it certainly knew that
it couldn't possibly begin at
conception. Once again, Justice Blackmun exposed the
Court's prepossession. It
would let nothing - not even
the facts - to stand in the way
of its will to affirm that a
woman had a constitutional
right to an abortion.

POWER NOT LAW
In his dissenting opinion,
Justice Byron White registered a ringing objection to the
Roe v. Wade majority:
I find nothing in the language or the history of the
Constitution to support the
Court'sjudgment. The Court
simply fashions and announces a new constitutional
right for pregnant mothers
and, with scarcely any reason
or authority for its action, invests that right with sufficient
substance to override most existing state abortion statutes....
The Court apparently values the convenience of the
pregnant mother more than
the continued existence and
development of the life or potential life which she carries.... 1 find no constitutional
warrant for imposing such an
order ofpriorities on the people and legislatures of the
States .... ld., 410 U.S. at 22122.
Justice White called the
Court's action "an exercise of
raw judicial power .... " But it
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was more than that. What the
Court did in Roe v. Wade was
an exercise of raw legislative
power.
According to Article III,
Section 2 of the Constitution,
"the judicial power" of the Supreme Court and lower federal courts extend to
"Cases ... arising under this
Constitution .... " A case is a
dispute between two parties.
In Roe v. Wade, the two parties were the State of Texas
and one of its residents. None
of the other 50 states nor any
of their residents were parties.
Under Article III, the jurisdiction of the Court is limited
to resolving the particular dispute before it. Having such
limited jurisdiction, no court
has the power to issue a general rule binding on people not
before the Court. The Court
may only issue a specific order binding on the parties to
the case. Traditionally, a
court order in a case in which
a party has asked for injunctive or declaratory relief, as in
the case in Roe v. Wade,
would be issued in the negative, requiring the losing party
to cease from engaging in certain conduct.
The ruling of the Court in
Roe v. Wade departed significantly from this traditional
pattern. First, the Court's ultimate ruling was not an order
at all. Justice Blackmun did
not just fmd that the Texas
abortion statute was unconstitutional. Quite the contrary.
He ruled that all state criminal
abortion statutes "of the current Texas type" were "violative of the Due Process Clause
of the Fourteenth Amendment." Jd, 410 U.S. at 164.
This meant that the Court
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ruled in Roe v. Wade against
every State law that, like the
Texas statute, prohibited
abortions except to protect the
life of the mother.
Not only this, the Court rewrote the abortion laws of
every state, not just Texas and
the other states that had similar statutes. It decreed that all
state laws addressing abortion
must conform to the Court's

hide behind the skirts of the
Court, thereby excusing
themselves from having to
take sides on a highly controversial issue.
But that option would not
have been possible had it not
been for the prevailing view in
America that the Supreme
Court was the fmal arbiter of
the meaning of the Constitution and that state officials

Had Roe v. Wade been handed
down twenty years earlier, the reaction of state officials may well
have been different.
trimester formula detailed in
its opinion. No effort was
made by Justice Blackmun to
show that the Constitution
commanded such a legislative
solution. The reason for this
omission was simple. There
was no such constitutional
command.
Roe v. Wade was unprecedented in the annals of Supreme Court jurisprudence.
Never before had the interests
of the 50 States been represented by one State's Attorney General. Never before
had the public policy of the 50
States been determined by an
unelected branch of the Federal government in a single
case.
But none of the State's legislatures or prosecutors challenged the Court's power to
bind them even though they
had not had their day in court.
Why? No doubt, many state
executive and legislative officials welcomed the Court's
intrusion. They could now

were duty bound to obey the
Court's decisions as the supreme law of the land.
Had Roe v. Wade been
handed down twenty years
earlier, the reaction of state
officials may well have been
different. Prior to the battle
over the desegregation of the
nation's schools, people did
not believe that the Court had
the final word on the Constitution. In 1958, however, a
unanimous Court ruled that
the Court's "interpretation of
the Fourteenth Amendment"
enunciated in its cases "is the
supreme law of the land, and
Art. VI of the Constitution ·
makes it of binding effect on
the States ... [e]very state legislator and executive and judicial officer...[being] solemnly
committed by oath taken pursuant to Art. VI, cl. 3, 'to support this Constitution."
Cooper v. Aaron, 358 U.S. 1,
18 (1958).
Fifteen years later, when
Roe v. Wade was handed

down, this view of the Court's
constitutional role had so
gripped the nation, that Justice Blackmun was able to get
away with the biggest power
grab in the Court's history.
Even today, many whooppose Roe v. Wade use language that concedes its
legitimacy. For example,
many in the pro-life movement state that Roe v. Wade
"legalized abortion." By
making this statement, one
unwittingly affirms that what
the Supreme Court said in Roe
v. Wade is the law of the land.
But a court opinion cannot,
by defmition, be law, much
less the constitutional law of
the land. A judge, even a Supreme Court justice, has no
authority to make constitutional law. As Chief Justice
Marshall put it, only the people have that authority. Marbury v. Madison, 5 U.S. (1
Cranch) 137, 176-77 (1803).
A judge may only state the
law in that constitutional
document, for that written instrument governs him, not the
other way around. Jd , 5 U.S.
at 179-80.

CONCLUSION
Had Abraham Lincoln and
the new Republican party responded to Dred Scott, as
America's leaders have responded to Roe v. Wade, slavery would not have been
abolished 8 years after the
Court had extended constitutional protection to it. Lincoln succeeded in turning the
tide against slavery, in part,
because he contested the legitimacy of the Court's ruling
in Dred Scott.
First, he refused to accept
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the Dred Scott ruling as the
law of the land. He reminded
the American people that the
Court had no power to bind
anyone but the parties to the
case. Having not been a party
to the case, Lincoln promised
to do all he could within the
authority of the presidency to
overturn Dred Scott. He
urged other national and state
leaders to do likewise. Dred
Scott, he said, did not "irrevo-

cably fix" the nation's policy
on slavery.
Second, Lincoln insisted
that Dred Scott had been decided contrary to the Constitution and to the nation's
charter, the Declaration of Independence. Again and
again, he reminded the
American people that slavery
could never be justified in a
nation whose charter is committed to the proposition that

7
all men are created equal.
Twenty-two years after
Roe v. Wade, pro-life advocates must insist that America's office holders do no less
than Lincoln and oppose Roe
v. Wade as Lincoln opposed
DredScott. For Roev. Wade,
like Dred Scott, denied to a
whole class of human beings
the God-given rights to "life,
liberty, and the pursuit ofhappiness."

The Preamble to the Constitution attests that it was
written to "secure the Blessings of Liberty to ourselves
and our posterity." Any court
opinion that denies these
blessings to America's posterity, as Roe v. Wade does,
deserves the same fate as
Dred Scott, to be discarded on
the trash heap ofhistory. ~~

Abraham Lincoln on Dred Scott
First Inaugural Address, March 4, 1861.
I do not forget the position assumed by some that constitutional questions are to be decided by the Supreme Court, nor do I
deny that such decisions must be binding upon the parties to the suit as to the object of that suit, while they are also entitled to
very high respect and consideration in all parallel cases by all other departments of the Government. And while it is obviously
possible that such decision may be erroneous in any given case, still the evil effect following it, being limited to that particular
case, with the chance that it may be overruled and never become a precedent for other cases, can better be borne than could evils
of a different practice. At the same time, the candid citizen must confess that if the policy of the Government upon vital questions
affecting the whole people is to be irrevocably fixed by decisions of the Supreme Court, the instant they are made in ordinary
litigation between parties in personal actions, the people will have ceased to be their own rulers, having to that extent practically
resigned their Government into the hands of that eminent tribunal.

Speech during the Lincoln-Douglas Senatorial Campaign, October
f858.
We oppose the Dred Scott decision in a certain way. [We] do not propose that when Dred Scott has been decided to be a slave
by the court we, as a mob, will decide him to be free. We do not propose that, when any other one, or one thousand, shall be
decided by the court to be slaves, we will in any violent way disturb the rights of property thus settled; but we nevertheless do
oppose that decision as a political rule which shall be binding on the voter, to vote for nobody who thinks it wrong, which shall
be binding on the members of Congress or the President to favor no measure that does not actually concur with the principles of
that decision. [We] propose so resisting it as to have it reversed if we can, and a new judicial rule established on this subject.
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Holy Weathermen
T

With the proabortion forces
strengthened in
the White
House and in
the courts, a
fringe group of
radicals in the
anti-abortion
movement issued a call for
violence.

he protest against the
war in Vietnam began
peacefully enough.
There were letters to the editor, petitions to congressmen,
marches and rallies. By the
mid-1960's the opposition escalated to the burning of draft
cards and guerilla theater inside draft board rooms.
Trespasses upon university and government property
to stop the "war machine"
were justified as a necessary
evil to stop a greater one. The
Berrigan brothers put their religious stamp of approval on
all this by pouring blood on
draft files to stop the killing.
The 1968 Democratic convention in Chicago became a
watershed event. As former
radicals, Peter Collier and
David Horowitz remembered
it:
That summer of 1968, Chicago was the place to
be.. .[E]veryone seemed to be
taunting the Democrats and
Mayor Daley in Lincoln Park.
The melee that ensued when
the Chicago police launched
into an unrestrained assault
on the demonstrators appeared to repeat on a megascale the lessons of Columbia
(University): a small vanguard could catalyze a confrontation into a radical
object lesson. Collier and
Horowitz, Destructive Gen-

eration 74 (1989).
The Chicago riots
spawned a number of new
radical groups, but none so
radical as the Weathermen.
This unholy ragtag bunch of
revolutionaries saw the war as
symptomatic of a corrupt nation and violent confrontation
as the only legitimate response.
The Bible ofthe movement
was Mao's Little Red Book
"to the effect that a self-conscious group of people with
right ideas had the responsibility to take charge of things
and bring leadership to the
community." Id. at 75. By
the summer of 1969, the
Weathermen issued "a thirtythousand word manifesto reflecting an almost mystical
vision of a coming political
Armageddon." Id. at 81.
By the fall of 1969, they
were ready for action, calling
out the troops to return to Chicago for "Days of Rage,"
which "they believed would
be the beginning of the end for
the American state." By 1973,
however, the movement was
spent. Except for a few
bombings, their plans had
gone awry, their leaders were
in hiding, and whatever moral
capital they had was consumed. I d. at 88-119.
Just as the Weathermen entered into their death throes,

the United States Supreme
Court decided Roe v. Wade,
410 U.S. 113 (1973). Another protest movement was
about to begin.
The pro-life movement began peacefully enough with
letters to the editor, petitions
to congressmen, marches and
rallies. Soon, however, it escalated into trespasses upon
the property of abortion clinics with bodies blocking the
passageways. Local police
reacted with a vengeance, employing violent techniques to
effect arrests.
As had been the case in the
1960's, the pro-life trespassers justified their actions as
necessary to stop the greater
evil of the murder of the innocent unborn. And just as the
anti-war protesters failed to
stop the war, neither have
these stopped the killing of the
unborn. So the battle escalated.
Then, in 1992, came the
Supreme Court's reaffmnation of Roe v. Wade and the
election of Bill Clinton. With
the pro-abortion forces
strengthened in the White
House and in the courts, a
fringe group of radicals in the
anti-abortion movement issued a call for violence.
In 1993, several signed a
petition advocating violence
to stop abortion. Later, in the
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movement, unleashed a fierce
counterattack from the proabortion activists, and caused
great consternation in the
rank-and-file pro-life camp.
For several years there has
been a debate within the prolife movement over the extent
to which its members may go
to stop abortions. Some have
contended that one may break
laws protecting property in
order to "rescue" a baby from
being aborted. Others have

summer of the same year,
David C. Trosch, a Catholic
priest removed from his parish for his anti-abortion activities, wrote a letter to
politicians around the country. He warned of an apocalyptic future for the nation:
We will see the beginning
ofmassive killing ofabortionists and their staffs. In time,
the killing. .. will begin to spill
over into the killing ofthe police and the military who attempt to protect them.
Thereafter, it will begin to affect those who direct them to
protect abortion providers.
This will include, but not be
limited to, city councilmen,
mayors, governors, representatives, the president and
his staff, judges and others
seen in any way as fostering
protection ofmass murderers.
Quoted in The Virginian-Pilot
A-ll (Jan.4, 1995).
Unlike the 1960's Weathennen who took their revolutionary vision from atheistic
communism, these new visionaries seek their support
from the Bible. Already, it
has inspired one of its members, convicted of the murder
an abortion doctor and his escort, to claim that had Jesus
Christ been there, he would
have pulled the trigger.
And most recently, the
killing of two abortion clinic
receptionists in Massachusetts and the wounding of five
others have been justified by
Numbers 25:13, a verse commending the priest, Phinehas,
for killing an Israelite man
and a Moabite woman engaged in illicit sex.
These actions have triggered a backlash in the community against the pro-life

result of the punishment visited upon him by God, but he
was afraid that he would be
killed by men (Gen. 4:8-14).
But God assured Cain that
no man had any authority to
kill him. And if anyone did
so, God would take vengeance upon Cain's killer "sevenfold" (Gen. 4:15). While
God had the lawful power to
take Cain's life as punishment
for his having murdered his
brother, no man had.

Unlike the 1960's Weathermen who
took their revolutionary vision from
atheistic communism, these new visionaries seek their support from the Bible.
maintained that one may do
all that is necessary to rescue
babies from being murdered,
even to the extent of killing
the abortion doctor and his accomplices. Others have rejected both of these
contentions, asserting that under no circumstances may one
violate the law of the land to
stop the slaughter.
Which, if any, of these
views is correct? The answer
to this question depends upon
the nature and scope of the
authority of human beings to
enforce the laws of God and
of the nation.
The question of authority,
or the lawful use of power, is
a matter of grave concern. It
has been so from the beginning. When God confronted
Cain for his having murdered
his brother, Abel, Cain complained that his punishment
was too great. Not only had
he become a "fugitive and
vagabond in the earth" as a

Not until after the flood,
when God cut a new covenant
with Noah, did God authorize
man to impose the death penalty and then only according
to law: "Whoso sheddeth
man's blood, by man shall his
blood be shed: for in the image of God made he man"
(Gen. 9:6).
This authority that God
gave to Noah, did not grant to
every individual human being
the right to impose the death
penalty on any other human
being who committed murder. Rather, God cut a covenant with Noah and with his
"seed," that is, God cut a covenant with Noah as the Father
of nations (Gen. 9:9; 10:5, 19,
31, 32). Out of this covenant
came civil rulers with covenant authority to commend
good and "to execute wrath
upon him that doeth evil"
(Rom. 13:4).
Prior to the Noahic covenant, there were no civil rul-
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ers, just families. Fathers and
mothers, husbands and wives,
sons and daughters - none of
these had been granted
authority to use the sword
against wrongdoers (See, e.g.,
Eph. 6: 1-4). Without such
authority on the earth, evil became so great that God destroyed all mankind, except
Noah and his family (Gen.
6:5-6, 17; Gen. 7:21). Now
that God had covenanted with
Noah never again to destroy
the earth and its inhabitants
(Gen. 9:11), God empowered
man to use force to deal with
certain evil doings of his fellow men. But that power was
governed by the civil covenants of the nations.
This point is best illustrated by the civil covenant
that God cut with the nation of
Israel. While murder was
punishable by death, only
those with civil authority
could detennine the guilt of
one accused of murder. Only
after one was duly convicted
ofmurdercouldhethen be put
to death (Numbers 35:11-31).
But if the civil rulers grow
corrupt and neglect their duty
to punish murder, what then?
May an individual citizen or
resident take the law into his
own hands and put the guilty
one to death? There was no
provision for such an eventuality in Israel. To the contrary, there were rules against
it.
First of all, there was no
justification in the law to suspend the two witness rule of
Deuteronomy 17:6 and Numbers 35:30. A single witness
was not enough to authorize a
conviction of murder or any
other capital offense.
Second, an individual citi-
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zen or resident held neither
executive nor judicial office.
Those offices were held by
men who qualified for them
and who were selected by others in civil authority (Ex.
18:21-26; Deut. 16:18). The
duty of the individual was to
take his dispute to the one
with authority, not to take the
matter into his own hands
(Deut. 17:8-9). To do otherwise was to commit the sin of
presumption, for no man was
authorized to judge his own
case (Deut. 17:10-13).
Third, to usurp the function of the civil ruler was to
take the place of God. This
was so, even if the case
against the civil ruler was true
and just. This is the point
made in I Samuel 8 when the
elders oflsrael complained to
Samuel about Samuel's sons
who "took bribes and perverted judgment" (I Sam.
8:3). They asked for a "king
to judge us like all the nations"
(I Sam. 8:5). God rebuked

them, through Samuel, for
"reject(ing) me, that I should
reign over them" (I Sam. 8 :7).
The sin of the elders was to
fail to recognize that every
civil ruler is "ordained of
God" and any one who rebels
against the authority of the
civil ruler is rebelling against
God (Rom. 13:1-2). The
point in I Samuel 8 is this.
The rule in Romans 13: 1-2 applies whether or not the civil
ruler is doing his duty.
Only when the civil ruler
commands an individual to
disobey God can a person refuse to obey. For at that point,
and only at that point, has the
ruler ordered the person to
deny God as the ultimate ruler
of mankind (Acts 4: 18-20;
5:28-29).
The only persons in a nation who can lawfully resist
civil lawlessness outside this
narrow rule are those who
hold civil office. Because
every civil ruler is a "minister
of God," no civil ruler may

justify his actions by pointing
to an order from a higher civil
authority. To do so would be
to deny the sovereignty of
God.
Given these Biblical rules,
no man can justify the taking
of another man's life on the
ground that the man is guilty
of murder or is about to commit murder. Before one can
act on that basis, he must first
demonstrate that he has the
civil authority to hold the
other man accountable and
then, he must follow the procedural rules by which guilt is
determined before a civil tribunal.
These rules cannot be bypassed, even by invoking the
name of Jesus Christ. For He
taught his followers to obey
and respect the civil authorities (Luke 20:25). And, as
Head of the Church, he declined to exercise civil jurisdiction even to right a wrong
(Luke 12:13-14). If Christ,
the King of Kings and Lord of

Lords, deferred to the authority of the civil ruler, then the
followers of Christ must do
likewise (John 17:21).
Would Christ have pulled
the trigger on the abortionist
and his escort back in July
1993 in front of the abortion
clinic in Pensacola, Florida?
The answer is no. James and
John learned that when they
were walking with the Lord
through Samaria and a Samaritan village refused to receive them. The sons of
thunder asked Jesus:
[W]ilt thou that we commandjire to come down from
heaven, and consume them,
even as Elijah did? Luke
12:54 (See 2 Kings 1:10,12).
Jesus "turned, and rebuked
them, and said:"
Ye know not what manner
ofspirit ye are of For the son
of man is not come to destroy
men's lives, but to save them.
Luke 9:55-56.
fiT'

CHRISTIANS AND THE MILITARY
By Jeffrey C. Tuomala *

A

s a judge advocate in
the United States
Marine Corps I grew
increasingly unhappy with
my inability to apply my new
Christian faith more directly
to the legal profession. So, in
1979 I left active duty and the
practice oflaw to attend semi-

nary with the goal of training
and equipping myselffor fulltime Christian ministry.
Much to my surprise and delight I found that the professions of law and arms are
full-time Christian ministry.
In the book of Romans, the
apostle Paul explains that God
has established the office of
civil authority (13:1), that

civil officers are God's fulltime ministers (13:6), and that
they are to use force, even
deadly force, when necessary
to do justice (13:3-4). Soldiers, policemen, judges, and
lawyers are civil officers. Just
as we are to honor officers in
the church (I Tim. 5: 17), we
are to honor officers of the
state (I Pet. 3: 17).

* Associate Professor of International Law at Regent University
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Because civil officers are
God's ministers, it comes as
no surprise that Christians
should be uniquely qualified
for military service. There are
three character qualities
which are particularly necessary in soldiers which all
Christians are to possess and
develop, not only for waging
spiritual warfare (Eph. 6:1020), but mortal combat when
necessary. These traits are an
understanding of justice (I
Cor. 6:2); Heb. 11 :33), courage (II Cor. 16:13; II Tim.
1:7), and sacrificial love (II
Cor. 16:14; Eph. 5:2).

JUSTICE
Christ's death and atonement is the supreme demonstration of God's justice, and
therefore, the model for civil
justice, be it domestic or international (Rom. 3:25). God's
wrath is against all sin, and he
could not, consistent with his
own character, forgive sin
without a satisfaction of the
demands of justice (Rom.
3:26).
If He could have forgiven
sin without satisfying justice,
Christ's death would have
been in vain (Gal. 2:21).
Christ's death satisfied justice in that He suffered the
punishment that we deserved
(I Pet. 2:24) and He paid the
debt that we owed (I Pet.
1:18). Additionally, He protects us from the power of sin,
having defeated and restrained the spiritual enemies
that wage war against us and
His kingdom (Col. 2:15; Mt.
12:29).
Just as Christ's death was
not in vain, God has not entrusted the power over life and
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death to civil officers to be
used in vain (Rom. 13:4). His
purpose is that they will do
justice. Civil officers, not private individuals, have the
authority to avenge wrongs
(Mt. 5:39).
In a domestic legal system,
justice entails punishing
criminals (Rom. 13:5),
awarding compensation for

God has given to the Church
and equipped her accordingly
with the sword of the Spirit
(Mt. 28:18-20; II Cor. 5:1121; Eph. 6:17).
War, on the other hand, is
waged as a special kind of
lawsuit between states with
no common political authority to whom they can appeal
for justice (Acts 17:26; Rev.

Just as law and force
are powerless to make
people and domestic societies good, they are
powerless to change
nations or to create a
new world order.
injury or breach of contract
(Rom. 13:4), and preserving
the peace (Rom. 13:3; I Tim.
2: 1-2). Because the civil officer is God's minister and
agent of wrath, he must model
civil justice on God's eternal
justice within the limits of his
delegated authority. He is
limited as to the types of sin
he may punish, the sanctions
he may impose, and the persons and territory over which
he has jurisdiction.
It is a vain use of the sword
to use law and force as a
means to make people good or
as an instrument of social
change. There are many
things- in fact, the most important things - that law and
the sword are powerless to effect. The mission of changing
lives, societies, and nations

19: 11). The objectives of
military force, however, are
the same as domestic police
powers - to punish, compensate, and protect. Vattel, The
Law of Nations 303 (Chitty
trans. 1863).
Just as law and force are
powerless to make people and
domestic societies good, they
are powerless to change nations or to create a new world
order. To do so is a mimicry
of the Kingdom of God (Cf
Dan. 2, 4; Rev. 5:10, 12:11).
Christ warned His disciples that those who try to establish the Kingdom of God,
or any substitute for it, by the
sword will be destroyed by the
sword (Mt. 26:52-54). The
church alone is commissioned
and equipped to build a new
world order and that by the

Holy Spirit of God.

COURAGE
Admiral James Stockdale,
who spent seven years as the
highest ranking American
serviceman in a Vietnamese
prisoner of war camp, wrote
that there are two things
which are particularly debilitating - fear and guilt. The
two are closely linked.
There are two basic circumstances that all men fear things certain and things uncertain. As for things certain,
every man knows that he deserves the death penalty for
everyone knows, without a
doubt, that he deserves this
punishment for his sins (Rom.
1:32). There is only one way
to deal with this fear of certain
punishment. One must put
his faith in Christ whose death
vicariously satisfied the demands of justice. Having
done so, one need no longer
fear death (Rom. 8:31-39).
The other fear, the one
caused by the uncertainty of
events which lie in the future,
is experienced by all men. In
many ways the future is just as
uncertain for the believer as
for the unbeliever. The believer, however, is able to
walk by faith, as he lives in the
knowledge that the world is
not governed by uncertainty,
chaos, and chance but rather
by Divine Providence (Eph.
1: 11 ). This is the basis for his
confidence that all things
work together for good for
those who love God and are
called according to His purpose (Rom. 8:28).
The circumstances of war
make both of these fears especially pronounced. Death is
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very near. Confusion and uncertainty reign. The soldiers
who overcome the fear of
death and their inability to
thrive in uncertainty have the
decisive advantage. As Napoleon observed, "in war, the
moral is to the material as
three to one." Warflghting
80, n. 11 (USMC Manual
1989).
Military science goes only
so far in overcoming uncertainty. There are simply too
many variables and unquantifiable factors to predict outcomes or control the course of
events in war. In order to
cope, many soldiers resign
themselves to a certain fatalism while others appeal to a
variety of mysticism that
promises control over a hostile universe.
The Christian soldier,
however, believing all things
are directed by a personal and
loving Heavenly Father,
wants nothing else than to act
in conformity with His will.
The Father's will is made
known through His law as revealed in Scripture (Mt. 4:4)
and through the leading of the
Holy Spirit (Rom. 8: 12-17).
Knowledge of God's
Word and Spirit requires
study and prayer. These were
modeled in the life ofLieutenant General Thomas J.
(Stonewall) Jackson. Despite
extreme precautions to maintain the secrecy of his military
plans, his cook always knew
when battle was imminent because the General was up all
night praying. Even on his
deathbed, Jackson promoted
his favorite theme that the Bible furnishes men with rules
for everything regardless of
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their calling. Dabney, Life
and Campaigns ofLt. General
T.J. Jackson 714-15 ( 1865).
The courage demanded of
soldiers is not limited to a
willingness to face enemy
bullets. It includes the courage to be honest and faithful
in all one's dealings. This
may entail refusing to act out
of expediency rather than
principle, enforcing unpopu-

at Harvard, writes that it is
love, not hatred, not ferocity,
not the lust for violence that
sustains Marines in combat:
Love...sustains a man in
combat when everyfibre in his
being shrieks at him to run
and hide... .It is love that overcomes all other emotions and
inspires a man to lay down his
life for his brother. Marine
Corps Gazette 68 (Nov.,

The Christian soldier, however, believing all things are directed by a personal and loving Heavenly Father,
wants nothing else than to act in conformity with His wilL
---------------------~
Jar standards when subordinates see only their short term
interests, being merciful when
the situation demands, or taking a position contrary to conventional wisdom. Several
articles in recent issues of the
Naval Institute's Proceedings
reveal that the failure of moral
courage is more of a problem
in the naval services than the
failure of physical courage.
A Christian soldier should
not fear those who can only
kill the body (Mt. 10:28) and
he should count himself
blessed when he suffers for
doing what is right (Mt. 5: 10).
LOVE

Lieutenant General Bernard E. Trainor (USMC Retired), now Director of the
National Securities Program

1991).
The apostle John wrote,
"perfect love drives out fear"
(I John 4:18). Jesus taught,
"greater love has no one that
this, that one lay down his life
for his friends" (John 15:13).
Sacrificial love, like courage,
plays a critical role in combat,
but it is often harder to sustain
in time of peace.
.
One of the most commonly
recited mottoes in the Marine
Corps is that "Marines take
care of their own." It recognizes that leaders in particular
are not only responsible for
the combat proficiency of
their units, but the general
well-being of their Marines as
well. This derives from the
fact that the military is a disciplinary system in which the
relationship of leader to subordinate is not that of state to

citizen, but rather father to
son. In fact, the term "infantry" is derived from the same
Latin word as "infant," meaning child or one who can't
speak. Infantrymen are members of the king's household;
therefore, discipline involves
much more than punishing infractions of rules. It entails
discipleship. Well disciplined and discipled soldiers
are also the most effective
(Heb. 12:1-13).
God commands that we
love even our enemies (Luke
6:35). But how do you go
about loving someone who is
at war with you and is trying
to kill you? Jesus answered
this question teaching, "this is
love, that you keep my commandments" (John 14:15).
Civil authorities are commanded to execute justice,
and in so doing, they are loving their enemies. They are
restraining further evil that
will result in even greater condemnation. Executi on of
civil justice points one to
God's eternal justice and its
satisfaction in Christ (Cf Gal.
3:24).
If a Chr isti an so ldier
comes to you for occupational
counseling don' t assume that
he should leave the military.
Consider John' s counsel:
Then some soldiers asked
him, "And what should we
do?" He replied, "Don 't extort money and don 't accuse
people falsely - be content
with your pay." Luke 3:14.
In other words, "You are
ministers of justice, be sure
that you remain true to your
calling."
tfi\
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THE FREE EXERCISE CLAUSE - THE
FIRST 170 YEARS

E
On the basis of
these statements,
the Court concluded that the
Free Exercise
Clause ofthe First
Amendment deprived Congress
of "all legislative
power over mere
opinion, but was
left free to reach
actions which
were in violation
ofsocial duties or
subversive ofgood
order."

ighty-eight years after the First Amendment became a part
of the United States Constitution, the United States Supreme Court decided the case
of Reynolds v. United States,
98 U.S. 145 (1879). For the
next 82 years, the Reynolds
case determined the meaning
and application of the clause
forbidding laws "prohibiting
the free exercise of... [religion]."
Reynolds arose out of a
prosecution for violation of
the law prohibiting bigamy in
the Territory ofUtah. The defendant, a Mormon, claimed
that he had married his second
wife pursuant to a religious
duty and, therefore, the statute
as applied to him violated the
Free Exercise Clause.
The Court rejected this
contention. The Court began
its analysis with a search for
the meaning of religion. It acknowledged that the text of
the First Amendment did not
define the term. So, it
launched an historical inquiry
to determine its defmition.
It found that defmition in
the history of the development of freedom of religion in
America, which "culminate[d] in Virginia." !d., 98
U.S. at 162-63. Relying upon
the works ofMadison and Jefferson, the Court defmed the
term in accordance with its
original meaning.
First, it endorsed Madison's proposition that religion

defmed those duties that "we
owe to the Creator" outside
"the cognizance of civil government." From this general
jurisdictional principle, the
Court turned to Jefferson's
Preamble to the 1785 Virginia
Statute for Establishing Religious Freedom for more specific guidelines:
In the preamble of this
Act... religious freedom is defined; ... after a recital "That
to suffer the civil magistrate to
intrude his powers into the
field of opinion, and to restrain the profession or
propagation of principles on
supposition of their ill tendency, is a dangerous fallacy
which at once destroys all religious liberty, " it is declared
"that it is time enough for the
rightful purposes ofcivil government for its officers to interfere when principles break
out into overt acts against
peace and good order. " /d.,
98 U.S. at 163.
On the basis of these statements, the Court concluded
that the Free Exercise Clause
of the First Amendment deprived Congress of "all legislative power over mere
opinion, but was left free to
reach actions which were in
violation of social duties or
subversive of good order."
/d., 98 U.S. at 164.
In the case before it, the
defendant had obviously not
been prosecuted for having a
wrong opinion about polygamy; rather, he had been con-

victed of the act. Just because
Congress had outlawed the
act, and not the opinion, however, did not resolve the Free
Exercise Clause issue. According to the Jefferson formula, approved by the Court,
the Free Exercise Clause also
protected some acts from the
jurisdiction of Congress.
The question, then, before
the Court was whether polygamy was an overt act against
the peace and good order of
society or just an act contrary
to the peace and good order of
the church. The Court sought
the answer, first, in the common law.
"At common law," the
Court observed, "the second
marriage was always
void ... and from the earliest
history of England polygamy
has been treated as an offense
against society." /d. But, the
Court conceded, the common
law governing marriage and
prohibiting polygamy had
been enforced in England's
ecclesiastical courts.
Did this mean that polygamy was an offense against
the church only? The Court
frrst noted that ecclesiastical
courts had been given jurisdiction over civil, as well as
church, matters. Then, it observed that, by the early 17th
century a statute had been
passed, making polygamy an
offense "punishable in the
civil courts." This statute, the
Court discovered, had been
reenacted in all of the Ameri-
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can colonies. Of particular
significance to the Court was
that Virginia had enacted the
same statute in 1788, after the
adoption of Jefferson's Statute for Establishing Religious
Freedom. !d., 98 U.S. at 165.
This history enabled the
Court to conclude that "there
never has been a time in any
State of the Union when polygamy has not been an offense against society,
cognizable by the civil
courts .... " !d.
The Court, then, turned its
attention to the institution of
marriage, itself. It found that,
while marriage was "by its
very nature a sacred obligation," it was also "in most civilized nations, a civil contract,
and usually regulated by law."
Furthermore, the Court
claimed, a nation's law governing the marriage relationship was the primary
determinant of the civil liberties of that nation:
[P]olygamy leads to the
patriarchal principle, and
which, when applied to large
communities, fetters the people in stationary despotism,
while that principle cannot
long exist in connection with
monogamy. !d., 98 U.S. at
165-66.
On the basis of this survey
and analysis, the Court concluded that the statute prohibiting bigamy in the territory of
Utah was "within the legislative power of Congress." !d.,
98 U.S. at 166. While this
was all the Court was required
to do to dismiss the defendant's Free Exercise claim, it
went further to explain why it
refused to apply the Free Exercise Clause to require an exception to the polygamy

statute for religious conscientious objectors. The defendant in Reynolds had claimed
that the Free Exercise Clause
required an exception for
those, like himself, who had
taken two or more wives pursuant to a religious belief.
This argument was dismissed
by the Court as wholly illegitimate.
First, the Court said that

matters that remained within
the authority of the state. Until 1961, no one on the Court
would question these principles, but there would be some
lively differences of opinion
as to their application.
It was not until the 1940's
that the Court would have opportunity to apply the
Reynolds doctrine, outside the
context of the polygamy is-

In summary, the Court in
Reynolds decided that religion was
an objective term that distinguished, on the one hand, those
matters that belonged exclusively
to God...
such an argument, if allowed,
would introduce "a new element into criminal law," discriminating
between
offenders solely on the basis
of their personal religious beliefs and subordinating even
the laws prohibiting murder to
individual religious beliefs.
Second, the Court maintained that to allow an argument based upon a subjective
definition of religion would
"make the professed doctrines
of religious belief superior to
the law of the land, and in
effect to permit every citizen
to become a law unto himself." !d., 98 U.S. at 167.
In summary, the Court in
Reynolds decided that religion was an objective term that
distinguished, on the one
hand, those matters that belonged exclusively to God,
outside the jurisdiction of the
State, and, on the other, those

sue. {As for such cases, see
Davisv. Beason, 133 U.S. 333
(1890).} Within the frrst four
years of this decade, a number
of cases involving Jehovah's
Witnesses would test the vitality of the 60-year old precedent.
In Cantwell v. Connecticut, 310 U.S. 296 (1940), the
Court was faced with a statute
that authorized a government
official to withhold a permit to
solicit funds if that official determined that the cause for solicitation was "not a religious
one." !d., 310 at 305.
Beginning with the
Reynolds principle, that "belief" was wholly outside the
cognizance of the civil
authorities, the Court stated as
its Free Exercise premise "the
proposition that a state may
not, by statute, wholly deny
the right to preach or to disseminate religious views."
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!d., 310 U.S. at 304. Presumably, these activities were
within the area of "opinion"
and immune from the jurisdiction of the state. !d., 310
U.S. at 303.
From this premise, the
Court reasoned that no civil
authority had jurisdiction to
inquire into a person's beliefs
when that inquiry determined
whether or not the person
would be issued a permit to
solicit funds. While the state
had jurisdiction to protect the
public from fraud, it did not
have any authority to protect
the public from non-religious
beliefs:
[T]o condition the solicitation of aid for the perpetuation of religious views or
systems upon a license, the
grant ofwhich rests in the exercise of a determination by
state authority as to what it is
religious cause, is to lay a forbidden burden upon the exercise ofliberty protected by the
Constitution. !d., 310 U.S. at
307.
From 1942 to 1944, anumher of cases, came to the Court
testing the constitutionality of
a license tax on "missionary
evangelism." Jones v. Opelika, 319 u.s. 103 (1943);
Murdock v. Pennsylvania,
319 U.S. 105 (1 943); Follett
v. Town of McCormick, 321
U.S. 573 (1944). The license
taxes at issue were of a general nature, levied on anyone
who offered anything for sale.
In the cases before the Court,
the tax had been required of
Jehovah's Witnesses who
made sales of religious literature incidental to their primary activity of preaching
and proselytizing.
Justice William 0.
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Douglas, writing for a sharply
divided court, ruled that the
license tax as applied to the
Jehovah's Witnesses was tantamount to the state's levying
a license tax upon the preaching of the gospel inside a
church. Murdock v. Pennsylvania, 319 U.S. at 108-10.
The state, Justice Douglas
stated, had no more jurisdiction to levy a tax upon "the
privilege of delivering a sermon" than it did upon "the
privilege of carrying on interstate commerce." Both were
outside its jurisdiction. Id,
319 U.S. at 112-13.
Douglas conceded that had
the Jehovah's Witnesses been
engaged in a "commercial
venture" rather than a "religious" one, the tax would have
been valid. Id, 319 U.S. at

110-111. The dissenters
claimed just that. They asserted that the activities engaged in by the Jehovah's
Witnesses were primarily
commercial in nature, and
therefore, subject to the jurisdiction of the State. Id, 319
U.S. at 119.
It would be almost 20 years
before the Reynolds doctrine
would be tested again. In
1961, the Court upheld state
Sunday closing laws to be
within the jurisdiction of the
State. Such laws, the Court
ruled, were within the state's
power to provide a uniform
day of rest for all citizens, relying, in part, on Reynolds.
McGowan v. Maryland, 366
u.s. 420, 437-40, 450-51
(1961).
In a companion case, the
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Court denied that the Free Exercise Clause commanded
that a religious sabbatarian
was entitled to an exception to
the Sunday closing laws. Restating the formula set forth in
Reynolds, the Court noted that
the Sunday closing laws did
not prohibit the religious Sabbatarian from honoring Saturday as a day of rest. Thus, the
Sunday closing laws could
not possibly infringe upon the
Sabbatarian's freedom of belief. Braunfeld v. Brown, 366
u.s. 599,603-05 (1961).
As for action, the Court repeated its holding m
McGowan, that the State has
jurisdiction "to provide a
weekly respite from all labor ... [by] set[ting] one day of
the week apart from the others
as a day of rest...." Id, 366

U.S. at 607. Having so ruled,
the Court concluded that the
Free Exercise Clause could
not be construed in such a way
as to require a religious conscientious objector exception
lestthe purpose ofthe uniform
day of rest be thwarted. Id,
366 U.S. at 608-09.
Justice William J. Brennan
filed a dissenting opinion in
which he set forth an approach
to the Free Exercise Clause
that departed significantly
from the Reynolds legacy.
While he did not persuade his
colleagues in 1961, he succeeded two years later in
Sherbert v. Verner, 374 U.S.
398 (1963), an opinion that
went largely unchallenged for
the next 27 years.
~~(To be continued.)

The Lighter Side
(Special Internet Nerd Edition)
(From the Usenet Oracle)
The Usenet Oracle has pondered your question deeply. Your
question was:
"Oracle most wise, I have three cats. Two speak normally and
say 'miaow', but the third, still a kitten, says 'miaowmaiow'.
Why is this?"
And in response, thus spake the Oracle:
Cat translation dictionary, Vol. 1 --Common phrases
Cat phrase - Means
miaow- Feed me.
meeow - Pet me.
mrooww - I love you.
Miaowmioaw - Have you noticed the shortage of available
cat toys in this room?
mioawmioaw - Since I can fmd nothing better to play with,
I shall see what happens when I sharpen my claws on this handy
piece of furniture.

Roww-maww-roww - I am so glad to see that you have
returned home with both arms full of groceries. I will now
rub myself against your legs and attempt to trip you as you
walk towards the kitchen.
gakk-ak-ak- My digestive passages seem to have formed
a hairball. Wherever could this have come from? I shall leave
it here upon the carpeting.
mow - Snuggling is a good idea.
moww- Shedding is pretty good, too.
Mowww!- I was enjoying snuggling and shedding in the
warm clean laundry until you removed me so unkindly!
Mrakk! - Oh, small bird! Please come over here!
As you can see, it may take years of practice to be able to
accurately distinguish some of these forms. You owe the
Oracle a can opener that doesn't require an opposable thumb.
Excerpted from "Best ofUsenet Oracularities #676-700".
Newsgroup rec.humor.oracle.
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SPIRIT OF JEZEBEL
By Marilyn J. Titus

Oh spirit of Jezebel that searches the city
Looking for elders
To carry out your deception

And, pride creates deception in one's heart.
It opens the fleshly door to elevations in the mind
Proceeding, announcing, exhibiting as if it were so!

Writing your letters in Ahab's name
(Even sealed with his seal)
To the nobles that are in his realm

But, God sees the murder in one's heart.
He hears the plotting behind closed doors
And cuts the deception to the quick.

Proclaiming a special fast
Setting Naboth on chair high among the people
Directing your two men to bear witness against him

Oh man, oh foolish man
Who lets Jezebel reign in your kingdom
And in your heart

Saying he is the worst of men
That he lifts himself above God and authority
To Ahab will be Naboth's field- it is near his house.

Repent while there may yet be time.
For, the Lord is slow to anger
But, His wrath is great!

But don't you know?
Envy and pride have bought it
And, these are the mothers of death.

Priests and prophets, kings and queens,
Laymen and peasants -All will be judged by the great Almighty!

For envy causes murder in one's heart
And, opens the fleshly door to conceive it in the mind
Waiting, planning, plotting to carry it out.

Cast aside your envy.
Destroy your pride.
And, walk humbly with the Lord.
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