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TERM LIMITS 0 n Tuesday. Scptcm- feated in a run-off primary by In their "Contract with 
her 27, 1994, with a political novice who had America," the 300-plus Re-
mid-term elections spent only $19,000. The Vir- publican House candidates, 

just six weeks away, U.S. ginian-Pilot A4 (Sept. 22, incumbents and challengers 
Representative Newt Gin- 1994 ). And on that same day, alike, made a similar pledge, 
grich (R-Ga) rallied more House Speaker Tom Foley promising the American peo-

In their "Contract than 300 House Republican (D-Wash), a 30-year incum- ple that they would support a 
incumbents and candidates to bent, drew only 35 percent of three-term limit on members 

with America" Re- the Capitol steps to sign a the vote running unopposed in of the House and a two-term 

publicans prom- "Contract with America." the Democratic primary. The limit on members of the Sen-
Pledging action cutting New York Times A16 (Sept. ate. 

ised to the taxes and spending, while at 28, 1994). This appears to be the 

American people the san1e time strengthening With polls showing Foley popular thing to do. In the 
the military and balancing the trailing his Republican chal- September 22 primary in 

that they would federal budget, the contract lengerby 14 to 19 points, one Oklahoma, for example, vot-

support a three- was contingent upon the GOP expert claimed that Foley's ers overwhelmingly approved 
capturing a majority in the poor showing was due, in Inside term limit on mem- House of Representatives for part, to Foley's "highly vis-

hers of the House the first time in 40 years. The ible suit to overturn" a 1992 Term Limits 
Wall Street Journal A4 (Sept. voter initiative approving 

and a two-term 28, 1994). term limits for members of Why I Oppose Term 

limit on members Buoyed by the polls fore- Congress. Even though voters Limits - A Personal 

of the Senate. This 
casting big GOP gains in No- in his district had opposed the Testimony 5 
vember' s elections, some initiative, the expert said that 

appears to be the expressed confidence that the "after Mr. Foley filed suit, Life or Death 
Republicans would win the voters in his district were in the GOP 6 popular thing to House in 1994. The New York deeply offended that someone 

do. Times A16 (Sept. 28, 1994). would take such an active role The Republican Party 
Others were not so bullish, in trying to overturn what the is the Pro-Life Party 8 
predicting that the GOP take- voters had approved." 
over would not occur until Foley's opponent has Christians and Law 10 
1996. The Wall Street Jour- taken advantage of this weak-
nal A4 (Sept. 28, 1994). ness with TV ads telling vot- The Establishment 

The reason for such opti- ers that he would never sue his Clause: Public Policy 12 
mism? Just the week before, constituents to save his job 
16-year incumbent Demo- and by pledging "to serve no The Law 16 
cratic Congressman, Michael more than three terms in the 
Synar (D-Ok), had been de- House." !d. 
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a measure that restricts the 
state's U.S. Representatives 
to three two-year terms and 
her senators to two six-year 
terms. 

Before Oklahoma, fifteen 
other states had already ap
proved term limits. Califor
nia, Oregon and Washington 
in the far west. Arizona, Colo
rado, Montana, and Wyoming 
in the mountain region. Ne
braska and the two Dakotas in 
the plains. Arkansas and Mis
souri in the mid-west. Michi
gan and Ohio in the mid-east 
and Florida in the southeast. 
Several other states will prob
ably join the ranks as term 
limits will be placed before 
the voters in November in 
Alaska, Idaho, Maine, Massa
chusetts, Nevada, and Utah. 
Philadelphia Inquirer A5 
(June 21, 1994). 

This is a remarkable re
cord, considering that term 
limits first became an issue in 
1990. But, as political scien
tist Michael Nelson of Rhodes 
College has pointed out, this 
"rocket" has "about run its 
course, for most states do not 
allow citizens to put a meas
ure on the ballot and vote it up 
or down." Nelson, "Why 
Americans Hate Politics and 
Politicians," in Vital Speeches 
of the Day 693, 696 (June 15, 
1994). (Hereinafter Nelson 
Vital Speeches) 

The reason? As Professor 
Nelson has observed, Con
gress is not about "to write 
their own pink slips." And 
the people's state-by-state in
itiatives are now in court bat
tling the claim that no "state 
has the constitutional power 
to place term limits on mem
bers of Congress, who are fed
eral officials." Id. 

CONSTITUTIONAL 
CHALLENGE 

Courts in Arkansas, Ne
braska, and Washington, have 
already found term limit 
measures to violate Article I, 
Sections 2 and 3 of the United 
States Constitution. These 
courts have ruled that "re
quirements for membership in 
Congress (and a term limit 

clear this hurdle is now before 
the U.S. Supreme Court. On 
June 20, 1994, the Court 
agreed to review the Arkansas 
Supreme Court's decision 
striking down a 1992 amend
ment to the Arkansas state 
constitution which, in practi
cal effect, limited the terms of 
U.S. Senators to 12 years and 
U.S. House members to 6 
years. Philadelphia Inquirer 

Congress is not about "to 
write their own pink slips." 

would entail such a require
ment) cannot be added to 
what already is in the Consti
tution: namely age, residency, 
and citizenship." Id. 

If these court rulings pre
vail, then the only way for the 
term limits movement to suc
ceed is through the amend
ment process set forth in 
Article V of the U.S. Consti
tution. That process requires 
either a two-thirds vote from 
both houses of Congress or a 
convention called by two
thirds of the State legislatures, 
and subsequent ratification by 
three-fourths of the State leg
islatures or by conventions in 
three-fourths of the States. 

This is a formidable hurdle 
indeed. "That is why," as Pro
fessor Nelson has pointed out, 
"all but a handful of the ap
proximately ten thousand 
constitutional amendments 
that have been introduced in 
Congress over the years have 
been defeated." !d. 

The question whether the 
term limits movement must 

AS (June 21, 1994). 
Those defending the Ar

kansas measure (and others 
like it) contend that the consti
tutional qualifications for 
election to the House and Sen
ate are minimum require
ments, not intended to limit 
the right of the people in each 
state to add to them. Their 
opponents claim that the con
stitutional specifications are 
the exclusive criteria of eligi
bility for office and cannot be 
altered, except by a constitu
tional amendment. 

The opponents have rested 
their case primarily upon 
Powell v. McCormick, 395 
U.S. 486 (1969). In Powell, 
the Court held that the House, 
in judging the qualifications 
of persons elected by the peo
ple to that body, could not ex
clude an elected member of 
Congress for any reason other 
than failure to meet the three 
qualifications listed in Article 
I, Section 2 of the Constitu
tion. 

Term limit proponents 
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have claimed that Powell 
placed a constitutional restric
tion upon Congress, not on the 
people as expressed ina popu
lar initiative. In support, they 
have quoted language in Pow
ell stating that the House de
cision to prevent Adam 
Clayton Powell from taking 
his seat in that body, after hav
ing been duly elected by the 
people of his district, "vio
lated '[a] fundamental princi
ple of our representative 
democracy' that 'the people 
should choose whom they 
please to govern them.' Pow
ell, 395 U.S. at 547 .... " Brief 
Amici Curiae of Mountain 
States Legal Foundation p. 
13, U.S. Term Limits v. 
Thornton, No. 93-1456. 

But this argument proves 
too much If it is a fundamen
tal principle of representative 
democracy for the people to 
choose whom they please. 
then there can be no qualifica
tions whatsover placed on 
candidates for elective office. 
And this would be true 
whether the limit has been 
placed by a founding constitu
tional document or by an in
itiative or referendum passed 
directly by a majority of the 
voters, themselves. 

Furthermore, the issue 
here is the constitutionality of 
term limits enacted by a ma
jority of voters in a single 
state and applying only to the 
Senators and Representatives 
from that state. The U.S. 
Constitution is a constitution 
emanating from the People of 
the United States as a whole. 
The constitutional question, 
then, is whether the people of 
each State were given the 
power to alter the qualifica
tions of their representatives 
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in Congress without regard to 
the qualifications of such rep
resentatives from the other 
states. The answer to tllis 
question is found in the con
stitutional text. 

CONSTITUTIONAL 
TEXT 

Article I, Section 2 pro
vides that the members of the 
House of Representatives 
shall be chosen "every second 
year by the people of the sev
eral States." As for the quali
fications of voters eligible to 
cast a ballot for a candidate 
for the House, that was a mat
ter expressly left to each 
State: 

the electors (voters) in 
each State shall have the 
qualifications requisite for 
electors (voters) of the most 
numerous branch of the State 
Legislature. 

ln contrast, the Constitu
tion contains no textual as
signment to each State to set 
the qualifications of the can
didates for election to the 
House. Article I, Section 2 
specifies that to be eligible for 
House membership one must 
be twenty-five years of age, a 
United States citizen for 
seven years, and a resident of 
the State in which he shall be 
chosen. 

Had the drafters meant to 
pennit each State to add to 
these qualifications, they 
could have done so by simply 
adding the phrase, "and such 
other qualifications as the leg
islature or people require in 
each State." One would have 
expected them to have done 
so in light of the previously 
expressed delegation of 
power to each State to deter-

mine the qualifications of the 
voters. 

This same textual pattern 
is found in the original consti
tution's treatment of the 
eligility of the voters for 
senators and of the candidates 
for election to the Senate. Ar
ticle I, Section 3 simply states 
that two senators shall be cho
sen every six years "by the 

text. It provided that "the 
electors (voters) in each State 
shall have the qaulifications 
requisite for electors of the 
most numerous branch of the 
State legislatures." This lan
guage tracked verbatim the 
qualifications set for voters 
for members of the House in 
Article I, Section 2. Addi
tionally, the Amendment con-

By specifying in the text the three crite
ria governing the eligibility of candi

dates for the House and the Senate, the 
Founders contemplated that the crite
ria would be exclusive, not subject to 

addition or subtraction, except by con
stitutional amendment. 

Legislature" of each State. 
Each State, therefore, was 
free to constitute its legisla
tive body as it chose, as well 
as to detennine the criteria of 
eligibility to vote for mem
bers of that legislature. 

But the Constitution pro
vided explicit specifications 
for detennining the eligibility 
for candidates for the Senate: 
thirty years of age, 9 years a 
citizen, and a resident of "that 
State for which he shall be 
chosen" As was true of the 
House, the paragraph contain
ing these qualifications con
tains no phrase pennitting any 
additions or subtractions by 
any legislative body what
sover. 

The Seventeenth Amend
ment, providing for popular 
election of senators, did not 
depart from the pattern set by 
the original constitutional 

tained no language even re
motely relating to the qualifi
cations for the office. 

The Federalist Papers rein
force this textual reading. 
Federalist No. 52 addressed 
specifically the Constitu
tion's treatment of "the quali
fications of the electors and 
the elected." As for electors, 
it was observed that the text 
left the question of qualifica
tions to each State without 
providing for "one unifonn 
rule [which] would probably 
have been as dissatisfactory to 
some of the States as it would 
have been difficult to the con
vention." 

As for the elected, it was 
stated that their qualifica
tions, "being less carefully 
and properly defined by the 
State constitutions, and being 
at the same time more suscep
tible of unifonnity, have been 
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very properly considered and 
regulated by the convention." 
After reciting the three ex
pressed qualifications for 
members of the House, the 
writer concluded: 

Under these reasonable 
limitations, the door of this 
part of the federal govern
ment is open to merit of eve1y 
description, whether native or 
adoptive, whether young or 
old, and without regard to 
povery or wealth, or to any 
particular profession of relig
ious faith. 

By specifying in the text 
the three criteria govenling 
the eligibility of candidates 
for the House and the Senate, 
the Founders contemplated 
that the criteria would be ex
clusive, not subject to addi
tion or subtraction, except by 
constitutional amendment. 
Only by amendment to the 
U.S. Constitution could the 
purpose of unifonnity among 
the several States be 
achieved. 

POLITICAL PRICE 

So if the constitutional 
question is to be detennined 
by the constitutional text, or 
by the "original intent" of the 
drafters, then the state-by
state effort to limit the tem1s 
of members of Congress is 
clearly unconstitutional. To 
decide otherwise, one would 
have to contend that the Con
stitution should not be con
strued in accordance with its 
language or with the intent of 
the drafters, because times 
have changed. 

That is the kind of argu
ment that we have become ac
customed to hear from 
liberals, not conservatives. 
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Yet, the state strategy impos
ing term limits on Congress 
has been endorsed by many in 
the conservative movement. 
By doing so, they have aban
donned the constitutional 
high ground, inviting charges 
of hypocrisy and expediency. 
What other reason can there 
be for conservatives to ignore 
their own constitutional phi
losophy of "original intent" 
than to advance a short range 
political agenda: To recap
ture Congress from the 
Democrats. 

And to what end? Accord
ing to Gingrich's "Contract 
with America," the Republi
can signatories want change -
welfare reform, tax and 
spending cuts, realistic health 
care reform and tough on 
criminals legislation. Could 
an ambitious program such as 
this get through a House of 
Representatives, the senior 
members of which have no 
more than five years experi
ence in that body? 

And would the Senate of
fer more seasoned advice and 
consent to legislation corning 
from the House if that body 
were populated by members 
with no more seniority than 
eleven years? 

Some have claimed that 
term limits will make Con
gress less responsive to spe
cial interests, and, therefore, 
more solicitous of the people 
generally. See Gross, A Call 
for Revolution 144-45 (1993). 
Is that true? 

Professor Nelson argues 
that an inexperienced Con
gress will be less, not more, 
responsive to the people: 

What is clear is that term 
limits would eliminate some 
of Congress's most respected 
members .. . .[W]ho- if .. [such] 

were banished because they 
had served too long - would 
inexperienced members of 
Congress rely on for advice 
and information? That is not 
a hard question to answer. 
They would have to rely on the 
unelected Washington estab
lishment: professional staff 
members, bureaucrats, and 
the special interest lobby
ists.... Nelson, Vital Speeches 

every move to implement his 
program against organized 
crime. 

If term limits are imposed 
on Congress, as well as on the 
President, without eliminat
ing the career bureaucrat, then 
one cannot realistically ex
pect any meaningful change 
inside the beltway. To the 
contrary, term limits will rein
force, not disrupt, the status 

What has the 22d Amendment accom
plished with its 2-term limitation on the 

office of the presidency? In effect, it 
has reduced a president's effectiveness 

as head of the executive department. 

at697. 
This is a telling point. 

With a career bureaucracy 
well-entrenched in the execu
tive branch, and a growing 
one in the legislative branch 
{See Fox and Hammond, 
Congressional Staffs: The In
visible Force in Lawmaking 
(1977)}, will change come 
from limiting the tenure of the 
only elected officials left in 
Washington who may have 
the opportunity and the power 
to check this elite meritoc
racy? 

What has the 22d Amend
ment accomplished with its 2-
term limitation on the office 
of the presidency? In effect, 
it has reduced a president's 
effectiveness as head of the 
executive department. I re
member, as a young attorney 
in Robert Kennedy's Justice 
Department, an Attorney 
General, brother of the Presi
dent, frustrated by career civil 
servants who balked at his 

quo. 
Even before there was a 

career bureaucracy in Wash
ington- back in the days when 
the Constitution was written -
America's Founders assessed 
the merits of limiting the 
terms of office of elected offi
cials. And they rejected such 
limits for two reasons: (I) 
They would deprive the vot
ers of the opportunity to keep 
good legislators in Congress 
and (2) They would have an 
adverse impact on legislative 
performance. Nelson, Vital 
Speeches, at 697. 

Federalist No. 53 summa
rized the Founders views, as 
follows: 

A few of the members (of 
the House of Repre
sentatives) ... will possess su
perior talents; will, by 
frequent reelections, become 
members of long standing; 
will be thorough masters of 
the public business .... The 
greater proportion of new 
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members, and the less the in
formation of the bulk of the 
members, the more apt they be 
to fall into the snares that may 
be laid for them. 

At the same time that the 
Founders recognized the 
need for wisdom that comes 
with length of service, they 
also knew the need for ac
countability to the people. 
They believed that frequent 
elections, not term limita
tions, would be the most "ef
fectual precaution for 
keeping ... (the people's repre
sentatves) virtuous whilst 
they continue to hold their 
public trust." Federalist No. 
57. 

CONCLUSION 

In 1992, voters in fourteen 
states voted ovenvhelrningly 
to impose term limits on 
members of Congress. Yet, in 
those very states, voters chose 
to return "all but six of the 116 
incumbents who were run
ning for reelection in their 
states, including seventy who 
had been in office longer than 
the term limit those voters 
were imposing." Nelson, Vi
tal Speeches, at 697. 

This should be ample 
proof that term limits would 
not bring to pass what Amer
ica so badly needs -a return to 
wisdom and virtue not only in 
the halls of government, but in 
the community at large. 
Nothing short of a constitu
tional counterrevolution - a 
return to the legacy of feder
alism and separation of pow
ers - will accomplish what 
America needs. Term limits 
will simply seal the current 
welfare state and, thereby, 
continue America down the 
path of self-destruction. ~ 
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WHY I OPPOSE TERM LIMITS- A 
PERSONAL TESTIMONY 

After six 
months of ob
serving others 
stymied by bu-

reaucratic iner
tia, I became 

personally frus
trated. 

J ust before I finished my 
last law school exami
nation in May 1962, I 

received notice that I had been 
offered a position as a trial 
attorney in the Criminal Divi
sion of U. S. Department of 
Justice. The letter promised 
that I would be assigned to the 
Organized Crime and Racket
eering Section. 

Tllis was the job I wanted. 
A strong supporter of John F. 
Kennedy for President in the 
1959 presidential election, I 
now had the opportunity to 
join Robert Kennedy's crime 
busters. But first I had to take 
the bar exam in my home state 
of Oregon. 

Mter the move from Cam
bridge, Massachusetts back to 
Salem, Oregon (via my home 
town of Baker), I looked for 
the Justice Department letter 
so that I could send back my 
acceptance. But I couldn't 
find it. I remembered, how
ever, that it had been signed 
by a man named "Willens" or 
"Wilens," the exact spelling 
had eluded me. 

So I went to the library, 
found a directory of the U.S. 
Department of Justice, and to 
my consternation, discovered 
both a "Willens" and a 
"Wilens" listed as attorneys in 
its Criminal Division. I could 
not distinguish the two by 
their titles, so I checked their 
length of seiVice, found the 
one who had been there the 
longest, and sent my letter of 
acceptance to him, the 

"Wilens" without the com
pound consonant. 

Three months later, I dis
covered my mistake. On my 
very first day on the job, I 
found that I had been assigned 
to a unit headed by the 
"Wilens" to whom I had writ
ten. In our first meeting, 
"Wilens" advised me tlmt I 
should have sent my letter to 
the other "Willens." 

Then "Wilens" proceeded 
to give me some advice. He 
told me that "Willens" was a 
"political appointee" of the 
President, but that he, 
"Wilens," was not. Rather, he 
advised, he was a "civil ser
vant." He noted that he, 
"Wilens," had been on the job 
before the other "Willens" 
and would continue on the job 
after he was gone. 

In contrast, "Wilens" ad
vised that there were con
gressmen on Capitol Hill who 
had been in office before 
"Wilens" and, no doubt, 
would be there after he re
tired. Those are the people, 
"Wilens" said, that career 
public seiVants must pay at
tention to. 

Before long, I obseiVed 
that "Wilens" was right. I 
watched J. Edgar Hoover 
frustrate Robert Kennedy's 
drive to combat organized 
crime. Capitalizing on his 
long-term relationships with 
the House and Senate Appro
priations Committees, 
Hoover went about persuad
ing them that the FBI should 

just continue its business as 
usual . 

So Bobby Kennedy was 
forced to end run Hoover, and 
the rest of the Justice Depart
ment bureaucracy. His most 
dramatic effort came with the 
formation of the "Hoffa 
Squad" of special prosecutors 
and investigators dedicated to 
convict the Teamsters presi
dent. 

Mter six months of ob
seiVing others stynlied by bu
reaucratic inertia, I became 
personally frustrated. I finally 
obtained relief when the At
torney General personally in
tervened to see that I was 
given a special assignment to 
Kansas City, to work with the 
United States Attorney in an 
ongoing investigation into or
ganized crime activities in 
that city. 

This brief experience with 
the career bureaucracy in 
Washington has had a lasting 
impression on me. First, as a 
left-wing activist, I deplored 
their lack of courage to stand 
against the policies of an im
moral government. Now, as a 
Biblical conseiVative, I know 
that constitutional govern
ment cannot be restored to 
America so long as the 
unelected bureaucrats remain 
in place. 

Extending tern1 limits to 
members of Congress will do 
nothing but strengthen the 
growing autonomy of oligar
chical rule by an elite expert 
class. ~ 
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LIFE- OR DEATH- IN THE GOP 

By the end of Rea
gan's second term, 
the Supreme Court 
appeared ready to 
reverse its fifteen
year old decision 

upholding the 
right of a woman 
to an abortion. 

I n 1980, the Republican 
Party stood for life. As 
President, Ronald Rea

gan rallied the American peo
ple to join the party's pro-life 
stand: 

As a nation today, we have 
not rejected the sanctity of hu
man lifo. The American peo
ple have not had the 
opportunity to express their 
view on the sanctity of human 
life in the unborn. I am con
vinced that Americans do not 
want to play God with the 
value of human life. It is not 
for us to decide who is worthy 
to live and who is not. Rea
gan, Abortion and the Con
science of a Nation 30 (1984). 

In his first term, Reagan 
supported pro-life legislation 
in both the House and the Sen
ate. /d. at 30-31. He spear
headed the drive to change the 
composition of the federal 
courts, hoping to bring about 
a judicial counterrevolution, 
including the overruling of 
Roe v. Wade, 410 U.S. 113 
(1973). 

In 1984, the people re
sponded, reelecting Reagan 
by a wide margin. His judicial 
strategy culminated with the 
appointment of William 
Rehnquist as Chief Justice 
and Antonin Scalia and An
thony Kennedy Associate 
Justices. By the end of Rea
gan's second tenn, the Su
preme Court appeared ready 
to reverse its fifteen-year old 
decision upholding the right 
of a woman to an abortion. 

In 1988, George Bush, em
bracing the Reagan pro-life 
agenda, won the presidency 
by a decisive margin. In 198 9, 
the Court ruled five to four to 

reject the "rigid" rule of Roe, 
and affirmed for the first time 
since Roe, state regulations 
limiting access to an abortion. 
Webster v. Rep. Health Serv
ices, 492 U.S. 490 (1989). 

Bush continued Reagan's 
judicial strategy, populating 
the lower federal courts with 
conservatives and appointing 
David Souter and Clarence 
Thomas to the Court. While 
pro-lifers doubted Souter, 
they took solace in Thomas. 
And they took further comfort 
in the fact that the two new 
appointees were taking the 
seats vacated by two of Roe's 
most ardent defenders, Jus
tices William Brennan and 
Thurgood Marshall. 

On June 29, 1992, the Su
preme Court stunned the pro
life community by reaf
firming the essential holding 
of Roe v. Wade in a 5 to 4 
decision, with two Reagan 
and one Bush appointees sid
ing with the Court's two re
maining justices who had 
voted with the majority in 
Roe. Planned Parenthood of 
SE Pa. v. Casey, 505 U.S.--, 
120 LEd 2d 674 (1992). 

Undaunted, the Republi
can Party renewed its 1988 
pro-life pledge as it launched 
the 1992 Bush reelection 
campaign. Bush lost. 

Republican moderates 
blamed the Bush defeat on the 
conservative's hard-line posi
tions on abortion and on the 
other "social issues." Hoping 
to preserve party unity, the 
conservatives waffled. Then, 
they caved in. 

In the summer of 1993, the 
Christian Coalition an
nounced that it was subordi-

nating its stand on abortion to 
a "broader issues agenda" 
ranging from ta'Ces to welfare 
reform. Reed, "Casting a 
Wider Net," Policy Review 31 
(Summer 1993). 

With its new "popular 
front" strategy, the Coalition 
backed pro-choice Republi
cans, like Kay Bailey 
Hutchison in Texas, and dis
suaded Christian right candi
dates from challenging 
pro-choice office holders, 
such as Lt. Gov. Joy Corning 
in Iowa. Judis, "Crosses to 
Bear," The New Republic 21, 
24 (Sept. 12, 1994). 

In 1994, the Coalition, and 
its allies, pressed its presiden
tial stalking-horse, William 
Bennett, into service. The Vir
ginian-Pilot (Apr. 3, 1994 ). 
Bennett complied, testing the 
waters with a new pro-life 
strategy, dropping abortion as 
a legal and political issue, and 
putting it on the new cultural 
agenda forged by his bestsel
ler, The Book of Virtues: 

The legal issues are settled 
for now. This is a long-term 
cultural struggle .... Right now 
the American people do not 
want a full-scale debate on 
abortion. The Washington 
Times (Aug. 14, 1994). 

By consigning the issue of 
abortion to the realm of cul
ture, Bennett urged his fellow 
conservatives to get off their 
moral high horse and endorse 
a more realistic political and 
legal agenda, thereby unify
ing the party. 

In September, 1994, Newt 
Gingrich followed suit with 
his "Contract with America," 
signed by over 300 Republi
can House members and can-
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dictates: 
All reference to divisive is

sues like abortion ... were de
/eted .... Every clause ... was 
included only afler it had been 
approved by at least 60 per
cent of the voters in public
opinion surveys. Newsweek 
28 (Oct. 10, 1994). 

Also in September, the 
Christian Coalition made its 
peace pact with the Republi
can moderates in a booklet en
titled. 10 Myths About Pat 
Robertson and Religious 
Conservatives. Prepared ex
plicitly for the mid-term elec
tion campaigns, the Coalition 
wrote: 

A{vth # 3 - Pat Robertson 
and religious conservatives 
represent ji-inge views that 
are out of touch with "moder
ate' Republicans and main
stream beliefs. (p. 7) 

The Truth: Polls con
ducted by the media show 
over and over again that poli
cies favored by Pat Robertson 
- the pro-fami(y agenda - are 
supported by the vast majority 
of the American people. 
These policies include 
smaller government, lower 
taxes, less regulation, a bal
anced budget, ethics in gov
ernment, term limits, welfare 
re.fhrm, tax relief for families, 
the teaching of values in 
schools, voluntary prayer in 
schools, and common sense 
restrictions on abortion. 
(pp.7-8) 

"Common sense restric
tions on abortion" include 24-
hour waiting periods and 
parental notification. See, 
e.g., The Virginian- Pilot D5 
(Apr. 7, 1994). But they do 
not include any outright pro
hibition against abortion, 
much less a prohibition with 
limited access only to protect 

the life of the mother or in the 
cases of incest and rape. 

Just a year ago, Pat Robert
son had dismissed such ef
forts as politically unrealistic. 
Newsweek (Nov. 8, 1993). A 
few months previously, he 
had laid the groundwork for 
this strategy in his book, The 
Turning Tide: 

I spoke in Los Angeles re
cently to the annual co11Ven-

lion of the National Religious 
Broadcasters about the lib
eral assault on our val
ues .... When the AP story ran 
nationally, it said that Pat 
Robertson called on the relig
ious braodcasters to use their 
stations to "wage war in de
fense of family values," 
which, the story added, ''jim
damentalists generally define 
as being anti-homosexual and 
anti-abortion .... Of course, 
that is not what I said, nor was 
it even what was implied .. .. ! 
immediately wrote to my 
friend Lou Boccardi, presi
dent of the Associated Press, 
and told him that never in my 
life had I considered family 
values to be anti-abortion or 
anti-homosexual. Robertson, 
The Turning Tide: The Fall of 
Liberalism and the Rise of 
Common Sense 141 (1993). 

It is yet to be seen whether 
Robertson's "newfound mod
eration" will succeed. See Ju
das, "Crosses to Bear," The 
New Republic 21 (Sept. 12, 
1994). And the battle for the 
heart and soul of the Republi
can party is not over yet. For 
the pro-life forces have as 
their champion, the formida
ble Phyllis Schlafly. 

As chairman of the Repub-

lican National Coalition 
Life, Schlaffly has issued a 
clarion call for Republicans to 
return to the party's roots: 

The Republican Party was 
born on the principle that no 
human being should be con
sidered the property of an
other. That is our heritage as 
Republicans, and it would be 
a tragic mistake to abandon 
that fundamental precept 
now. 

From this first principle, 
Schlafly has proposed that the 
'96 GOP Platform include the 
following statement: 

The Republican Party was 
founded on the principle that 
no human being should be 
considered the property of an
other, and on a repudiation of 
the Dred Scott decision which 
had ruled otherwise. Our first 
Republican President, Abra-
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ham Lincoln, relied on our 
nation's founding document, 
the Declaration of Jnde
pendence,for authority to up
hold the Creator-endowed 
inalienable right to life and 
liberty of every individual, 
and the proposition that gov
ernment has the duty to pro
tect that right. 

The Republican Party con
tinues to uphold the principle 
that every human being, born 
and unborn, young and old, 
healthy and disabled, has a 
fundamental, individual right 
to life. We, too, rely on the 
Declaration of Independence 
for authority in asserting that 
every individual human being 
has a Creator-endowed right 
to life, and that it is the duty of 
government to protect that 
right. In the tradition of Abra
ham Lincoln, we assert that 
no human being, born or un
born, can be considered the 
property of another, and we 
repudiate the Roe v. Wade de
cision by the U.S. Supreme 
Court which held othenvise 
by presuming to give some in
dividuals the so-called 'right' 
to terminate the life of others. 
We will work to restore the 
right to life to the class of hu
man beings from whom it has 
been unjustly taken away, and 
we oppose all efforts to legiti
mize the deprivation of that 
right. 

Given Schlafly's track re
cord defeating the Equal 
Rights Amendment, one can 
hope for victory on the life 
issue here. But if she is turned 
back by her fellow Republi
cans, the GOP will die just 
like the Whig Party did in 
1854 when it failed to con
demn slavery, thus giving 
birth to the Republican Party 
of Abraham Lincoln. ~ 
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THE REPUBLICAN PARTY IS 
THE PRO-LIFE PARTY 

The Republican 
Party was born on 
the principle that 
no human being 

should be consid
ered the property 

of another. 

By Phyllis Schlafly, Chair
man 

Republican National Coa
lition for Life 

T he Republican Party 
is not a fmternity with 
a hazing procedure 

for admissio11 We impose no 
ideological or religious tests 
on anyone who calls himself a 
Republican, and we invite all 
Americans to vote for our 
candidates. We do not de
mand to know the reasons 
why people vote for Republi
can candidates, and there is no 
space in those little boxes on 
the ballot to record their rea
sons. 

Nevertheless, the Republi
can Party has a tmdition of 
standing for certain princi
ples, and it has - and should 
have - an identity different 
from other parties. The Re
publican Party was born on 
the principle that no human 
being should be considered 
the property of another. That 
is our heritage as Republi
cans, and it would be a tragic 
mistake to abandon that fun
damental precept now. The 
most famous political debates 
in American history, the Lin
coln-Douglas Debates in 
1858, will be reenacted this 
year on C-Span. During those 
seven debates up and down 
the State of Illinois, Abmharn 
Lincoln enunciated the posi
tion of the then-new Republi
can Party that slavery was "a 

moral, social and political 
wrong." Stephen A. Douglas 
took the position that individ
ual states should have free
dom of choice to decide this 
issue for themselves, through 
the democmtic process, with
out dictate from the Federal 
Government. 

In Quincy, Illinois, Lin
coln argued that we should 
"deal with [slavery] as with 
any other wrong, insofar as 
we can prevent its growing 
any larger, annd deal with it 
that, in the run of time, there 
may be some promise of an 
end to it. We have due regard 
to the actual presence of it 
amongst us and the difficul
ties of getting rid of it in any 
satisfactory way ... [but] we 
oppose it as an evil. ... " 

Where did Lincoln get his 
authority for saying that slav
ery was "wrong" and must be 
eliminated eventually, if not 
immediately? It was from our 
nation's founding document, 
the Declaration of Inde
pendence, which asserts as a 
"self-evident" truth that each 
of us is "endowed by their 
Creator" with unalienable 
rights oflife and liberty, and 
that government is instituted 
for the purpose of securing 
those rights. 

Douglas countered with 
the arguments of "choice," 
"popular sovereignty," and 
opposition to the dictation by 
the Fedeml Government. He 
argued that "each State of this 

union has a right to do as it 
pleases on the subject of slav
ery." Douglas supported the 
Dred Scott decision, saying, 
"I choose to abide by the de
cisions of the Supreme Court 
as they are pronounced." Lin
coln said that he "looks for
ward to a time when slavery 
shall be abolished every
where." Douglas replied, "I 
look forward to a time when 
each State will be allowed to 
do as it pleases. If it chooses 
to keep slavery forever, it is 
not my business, but if it 
chooses to abolish slavery, it 
is its own business- not mine. 
I care more for the great prin
ciple of self-government." 

In reporting the Lincoln
Douglas debates, the biased 
pressofthe 1850'scalledLin
coln "a dead dog" walking to 
his "political gmve," and re
ported Douglas's arguments 
as "logical" and "powerful." 
Lincoln lost that Senatorial 
election to Douglas. But two 
years later, Abraham Lincoln 
was elected our first Republi
can President, and the verdict 
of history is that Lincoln's ar
gument was correct. 

"The real issue in this con
troversy," Lincoln said in the 
Alton, Illinois debate, is that 
the Republican Party "looks 
upon the institution of slavery 
as a wrong, and [the Demo
cratic Party] does not look 
upon it as a wrong." Lincoln 
proclaimed that the slavery is
sue represented "the eternal 
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Abraham Lincoln 

struggle between these two 
principles - right and wrong." 

Abortion is the right-or
wrong issue of our times. We 
should parallel the words of 
Abral1am Lincoln today and 
say: The Republican Party 
looks upon abortion as a 
wrong, and the Democratic 
Party does not look upon it as 
a wrong. That's the crucial 
difference between the two 

parties. 
In the 1990's, the Republi

can Party must not adopt the 
Stephen Douglas position that 
"democracy" or "state's 
rights" can have the power to 
deprive individual human be
ings of their Creator-endowed 
right to life. We must not 
adopt the Stephen Douglas 
position that a bad Supreme 
Court decision is irrevocable 
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or infallible. sent, human, alive, and grow-
The Declaration of lode- ing before the mother realizes 

pendence does not mention she is pregnant. Roe v. Wade 
slavery. But, in the Gales- (combined with its compan
burg debate, Lincoln pointed ion case, Doe v. Bolton) legal
to the clear meaning of the ized the termination of the 
Declaration's words that "all" unborn baby throughout nine 
of us are endowed with "unal- months of pregnancy, and that 
ienable rights," and he chal- effectively made the baby the 
lenged Douglas that "the property of the mother. That 
entire record of the world, proposition is inconsistent 
from the date of the Dec lara- with respect for individual hu
tion of Independence up to 0130 life. 
three years ago, may be Some suggest that we 
searched in vain for one single should compromise our tradi
afftrmation, from one single tional Republican principle 
0130, that the negro was not and diffuse the issue by taking 
included in the Declaration of popular positions on subsidi
Independence." ary issues. But a party plat-

Likewise, the Declaration form is not a piece of 
of Independence does not legislation and should not at
mention abortion, but you tempt to be. A platform is a 
will search in vain for a single standard, a banner to mise on 
affirmation that the Creator- high, to proclaim our general 
endowed right to life was to principles and display our 
be withheld from a baby until convictions. The Republican 
the moment of birth. Every Party must show virility in its 
new advance in science, espe- principles -that's what sets us 
cially DNA testing and the ul- apart from the Democrats. 
trasound photographs of We should be strong on stra
babies in the womb, conftrms tegic principle, while leaving 
that the unique, individual the details and tactics to the 
identity of each of us is pre- legislative process. 

The Republican Party, speaking through its Platforms adopted at its quadrennial Conventions, has ... con
sistently upheld the right to life of unborn babies since the 1973 Roe v. Wade decision .... [T]he media 
clamor persists that the Republican Party should acquiesce in abandoning- or at least modifying- its pro-life 
position. To do that would not only be wrong ... but it would be politically stupid .... 

It is a fatal mistake for a politician - or a party - to reverse its position for pragmatic reasons. In 1992, 
George Bush gave us a bitter lesson in the high cost of reneging on a major campaign promise. The 
Republican Party cannot afford to repeat the Bush mistake .... 

All available data confirm that the pro-life position was a big plus, not a minus, for the Republican Party 
in the 1992 election .... 

Some people get down on their knees every night and ask the good Lord to remove abortion from the 
political sphere. But all the incantations of "Out, damned spot!" cannot take abortion out of public 
controversy. It is a moral issue because it confronts fundamental issues of right and wrong, life and death. 
It is a social issue because it goes to the most deeply held of human relationships and our respect for the 
worth of our fellow human beings. It is a political issue because, every year, dozens of bills pertaining to 
abortion are introduced into the Congress and state legislatures, and every public official must vote aye or 
nay on those bills. Phyllis Schlafly 
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CHRISTIANS AND LAW 

With New Testament 

teachings like these, 

is it any wonder that 

Christians ask: Can 

a Christian really be 

a lawyer? 

W oe unto you ... 
lawyers! for ye 
lade men with 

burdens grievous to be borne, 
and ye yourselves touch not 
the burdens with one of your 
fingers. Luke 11:46. 

.. .I say to unto you, That ye 
resist not evil: but whosoever 
shall smite thee on thy right 
cheek, turn to him the other 
also. 

And if any man will sue 
thee at law, and take away thy 
coat, let him have thy cloak 
also. Matthew 5:39-40. 

With New Testament 
teachings like these, is it any 
wonder that Christians ask: 
Can a Christian really be a 
lawyer? 

To many, the answer is an 
unequivocal no. To hold an
other person responsible for 
an alleged wrong appears to 
contradict the Lord's teach
ing: "Judge not, that ye be not 
judged" (Mt. 7:1). And, if ac
cused of wrongdoing, it ap
pears that a Christian should 
take every possible step to 
avoid being brought before a 
civil judge who, according to 
the Paul, is both "unjust" and 
"unbelieving" (I Cor. 6:1, 6). 

This view appears to be re
inforced by Paul's instruction 
that "the law is not made for 
the righteous man, but for the 
lawless and disobedient..." (I 
Tim. 1:9). Because the law 
has already done its work in a 
Christian {having already led 
him to Christ (Gal. 3:24)}, 
shouldn' t Christians leave the 
law to those for whom God 
has given it? The "lawless and 

disobedient" (I Tim. 1:9). 
If a Christian should dis

tance himself personally from 
the law, how can he possibly 
involve himself profession
ally? Will he not soon dis
cover that law's dirty business 
will compromise his Christian 
witness? 

If a Christian becomes a 
lawyer, he will inevitably find 
himself with clients who have 
been charged with a crime or 
some other wrongdoing or 
with clients involved in a di
vorce. Surely, a Christian 
could not possibly represent a 
client who he knows is guilty. 
That would violate the 9th 
Commandment, "Thou shalt 
not bear false witness," 
wouldn't it? And he could 
never take the case of a client 
who wants a divorce, espe
cially now that the law does 
not require proof of fault to 
get one (Mt. 19:3-9). 

Under such a "cloud of 
witnesses," how could any 
lawyer ever escape the charge 
of hypocrisy levelled by Jesus 
against the lawyers of his time 
(Luke 12:44-45, 52)? 

These are sobering 
thoughts and they deserve an 
answer from the Holy Scrip-
tures. 

Were Jesus ' s charges 
against lawyers in Luke 
12:44-45, 46 and 52 condem
nations of the legal profession 
as such? Or were they brought 
against the lawyers of his day 
for the way that they practiced 
law? And was his command 
to "tum the other cheek" to be 
understood as an order never 

to go to a civil court, or not to 
go in the way that litigants 
usually do? 

We find the answer to 
these questions in the Apostle 
Paul's statement: " ... [W]e 
know that the law is good, if a 
man use it lawfully" (I Tim. 
1 :8). It is not that the law is 
bad, it is that men misuse it. 

That was Jesus's point 
when he charged that lawyers 
put burdens upon others tl1at 
they themselves would not 
bear. The lawyers of his day 
had so multiplied the Sabbath 
Day offenses that the day had 
ceased to be a day of rest, but 
had become a day of bondage 
(Mt. 12:1-10). Jesus did not, 
then, repeal the Sabbatl1 law 
because of men's abuses, but 
He restored it to its original 
purpose: "The Sabbath was 
made for man, not man for the 
Sabbath (Mk. 2:27; Cj Mt. 
12:11-12). 

A lawyer's first duty, then, 
is to know the law truly . Oth
erwise, he is in danger of "tak
ing away the key of 
knowledge" and thereby hin
dering others from living a 
profitable and beneficial life 
through obedience to the law 
(Luke 11 :52). 

But even knowing the law 
and imparting it correctly to 
others is not enough, a lawyer 
must also practice the law in a 
proper way. Or as Paul put it, 
he must "use the law lawfully" 
(I Tim. 1 :8). 

Jesus demonstrated how to 
apply this principle when he 
defended the woman taken in 
adultery and brought before 
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the Sanhedrin on a charge of 
having violated the law of 
Moses (John 8: l-5). 

Without hesitation, Jesus 
took her case, becoming her 
advocate. He did not deny her 
representation even though he 
must have known that she was 
guilty of adultecy (John 8:3). 
His defense was not, how
ever, that she was, in fact, in
nocent of the charges brought 
against her. Rather he denied 
that the Sanhedrin had juris
diction to impose the civil 
sanction of death (John 8:7), 
as provided in the Mosaic 
Code (Lev. 20:10). 

While the Sanhedrin had 
been given civil power by the 
Romans {Douglas & Tenney, 
The New International Dic
tionary of the Bible 896 
( 1987)}, that did not settle the 
question whether it had civil 
power after the demise of Is
rael and the first advent of the 
Messiah. For the purpose of 
the Law of Moses was to point 
people to Christ (Gal. 3:24), 
not to condemn them to death. 
Now tlmt tl1e Christ had come, 
the people of God were di
vested of any authority to con
demn anyone to death (E.g., 
Luke 9:51-56). Thus, Jesus 
defended the adulteress: 

I!e that is without sin 
among you, let him first cast a 
stone at her (Jolm 8:7). 

In making this defense be
fore the Sanhedrin, Jesus il
lustrated how He serves all 
Christians when they are ac
cused by Satan before God 
(Rev. 12:10). He is evecy 
Christian's "advocate with 
the Father" and His services 
arc not contingent upon a sin
less life (I John 2: 1). What is 
Christ's defense? It is the 
same as for the adulteress. Sa-

tan has no authority to accuse 
the Christian for his name is 
written in the Lamb's Book of 
Life (Rev. 20:12-15). 

But Christ does not limit 
his legal service to Christians 
to just that of advocate. He is 
also their Counselor (Is. 9:6). 
He depicted this role, as well, 
in his representation of the 

means by which a Christian 
may live according to that 
counsel (Rom. 8: 1-13). 

Thus, Jesus completes his 
service to his Christian client 
by mediating and restoring 
him or her to a right relation
ship with God (I John 1 :9). 

The role of mediator is cru
cial, for no man can make 

A client may be found not 
guilty of any wrongdoing be
fore a civil tribunal and still 

be guilty before God. 

adulteress. After he had suc
cessfully defended her, he 
told her "to go and sin no 
more" (John 8: 11). 

What Christ showed here 
is tllat a lawyer's task does not 
begin and end with his role as 
advocate. A client 111ay be 
found not guilty of any 
wrongdoing before a civil tri
bunal and still be guilty before 
God. Jesus served his client, 
the adulteress, by reminding 
her of her duty to God. For 
unless her righteousness ex
ceeded tllat required before 
the "scribes and Pllarisees" 
she could not be righteous be
fore God (Mt. 5:20). 

Likewise, after Jesus suc
cesfully defends a Christian 
on a charge brought by Satan 
before tl1e Father, He coun
sels His client through the 
Holy Spirit to mend his ways 
and live holy before the Lord 
(John 14:26). And the Holy 
Spirit not only serves as the 
means by which Jesus coun
sels the Christian, but is the 

himself right with God (Rom. 
3:9-20). It would have been 
cruel, indeed, had Jesus told 
the adulteress to go and sin no 
more, and yet left her without 
a mediator. But, praise God, 
Jesus was tllat mediator be
tween God and his client (I 
Tim. 2:5). Thus, He 111ade it 
possible for the adulteress to 
escape the bondage of her sin 
and to live according to the 
Seventh Commandment 
(Rom. 6). 

Jesus, then, fully served 
the adulteress as her lawyer. 
He fulfilled his duty to her as 
advocate, counselor, and me
diator. And so He does for the 
Christian daily. 

By his example, then, we 
know that it is not the legal 
profession that Jesus con
demned when he pronounced 
the three woes against law
yers in Luke chapter 11; 
rather it was the failure of 
lawyers to fulfill their profes
sional duty to their clients. 
One cannot, for example, 
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serve a criminal client solely 
by negotiating a plea bargain 
with the prosecutor or even by 
winning a not guilty verdict 
from a jucy. One must also 
serve tllat client as counselor 
and mediator, lest the lawyer 
place a burden upon his client 
tllat the client cannot bear 
(Luke 11:46) and keep him 
from knowing the eternal pur
pose of the law (Luke 11 :52). 

What is that eternal pur
pose? To lead people to Christ 
(Gal. 3:24). Tllat is the ulti
mate purpose of law, whether 
it be enforced by the Holy 
Spirit or by the civil ruler. As 
for the latter, Paul told the in
tellectuals in Athens that God 
lmd created nations "tllat they 
should seek the Lord" (Acts 
17:26-27; Cf. I Tim. 2:1-4). 
So the practice of law, if it is 
done lawfully, is, itself, a min
istl)' of evangelism. 

But law is more than that. 
It is also a ministl)' of civil 
justice, designed to commend 
those who do right and to pun
ish those who do wrong 
(Rom. 13:3-4). When a per
son becomes a lawyer, he is 
sworn in as an officer of the 
court. Therefore, he becomes 
a civil magistrate and, as a 
civil officer, a servant of God 
(Rom. 13:4, 6). 

Who can best serve in such 
an office, but one who knows 
the One whom he is to serve. 
If Christians do not become 
lawyers, then only those who 
do not know God will. By re
sponding to God's call to law, 
Christians serve the cause of 
civil justice so "tllat we may 
lead a quiet and peaceable life 
in all godliness and hon
esty .. . [which] is good and ac
ceptable in the sight of God 
our Savior" (I Tim 2:2 :3). fi1' 
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THE ESTABLISHMENT CLAUSE: 

With the school 
prayer cases in the 

1960's, the Su
preme Court be
gan to insist that 
the Establishment 
Clause required 
that state educa
tional policy rest 
upon a "secular 

purpose." 

PUBLIC POLICY 

(Continued from October 
1994 issue) 

Despite a long-line of 
cases demanding re
ligious neutrality in 

public policy, the courts have 
consistently found tax-sup
ported legislative and military 
chaplaincies constitutional. 
Marsh v. Chambers, 463 U.S. 
783 (1983); Katco.!Jv. Marsh, 
755 F. 2d 223 (2d Cir. 1985). 
Yet the constitutionality of 
civil chaplaincies remains un
settled. 

This is due, in part, to op
position from critics such as 
Harvard Law Professor 
Laurence Tribe and to ques
tions raised by skeptics such 
as Supreme Court Justice 
David Souter. See Tribe, 
American Constitutional Law 
1284-1297 (2d Ed. 1988) and 
Lee v. Weisman, 505 U.S. ---, 
120 LEd 2d 467, 505, 508-09 
( 1992) (concurring opinion). 

But the primary reason 
why the issue has not been 
resolved is the failure of the 
courts to embrace a correct 
understanding of the relation
ship between the Estab
lishment Clause and public 
policy. 

With the school prayer 
cases in the 1960's, the Su
preme Court began to insist 
that the Establishment Clause 
required that state educational 
policy rest upon a "secular 

purpose." See Abington 
School District v. Schempp, 
374 U.S. 203 (1963). In 1971, 
the Court enshrined this re
quirement as the first prong of 
a three-part test, designed to 
keep public policy measures 
religiously neutral. Lemon v. 
Kurtzman, 403 U.S. 602 
(1971). 

Since the 1970's, the Court 
has applied this religious neu
trality principle to a wide va
riety of public policy 
measures, from Christmas 
displays on public property to 
tax subsidies for family coun
seling. See Lynch v. Don
nelly, 465 U.S. 668 (1984) 
and Bowen v. Kendrick, 487 
U.S. 589 (1988). 

In the midst of this sea of 
precedents is Marsh v. Cham
bers, supra, the legislative 
chaplaincy case. In order to 
uphold America's long
standing chaplaincy tradition, 
Chief Justice Warren Burger 
refused to apply the religious 
neutrality test. Yet he failed 
to articulate any alternative to 
it. Instead, he relied solely on 
history, thereby relegating the 
civil office of chaplain to the 
status of an historical anom
aly to be tolerated as an insig
nificant threat to the religious 
neutrality principle. Marsh v. 
Chambers, supra, at 791. See 
Driesbach, Real Threat and 
Mere Shadow 161-64 (1987). 

But the chaplaincy policies 

enacted by the First Congress 
are not "de minimis" excep
tions to an Establishment 
Clause principle of religious 
neutrality, as Justice David 
Souter has recently sug
gested. Lee v. Weisman, su
pra, 120 LEd 2d at 508-09. 
To the contrary, the Estab
lishment Clause cannot possi
bly be construed to require 
religious neutrality in public 
policy for its very foundation 
rests upon a Christian view of 
the relationship between 
church and state. and between 
the individual and the civil 
government. 

Since 19-t6. the Supreme 
Court has consistently traced 
the meaning of the Estab
lishment Clause to tl1e Vir
ginia legacy of religious 
freedom. the chief architects 
of which were Thomas Jeffer
son and James Madison In 
particular. the Court has 
claimed that the meaning of 
the Establishment Clause is 
rooted in the Virginia Assem
bly's refusal in 1786 to renew 
Virginia's tax levy for the 
support of the established 
church. Everson v. Board of 
Education, 330U.S. 1 (1946). 

Both Jefferson's statute. 
and Madison's defense of it, 
demonstrate conclusively that 
the Virginia measure, divest
ing the state of jurisdiction to 
enforce the church tithe, 
. rested upon a religious foun-
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dation and embraced a relig
ious purpose. Indeed, both 
the foundation and the pur
pose of the Act were explic
itly Christian. 

A CHRISTIAN LEGACY 

In the very first paragraph 
of the Preamble of his Act for 
Establishing Religious Free
dom, Jefferson laid a Chris
tian base for his public policy 
proposal. First, he stated that 
"Almighty God hath created 
the mind free;" second, he as
serted that "the Holy Author 
of our religion" chose to leave 
the mind free from all "tempo
ral punishments or burthens, 
or ... civil incapacitations." 
From these two fundamental 
propositions, Jefferson con
cluded that it was "presump
tuous ... [for] fallible and 
uninspired men" to exercise 
forcible "dominion over the 
faith of others" when God Al
mighty himself chose not to 
do so. 

This is hardly a religiously 
neutral claim. Yet it served as 
Jefferson's threshold justifi
cation for a law prohibiting 
the state from compelling a 
man "to frequent or support 
any religious worship, place 
or ministry .... " 

And what was Jefferson's 
purpose in tllis? First of all, 
he sought a policy that would 
promote true religion by de
priving civil and ecclesiasti
cal rulers of the power that 
had been used to "estab
lish ... and maintain .. . false re
ligions over tlte greatest part 
of the world, and through all 
time." By outlawing such 
power, Jefferson believed that 
true Christianity would be 
given room to flourish free 

from state corruption that 
bribed through "worldly hon
ors and emoluments, those 
who will externally profess 
and conform to it...." 

Madison's defense, in his 
1785 Memorial and Remon
strance, reinforced both Jef
ferson's religious rationale 
and his object. As for the 
statute's rationale, Madison 
began that it was "the duty of 

lect the church tithe in support 
of teachers of the Christian 
religion. 

And for what purpose? 
Madison, like Jefferson, 
warned that to adopt any other 
policy would condemn Vir
ginia to repeat the errors ofthe 
past, as Rulers "in all ages, 
and throughout the world" 
have used the power of the 
State to promote false relig-

Tribe contends that Jeffer
son "saw separation (of 
church and state) as a 

means of protecting the 
state from the church." 

every man to render to the 
Creator such homage, and 
such only, as he believes to be 
acceptable to him." From this 
premise, he reasoned, that no 
man could enter into a civil 
society without "a saving of 
his allegiance to the Universal 
Sovereign." Such a duty, 
Madison asserted, was 
"precedent both in order of 
time and degree of obliga
tion." 

According to Madison, 
then, no man could, without 
violating the Law of God, 
concede to the State the power 
to enforce any duty that God 
had reserved exclusively to 
Himself. This is not a relig
iously neutral claim. Yet it 
served as the foundational 
principle upon which Madi
son denied to the State the 
right to use its power to col-

ions: 
During almost fifteen cen

turies, has the legal estab
lishment of Christianity been 
on trial. What have been its 
fi·uits? More or less in all 
places, pride and indolence in 
the Clergy; ignorance and 
servility in the laity; in both, 
superstition, bigotry and per
secution. 

Further, Madison claimed 
that to back up the tithe with 
civil power was "a contradic
tion to the Christian Religion 
itself." It was, Madison 
wrote, a contradiction in fact: 

[F]or it is known that this 
Religion both existed and 
flourished, not only without 
the support of human laws, 
but in spite of every opposi
tion from them .... 

Civil enforcement of the 
tithe, Madison continued, also 
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contradicted the very temts of 
the Christian faith: 

.. .[A] religion not invented 
by human policy, must have 
pre-existed and been sup
ported, before it was estab
lished by human policy. 

Finally, Madison con
cluded, civil reinforcement of 
Christian religious duties was 
a flawed evangelistic strata
gem, "adverse to the diffusion 
of the light of Christianity:" 

[for it would] weaken in 
those who profess this Relig
ion a pious confidence in its 
innate excellence, and the pa
tronage of its Author; and to 
foster in those who still reject 
it, a suspicion that its friends 
are too conscious of its falla
cies, to trust it to its own mer
its. 

In summary, Madison, like 
Jefferson, embraced the No 
Establishment principle be
cause it was dictated by the 
Christian religion for the pur
pose of promoting that relig
ion. That is not doing the 
public's business on relig
iously neutral terms. Yet 
modernists claim that relig
ious neutnllity is the legacy 
left by these two men and de
posited in the No Estab
lishment Clause of the First 
Amendment. 

A SECULAR HERESY 

It is commonplace for 
many modem commentators 
first, to divide Jefferson from 
Madison and, then, to claim 
that both endorsed a No Es
tablishment principle of strict 
religious neutrality. 
Laurence Tribe is repre
sentative of this view. 

Tribe contends that Jeffer
son "saw separation (of 
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church and state) as a means 
of protecting the state from 
the church." In support, Tribe 
notes that Jefferson supported 
both a law "to disestablish the 
tax-supported Anglican 
church" and that he urged that 
"the clergy be barred from 
public office." Tribe, Ameri
can Constitutional Law, su
pra, at 1159. 

On the other hand, Tribe 
concedes that Madison saw 
separation as benefiting both 
church and state. But he 
claims that Madison's solu
tion was to leave each "free 
from the other within its re
spective sphere .... " /d. 

For those who hold to a 
strict understanding of this 
view of the Establishment 
Clause, there is no room for 
religion to influence politics. 
Otherwise, the state would 
become hopelessly entangled 
in sectarian disputes and be
come helplessly divided 
along religious lines. See 
Dershowitz, Chutzpah 313-
42 (1991). 

Others, like Tribe, are will
ing to allow for the active ex
pression of religious views in 
the political arena - in the 
name offree speech- but they 
lift the neutrality line when it 
comes to the formulation of 
public policy: 

[W]hen government uses 
religious means where nonre
ligious ones would suffice, it 
moves from accommodating 
religion to participating in re
ligion by endorsing it as a pre
ftn·ed path to a desired end.. 
Tribe, supra, at 1284. 

In other words, Tribe puts 
his constitutional stamp of ap
proval only on those public 
policies that may "acknow
ledge" the existence of relig
ious belief and religious 

believers, but only to "accom
modate" them, never to "en
dorse" them by adopting any 
religious tenet as the basis for 
any public policy measure. 
Otherwise, "(b )y adopting the 
language and precepts of a re
ligion as its own, government 
implies that non-adherents are 
outsiders." /d. at 1285. 

Formulas such as these 
may relieve functional athe-

ists and agnostics from anxi
eties over second-class citi
zenship (See Dershowitz, 
Chutzpah, supra), but they 
definitely force Christians 
and other religious adherents 
to leave their Biblical or other 
religious views at home or at 
church when they enter the 
legislative chamber, the ex
ecutive office, or the court
room. 

Such a view, if strictly en
forced, would bring down the 
institution of the legislative 

chaplaincy, as well as presi
dential proclamations calling 
the nation to prayer, invoca
tions calling for God's protec
tion at the start of judicial 
proceedings in the federal 
courts, and a number of other 
historical "endorsements" of 
God in matters of public pol
icy formulation and admini
stration. See Tribe, American 
Constitutional Lmv, supra, at 

1289-97. 
To date, the Supreme 

Court has not applied its No 
Establishment neutrality pol
icy to delete "In God We 
Trust" from America's cur
rency or "one nation, under 
God" from the Pledge of Alle
giance. A number of individ
ual justices (and others) have 
"cleansed" such slogans by 
suggesting "that such prac-
tices ... can best be under-
stood ... as a form of 
'ceremonial deism,' protected 

14 

from Establishment Clause 
scrutiny chiefly because they 
have lost through rote repeti
tion any significant religious 
content.. .. " Lynch v. Don
nelly, supra, 465 U.S. at 716 
(Brennan, J. dissenting). See 
also Tribe, supra, at 1295, n. 
85. 

But what does one do with 
President George Bush's call 
to the American people for 
prayer during the 1990 Gulf 
War or General Norman 
Schwarzkopf's iiwocation of 
the blessings of God on behalf 
of the troops that he com
manded in that conflict. Such 
acts, if purified of all religious 
content, become either mean
ingless or mocking. And so 
would the traditional prayer -
"God save the United States 
and this Honorable Court" -at 
the opening of each session of 
the United States Supreme 
Court 

Such revisionism has been 
necessitated only because the 
Court and its supporters have 
made a mockery of the No 
Establishment Clause itself, 
construing it in such a way as 
to dictate the surgical excision 
of religion from American 
public life. That is not the 
legacy of Jefferson or Madi
son. Nor is religious neutral
ity in public policy required 
by the constitutional text. 
Rather, correctly understood, 
the text permits, altl1ough it 
does not require, the active 
employment of religious ten
ets in the formulation and im
plementation of public policy, 
but only in those areas where 
the State has jurisdiction. ~ 

(To be continued.) 
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The Lighter Side 
"I have a fine sense of the ridiculous, but no sense of humour." 

Who's Afraid of VIrginia Woolf, Act Z 

"Quite often ... these little guys, who might be making 
atomic weapons or who might be guilty of some human
rights violations or whatever, are looking for someone to 
listen to their problems and to help them communicate." 

Jinm1y "The Therapist to the Dictators" Carter 

"Dr. Ehrlich {in his 1968 publication, The Population 
Bomb] gives us several predictions. In his best case sce
nario, America, [by] 197 4, stops food aid to 'India, Egypt, 
and some other countries which it considers beyond hope. ' 
There's 'mild' food rationing in the United States. The 
pope approves birth control and abortion. Famines and 
food riots 'sweep Asia. ' Ditto Africa, Latin America, and 
the Arab world, plus plagues and warfare. Russia has a 
lot of internal problems. 'Die-backs' continue until1985. 
What's left of the world sets a global population goal of2 
bil/ionfor the year 2025 and 1.5 billionfor 2100. 

He was right about Russia ... Has this nonsense discred
ited Dr. Paul Ehrlich? By no means." 

P.J. O'Rourke, talking about the myth of overpopula
tion in his new book, AI/ the Trouble in the World. 

The Good 01' Days 
"One of the most intriguing parts of Senator George 

AfcGovern 's tax-reform plan is that he would give every 
man, woman, and child in the United States $1,000 a year 
in cash. The money would be taxable, and the majority of 
Americans would have to return it. But those in a low 
enough tax bracket or no tax bracket could keep the money 
as guaranteed income." 

Art Buchwald not joking about a McGovern campaign 
promise in 1972, from! Never Danced at the White House. 

"Society alters, some say evolves. Values change. Ma
jorities grow more complacent; factions rigidify. Locked 
into frozen configurations, legislators may either ignore 
sound opportunities for progress, or opt for novelty with
out adequate thought of consequences. An unchecked 
spiral of change ultimately entails the same danger threat
ened by the most stubborn opposition to change. Either 
possibility can impart a teleology to positivist lawgiving 
which may equal legislated perpetual conformity." 

Cambridger Laurence Tribe, in American Constitu
tional Law p. 1308. 

"I understand these Indians who are performing to
night are very peaceful. I mean, I don't want them scalp
ing any of our critics here. " 

A decidedly non-PC Ted Turner speaking about the 
Native American dance troupe he had hired for the pre
miere of his "The Native Americans" documentary for 
TBS as quoted in Newsweek. 

''Mr. President, in talking about the continuing reces
sion tonight, you have blamed the mistakes of the past and 
you've blamed the Congress. Does any of the blame 
belong to you?" 

"Yes, because for many years I was a Democrat. " 
Exchange between Sam Donaldson and Ronald Rea

gan at a news conference in the fall of 1982. 

"The more you read and observe about this Politics 
thing, you got to admit that each party is worse than the 
other. The one that's out always looks the best." 

Will Rogers 

"Christmas is a time when kids tell Santa Claus what 
they want and adults pay for it. Deficits are when adults 
tell the government what they want - and their kids pay 
for it." 

Richard Lamm, former Governor of Colorado. 

"(William) McKinley has no more backbone than a 
chocolate eclair!" 

Teddy Roosevelt 

"It is true that liberty is precious- so precious that it 
must be rationed. " 

V.I. Lenin 
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THE LAW 
By Marilyn J. Titus 

owing this, that the 
aw is not made for 
righteous man, but 

for the lmvless and disobedi
ent, for the ungodly and for 
sinners, for unholy and pro
fane, for murderers of fathers 
and murderers ofmothers, for 
manslayers, for whore
mongers, for them that defile 
themselves with mankind, for 
menstealers,for liars,for per
jured persons, and if there be 
any other thing that is con
trmy to sound doctrine; ac
cording to the glorious gospel 
of the blessed God, which was 
committed to my trust. (Timo
thy 1:9-10) 

My husband taught law for 
thirty years. The last fourteen 
of those years he searched out 
the Scriptures to find the base 
for our legal system. Care
fully, he has integrated those 
very Scriptures into his class
room teaching so that others 
could become familiar with 
the base, or root, and its his
torical and continuing signifi
cance. 

Now, the Lord has allowed 

him to be ina position to apply 
the very Scriptures he has 
taught along with a legal 
course which supports those 
Scriptures. 

Christians have become 
weak and confused. They 
think that they must set aside 
their legal rights in order to 
behave biblically, or set aside 
their Christianity in order to 
apply their legal rights. Usu
ally, they think of simple ex
amples (void of historical 
knowledge) to demand that 
others must conform to this 
theology. They presuppose an 
honest conflict between two 
saints and quickly refer to I 
Corinthians 6. 

But, what if one of the 
saints has taken the matter be
fore the saints according to 
both I Corinthians 6:1 and 
Matthew 18:15-17 and the 
other person has refused to 
submit to the scripture or stop 
the wrongdoing? According 
to Matthew 18:17 you " .. .let 
him be unto thee as a heathen 
man and a publican." 

The question posed in 1 
Corinthians 6:7 is, "Why do 
ye not suffer yourselves to be 
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defrauded?" 
Let's consider an example 

that is not so simple: 
The man next door says he 

is a Christian. He's an elder in 
the church you attend. You 
entrust your daughters into his 
care both at home and in Sun
day school. Your daughters 
begin to show signs of stress, 
especially around this man. 
You comfort them and they 
tell you that they have had 
some very bad experiences 
with this neighbor. You go to 
him and he denies it. You dis
cuss the matter with some 
trusted brothers in the 
church. They hear the evi
dence and go with you to the 
man. He shuts the door and 
refuses to listen. Meanwhile, 
your daughters report that the 
man again cornered them in 
the backyard while mom was 
out shopping and did "it" 
again. You go to the pastor 
and elders of the church who 
hear the evidence and call the 
man in for a conference. He 
denies the allegations and re
fuses to talk about it. You 
learn there are some other 
young girls in the church who 
have also been sinned against. 

Is it time to " ... rather suffer 
yourselves" or to "let him be 
as a heathen man and a publi
can"? 

Galatians 3:24 states, 
"Wherefore the law was our 
schoolmaster to bring us unto 
Christ, that we might be justi
fied by faith." And, James 
5:20, "Let him know, that he 
which converteth the sinner 
from the error of his way shall 
save a soul from death, and 
shall hide a multitude of sins." 

Where is our schoolmaster 
if we walk away from the sin
ner allowing him to continue 
in his sin? Where is the hope 
of converting the sinner from 
the error of his way when we 
believe we can go no farther 
than an attempt to bring the 
sinner before the church? 

The church is where we 
begin in hope to resolve the 
problem. But unless it is a 
simple matter of an honest 
conflict between two saints, 
we need to consider that the 
Lord may be calling us to an 
effort which may be costly 
and painful: lest the sinner re
main in his sin and the victims 
be many. IJI' 
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