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What 
appears to 

have 
motivated the 

few 
Republicans 
to hold their 
noses and 
vote for the 
crime bill is 
the fear of 

being 
branded as 

obstructionist. 

GRIDLOCK 
I n his 1991 campaign for 

the presidency, Bill Clin
ton promised that his 

election would break the leg
islative gridlock in Washing
ton. 

At frrst Clinton's forecast 
appeared correct. With a 
Democmt in the White House 
and the Democmts solidly in 
control ofboth houses of Con
gress, the President pushed 
through his plan to reduce the 
government deficit. But the 
victory was a squeaker in both 
the House and the Senate, re
vealing that Clinton's legisla
tive agenda faced a tough road 
ahead with members of his 
own party. 

Unfazed, Clinton pressed 
ahead with his next economic 
initiative, the North American 
Free Trade Agreement 
(NAFTA). From the outset, 
Clinton knew that labor union 
and environmentally con
scious Democmts would not 
support "free tmde." At the 
same time, he knew that he 
could count on the Republi
cans to supply both vocal sup
port and key votes. The GOP 
did not disappoint, although 
Clinton still had to "buy" 
votes from reluctant Demo
crats to secure passage. 

On another "Republican 
issue", crime, Clinton has 
been equally successful. 
Twice, he offset Southern and 
Western Democratic defec
tions on gun control, with 
moderate urban Republican 
support. And a handful of Re
publicans delivered crucial 
votes for the president and 
saved "the Crime Bill." 

Even though Clinton 
turned the signing of the bill 
into a "Democmtic day" in a 
"ceremony awash with elec
tion-year politics," he took 
time to praise the bill's ''bipar
tisan" spirit and appealed for 
more coopemtion in the fu
ture: 

Today, the bickering stops, 
the era of excuses is over, the 
law-abiding citizens of the 
country have made their 
voices heard. Never again 
should Washington put poli
tics and party above law and 
order. From this day for
ward, let us put partisanship 
behind us. The Virginian-Pi
lot A2 (Sept. 14, 1994). 

There were enough 
"pork ... social spending ... and 
[other] phony crime-fighting 
elements" in the bill that any 
Republican could have voted 
against it without risking his 

standing in the community as 
tough on crime. What ap
pears to have motivated the 
few Republicans to hold their 
noses and vote in favor is the 
fear of being branded as ob
structionist. 

In other words, Clinton's 
anti-gridlock message of the 
1991 campaign is alive and 
well. Nowhere has this been 
more evident than in the on
going battle over health care. 

When President Clinton 
announced in Januacy 1994 
that the main objective of 
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health care refonn was "uni
versal coverage," a "score of 
Republicans, including Sen
ate Minority Leader Bob 
Dole, ... signed on to the prin
ciple of universal coverage." 
Newsweek 30 (Sept. 19, 
1994 ). Other Republicans of
fered a whole range of wa
tered-down versions of 
reform, but even the most 
conservative of their ranks 
were unable to "Just Say No." 

Finally, when the eco
nomic realities of increased 
taxes (in the fonn of employer 
or employee mandates) and 
lost jobs raised their ugly 
heads, the Republicans began 
to sound the alann of big gov
ernment run amok. But it was 
the Democrats, not the Re
publicans, who initially 
brought these cost factors into 
the limelight. 

Now that it appears "politi
cally safe" to oppose the Clin
ton health care plan and its 
variants, most pundits believe 
that health care reform is 
dead. At least for now. 

But don't count on it. A 
recent Newsweek poll 
showed that 57% of the 
American people blamed the 
Republicans and their allies 
for the failure of Congress to 
pass some kind of health care 
legislation. If the GOP 
makes significant gains in the 
House and the Senate, they 
may use their new power in 
Congress to secure a "com
promise" health care refonn 
package to prove to the 
American people that they are 
not the party of obstruction. 

Already, Senator Dole has 
served notice that the GOP 
leadership will introduce "a 
new version of anti-crime leg
islation." What can possibly 

explain this maneuver, but 
Dole's desire to prove that the 
Republican leadership, which 
opposed Clinton's Crime Bill, 
does too care about the safety 
of America's neighborhoods? 

With the Republicans 
demonstrating such zeal to 
extend the reach of the Janet 
Reno and her FBI, what will 
protect the American people 
from the Democrats who have 

United States Constitution 
"will, if established, be afod
era/, and not a national con
stitution." (Emphasis in 
original) He explained: 

The idea of a national gov
ernment involves in it, not 
only an authority over the in
dividual citizens, but an in
definite supremacy over all 
persons and things, so far as 
they are objects of/awful gov-

Now that it appears "politically 
safe" to oppose the Clinton health 

care plan and its variants, most 
pundits believe that health care re

form is dead. At least for now. 

been promoting national gov
ernment solutions for evezy 
problem since the New Deal? 

Hardly anyone, Democrat 
or Republican, is happy with 
any national government pro
gram. Welfare corrupts. So
cial security teeters on the 
edge of bankruptcy. Environ
mental police terrorize land 
owners. And now the govern
ment should nationalize 
criminal law enforcement and 
health care? 

The objection to such in
trusive national government 
measures should not, how
ever, rest primarily upon such 
practical observations. 
Rather, the nationalization of 
criminal law enforcement and 
health care should be opposed 
on the basis of constitutional 
principle. 

A FEDERAL SYSTEM 

In Federalist No. 39, 
James Madison wrote that the 

ernment. Among a people 
consolidated into one nation, 
this supremacy is vested in the 
national legislature. 

But, Madison asserted, the 
government created by the 
United States Constitution 
was not granted the supreme 
power in all things. To the 
contrazy, "its jurisdiction ex
tends to certain enumernted 
objects only, and leaves to the 
severn! States a residuary and 
inviolable sovereignty over 
all other objects." /d. 

As a young Congressman, 
Madison practiced what he 
preached. In 1791, he op
posed a bill to establish the 
ftrst Bank of the United States 
on the grounds that it was be
yond the power of Congress 
to create. 2 Gales and Sea
ton's Debates and Proceed
ings of the Congress of the 
United States 1944-52 
(1834). Later, as President, he 
changed his mind about the 
constitutionality of a national 
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bank. Hammond, Banks and 
Politics in America from the 
Revolution to the Civil War 
233 (1957) Atthe same time, 
in 1817, Madison vetoed a bill 
authorizing federal monies to 
construct roads and canals. II 
Messages and Papers of the 
Presidents 569, 570 (1897). 

While Madison's views 
envisioned a federnl govern
ment of more limited power 
than his Federalist papers col
league, Alexander Hamilton, 
Hamilton never claimed that 
Congress could legislate on 
any subject for any purpose. 
See Opinion on the Constitu
tionality of An Act to Estab
lish A Bank, in 8 Papers of 
Alexander Hamilton 91 
( 1965). Even John Marshall, 
whose views parnlleled those 
of Hamilton, stated that Con
gress could not legislate ex
cept for "national purposes ... 
where the power is given for a 
special purpose, or is clearly 
incidental to some power 
which is expressly given." 
Gibbons v, Ogden, 22 U.S. (9 
Wheat.) 1, 203-04 (1824). 

Thus, Marshall concluded 
that Congress could regulate 
"commen:e among the severnl 
states" only to promote the 
economic well-being of the 
nation, not to promote the na
tion's health and safety. 
Those "objects" - health and 
safety - belonged exclusively 
to the state's police power. 
See Gibbons v. Ogden, supra, 
22 U.S. at 189-90, 203. 

FEDERALISM IGNORED 

It was not until the tum of 
the centuzy that a different 
view of Congressional power 
began to emerge. In 1895 
Congress enacted the Federnl 
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Lottecy Act prohibiting the 
transportation of lottecy tick
ets in interstate commerce. 
The purpose of this statute 
was clearly to protect the pub
lic health or morality, not to 
foster the nation's economic 
well-being. 

Justice Jolm Marshall Har
lan, writing for a 5-man ma
jority of the Supreme Court, 
held that Congress could 
regulate interstate commerce 
"for the purpose of guarding 
the people of the United States 
against the 'widespread pesti
lence of lotteries."' Cham
pion v. Ames (The Lottecy 
Case) 188 U.S. 321, 357 
(1903). In support, Harlan 
maintained that, if a State 
could legislate for the purpose 
of protecting the public mo
rality, then so could Congress. 

By equating Congress's 
power over interstate com
merce with the state's police 
power, Justice Harlan re
versed Marshall's views 
stated 80 years earlier. This 
prompted Chief Justice 
Melville Fuller to write in dis
sent that Congress has no 
power to suppress lotteries, 
for that power belongs to the 
State: 

To hold that Congress has 
general police power would 
be to hold that it may accom
plish objects not entrusted to 
the General Government, and 
to defoat the operation ofthe 
Tenth Amendment .... I d., 188 
U.S. at 365. 

With the approval of the 
Federal Lottecy Act, the flood 
gates opened. In 1906, Con
gress enacted the Pure Food 
and Drug Act, designed to 
protect the health of the peo
ple. In 1910, Congress passed 
the Mann Act, designed to 

protect the morals of women. 
Both of these laws were found 
constitutional. Hipolite Egg 
Co. v. United States, 220 U.S. 
45 (1911); Hoke v. United 
States, 227 U.S. 308 (1913). 

A few years later, the 
Court struck down the 1916 
Child Labor Act, but it failed 
to repudiate the earlier prece
dents affirming the existence 

Potter Stewart dissented. He 
wrote: 

[l]t is not enough to say 
that loan sharking is a na
tional problem, for all crime 
is a national problem. It is 
not enough to say that some 
loan sharking has interstate 
characteristics, for any crime 
may have an interstate set
ting. And the circumstance 

The very purpose of a repre
sentative government was to "re

fine and enlarge the public 
views" in order that they be 

made "more consonant to the 
public good. " 

of a national police power. 
Hammer v. Dagenhart, 247 
U.S. 251 (1918). 23 years 
later, the Court overruled this 
case. In United States v. 
Darby, 312 U.S. 100 (1941) 
Justice Harlan Fiske Stone 
ruled that the "purpose of a 
regulation of interstate com
merce are matters for the leg
islative judgment upon the 
exercise of which the Consti
tution places no restriction 
and over which the courts are 
given no control." ld., 312 
U.S. at 115. 

Then, 40 years after 
Darby, the Court held that 
Congress could make loan
sharking a federal crime with
out any proof that the 
transaction in question was 
interstate commerce or even 
affected interstate commerce. 
Perez v. United States, 402 
U.S. 146 (1971). Only Justice 

that loan sharking has an ad
verse impact on interstate 
business is not a distinguish
ing attribute, for interstate 
business sujfors from almost 
all criminal activity, be it 
shoplifting or violence in the 
streets. !d., 402 U.S. at 157-
58. 

FEDERALISM 
RESTORED 

Justice Stewart was right. 
After Perez. there is nothing 
that Congress may not regu
late or prohibit. But that is not 
what the Constitution's Fra
mers had in mind when they 
set forth in a detailed text the 
powers granted to Congress. 
What the Congresses, the 
presidents and the courts have 
done in the last 100 years is 
rewrite the constitutional text. 

How have they managed to 
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do this? For starters, they have 
convinced themselves and the 
American people that the 
United States is a democracy 
where the majority should 
rule. Presidents and members 
of Congress have for some 
time now measured their per
formance in office by the lat
est poll and have, more often 
than not, voted accordingly. 

James Madison and his fel
low Framers abhorred this 
kind of government. The vecy 
purpose of a representative 
government was to "refine 
and enlarge the public views" 
in order that they be made 
"more consonant to the public 
good." After all, the great end 
of government was "justice." 
And the majority could not be 
a judge of its own cause, any 
more than a single individual 
could be. Federalist No. 10. 

If the Jruijority ruled, with
out limit, then there would be 
tyranny, not law. Anarchy, 
not liberty. So Madison and 
his colleagues crafted a sys
tem of checks and balances, 
dividing power both verti
cally and horizontally. 

The vertical division 
called for "the great and ag
gregate interests ... referred to 
the national (government), the 
local and particular to the 
State legislatures." Id Con
flicts between the two juris
dictions were to be resolved in 
the courts "according to the 
rules of the Constitution." 
Federalist No. 39. 

The horizontal division 
called for the separation of 
powers among the legislative, 
executive, and judicial 
branches. In addition, there 
would be checks and balances 
within each branch. Federal
is/No. 41. 
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For example, legislative 
power would be exercised by 
a House of Representatives 
elected directly by the people 
and according to population, 
and by a Senate elected by the 
state legislatures and appor
tioned two to each state, no 
matter what the population. 
Both houses of Congress had 
to agree on a bill before it 
could become law. 

And even that could be ve
toed by a president, whose 

election was determined not 
on the basis of the popular 
vote, but by electors selected 
state by state. Only if a two
thirds vote could be mustered 
in each house of Congress 
could the president's veto be 
overridden 

In other words, the United 
States Constitution was de
signed to create legislative 
gridlock. And for good rea
son. America's founders 
knew the nature of man, his 

fallibility and his fallenness. 
They knew that government 
by majority rule would enable 
the majority "to sacrifice to its 
ruling passion or interest both 
the public good and the rights 
of other citizens." The Con
stitutional divisions of power 
were calculated to prevent the 
majority from "concert[ing] 
and carry[ing] into effect 
schemes of oppression." Fed
eralist No. 10. 

In the name of democracy, 
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American Presidents and 
Congresses, aided and abetted 
by a compliant judiciary, 
have, for nearly a century 
now, broken faith with the 
American people by ignoring 
the Constitution's federal 
structure and separation of 
powers. It is high time for the 
people to demand that the 
Constitution's system of 
checks and balances be re
stored and that gridlock return 
to the nation's capitol. ~ 

THE NEW POPULISM 

An early 
CNN-USA 

Today Gallup 
poll" registered 

56 percent 
favoring the 

invasion after 
Clinton's latest 

appeal, as 
contrasted with 

40 percent 
before. 

On the day after Presi
dent Clinton's 
speech on Haiti, my 

local newspaper advised me 
that I could dial640-5555 and 
register my approval or disap
proval of the decision to "in
vade Haiti to restore its 
elected president." All I had to 
do was press 2001 to say yes 
or2002 to say no. The Virgin
ian-Pilot AI (Sept. 16, 1994). 

In addition, the paper of
fered me and my fellow com
puter users an opportunity to 
"add ... [our] comments on the 
News Talk page" of the news
paper's online communica
tion system. 

To assist me in casting my 
vote, and entering into an "on
line discussion group," the 
front page carried excerpts 
from Clinton's Thursday 
night address to the nation, 
Haiti's Lt. General Raoul Ce
dras' response that he was 
"prepared to die" for his coun
try, and GOP Senator Strom 
Thurmond's contention that 
the United States has no vital 
interest in "the internal politi
cal problems of a small Carib
bean nation." 

If I wished to probe further 
before casting my vote, the 
paper offered several addi
tional "inside" stories. One, a 
Q&A column offered by the 
Knight-Ridder News Service, 
told me that the proposed in
vasion could cost a number of 
American soldier's lives and 
would cost the American tax
payer "tens of millions of dol
lars at a minimum, hundreds 
of millions of dollars before 
very long." Id at A4. 

This sobering information, 
readily available even to the 
most casual newspaper reader 
or TV news watcher, did not 
stop public support from 
jumping after Clinton's 
speech. "An early CNN-USA 
Today Gallup poll" registered 
56 percent favoring the inva
sion after Clinton's latest ap
peal, as contrasted with 40 
percent before. 

As I reflected on this bit of 
news, my mind went back to 
the newspaper the day before. 
Buried on page 12 of the front 
section, I had read that "the 
White House and its congres
sional allies" had made a Her
culean effort to prevent 

Congress from expressing its 
collective judgment about the 
wisdom of the proposed Haiti 
invasion: 

Senate Majority Leader 
George Mitchell, D-Afaine, 
used procedural rules to de
rail a late-hour bid by Repub
licans to force an 
embarrassing vote .. .. Speaker 
Thomas Foley, D-Wash., 
fended off efforts to force a 
vote in the House. The lead
ers used the opportunity pre
sented by the Jewish Yom 
Kippur observance to call off 
any Haiti votes this week and 
put Congress in recess until 
next week. The Virginian-Pi
lot A12 (Sept 15, 1994). 

Why? Because Clinton 
feared that the Congressional 
debate and vote would disap
prove of the Haiti invasion 
plan and, "even if non-bind
ing - would make it appear 
that Clinton was acting in de
fiance of Congress - and per
haps even violating a 
constitutional provision that 
gives Congress exclusive 
power to declare war." /d. 

Clinton did not hesitate, 
however, to take his case di-
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rectly to the people, even 
though the Constitution pro
vides no role for the people to 
play in the fonnulation and 
implementation of public pol
icy, foreign or domestic. 

His decision was not only 
dictated by the practical real
ity of Congressional disap
proval of his Haiti policy, but 
by a new wave of populism 
that has gripped America 
since the 1960's. 

In his book, Direct Legis
lation, political scientist 
David Magleby has docu
mented the reemergence of 
the initiative and referendum. 
Throughout the 1970's and 
1980's, issues ranging from 
the death penalty to abortion, 
from racial discrimination to 
taxes were submitted directly 
to the people for resolution. 
Magleby, Direct Legislation 
5-7 (Johns Hopkins 1984). 

This resurgence of direct 
democracy has continued un
abated into the 1990's, with 
measures ranging from homo
sexual rights to gambling to 
tenn limits for elected offi
cials. 

Historically, the initiative 
and referendum movement 
was prompted by "progres
sives," dissatisfied with the 
status quo and disappointed 
with "corrupt and incompe
tent legislative bodies." III 
Dictionary of American His
tory 418 (1976). By estab
lishing the right of the people 
to make policy directly, these 
progressives hoped to pass a 
whole gamut of laws, includ
ing relief from debt, govern
ment ownership of major 
industries, and the graduated 
income tax. V Dictionary of 
American History 365 (1976). 

The movement succeeded 

in legitimating the initiative 
and referendum in a number 
of western and midwestern 
states, but failed on the whole 
to implement its policy goals 
through popular vote. 

After a flurry of measures 
in the early part of the centwy, 
the initiative and referendum 
fell into disuse until the rise of 
the conservative movement of 
the 1970's and 1980's. 

called for prayer in the public 
schools on the ground that the 
Gallup polls showed an over
whelming majority of the 
people in favor. 

Once again conservatives 
are paying a price for their 
lack of principles, as they 
watch a Democratic president 
by-pass the constitutional 
processes with an appeal to 
public opinion. They should 

After a flurry of measures in the early 
part of the century, the initiative and 
referendum fell into disuse until the 
rise of the conservative movement of 

the 1970's and 1980's. 
Beginning with the prop

erty tax revolt in California in 
the 70's and continuing with 
the referenda on homosexual 
rights in the 80's and 90's, 
conservatives have domi
nated this populist revival. In
deed, it was neo-conservative 
Jack Kemp, then a Congress
man from New York, who 
proposed in the 70's that a 
National Initiative Process be 
adopted as an amendment to 
the Constitution: 

[T]he time is right .. for the 
United States to take the lead 
in a fresh global wave of de
mocratization that demon
strates the efficiency of 
government forms that rest on 
the wisdom of ordinary citi
zens. The most fundamental 
change we could make .. .is to 
provide for a national initia
tive, through an amendment 
to the Constitution. Kemp, 
An American Renaissance (p. 
162) quoted in Magleby, 
Direct Legislation 7 (1984). 

Additionally, it was con
servatives like Pat Robertson 
on the religious right who 

know, as did America's foun
ders before them, that the peo
ple are easily manipulated. 
Id. at 196-99. 

Of all people in a society, 
those who wish to conserve 
private property, preserve the 
public morality, and protect 
individual liberty ought to op
pose all forms of direct de
mocracy. As James Madison 
pointed out in Federalist No. 
10, a "pure democracy" -
wherein the people assemble 
and administer the govern
ment - offers "nothing to 
check the inducements to sac
rifice the weaker party or an 
obnoxious individual:" 

Hence it is that such de
mocracies have ever been 
spectacles of turbulence and 
contention; have ever been 
found incompatible with per
sonal security or the rights of 
property; and have in general 
been short in their lives as 
they have been violent in their 
deaths. 

If this is true about democ
racies where the people gather 
in "townmeetings" to discuss 
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and vote on a countJy's busi
ness, how much greater a 
threat to liberty and property 
is the initiative and referen
dum where the people can 
keep their opinions to them
selves and resolve issues by 
secret ballot! Under such a 
system there is absolutely no 
accountability. 

When the initiative was 
first installed in the early part 
of the century, an effort was 
made to defeat it as contrary 
to the constitutional guarantee 
that "every State in this Union 
[have] a republican fonn of 
government." 

In Pacific States Tele
phone & Telegraph Co. v. 
Oregon, 223 U.S. 118 (1912), 
lawyers for the company con
tested a law passed by the in
itiative process imposing a 
license tax on certain classes 
of corporations. They 
claimed that government by 
the people directly is an attrib
ute of a pure democracy and is 
subversive of the bedrock 
"principle of representation" 
upon which the American Re
public was founded. Id., 223 
U.S. at 138. 

They claimed further that 
the initiative destroyed the 
twin safeguards of separation 
of power and of checks and 
balances, "overthrow[ing] 
one of the greatest safeguards 
against the abuse of power of 
legislation: the system of a 
dual legislative assembly." 
Id., 223 U.S. at 139. 

The United States Su
preme Court never reached 
the merits of these arguments, 
dismissing them as raising a 
"political question" outside of 
the jurisdiction of the judicial 
branch. 

To constitute a political 
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question a dispute must be 
one not subject to any legal 
rule, but solely amatterofdis
cretion and expediency. See 
Baker v. Carr, 369 U.S. 186 
(1962). The question in the 
Pacific States case was this: 
Can the people retain the 
power to legislate by secret 
ballot and still constitute a 
government with a "republi
can form?" 

James Madison said no. 
He identified as one of two 
"great points of difference be
tween a democracy and a re
public" to be "the delegation 
of the government. in the lat
ter, to a small number of citi
zens elected by the rest. ... " 
The vety purpose of constitut
ing a representative legisla
tive body was "to refine and 

enlarge the public views, by 
passing them through the me
dium of a chosen body of citi
zens" in order to determine if 
the expressed wants of the 
majority are for the "public 
good." FederalistNo. 10. 

That process is the vety 
one that the initiative and ref
erendum is designed to sub
vert. Both enable single-issue 
majorities to be the judge of 
their own cause without re
gard for "the rights of another 
or the good of the whole." 
While the representative form 
of government is no guarantee 
that such rights will be pre
setved and such good will be 
pUISued, the initiative and ref
erendum will always enable a 
factional majority "to sacri
fice to its ruling passion or 

interest both the public good 
and the rights of other citi
zens." /d. 

Back in the 1930's the 
Ludlow amendment was pro
posed to require a popular ref
erendum before war could be 
declared. Had this proposal 
been adopted, it would not 
have served to check the 
abuse of presidential power. 
Any president who wished to 
go to war could easily arrange 
events to obtain a favorable 
vote or could define his for
eign policy venture as some
thing other than war. 

More important, the ques
tion of war is a momentous 
one and, as Professor Jeffrey 
C. Tuomala points out in this 
issue of the Forecast. calls for 
the most careful legal and po-
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litical judgment. While nu
merous Congresses have 
failed to engage in the kind of 
deliberation that the Constitu
tion's framers contemplated, 
that failure will not be cured 
by wresting power from the 
people's representatives and 
placing it directly in the hands 
of the people. 

As it is true with the ques
tion of war, so it is true with 
all public policy questions. 
Each one desetves carefulle
gal,as well as economic ,so
cial, and moral assessment. 
Such an assessment cannot be 
engaged in by the people as a 
whole, especially in a day 
when political discoUISe has 
been reduced to a battle be
tween competing 60-second 
television commercials. ~ 

HAITI II: RETURN TO 
GUNBOAT DIPLOMACY 

At best, the 
debate treats 
legal issues 

as a 
sideshow. 

by Jeffrey C. Tuomala* 

Sunday night, Septem
ber 18, 1994, 61 U.S. 
warplanes with Army 

82nd Aitbome paratroopers 
aboard were dispatched by 
President Clinton to invade 
Haiti. Their mission? Re
store ousted President Jean
Bertrand Aristide, a 
defrocked Marxist priest, 
elected to office in 1990 on an 
anti-American platform. 

At the last minute the mili
taty dictators of the tiny Car
ribean countty agreed to the 
American ultimatum - step 
down or else. On Monday 
morning September 19, 1994, 
15,000 United States "peace
keeping troops" will begin en-

tering Haiti to insure that the 
agreement is carried out and 
that Aristide returns to power. 

Now that a militaty irwa
sion has been averted, there is 
great danger that the legiti
macy of America's policy to
ward Haiti will be buried by 
its initial diplomatic success. 

But this would be a mis
take, for as even President 
Clinton has admitted the road 
ahead will be a risky one with 
no guarantee of success. 

For weeks, the domestic 
debate over the invasion fo
cused on the political issue of 
national interest. Would an 
irwasion really stem the flow 
of Haitian refugees and pro
mote regional stability by re
storing democracy? The last 

U.S. invasion, in 1915, re
sulted in a 20 year occupation 
with nothing to show for our 
efforts. Have things really 
changed? 

At best, the debate treated 
legal issues as a sideshow. 
Mter all, the Security Council 
had authorized "all necessaty 
means" to restore Aristide. 
Security Co. Res. 940 (1994). 
And even Congress didn't 
take too seriously the peren
nial debate over the Presi
dent's power to make war 
without its approval. 

For years now great pow
ers have been seen as acting 
solely on the basis of national 
interest with bare deference 
paid to legality (see, e.g., We
inberger Doctrine). In fact, 

• Mr. Tuomala is an Associate Professor of International Law at Regent University 
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those who believe that self-in
terest is the highest principle 
of personal and national eth
ics have viewed law as a hin
drance. This self-interest 
perspective has bred cyni
cism, distrust, and self-doubt. 

The relation between law 
and policy must be viewed 
much differently. Just as 
"honesty is the best policy" 
for individuals, legality has 
been the best policy for na
tions. Law is the foundation of 
sound policy, and a breach of 
law is never in the national 
interest. The belief that law is 
a sure guide to sound policy 
requires that man-made laws, 
agreements and policy deci
sions be made in the context 
of, and in conformity to, a law 
order and superintending will 
of God that rules over nations 
and the affairs of men (e.g., 
Dt. 28; Ps. 72). 

The decision to make war 
involves, first and foremost, a 
legal judgment that there is 
just cause. Historically, na
tions properly considered war 
to be an extraordinaty form of 
lawsuit prosecuted offen
sively in order to punish 
wrongdoers and to exact com
pensation. 1 Kent, Commen
taries on American Law 48 
(1826); Rom. 13:4. War was 
to be prosecuted as a last re
sort, following a declaration 
of war designed to setve as a 
legal judgment (Dt. 20: 10). 
Only in the case of defensive 
wars were declarations un
necessary. These views of in
ternational law Vattel, The 
Law of Nations bk. 3, ch. 3 
(1758), adopting nearly 
wholecloth the Christian just 
war doctrine (Aquinas, The 
Summa Theologica, pt. II of 
2d., q. 40, art. 1), dominated 
the 18th century and help ex-

plain the allocation of war 
powers in the United States 
Constitution 

Congress alone has the 
power to declare war (U.S. 
Const. art. I, §8, cl. 11). In 
committing the nation to war 
Congress must make the legal 
judgment that there is just 
cause (cj Ps. 45:3-4); and 
then the political judgment 
that war is in the national in
terest (cj Lk. 14:31). The 
President may act without 
Congressional approval only 
in cases of self-defense. 

wronged another. Force may 
be used to create any political, 
social and economic order 
that the U.N. finds desirable. 

This was exactly the basis 
for the U.N.'s authorization to 
iiwade Haiti. Such interfer
ence in the internal matters of 
a nation obliterates any dis
tinction between international 
and domestic jurisdiction. 

Presidents of both parties 
have claimed that they pos
sess the inherent power, as 
chief executive and com
mander in chief, to make war 

Population - 5 million 

Area - 10,360 square miles 

Population Density - 507 per square mile 

2nd oldest republic in W. Hemisphere 

The United States demon
strated no just cause for an 
iiwasion of Haiti. Haiti had 
not attacked the U.S. nor had 
Congress determined that 
Haiti had committed any legal 
wrong against the U.S., which 
justified an invasion. 

Membership in the United 
Nations complicates matters. 
The U.N. Charter-scheme in
volves a radical departure 
from customary international 
law and just war doctrine. 
U.N. Charter, clt 7. First, it 
denies nations the unilateral 
right to use offensive force to 
remedy injustices. Secondly, 
it allows the U.N. to use force 
even when one nation has not 

without Congressional ap
proval. Citing U.S. member
ship in the U.N., they have 
added another arrow to their 
growing quiver of arguments: 
The president's constitutional 
duty to faithfully execute the 
law of the land includes the 
power to comply with Secu
rity Council resolutions, re
gardless of Congressional 
approval. Implicit in this ar
gument is the outrageous 
claim that the President and 
Senate may amend the Con
stitution by treaty, thereby 
delegating the Congressional 
war powers to an international 
organization. 

The War Powers Resolu-
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lion, which Congress enacted 
in 1973 to cum these uncon
stitutional claims, has only 
aggravated the problem. In 
actuality, it constitutes a for
feiture of Congressional 
power. The Resolution "rec
ognizes" the power of the 
President to wage offensive 
war for up to 92 days without 
Congressional approval. 
Pub. L. No. 93-148. 

At first glance it may ap
pear that the Resolution was 
basically irrelevant in the 
Haiti situation Military ex
perts believed the invasion 
would be over in days, if not 
hours, long before 92 days 
elapsed. However, this im
properly assumed that the 
U.S. had not already conunit
ted an act of war against Haiti 
by imposing a naval blockade. 
Of course, the U.S. did not 
call it a blockade, but rather a 
maritime interdiction pro
gram to enforce U.N. sanc
tions. This embargo only 
increased the misery of the av
erage Haitian and encouraged 
the flow of refugees. 

U.N. military ventures 
have historically been miser
able failures. Our unlawful 
complicity in them continues 
to result in a loss ofU.S.lives 
and a drain on the Treasury. 
These are twin perils to the 
national interest that our Con
stitution, by placing the war 
powers in Congress, was de
signed to avoid (cj Pr. 24:6). 

When a president disre
gards the constitutional limits 
on his power to use force in 
his conduct of foreign policy, 
he may win in the short run. 
But no policy implemented in 
violation of the law, domestic 
or international, will ulti
mately redound to the benefit 
of any nation (Pr. 14:34). ~ 



The Forecast - October 1994 8 

CHRISTIANS AND POLITICS 

Pastors and 
lawyers, purists 
and pragmatists, 

political 
drop-outs and 

compromisers -
the Pharisees 

and the 
Herodians could 
not have been 

stranger political 
"bedfellows. " 

Should Christians be in
volved in politics? 
This question just 

keeps popping up, even 
though more and more Chris
tians are becoming politically 
active. 

Many Christians in poli
tics, or interested in politics, 
are challenged by fellow be
lievers with statements like: 

If Jesus meant for you to 
go into politics, he would have 
gotten involved himself. 

There is nothing in the 
New Testament that instructs 
Christians to be involved in 
politics. 

Politics is a dirty busi
ness; there is no way that a 
Christian can be in it. 

Politics is a waste of your 
ability and your time. Go into 
ministry where you can help 
bring about eternal changes. 

If Christians are encour
aged to get into politics, few 
are provided with support 
from God's Word to guide 
and to sustain them for the 
rough road ahead. So a num
ber of them drop out after their 
flrst defeat or disappointment. 

Those who remain often
times are compromised both 
in their character and in their 
political goals and principles. 
They simply were not pre
pared for the challenges along 
the way. 

The purpose of this essay 
is to provide a foundation and 
a framework for Christians, 
not only for those who believe 
that God is calling them into 
politics, but for those who be
lieve that God couldn't possi-

bly call a true Christian into 
the political arena. 

In three of the four gospels, 
we find the an account of the 
plot to trap Jesus with a ques
tion about taxes (Mt. 22:15-
16; Mark 12:13-14; and Luke 
20:19-20). In each of these 
three reports we are given Je
sus's famous answer: Render 
unto Caesar that which be
longs to Caesar and unto God 
that which belongs to God 
(Mt. 22:21; Mark 12:17; Luke 
20:25). And in each we are 
told that Jesus's challengers 
"marvelled" at Jesus's re
sponse (Mt. 22:22; Mark 
12:17; Luke 20:26). 

In order to understand wey 
Jesus's answer left his adver
saries speechless, one must 
first take a look at who they 
were. Luke described them 
simply as "chief priests" and 
"scribes." Matthew and Mark 
related that they were Phari
sees and Herodians. 

The Pharisees were relig
ious purists. The name itself 
meant "the separated ones, 
separatists." "The Pharisees 
were the religious leaders of 
the Jews, not the practical 
politicians (like the more lib
eral Sadducees)." They taught 
that to be a good Jew one had 
to be separate not only so
cially from those with other 
religious views, but politi
cally from any nation other 
than one that God had given to 
the Jews in Moses' time. 
Douglas & Tenney, The New 
International Dictionary of 
the Bible 778-79 (1987). 

The Herodians, as the 

name clearly implies, were 
followers of Herod. Herod 
came to power under the im
primatur of the Roman em
peror. He promoted the 
emperor in every way, includ
ing the founding of Caesarea, 
"a center of Caesar-worship in 
the land of the nationalistic 
and monotheistic Jews." /d. at 
434. As supporters ofHerod's 
"dynasty," Herodians fully 
and unqualilledly supported 
"the ruleofRome." /d. at437. 

Pastors and lawyers, pur
ists and pragmatists, political 
drop-outs and compromisers
the Pharisees and the Herodi
ans could not have been 
stranger political "bedfel
lows." But they were a perfect 
combination with which to 
trap Jesus -or so they thought. 

The question was 
shrewdly crafted: Is it lawful 
to give tribute to Caesar (Mt. 
22:17; Mark 12:14; Luke 
20:22)? If Jesus answered in 
the affirmative, then the 
Pharisees would claim that Je
sus could not possibly be from 
God, having acknowledged 
the legitimacy of Roman rule. 
If Jesus answered in the nega
tive, then the Herodians could 
charge Him with treason. 

But Jesus answered neither 
yes nor no. Instead, he re
sponded with a statement of 
principle. If the tribute re
quired of you is lawfully Cae
sar's, then pay it; if it is not, 
then don't. 

By stating that not all 
things belonged to Caesar, Je
sus confounded the compro
mising Herodians, without 
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violating Roman law. By 
stating that some things be
longed exclusively to God, 
outside the authority of Cae
sar, Jesus baffled the Pharisai
cal purists, by affirming the 
supremacy of God's law. 
Neither group had even con
sidered the possibility of co
existing jurisdictions, so 
neither had the slightest clue 
of what Jesus had told them. 

18:31; 19:10). In effect, they 
were functioning as the "De
partment of Religion" of the 
Roman Empire. 

At the initial hearing be
fore these civil/religious 
authorities, Peter and John 
submitted the jurisdictional 
question for decision: 
"Whether it be right in the 
sight of God to hearken unto 
you more than unto God, 

der commanding them not to 
teach and preach. 

Later, the apostle Paul, in 
Romans, provided the ana
lytical framework to distin
guish between the jurisdiction 
that God had delegated to the 
civil ruler and that which He 
had reserved exclusively for 
Himself. The civil ruler, as a 
minister of God, has authority 
to commend good (Rom. 

A Christian citizen in any na
tion should not forego his 
citizenship rights just be
cause he is allowed to live 

without interference. 

But their wonderment 
went deeper than that. The 
Herodians had assumed that 
they could play politics any 
way they wished without re
gard for God's law. The 
Pharisees believed that there 
was no way that they could 
enter politics without com
promising that Law. Jesus 
taught that there was another 
way, to do politics according 
to God's law. 1-J-. u-d-ge_y_e_"_(_A-ct_s_4_: -19-)-. I_n_d_o--~~-3-:3_)_an_d-to_p_u_ru_· s-h-ev_i_l d-o-ing-

In order to do that, how- · th nt red "nt th (R 13 4) mg so, ey e e 1 o e om. : . 
ever, Jesus said that one must political arena to secure their From this proposition, 
first distinguish between the civil right to preach and teach Paul reasoned that Christians 
jurisdiction that God had the gospel, as established by were duty bound to pay their 
granted to the civil ruler and the law of God (Mt. 28:18- taxestosupporttheircivilrul
that which God had reserved 20). God graciously affirmed ers, "for they are God's min
exclusively to himself. It took Peter and John as the Holy isters" (Rom. 13:6). So, not 
the arrest of Peter and John for Spirit led them and the church only was it lawful to pay "trib
preaching the gospel to illus- to Psalm 2:1-2, confirming ute" to Caesar, it was one's 
trate the interplay between that the action being taken Christian duty to do so (Luke 
thesetwojurisdictions(Acts4 · t th · d fi 20 25) agruns em was m e tance : . 
& 5). of the Lordship of Christ over But is one's duty to Caesar 

After preaching to a crowd all nations (Acts 4:23-26). fulfilled solely by paying 
attracted by the healing of the Under God's law, they needed one's taxes? Or must a Chris
crippled man at the gate called no license from the State to tian also exercise his authority 
Beautiful (Acts 3), Peter and carry out the Great Commis- as a citizen to hold the civil 
John were "commanded" not 
to "teach in the nrune of Jesus" 
(Acts 4: 18). To back up their 
command, the ruling Jewish 
religious authorities exercised 
the civil power of arrest (Acts 
4:2) and, later, of incarcera
tion (Acts 5:18). They pos
sessed these powers only by 
permission of the Roman gov
ernment (See John 11:48; 

sioa 
Therefore, when Peter and 

John were arrested a second 
time for teaching in the name 
of Jesus, they did not hesitate 
in their defense: "We oughtto 
obey God rather than men" 
(Acts 5:29). Once again, they 
entered into the political 
arena, this time giving notice 
that they would resist any or-

ruler accountable for the 
proper use of taxes paid? 
Paul's actions at Philippi indi
cate that a Christian citizen 
·cannot just pay his taxes. He 
must also take steps to hold 
the civil magistrate responsi
ble for his actions. 

Paul was a citizen of 
Rome. As a Roman citizen he 
was entitled to due process of 
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law (Acts 22:25-29). Paul 
and Silas were beaten and 
jailed in Philippi without a 
trial(Acts 16:19-24). Aftera 
night in jail, the civil magis
trates had a change of heart 
and ordered their release. But 
Paul refused to go unless the 
magistrates, themselves, 
came personally and publi
cally to let them go (Acts 
16:35-37). 

The magistrates, discover
ing that Paul and Silas were 
Roman citizens, complied 
(Acts 16:38-39). Thus, Paul 
vindicated his rights as a citi
zen of Rome and forced the 
tnagistrate to recognize those 
rights openly before the peo
ple. As a Roman citizen, he 
took steps to hold the civil 
ruler accountable, rather than 
going on his way. 

Likewise, a Christian citi
zen in any nation should not 
forego his citizenship rights 
just because he is allowed to 
live without interference. If 
he has the right to vote, then 
he has a Christian duty to hold 
his civil rulers accountable by 
exercising the franchise intel
ligently. Otherwise, he 
would not be rendering unto 
Caesar what belongs to Cae
sar. Moreover, he would not 
be in obedience to God's law 
requiring him to be a good 
steward over the property 
with which God has blessed 
him (See Luke 19:11-26). 
After all, he has a duty to see 
that the taxes he has paid are 
being used to commend good 
and punish evil. 

But a Christian'sduty does 
not end with the vote. He must 
also be engaged, as the Lord 
leads, to see that justice is 
done. Again, Paul illustrated 
this duty when he enlisted the 
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help of civil magistrates to 
protect his life from his Jew
ish enemies in Jerusalem. At 
first, he sought and received 
the protection of the Roman 
"police" (Acts 21:37-39; Acts 
22:25-30). Later, when faced 
with a corrupt provincial gov
ernor who wished to cut a deal 
with his enemies, Paul took 
his appeal for justice to Cae
sar, himself(Acts 25:9-11). 

As a Roman citizen, Paul 
took advantage of the civil 
court system to achieve jus-

tice for himself. If one is a 
citizen in a nation where he 
has the right also to obtain 
justice for others, he may be 
called by God to become a 
lawyer or to seek elective or 
appointive civil office. In ad
dition, he may be called as a 
journalist or campaign 
worker. Any one of these 
callings would enable a Chris
tian citizen to exercise his 
duty to see that he and his 
fellow citizens live in a just 
society. 

Some Christians have 
claimed that it is better for the 
church and for the cause of the 
gospel to live in an unjust so
ciety, for a persecuted church 
is more likely to be composed 
of true believers and bad con
ditions are more conducive to 
the salvation message. But 
that is not the teaching of the 
Scriptures. Paul wrote to 
Timothy urging prayer "for 
kings and all in authority; that 
we may lead a quiet and 
peaceable life in all godliness 

lO 

and honesty for this is good 
and acceptable in the sight of 
God our Savior" (I Tim 2:1-
2). 

All the more reason for 
Christians to be involved in 
politics undergirded in prayer. 
For a Christian civil magis
trate knows whom a civil ruler 
ought to serve (Rom. 13:4, 6), 
and if he is faithful to that 
service, the nation will better 
seiVe God's purpose that all 
people "seek the Lord" (Acts 
17:26-27). ~ 

THE ESTABLISHMENT 
CLAUSE: PUBLIC POLICY 

with the ascen- of the Christian right to influ- Fearing that the country 

Relying on the the 
dancy of the A yo- ence educational policy par- would become divided on re-
tollah Khomeini ticularly reprehensible, he ligious lines or, worse still, 

"constitutional doc- in Iran in the late 1970's, it condemned the use of any "re- would become a religious 

trine of separation of 
quickly became common- ligious-political ideology" by state like Iran, a goodly num-
place in America to raise the anyone (including "the Jewish ber of Americans have been 

church and state," spectre of Islamic fundamen- right") to influence any elec- convinced by arguments such 

Dershowitz has urged 
talism whenever anyone in- tion or any public policy de- as the one put forth by Der-
troduced religious views into bate. /d. at 313-36. showitz. In their eyes, polti-

that all government the debate and deliberation on Relying on the the "consti- cally active groups like Jerry 

policy debates and 
matters of public policy. tutional doctrine of separation Falwell's Moral Majority and 

Harvard Law Professor of church and state," Der- Pat Robertson's Christian 

discussion be con- Alan Dershowitz has con- showitz has urged that all Coalition are not only wrong-

ducted in "religiously 
tended that "the growing trend government policy debates headed, but illegitimate. 
toward introducing Christian and discussion be conducted Others, like HaiVard Law 

neutral" terms. religious principles into pub- in "religiously neutral" tenns. Professor Laurence Tribe, 
lie life" is a threat to Jews and That is, without any overt re- have conceded their legiti-
every other religious minority Hance on one's religious macy but only reluctantly. 
in America. Dershowitz, views. Such views are to be Following the decision of the 
Chutzpah 330 (1991) While kept private, inside the church Supreme Court in Roe v. 
Dershowitz found the efforts or synagogue or the home. Wade, 410 U.S. 113 (1973), 
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Tribe argued "that the ines
capable involvement of relig
ious groups in the debate over 
abortion rendered the subject 
[of abortion] inappropriate for 
political resolution and hence 
proper only for decision by 
the woman herself." Tribe, 
American Constitutional Law 
1349-50 (2d ed. 1988). 

Five years later Tribe 
changed his mind. In his lat
est treatise on constitutional 
law he has admitted that his 
earlier view gave: 

too little weight to the 
value of allowing religious 
groups freely to express their 
convictions in the political 
process, underestimates the 
power of moral convictions 
unattached to religious be
liefs on this issue, and makes 
the unrealistic assumption 
that a constitutional ruling 
could somehow disentangle 
religion from future public 
debate on the question. /d. at 
1350. 

STRICT RELIGIOUS 
NEUTRALITY 

While Tribe has acqui
esced to religious views in 
public debate, he has margi
nalized such views by ruling 
them illegitimate in the for
mulation of public policy, ex
cept under a very narrow set 
of circumstances. 

In his section on the Estab
lishment Clause, he has in
sisted that government 
regulations, if at all possible, 
be justified on "secular" 
terms, not religious ones. 
What is meant by "secular'' 
and "religious" can only be 
inferred from the examples 
that Tribe has provided. He, 
like the courts, have treated 

the terms as if their meanings 
are self-evident. /d. at 1204-
14; see Titus, "The Estab
lishment Clause: The Modern 
View," The Forecast 6 (May 
1, 1994). 

Just because a state law 
"coincided with the beliefs of 
a religion, or because it origi
nated in a religion" would not, 

the Bible or Biblical princi
ples were the only foundation 
for protecting the sanctity of 
human life. 

To illustrate this point, 
Tribe pointed to the Supreme 
Court opinion upholding the 
Sunday closing laws. The 
Court affrrmed their constitu
tionality on the ground that 

Presumably, a state's laws 
prohibiting murder or sod

omy could no longer be justi
fied upon Biblical grounds, 

as they have traditionally 
been in Blackstone's Com

mentaries or in early Ameri
can court opinons. There 
would have to be modern 
secular reasons to sustain 

them. 
in Tribe's opinion, disqualify 
it under the Establishment 
Clause. Otherwise, he has 
conceded, his constitutional 
formula would forbid even 
"(l)aws against murder .. . be
cause they overlap the flfth 
commandment of the Mosaic 
Decalogue." Tribe, American 
Constitutional Law 1205 
(1988). 

But, according to Tribe, 
such laws must not get their 
current legitimacy from such 
religious beliefs or origins. If 
they did, then they would be 
unconstitutional. Under this 
view, no law prohibiting mur
der could survive Estab
lishment Clause scrutiny if 

they no longer served their 
original religious purpose. 
McGowan v. Maryland, 366 
U.S. 420, 445 (1961). Pre
sumably, a state's laws pro
hibiting murder or sodomy 
could no longer be justified 
upon Biblical grounds, as they 
have traditionally been in 
Blackstone's Commentaries 
or in early American court 
opinons. There would have to 
be modem secular reasons to 
sustain them. 

This follows, Tribe has ar
gued, from the Establishment 
principle that the government 
may not corwey a '"message 
of government endorsement 
or disapproval of religion"' 
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/d. at 1284. If a government 
has available to it "nonre
ligious" reasons to support its 
policy choice, but has chosen 
"religious" reasons instead, 
then "a message of endorse
ment is virtually unavoid
able."/d at 1285. 

"Religious tools" may be 
used, Tribe has written, to 
carve out a public policy deci
sion, only if there are no secu
lar ones available and only if 
the "religious tools will suf
fice to pursue a relevant free 
exercise value." Id at 1288. 
To illustrnte the application of 
this exception, Tribe has 
given this justification for the 
employment of chaplains in 
the military service: 

(G)overnment can facili
tate soldiers' free exercise 
only by hiring military chap
lains and, through them, en
gaging in religious speech 
and observances; no non-re
ligious alternative is plausi
ble. Id at 1285-86. 

Tribe's views were re
cently adopted by the Su
preme Court in Board of 
Education of Kiryas Joel Vil
lage School District v. Gru
met, 512 U.S._, 129 L. Ed 
2d 546 ( 1994 ). In this case the 
New York state legislature 
constituted a village, com
posed solely of Jews of the 
Satmar Hasidic sect, as a 
separate public school dis
trict. The legislative history 
revealed that this action had 
been taken to enable the peo
ple of the village to take ad
vantage of government funds 
to educate their handicapped 
children in an atmosphere 
more suitable to their peculiar 
religious lifestyle. 

Pursuant to the Act, the vil
lage did establish a public 
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school, but only for its handi
capped children The public 
school curricula was "secu
lar," with administrators and 
instructors from outside the 
village and the Satmar sect. 
All of its other children at
tended private schools where 
they were taught according to 
their strict religious doctrines. 

Justice Souter ruled the 
New York law unconstitu
tional because the legislature 
had made a "purposeful dele
gation [of power] on the basis 
of religion," and, therefore, 
had failed "to exercise gov
ernmental authority in a relig
iously neutral way." Id., 129 
L. Ed 2d at 558, 560. He 
found further that the legisla
tion was not necessaty to "ac
comodate" the free exercise 
needs of the Satmars: 

(l')here are several alter
natives here for provid
ing ... special education to 
Satmar children .... Since the 
Satmars do not claim that 
separatism is religious man
dated, their children may re
ceive .. . [such] instruction 
[through a nearby public 
school district, and if neces
sary] at a neutral site near 
one of the village's parochial 
schools .... !d., 129L.Ed2dat 
563. 

Justice Souter claimed that 
his ruling was necessitated by 
history and by precedent as 
the Establishment Clause re
quires "the application of a 
principle like neutmlity to
ward religion as well as 
among religious sects." /d., 
129 L. Ed 2d at 565. 

RELIGIOUS PUBLIC 
POLICY 

Justice Souter is wrong. 

His standard of strict religious 
neutrality in the formulation 
of public policy is inconsis
tent with the both history and 
precedent. This can best be 
illustrated by an examination 
of the history and of the cur
rent policy governing military 
and legislative chaplains. 

Beginning with the Revo
lutionaty War and continuing 
to the present day, the military 

have employed chaplains at 
taxpayer expense. At the out
set this policy was hardly "re
ligiously neutral," and, 
contrary to Tribe's claim 
stated above, not at all calcu
lated to insure an individual 
soldier's need to freely exer
cise his personal religious 
faith. See Cord, Separation of 
Church and State 54-55 
(1982) 

The purpose of the office 
of the military chaplain was to 
help train "Christian sol
diers." General George 
Washington made that clear 
in his initial order, dated July 

9, 1776, implementing the ap
pointment of chaplains: 

The Hon. Continental 
Congress having been 
pleased to allow a Chaplain 
to each Regiment ... The Colo
nels or commanding officers 
of each regiment are directed 
to procure Chaplains accord
ingly; persons of good Char
acters and exemplary lives -
To see that all inferior officers 

and soldiers pay them suit
able respect and attend care
fully upon religious exercises. 
The blessing and protection of 
Heaven are at all times neces
sary but especially so in times 
of public distress and danger 
- the General hopes and 
trusts, that every officer and 
man will endeavor to so live, 
and act, as becomes a Chris
tian soldier defending the 
dearest Rights and Liberties 
of his country. Reprinted in 
Cousins, "In God We Trust" 
50-51 (1958). 

By requiring his soldiers to 
"respect" the chaplains and to 
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"attend" religious services 
conducted by them, Washing
ton hoped to shape his army 
into a fighting force with 
"Christian chamcter." Thus, 
he forbade "profane cursing, 
swearing, and drunkenness" 
(General Order July 4, 1775) 
for "we can have little hopes 
of the blessing of Heaven on 
our Arms, if we insult it by our 
impiety, and folly .... " (Gen
eral Order August 3, 1776). 
/d. 

In addition, he sought to 
cultivate in his men a Chrisi
tan lifestyle of worship and 
thanksgiving to God. Here 
was his order to the troops 
from his headquarters in Val
ley Forge, issued on May 2, 
1778: 

While we are zealously 
performing the duties of good 
Citizens and Soldiers we cer
tainly ought not to be inatten
tive to the higher duties of 
Religion. To the distin
guished Character of Patriot, 
it would be our highest Glory 
to add the more distinguished 
Character of Christian. The 
signal instances of providen
tial Goodness which we have 
experienced and which now 
almost crowned our labours 
with complete success, de
mand from us in a peculiar 
manner the warmest returns 
of Gratitude and Piety to the 
Supreme Author of all Good. 
/d. at 51. 

There is every reason to 
believe that this decidedly re
ligious reason for the office of 
the military chaplain contin
ued following the adoption of 
the Constitution and the First 
Amendment. On March 3, 
1791, the First Congress 
authorized the President to 
appoint a chaplain for t11e 
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appoint a chaplain for the 
"Military Establishment of 
the United States." The Sec
ond and Third Congresses re
affirmed the office of the 
military chaplain with appro
priations offederal tax money 
to support it. Cord, Separa
tion of Church and State 54 
(1982). 

During the early history of 
the American Republic, her 
national leaders continued 
through inaugural addresses 
and proclamations to acknow
ledge the nation's depend
ence upon Almighty God. 
Washington's first Inaugural 
Address and his first National 
Thanksgiving Proclamation, 
for example, read like his ear
lier Orders when he was com
manding the Revolutionary 
Army: 

It would be peculiarly im
proper to omit in this first of
ficial Act, my fervent 
supplications to that Almighty 
Being who rules over the Uni
verse, who presides in the 
Councils of Nations, and 
whose providential aids can 
supply every human defect, 
that his benediction may con
secrate to the liberties and 
happiness of the People of the 
United States.... (Inaugural 
Address, April 30, 1789) 
Whereas it is the duty of all 
nations to acknowledge the 
providence of Almighty God, 
toobeyHiswi/1, lobe grateful 
for His benefits, and humbly 
to implore His protection and 
fm•or .... (Thanksgiving Proc
lamation, October 3, 1789) 

Remarkably, the Thanks
giving Proclamation was 
prompted by a Congressional 
Resolution requesting the 
President to issue such a proc
lamation acknowledging the 

'"many signal favours of Al
mighty God .. .. "' The resolu
tion was approved by the 
House of Representatives on 
September25, 1789, "the day 
following its fmal approval of 
the religion clauses." Dreis
bach, Real Threat and Mere 
Shadow 150 (1987). 

So America's first Presi
dent and first Congress did 

ered by a joint House-Senate 
committee formed for that 
putpose. Cord, Separation of 
Church and State 23-24 
(1982). 

The Supreme Court con
sidered this historic fact of 
great significance when it up
held legislative chaplaincies 
against a constitutional chal
lenge under the Establishment 

If Justice Souter does 
succeed in convincing 
his Court colleagues to 
extend the Tribe neu
trality formula to the 
nation's traditional 

chaplaincy policy, he 
will do so not because 
of history and prece
dent, but despite it. 

not think that the First 
Amendment Establishment 
Clause dictated "religious 
neutrality" in the conduct of 
the nation's business, includ
ing the continuation of the of
fice of the military chaplain. 

The office of chaplain was 
not confmed to the military. 
The First Congress also estab
lished the office of legislative 
chaplain. This action was not 
taken, as strict separationist 
Leo Ffeffer has claimed, "as a 
matter of course." Rather, as 
Robert Cord has shown, the 
matter was carefully consid-

Clause: 
On September 25, 1789, 

three days after Congress 
authorized the appointment of 
paid chaplains, final agree
ment was reached on the lan
guage of the Bill of Rights. 
Clearly the men who wrote 
the Firs/Amendment Religion 
Clauses did not view paid leg
islative chaplains and open
ing prayers as a violation of 
that Amendment, for the prac
tice of opening sessions with 
prayer has continued without 
interruption ever since that 
early session of Congress. It 
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has also been followed con
sistently in most of the 
states .... Marsh v. Chambers, 
463 U.S. 783, 788-89 (1983). 

The Court in Marsh delib
erately refused to apply the 
three-part test requiring a 
secular putpose to justify the 
office of legislative chaplain. 
As Justice William J. Brennan 
protested in dissent, the ma
jority knew that had they ap
plied the test, they would have 
struck down the practice. I d., 
463 U.S. at 797-800. 

That is why Tribe has 
found the Marsh precedent 
"deeply problematic" and that 
is also why Justice Souter has 
openly questionned the con
stitutional legitimacy of tax
supported chaplains for the 
military and the nation's leg
islatures. Lee v. Weisman, 
at 505 U.S. ---, 120 LEd 2d 
467, at 505, 508-09 (1992) 
(concurring opinion). 

If Justice Souter does suc
ceed in convincing his Court 
colleagues to extend the Tribe 
neutrality formula to the na~ 
tion's traditional chaplaincy 
policy, he will do so not be
cause of history and prece
dent, but despite it. For even 
the most recent court prece
dent upholding the military 
chaplaincy has conceded that 
"the morale of our soldiers, 
their willingness to serve, and 
the efficiency of the Army as 
an instrument for our national 
defense rests in substantial 
part on the military chap
laincy, which is vital to our 
Army's functioning." Kat
coffv. Marsh, 755 F. 2d 223, 
237 (2d Cir. 1985). ~ 

(To be continued.) 
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Seduction of Evil 

Oliver Stone 's real 
brigands are the 
ones who inten
tionally weave 
their lives into 

those of the 
twisted couple for 
their own personal 
gain. All of whom 
suffer their justly 
deserved fates of 

death. 

by Tegen J. Titus 

I have never been a fan of 
Oliver Stone. His mov
ies have always struck 

me as either being vety super
ficial (Platoon and Wall 
Street), self-absorbed (Born 
on the FourthofJuly), or both 
(The Doors). Or both seiVed 
with a healthy side-dish of ab
surdity (JFK). Hence, I 
guess, thereasonsforallofhis 
Oscars. So upon seeing that a 
new film of his was about to 
be released I did what any 
other red-blooded American 
would do if they had been re
peatedly burned before. I 
promptly went to the nearest 
theatre showing Natural Born 
Killers and bought a ticket. 

My initial reaction was 
disgust. From the vety outset 
of the film I was assaulted by 
the endless streams of ex
treme violence as Stone, film
ing in a teen-pleasing, 
splice-happy rock video style, 
introduced us to the main 
characters, Mickey and Mal
loty. They first proceeded to 
shoot, bludgeon, and caiVe up 
the entire patronage of a road
side diner, all to a bizarre 
soundtrack consisting of 
everthing from opera to hard
core punk. It looked like 
news footage from Rwanda 
had been handed over to the 
berserk film crews atMTV for 
a documentaty project. It was 
not pretty. 

However, as Stone's gen-

eral theme started to take 
shape, I suddenly realizP.d I 
had seen this point made else
where. 

Years earlier, while in a 
used bookstore, I had stum
bled across a novel entitled 
The Master and Margarita by 
the Twentieth centuty Rus
sian writer Mikhail Bulgakov. 
It told the stoty of a four day 
period when the Devil (ac
companied by two clownish 
demons, a vampire maid, and 
a huge black tom cat who was 
a deadeye shot with a Brown
ing nine millimeter) visited 
Moscow and, forgive the pun, 
all hell broke loose. 

The Devil, by way oftrick
ety and temptation, preys tire
lessly on the hapless Moscow 
citizens as they blindly plunge 
like lemmings off a cliff into 
his outrageously obvious 
traps. His targets range from 
a group of ladies at a magic 
show who he tempts with new 
clothes to trade for the ones 
they are wearing (soon after 
leaving their newly acquired 
duds disappear leaving them 
naked in the Moscow streets), 
to the athiest head of the So
viet writing guild, who after 
declaring he does not believe 
in anything besides the es
sence of man is promptly 
caused to fall under a rail car 
and beheaded. Thereby illus
trating throughout the wmk 
that whenever one choses to 
follow the devil and associate 
closely with him and what he 

stands for, one will inevitably 
taste of his rewards. 

Stone's main theme is the 
same in Natural Born Killers. 
His true villians are not tl1e 
bearers of death, Mickey and 
Malloty, for in their actions 
they have no choice in the 
matter. They are repeatedly 
shown to the audience with 
his chopped up imagety that 
they are demons, put on this 
world for the purpose of met
ing out justice to anyone who 
would join with them or cele
brate in their sin. In essence, 
much like Bulgakov's devil 
who at one point, when 
begged by a certain Musco
vite for mercy, declares that 
he is unable to forgive sin 
since "evety department must 
take care of its own affairs." 
The Master and Margarita p. 
296. 

Oliver Stone's real brig
ands are the ones who inten
tionally weave their lives into 
those of the twisted couple for 
their own personal gain All of 
whom suffer their justly de
seiVed fates of death. 

There is the sadistic ego
maniac cop who tracks and 
finally captures the two killers 
(after falling in "love" with 
Malloty he strangles a hooker 
in order to impress her). 

There is the foul, uncouth 
prison warden, played in an 
over-the-top manner by 
Tommy Lee Jones, who basi
cally resorts to the brutal 
methods of his prisoners to 
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control them (he convinces 
the cop to kill Mickey and 
Mallory during their transfer 
and totes around a pair of pli
ers for the sole purpose of us
ing on some unruly prisoner's 
nose). 

And finally, there is the 
media, embodied in a tabloid 
TV reporter named Wayne 
Gale (Robert Downey Jr. in a 
hilarious portrayal), for 
whom Stone reserves his 
chief disgust. He shows that 
not only is he the prime 
spreader of Mickey and Mal
lory's evil as he glamorizes 
their actions (when asking for 
an intetview he calls Mickey 
the "most charismatic serial 
killer of all time"), but also 

shows that in his heart of 
hearts he is what they are 
(joining in the mayhem as 
Mickey and Mallory escape 
from prison by personally 
murdering guards and then 
declaring in a religious fetvor 
"I have never felt so alive in 
my life!"). 

Not content to settle with 
the media, however, Stone 
also attacks his own audience, 
albeit in a much more subtle 
way. His less than avant
garde style in the movie has 
been done countless times be
fore in art ftlms and music 
videos (he says it has over 
3,000 images), but by using 
this method he shows us what 
most fascinates ourselves. He 

The Lighter Side 

"Our view of religion is different from yours. Accord
ing to your rules, religion only counts in the place where 
you pray. Our religion is a way of life. I have no time at 
all, not one minute, without Islam." 

Turkish mayor Tayyip Erdogan to a Western visitor. 
Wall Street Journal September 12, 1994. 

Vote North or be Robbed -popular bumpersticker for 
Virginia's November senate race pitting incumbent Chuck 
Robb against Iran-Contra figure Ollie North. 

"When I was young and in high school, during World 
War II, I thought Hirohito was the cruelest man in the 
world next to Hitler. I blamed the whole Pacific conflict 
on him. Years later ... we went to Tokyo and called on a 
sweet little elderly man, who raised flowers in his hothouse 
at the palace... This was Emperor Hirohito - as far re
moved from my conception ofhim as he possibly could be. " 

Jimmy Carter (aka Mr. Hot Spot) as quoted in P.J. 
O'Rourke's Give War a Chance. 

first gives us a glimpse at 
something barbarous, then re
angles it and emphasizes it in 
a following image. This 
forces the viewers, who were 
craning their necks like a mo
torist inching by a six car pile
up, to see exactly what they 
were trying to see earlier. It 
not only surprises you, but af
ter a minute of contemplation 
it disturbs you. It is Stone tell
ing us that we are all suscepti
ble to this fascination and that 
we must stay constantly on 
our toes to avoid plummeting 
into this pit. 

Stone, in my opinion, has 
fmally made a decent point. 
Like Bulgakov before him at
tacking the main problem of 
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his people at the time (laziness 
and greed), Stone success
fully shows us what is ours 
(violence and lust). Both 
have showed us what their re
spective societies will reap 
from such behavior and warns 
us of the consequences if we 
immerse ourselves any fur
ther. This is not a movie con
cerning the causes of crime 
such as the name of the ftlm 
might suggest. Rather it warns 
of the dangers of falling to the 
seduction of violence in 
American society. ~ 

Note to reader: This movie 
is not recommended because 
of extreme violent content. 

"I would swear to the following code: 'I am a United 
Nations fighting person. I serve in the forces which main
tain world peace and every nation 's way of life. I am 
prepared to give my life in their defense. '" 

From a May 10, 1994 sutvey given to U.S. Marines. 

"The cranky Senate GOP leader agreed, early on, with 
the goal of universal coverage, but then became an ob
structionist." [emphasis added] 

Caption under photo of Bob Dole, Newsweek Sep. 19 

"Nobody ever goes there anymore, it's too crowded " 
Baseball great Yogi Berra 
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TENOR TWO 
By Marilyn J. Titus 

Until my sophomore 
year in college I ma
jored in mathemat

ics. I was taught that our 
number base was going to be 
replaced by a great new one. 
The symbol 10 would no 
longer be ten but two. 

The teacher was so enthu
siastic about this new base for 
numbers because she said it 
would be so much easier to 
use and children would not 
have to take so long to learn it. 
She said that it would also be 
used for computers. 

I learned the new base, but 
I never liked it. Exchanging 
the larger base of 1, 2, 3, 4, 5, 
6, 7, 8, and 9 for just the base 
of 1 meant that answers to cal
culations became too long. 
(For example, 1=1, 2=10, 
3=11, 4=100, 8=1000, 
16=10000, 32=100000.) 

Also I found that my mind 
did not work like a computer 
and I continued to see these 
numbers in "base two" as an 
awkward way to write what 
my mind did in "base ten." 

Today people are confused 
and exhausted by the remak
ing of the Ten Command-

ments into two. 
The new base is called 

"love." The two command
ments are: "Every person is to 
decide what is right for 
him/her" and "You musttoler
ate the choices and lifestyles 
of others." And so, people 
struggle to exhaustion trying 
to convert their thinking into 
these new commandments 
when the base they were 
given by God has Ten Com
mandments. 

I struggled with writing 
10000 to represent sixteen. 
Today people struggle with 
charging a woman with mur
der because she shot her baby 
while it was still in her womb. 
After all, abortion is a choice 
that we are supposed to toler
ate. Guns are bad and not to 
be tolerated. But this woman 
chose a gun to kill her baby 
instead of the acceptable 
methods of the day. 

Starting with the first God
given commandment, "Thou 
shalt have no other gods be
fore me" (Deut. 5:7), we see 
that the new base artificially 
sets up many new gods. For 
the new base makes everyone 
to be his or her own god- each 
choosing for him or herself 

Published once per month by Herbert W. Titus, J.D. 

First Class Postage Paid at Virginia Beach, Virginia. 

Postmaster: Address Corrections should be sent to 

11te Forecast 

S209 Indian River Rd. 

Virginia Beach, VA 23464 

what is right or wrong. 
The rest of the God-given 

commandments go down the 
drain with the first one. For 
now the individual is not only 
his/her own god but the 
guy/gal next door (also a god) 
is to tolerate whatever this 
first god does. 

If the second god doesn't 
like what the first god is doing 
and chooses to do something 
to stop the first god, who can 
criticize - only other gods 
down the street. And so, we 
end up with a war of the gods 
- coveting, stealing, lying, 
committing adultery, and kill
ing their offspring as well as 
the moms and dads. 

I read an article recently by 
a church-going man who says 
that we need to accept homo
sexuality. He compared soci
ety's nonacceptance with 
slavery and racial prejudice, 
issues of debate in the church 
in times past. In doing so, he 
ignored the Fifth Command
ment: 

Honor thy father arid thy 
mother, as the Lord thy God 
hath commanded thee; that 
thy days may be prolonged, 
and that it may go well with 
thee .... Deut. 5:16. 

The Scriptures are clear: 
God designed man and 
woman to become one flesh, 
to live in holiness and honor. 
They give the example of 
Sodom and Gomorrah to 
show the violence unleashed 
when man exchanges the 
natural for the unnatural 
(Gen. 13:13; Gen. 19:4-9). 
They tell us that such men 
have reprobate minds be
cause of their rebellion 
against God (Rom. 1 :28). 

Being a slave or having a 
slave is not written about in 
the same way. The color of 
our skin, hair, eyes, etc. is not 
a sin. It is part of our creation. 
If I were black-skinned or a 
slave (white, yellow or black) 
I would be furious being com
pared to someone of repro
bate mind, exchanging the 
natural function of my body 
fortheunnatural(Rom.1:27). 

Such arguments insult my 
knowledge of the Scriptures 
and my black friends. 

God has already judged 
homosexual behavior to be 
wrong. His long-suffering is 
not tolerance, but goodness 
which "leadeth thee to repen-
tance" (Rom. 2:4). ~ 
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