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Ye can discern the face of the sky; but can
ye not discern the signs of the times?
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STARR STRUCK

O

These same Republicans, before the
emergence of
Whitewater, had
been opposed to
reenacting the
statute authorizing judicially appointed
independent
counsels.

n August 5, 1994, Fiske and his staff in secret
the Whitewater in- gmndjmy hearings. "Culture
vestigation took a of Deception," Time 15-19
sharp turn to the right. A spe- (Aug. 15, 1994).
cial panel of the U.S. Court of
Prior to the hearings, Fiske
Appeals in Washington, D.C. reported that "there was no
appointed Kenneth Starr to illegality in a series of White
take over the investigation House-Treasury Department
contacts on the Whitewater
from Robert B. Fiske, Jr.
Starr, appointed by Rea- matter." Washington Post Agan to the fedeml bench and I (Aug. 6, 1994). Senator Orthen by Bush to the post of rin Hatch (R-Utah) welcomed
U.S. Solicitor Geneml, "is a Starr's appointment with the
darling of conservative law expressed expectation that
groups." In contmst, Fiske is "he (Starr) will strive to ungenemlly regarded as a Re- cover the full story." New
publican modemte with a bi- York Times 8 (Aug. 6, 1994).
partisan record dating back to
The D.C. Court's action
1976 when Jimmy Carter re- removing Fiske was exactly
tained him as U.S. Attorney, what Congressional Republihaving been appointed to that cans had been hoping for, a
post by Gerald Ford. New Whitewater iiwestigation that
York Times 8 (Aug. 6, 1994). would be truly independent of
Just prior to the Starr ap- the Executive bmnch. That is
pointment, GOP Senators why they had pressed for
Robert Dole (R-Kan.), Lauch reenactment of the Watergate
Faircloth (R-N.C.), and Al- independent counsel statute
phonse D' Amato (R-N.Y.) that made it possible for the
complained that Fiske was not appointment of Starr.
"aggressive" enough. The
But these same RepubliSenate Banking, Housing and cans, before the emergence of
Urban Affairs Committee had Whitewater, had been opjust uncovered "a persistent posed to reenacting the statute
pattern of deception among authorizing judicially apWhite House staff members" pointed independent counin its week-long probe of sels. They had watched
many of the same witnesses Lawrence Walsh wreak
that had appeared before havoc on both the Reagan and

Bush presidencies with his interminable investigation of
the Imn-Contm affair. But
when they saw an opportunity
to do the same to Clinton,
their opposition evapomted.
Pursuant to the reenacted
statute, Attorney General
Reno sought Fiske's reappointment by the D.C. Court.
"[A] few conservative lawmakers, led by Senator Lauch
Faircloth, Republican of
North Carolina, asserted that
Mr. Fiske had not been tough
enough and asked the court in
a letter to dismiss him" New
York Times 8 (Aug.6, 1994).
In response, the threejudge court decided not to reappoint Mr. Fiske, and
apponted Mr. Starr. In explanation, the panel stated:
It is not our intent to impugn the integrityoftheAttorney General's appointee, but
rather to reflect the intent of
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the Act that the actor be protected against the perception
of conflict. As Fiske was appointed by the incumbent administration, the Court
therefore deems it in the best
interest of the appearance of
independence contemplated
by the Act that a person not
affiliated with the incumbent
administration be appointed.
/d.

Mr. Starr, unlike Mr.
Fiske, has nothing in his background to risk even the appearance of partiality towards
the Clintons. The White
House has rightfully pointed
out, however, that Starr has an
appearnnce problem, that of
partiality against the President. For example, as an unnamed staffer noted to
reporters, Starr "has talked ..
to the lawyers handling Paula
Jones's lawsuit against Clinton, and was considering filing a brief attacking Clinton's
argument that presidents
should enjoy legal immunity
while they are in office."
Newsweek 55 (Aug. 15, 94).
Apparently, such an appearance of partiality against
the President, is not a disqualification under the Act.
Even Democrat Senator John
F. Keny (D-Mass.) called the
court's appointment of Starr
'"a good move' because it
may prevent people from 'impugning the integrity of the
investigation"' Washington
Post AI (Aug. 6, 1994). After
all, the central purpose of the
Act calling for court appointed independent counsel
is to wrest control from the
President of criminal investigations of members of the executive branch.
At one time, there was an

effort to strike down the
court-appointed independent
counsel law as unconstitutional. But that failed in 1988
when Chief Justice William
Rehnquist ruled, with the support of six of his colleagues,
that the Constitution did not
prohibit Congress from vesting in the judicial branch
authority to appoint a prosecutor to investigate the execu-
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prosecutor was an "inferior
officer." Id. at 670-71.
Rehnquist decided just
that, giving four supporting
reasons. First, under the
terms of the Act, the special
prosecutor, although not
"'subordinate' to the Attorney
General (or the President) insofar as she possesses a degree
of independent
discretion to exercise the

Apparently, such an appearance ofpartiality against the President, is not a disqualification under the Act
tive branch. Morrison v. Olson, 487 U.S. 654 (1988).
Rehnquist began his analysis acknowledging that Article II, Section 2, Clause 2, of
the Constitution vests in the
President authority to make
all appointments to federal office with "the Advice and
Consent of the Senate." This
broad authority is subject, according to the constitutional
text, to only one exception:
Congress may by Law vest
the Appointment of.. inferior
Officers, as they think proper,
in the President alone, in the
Courts of Law, or in the
Heads ofDepartments.
To justify divesting the
President of his constitutional
prerogative to nominate an
executive officer with the
power to conduct a criminal
investigation of members of
the executive branch (including the President, himself),
the Chief Justice was required
to conclude that such a special

powers delegated to her under
the Act," is nevertheless subject to removal by the Attorney General, thereby
indicating that "she is to some
degree 'inferior' in rank and
authority." !d. at 671.
Second, the special prosecutor was given "only [the]
certain, limited duties" of investigating and prosecuting,
but not of making or administering general policy. !d. at
671-72.
Third, the office of the special prosecutor was limited in
jurisdiction to the investigation of "certain federal officials suspected of certain
serious federal crimes." Finally, its term was '"temporruy,'" just long enough "to
accomplish a single task." Id.
at672.
In a ringing dissent, Justice
Antonin Scalia claimed that
none of the reasons given by
the Chief Justice established
that the special prosecutor

was an "inferior" officer. In
the dictionaries existing at the
time the Constitution was
written, Scalia noted, inferior
was defined as "subordinate."
Id. at 719-20.
A special prosecutor appointed by a court under the
Congressional statute, Scalia
maintained, was anything but
subordinate to the Attorney
General or to the President.
While he was subject to removal by the Attorney General, he was not subject to
removal by the President.
Moreover, the Attorney General could not remove the special prosecutor except for
"goodcause." Jd.at716. And
even that was reviewable by
the courts upon request of the
special prosecutor. Id. at 663.
More important, the vecy
purpose of the statute, Scalia
asserted, was to grant to the
special prosecutor power to
exercise discretion independent of the Attorney General and the President. Such
power was expressly given by
statute, as even the Chief Justice admitted. This grant,
coupled with the limits upon
the power of the Attorney
General to remove, demonstrated, in Scalia's opinion,
that the special prosecutor
was "independent of, not subordinate to, the President and
the Attorney General."
Hence, Scalia concluded
that such an executive officer
could not possibly be "inferior" within the meaning of
that term in the constitutional
text. Id at 723.
Scalia did not, however,
rest his dissent solely upon the
original meaning of the word,
inferior. Rather, he began his
analysis with a quote from Ar-

The Forecast- September 1, 1994
ticle II, Section 1, Clause 1:
The executive Power shall
be vested in a President ofthe
United States.
From this text, Scalia deduced that if the special prosecutor exercised "purely
executive power'' and if the
President did not have "exclusive control over the exercise
of that power," then the statute creating the office of independent counsel had vested
executive power in someone
other than the President, and
for that reason, was unconstitutional. I d. at 705.
Even the Chief Justice
conceded that the special
prosecutor's authority to investigate and to prosecute a
person for having violated
federal law is executive in nature. So, Scalia wrote, there is
no dispute that the statute has
vested in the special prosecutor a quintessential executive
function.
The question, for Scalia
then, was whether the President had "exclusive control"
over the executive functions
exercised by the special
prosecutor. Again, Scalia
noted that the Chief Justice
had conceded this point as
well, concluding that the
President had no more than
"some control" over the actions of the independent counsel. Id at 706.
For Rehnquist, "some control" was enough so long as
there was no evidence that the
President could not carry out
the essential functions of his
office. Because the special
prosecutor was subject to removal by the Attorney General "for good cause," he was
satisfied that the office of the
presidency would not be "un-

duly" hampered by the existence of a prosecutor with independent authority to prefer
charges against the President's men, and even the
President himself. Id at 69396.

Scalia emphatically disagreed, claiming that the
Court had "replaced the clear
constitutional prescription
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prosecution of the President's
own appointees.
The House of Representatives has "the sole power
oflmpeachment." Art. I, Section 2, Clause 5. That is, the
House has the power to investigate and, if warranted, to
charge "(t)he President, Vice
President and all civil Officers of the United States...

These substantive and procedural safeguards were placed in the Constitution
to protect the Executive branch from
an overreaching Congress.
that executive power belongs
to the President with a 'bal·
ancing test"' of the Court's
own making. Scalia would
have none of this judicial improvisation:
Besides weakening the
Presidency by reducing the
zeal ofhis staff, it must also be
obvious that the institution of
the independent counsel enfeebles him more directly in
his constant confrontations
with Congress, by eroding his
public support. Nothing is so
politically effective as the
ability to charge one's opponent and his associates are
not merely wrong-headed,
naive, ineffective, but, in all
probability, "crooks." !d. at
713.
The Constitution lays out
with great care the standards
and process to check any
criminal abuse of the President's duty "to take Care that
the Laws be faithfully executed," even when that duty
requires investigation and

(with) Treason, Bribery, or
other high Crimes and Misdemeanors." Art. II, Section 4.
The Senate "shall have the
sole Power to try all Impeachments." Art. I, Section 3,
Clause 6. And "(w)hen sitting
for that Putpose," members of
the Senate must take another
oathorswear another affrrmation to try the one charged in
accordance with the law governing impeachments, with a
2i3 vote of the members present necessary for conviction.
These substantive and procedural safeguards were
placed in the Constitution to
protect the Executive branch
from an overreaching Congress. From Watergate to
Whitewater, however, members of Congress have refused
to abide by their constitutional oaths. The House has
neglected its responsibility to
investigate. At the same time,
the Senate has compromised
its responsibililty to judge in
its zeal to jump on the politi-

cal bandwagon to hammer the
President with an investigation of its own.
To compound this constitutional error, Congress has
created the office of independent counsel, which has
proved to be a convenient excuse for the House not to investigate lest it prejudice the
ability of the special prosecutor to secure criminal convictions, such as occurred in the
Iran-Contra affair.
In the meantime, the People are being deprived of information about the
President's conduct of his duties, as the special prosecutor's investigation must take
place within the secret confines of a grand jury proceeding, in accordance with the
Fifth Amendment. Thus, the
President escapes being held
politically accountable for his
actions, when actions do not
warrant criminal prosecution.
It is sad, indeed, that conservative zeal to discredit
President Clinton has overridden respect for constitutional
principle. It is sadder still that
Kenneth Starr, a self-confessed admirer of Richard
Nixon {See Time 16 (Aug. 15,
1994)}, would accept an appointment to an office that,
had it existed during Nixon's
tenure, would have been used
by Nixon's political enemies,
not only to convict him of
criminal acts, but to remove
him from office.
Once again, the conservative movement has missed a
golden opportunity to take a
principled high road to distinguish it from the pragmatic
liberalism that has dominated
the country since the New
61'Deal.
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HAIR!!!

B

The federal judge
accomodated
Faulkner's request
for separate sleeping and bathing
quarters and for a
modification ofthe
''push-up" requirements, allowing
her to do 18 in two
minutes rather
than the 40 required of the male
cadets. But he
would not modify
the barbershop
rules...

ack in the late 1960's
the American Tribal
Love-Rock Musical,
HAIR, burst upon the stage to
the delight of the growing
counter-culture movement.
The play pitted the younger
generation against the older,
symbolized on the set by a
totem pole placed opposite a
crucifix-tree, and by a cast of
two "forty-five year old" parents versus twenty-three "seventeen to twenty-five year
olds." Hair vi-viii (Pocket
Books 1969).
This was a musical play
with a message:
The Kids are a tribe...performing for an audience,
demonstrating their way of
/ife ... in order to persuade
those who watch ... to perhaps
gain greater understanding,
support, and tolerance ... toward a better, saner, peacefull, love-full world.
They are trying to turn on
the audience. Jd at ix.
From the opening song,
Aquarius (a celebration of astrology), to the closing scene
of a troop tmin carrying off
one of their own, the generational conflict focused upon
one fact: "All the boys have
very long hair." I d. at viii.
In the 1960's this was
revolutionary. The hair-style
for men was the flat-top, the
crew-cut. A chamcter with
the name of Claude Hooper
Bukowski was assigned the title song. He is definitely in
love with his hair:
I'M JUST A HAIRY GUY

I'M HAIRY NOON AND
NIGHT
HAIR
THAT'S
A
FRIGHT

•••

I WANT IT LONG
STRAIGHT
CURLY
FUZZ¥
SNAGGY SHAGGY
RATIYMATIY
OILY GREASY FLEECY

•••

OH SAY CAN YOU SEE
MY EYES
IF YOU CAN
THEN MY HAIR'S TOO
SHORT
Id. at 63, 65.
But Claude got the call to
take his physical and, in the
end, he got dmfted. Before he
boarded the troop train, however, he persuaded his girl
friend, Sheila, to cut off his
hair.
Shorn and embarrassed,
Claude then confessed to his
best friend, Berger: "I feel like
I died." Then, in a moment of
bravado he handed over his
hair to Berger in a paper bag:
I didn't want them to get it.
Here, George, I want you to
have it.
In the end, then, the
younger generation in HAIR
ultimately surrendered to the
older, and conformed to its
outward norms of behavior,
unwilling to take their challenge all the way.
Thirty years later, the
younger generation depicted
in HAIR is now in charge,
theirmanandwomanoccupying the White House. Once

again, hair is on the centerstage of the generational conflict. Only this time it is a
woman's hair, not a man's;
and it is the younger generation demanding the older to
conform to its standard, not
the other way around
ShannonFaulkner, victorious in her lawsuit demanding
admission to the all-male
Citadel, lost her motion to
prohibit the shaving of her
head as a condition of admission. The federal judge accomodated Faulkner's request
for separate sleeping and
bathing quarters and for a
modification of the "push-up"
requirements, allowing her to
do 18 in two minutes rather
than the 40 required of the
male cadets. But he would
not modify the barbershop
rules; Faulkner's head would
be shaved in the same way as
every freshman student.
Faulkner's lawyer emotionally protested that her client would be "stigmatized,"
by the shaving of her head,
unless all women in society
adopted "a Sinead O'Connor
hairstyle ... referring to the
singer known for her shaved
head." Washington Post A-1
(Aug. 2, 1994)
Later, Janet Reno's Justice
Department weighed in on
Faulkner's behalf asking the
judge to reconsider. In support, the Department's attornies argued that to shave
Faulkner's head would "altogether denigrate Ms. Faulkner's identity as a woman."
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Los Angeles Times A-15
(Aug. 6, 1994).
The Citadel's attorney retorted that Faulkner's desire
to keep her hair proved what
he had maintained from the
outset, that admission of
women on an equal basis to
the 152-year old all-male
military academy was not
possible, without changing
the "culture" of the school.
!d..
Ellen Goodman agreed.
The very purpose of Faulkner's lawsuit was "to make
changes," to "alter the Citadel" into a kinder, gentler
place with room for female
"vanities" and "fashion statements." Virginian-Pilot and
Ledger Star A15 (Aug. 6,
1994).
Or, in other words, the real

reason for admitting women
to The Citadel is to change its
outmoded ways.
The irony of this story is
that to bring about this
change, Faulkner's supporters have affmned "old-fashioned" hirsute styles that have
for ages distinguished males
from females, the very tradition attacked in HAIR. To
emphasize this point the
Pocket Book edition of the
play featured on its frontispiece the biological meaning
of hair: "A slender threadlike
outgrowth of the epidermis of
an animal."
But hair is more than biology, as Faulkner's attorney
and Reno's Justice Department have claimed. Somehow, they know that to shave
a woman's head is to rob her
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of her dignity as a woman, but
that is not the case for a man.
Support for this position is
found in the Bible. For it was
the apostle Paul who wrote in
the first century to the church
at Corinth:
Doth not even nature itself
teach you, that, if a man have
long hair, it is a shame unto
him? But if a woman have
long hair, it is a glory to her;
for her hair is given her for a
covering (I Cor. 11:15-16).
While these verses, and
those immediately preceding,
have spatked theological controversies throughout the
Church age, they do anchor
the distinction between men's
and women's hair lengths in
"nature," not in societal convention. This helps explain
why WestPointandotherfed-

ernl military academies have
not subjected female cadets to
the same barbershop rules as
their male counterparts, even
in a day when women's hair
styles are dominated by
shorter, rather than, longer
hair.
What the Faulkner case
may prove in the long run,
then, is that there are real differences between males and
females. Those differences
cannot be reduced to mere
physiology, in disregard of .
spiritual realities. For as Paul
reminded the church at
Corinth as they struggled over
hair in the relation to the rules
of conduct in the church (I.
Cor. 11 :3-16), the differences
which separate man and
woman are linked to the very
creationofmankind.
~

THE ESTABLISHMENT
CLAUSE: WELFARE

I
Properly understood, all welfare
programs violate
the Establishment
Clause.

n recent years, government welfare programs
have been challenged under the Free Exercise Clause
of the First Amendment.
These challenges have been
of two types.
First, there is the claim that
government welfare must be
administered in such a way as
not to unduly burden a person'sreligiousfaithandpractice. The leading case is
Sherbert v. Verner, 374 U.S.
398 (1963) where the Court
ruled that a Seventh-Day Adventist could not be denied
unemployment benefits by a
rule requiring her to accept

work on Saturdays.
Second, there is the claim
that a tax supporting a welfare
program infringes the free exercise of religion when imposed upon a person who,
because of religious conscience, cannot receive any of
the welfare benefits supported by his taxes. The leading case is United States v.
Lee, 455 U.S. 252 (1982)
where the Court ruled that a
member of the Old Order
Amish could not be relieved
from payment of the social security tax even though "the
Amish believe it sinful not to
provide for their own eld-

erly ... " and, therefore, presumably would never receive
social security benefits.
The Lee ruling has escaped
serious criticism. The Sherbert holding, however, has
been questioned by some as
violating the Establishment
Clause. To force the government to treat a religious objection to Saturday work
different from a non-religious
one violates the Establishment Clause principle of
neutrality, and is tantamount
to subsidizing a religious
practice with taxpayers'
money. Kurland, Of Church
and State and the Supreme
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Court, 29 U. Chi. L. Rev. 1, 5
(1961).
But as I have previously
demonstrated, the Establishment Clause principle is
not one of religious neutrality,
butofjurisdiction See, Titus,
The Establishment Clause:
No Jurisdiction, The Forecast
5 (June 15, 1994).Properly
understood, all welfare programs violate the Establishment Clause principle of
jurisdiction, because welfare
is a "duty ... owe[d] to [the]
Creator," enforceable "only
by reason and conviction, not
by force or violence." See Titus, Defining Religion, The
Forecast 7 (Apr. 1, 1994).
The Virginia Bill of Rights
of 1776 explicitly acknowledged that the duty "of all to
practise Christian forbearance, love, and charity towards each other" was a
"mutual" duty, not a civil one.
Constitution of Virginia Section 16 (June 12, 1776),
Sources ofOur Liberties 312
(R. Perry ed. 1978) (Hereinafter Sources). By definition, a
duty to be "mutual" must be
reciprocal. That is, it must be
performed interchangeably
with one or more persons giving and one or more persons
receiving, each acting in return or correspondence to the
other. Webster, American
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{f]he Legislature may, in
The essence of mutuality is Sources, supra at 349. In convoluntariness, unencumbered trast, the Virginia Constitu- their discretion, lay a general
by threat of force. It is one tion guaranteed the free and equal tax, for the support
thing for a well-off person or exercise of religion to all of the Christian religion;
group of persons freely to without limitation. Constitu- leaving to each individual the
give money to a needy person tion of Virginia, Section 16, power of appointing the payor group of persons. It is quite Sources, supra at 312. Titus, ment over ofmoney, collected
another for the State to im- No Taxation or Subsidiza- from him, to the support of
pose a tax upon the well-off tion: Two Indispensable any particular place of worand distribute the money Principles of Freedom of Re- ship or minister, or for the
ligion, 22 Cumb. L. Rev. 505, benefit ofthe poor ofhis own
raised to the poor.
To be a mutual duty, peo- 506-07 (1991-92) (Hereinaf- denomination, or the poor in

1--------------------Virginia denied to the State
any jurisdiction over "charity" because it had endorsed
a policy of denying all tax
support for religion.

ple must be left alone to decide whether or not to enter
into a relationship, and if they
do, to set the terms of that
relationship. Any outside interference by the State with
the performance of such an
activity will transform a "mutual duty" into a "civil one."
In contrast with the VirginiaBill of Rights, the Matyland Declaration of Rights
treated welfare as a civil matter. The Matyland Constitution did so because it had
adopted quite a different polDictionary of the English icy with regard to religious
freedom.
Language (1828)
First, only those persons
To illustrate the nature of
mutuality, Noah Websterpro- "professing the Christian religion" were entitled to religvided two examples:
Mutual love is that which ious liberty and even they
is entertained by two persons could not freely exercise their
each for the other; mutual ad- religious faith if it "disvantage is that which is con- twb[ed] the good order, peace
ferred by one person on or safety of the State." Conanother, and received by him stitution ofMatyland, Article
XXXIII (Nov. 3, 1776),
in return. Id.

ter Titus, No Taxation).
Second, the Maryland
Constitution authorized "the
Legislature ...to lay a general
and equal tax, for the support
of the Christian religion," provided that the taxpayer was
left with "the power of appointing the payment over of
the money, collected from
him, to support... [the] particular place of worship or minister" of his choosing.
Constitution ofMaryland, Article XXXIII in Sources, supra at 349. In contrast, the
Virginia guarantee was applied in such a way as to prohibit the State from imposing
any tax to support any religion Titus, No Taxation, supra at 506-08.
Finally, the Maryland
Constitution explicitly recognized that care for the poor
was a matter concerning religion. The full text read, as follows:

general of any particular
county.... Constitution of

Maryland, Article XXXIII,
Sources, supra, at 349.
In other words, the Maryland legislature had the power
to establish a tax-supported
welfare program for the poor,
because it endorsed a policy
of supporting religion with its
taxing power. In contrast,
Virginia denied to the State
any jurisdiction over "charity" because it had endorsed a
policy of denying all tax support for religion.
The First Amendment religion guarantees conform to
the Virginia legacy, not the
Maryland one. Everson v.
Board ofEducation, 330 U.S.
1 (1947); See also Titus, No
Taxation, supra at 505-06.
Therefore, the prohibition of
any law respecting an establishment of religion should be
construed according to the
Virginia principle of no jurisdiction, not the Maryland
principle of jurisdiction, but
no preference.
The Virginia legacy that
"Christian forbearance, love,
and charity" lie outside the jurisdiction of the State is consistent with the general
principle that religious duties,
i.e., those duties enforceable
only by reason and conviction, belong exclusively to the
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Creator.
Even in theocratic Israel,
the duty to care for the poor
was not backed by civil sanction. To the contraty, giving
to the poor was a matter of the
heart:
If there be among you a
poor man... thou shalt not
harden thine heart, nor shut
thine hand from thy poor
brother... Thou shalt open
thine hand wide unto thy
brother, to thy poor, and to thy
needy, in thy land (Deut. 15 :7,
11).

Instead of reinforcing this
duty by civil penalty or tax,
people were encouraged to
take care of the poor by divine
incentive:
Thou shalt surely give him,
and thine heart shall not be
grieved when thou givest him:
because that for this thing the
Lord thy God shall bless thee

universal one, not just required of God's chosen peo(Deut. 15:10).
ple. The writer of Proverbs,
Pursuant to these general for example, pronounced
principles, the Law required blessing upon all who show
payment of a special three- "mercy" by giving to the poor
year "tithe" specially desig- and needy (Prov. 14:21;
nated for the poor. This duty 22:9). The writer ofProveibs
was not backed by civil sanc- also attested that this duty to
tion, but encouraged by di- the poor is owed by all, bevine incentive:
cause it is a duty owed to God
At the end of three years as Creator:
thou shalt bring forth all the
He that oppresseth the
tithe of thine increase... and poor reproacheth his Maker:
shall lay it up within thy but he that honoreth him (i.e.,
gates: And the Levite... and his Maker) has mercy on the
the stranger and the father- poor (Prov. 14:31 Cf. Prov.
less and the widow, which are 17:5;).
within thy gates, shall come,
Thus, the drafters of the
and shall eat and be satisfied; Virginia Constitution conthat the Lord thy God may cluded that the duty "to pracbless thee in all the work of tise Christian forbearance,
thine hand which thou doest love, and charity towards
(Deut. 14:29-30).
each other" was a "duty of
The duty to help the needy, all," Christian and non-Chrisvoluntaty by nature, was a tian alike. That duty, therein all thy works, and in all that
thou puttest thine hand unto
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fore, was within the realm of
religion, not the State, and
both Christian and non-Christian were to be free of the
State's coercive power in the
performance or nonperformance of it.
"Pure religion and undefiled," wrote James under the
inspiration of the Holy Spirit,
"before God and the Father is
this, To visit the fatherless and
widows in their affliction... (James 1: 27) (Emphasis added).
Under this analysis, then,
not only are the Old Order
Amish to be freed from paying the Social Security tax,
but all people are constitutionally immune from forced
payments of any kind to subsidize any welfare program
benefiting the poor, the unemployed, the elderly, or any
other "needy" class.
1i"

The Virginia and Maryland Religion Clauses
Section 16, Constitution of Virginia (June 12, 1776)
That religion, or the duty which we owe to our Creator, and the manner of discharging it, can be directed only by
reason and cmwiction, not by force orviolence; and therefore all men are equally entitled to the free exercise of religion,
according to the dictates of conscience; and that it is the mutual duty of all to practise Christian fotbeamnce, love, and
charity towards each other.
Article XXXIII, Constitution of Maryland (November 3, 1776)
That, as it is the duty of every man to worship God in such manner as he thinks most acceptable to him; all persons,
professing the Christian religion, are equally entitled to protection in their religious liberty; wherefore no person ought
by any law to be molested in his person or estate on account of his religious persuasion or profession, or for his religious
practice; unless, under colour of religion, any man shall disturb the good order, peace or safety of the State, or shall
infringe the laws of morality, or injure others, in their natural, civil, or religious rights; nor ought any person to be
compelled to frequent or maintain, or contribute, unless on contract, to maintain any particular place of worship, or
any particular ministry; yet the Legislature may, in their discretion, lay a general and equal tax, for the support of any
particular place of worship or minister, or for the benefit of the poor of his own denomination, or the poor in general
of any particular county ....

The Forecast- September 1, 1994

8

DISCERNMENT
by Marilyn J. Titus

M

y husband and I
were recently in
the home of good
-friends sharing with one another the faithfulness of God.
We all had such exciting testimonies. Listening to one
another, we felt doubly
blessed.
Then our friend told us that
he had been asking God for
the gift of discernment. What
an important request! Several
times the Lold has protected
us through this very gift, but it
had never occurred to me that
people could and should ask
for it.
Paul, in 2 Corinthians 4:2
speaks of having "renounced
the hidden things of dishonesty, not walking in craftiness, nor handling the wold of
God deceitfully .... " But,
many in this world have not
received the ministry and
mercy Paul previously referred to in verse 1. Many are
living in verse 3 where it says:
"But if our gospel be hid, it is
hid to them that are lost."
Remembering that Paul
used to stand behind the
words of the established

"church" of the day, we know
that he understood just exactly what he was talking
about. For, Paul was rescued
from the deceitful handling of
the wold of God, the craftiness and dishonesty coming
from the established priests of
his day. They didn 'tknow the
true and living Christ any
more than did Paul at the time
that he participated in the destruction of God's servants.
Ifwe walk in the same light
that Paul was later blessed
with, we become strong in the
Lord. In verses 8 and 9 he
states: "We are 'troubled on
every side, yet not crushed;
we are perplexed, but not ·in
despair; persecuted, but not
forsaken; cast down, but not
destroyed." Paul, as we
know, was victorious in
Christ!
Without discernment we
risk being like Paul before he
met Christ- attacking God's
servants, instead of the deceivers of the day.
Most, however, are not
that involved, and certainly
not that violent. They are just
people looking for a blessing.
They may be looking for the
prettiest church or the best
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choir. They may be looking
for the biggest congregation
or the most popular ministry.
They may be looking for a
healing or for a bit of spiritual
"food."
These people sadly remind
me of the ants that came
streaming into my kitchen at
the window over the sink.
Night and day for weeks I
sprayed ant killer over the entire area Thousands of ants
died.
Again they came, first
walking with vigor, then
slowing, then stumbling and
dying. Why?!
Months before ants had
come into the area and walked
away with food. They had
carried the news back to others. Now thousands were
programmed to follow the
same path. They too expected
to come back with food.
But they weren't coming
back. None was coming back
to change the program that
danger existed on that path.
And, worse, because the need
for food was becoming
greater, larger numbers were
now marching to their unknown destruction.
I felt sorry for the ants. But

that did not save them. They
needed to be reprogrammed
and I could not do that. They
needed discernment and I
could not give it to them.
When people are headed
for danger my concern is obviously much greater.
In this day with so much
trouble: Children are being
taught to indulge in fornication and abominations; adults
are watching television and
movies that corrupt their
minds and lives; political
leaders appear to have
stepped out of raunchy soap
operas; and ministry leaders
say one thing but do another,
selling _!JUt Christ for some
worldly pleasure or position.
WE
ABSOLUTELY
NEED SPIRITUAL DISCERNMENT.
May we all pray for the
Lord to give us more discernment than we have. We need
to recognize dangers before
we are destroyed. We need to
be able to warn others. We
also need those who lack discernment to listen carefully to
the warnings lest they, too,
head for danger instead of
blessings.
·
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