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Dedication

HUGO GROTIUS
TO THE MOST CHRISTIAN KING OF FRANCE

AND NAVARRE

LOUIS XIII

MOST eminent of Kings: This work presumes to inscribe your revered name in dedication because
of confidence not in itself, nor in its author, but in its theme. For it has been written on behalf of
justice, a virtue in so distinguishing a manner yours that in consequence, both from your own merits
and from the general recognition of mankind, you have received a surname truly worthy of so great
a king; you are now everywhere known by the name of just no less than that of Louis. To the
generals of ancient Rome titles drawn from the names of conquered peoples, from Crete, Numidia,
Africa, Asia, and other lands, seemed the height of glory; but how much more glorious is your title,
by which you are designated as an enemy everywhere, and vanquisher always, not of a nation, or
of a person, but of that which is unjust!

The kings of Egypt thought it a great thing if men could say of them that one was devoted to his
father, another to his mother, still another to his brothers. But of how slight moment are such
particulars in the case of your title, which in its scope embraces not only such traits but all else that
can be conceived as beautiful and virtuous! You are just, when you honor the memory of your
father, a king great beyond characterization, by following in his footsteps; Just, when you train your
brother in all possible ways, but in no way more effectively than by your own example; just, when
you arrange marriages of the utmost distinction for your sisters; Just, when you call back to life laws
that are on the verge of burial, and with all your strength set yourself against the trend of an age
which is rushing headlong to destruction; Just, but at the same time merciful, when from subjects,
whom a lack of knowledge of your goodness has turned aside from the path of duty, you take away
nothing except the opportunity to do wrong, and when you offer no violence to souls that hold views
different from your own in matters of religion; Just, and at the same time compassionate, when by
the exercise of your authority you lighten the burdens of oppressed peoples and of downcast princes,
and do not suffer too much to be left to Fortune.

Such extraordinary kindness, characteristic of you, and as like to that of God as the limitations of
human nature permit, constrains me as an individual and on my own behalf to offer to you thanks
even in this public dedication. For just as the heavenly bodies not only flood the vast expanses of
the universe but suffer their force to descend to each living thing, so you, a most beneficent star
upon the earth, not content to lift up princes and to succor peoples, willed to become a protection
and solace also to me, who had been badly treated in my native country.

In order to complete the sum of virtues comprised in justice, to your acts of a public nature we must
add the blamelessness and purity of your private life, which are worthy to be admired not alone by
men but even by the spirits of heaven. For how many of the common run of mankind, how many
even of those who have cut themselves off from the world, are found to be as free from all faults as
you are, though you occupy a station in life which is beset on all sides with innumerable enticements
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to wrongdoing? How great a thing it is in the midst of affairs, among the crowd, at the Court,
surrounded by men who set examples of wrongdoing in so many different ways, to attain to that
uprightness of character which to others, even in seclusion, comes with difficulty, and often not at
all! This truly is to deserve not only the name of just but even, while you are still living, that of
Saint, which the unanimous agreement of good men conferred after death upon your ancestors
Charlemagne and Louis; this is to be in very truth Most Christian, not merely by a right inhering in
your lineage but by a right inhering in yourself.

But while no aspect of justice is foreign to you, that nevertheless with which the matter of this work
is concerned-the principles underlying war and peace-is in a peculiar sense your province because
you are a king, and further, because you are King of France. Vast is this realm of yours, which
stretches from sea to sea, across so many prosperous lands so great in extent; but you possess a
kingdom greater than this, in that you do not covet kingdoms belonging to others. It is worthy of
your devotion to duty, worthy of your exalted estate, not to attempt to despoil any one of his rights
by force of arms, not to disturb ancient boundaries; but in war to continue the work of peace and not
to commence war save with the desire to end it at the earliest possible moment.

How noble it will be, how glorious, how joyful to your conscience, when God shall some day
summon you to His kingdom, which alone is better than yours, to be able with boldness to say: ‘This
sword I received from Thee for the defense of justice, this I give back to Thee guilty of no blood
rashly shed, stainless and innocent.’ Hence it will come to pass that the rules which we now seek
to draw from books will in the future be drawn from your acts as from a complete and perfect
exemplification.

This will be a very great achievement. Yet the peoples of Christian lands are so bold as to ask of you
something further, that, with the extinction of warfare, everywhere, through your initiative peace
may come again, not only to the nations but also to the churches, and that our time may learn to
subject itself to the discipline of that age which all we who are Christians acknowledge in true and
sincere faith to have been Christian. Our hearts, wearied with strifes, are encouraged to such a hope
by the friendship lately entered into between you and the King of Great Britain, who is most wise
and singularly devoted to that holy peace; a friendship cemented by the most auspicious marriage
of your sister. Hard the task is by reason of partisan passions, fired by hatreds which blaze more
fiercely day by day; but no task except one fraught with difficulty, except one that all others have
given up in despair, is meet for so great kings.

May the God of Peace, the God of justice, O just king, O peacemaking king, heap upon your
Majesty, which is nearest unto His own, not only all other blessings but with them also the
distinction of having accomplished this task.

MDCXXV. 
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Prolegomena

1.  THE municipal law of Rome and of other states has been treated by many, who have undertaken
to elucidate it by means of commentaries or to reduce it to a convenient digest. That body of law,
however, which is concerned with the mutual relations among states or rulers of states, whether
derived from nature, or established by divine ordinances, or having its origin in custom and tacit
agreement, few have touched upon. Up to the present time no one has treated it in a comprehensive
and systematic manner; yet the welfare of mankind demands that this task be accomplished.

2.  Cicero justly characterized as of surpassing worth a knowledge of treaties of alliance,
conventions, and understandings of peoples, kings and foreign nations; a knowledge, in short, of the
whole law of war and peace. And to this knowledge Euripides gives the preference over an
understanding of things divine and human; for he represents Theoclymenus as being thus addressed:

For you, who know the fate of men and gods,
What is, what shall be, shameful would it be
To know not what is just.

3.  Such a work is all the more necessary because in our day, as in former times, there is no lack of
men who view this branch of law with contempt as having no reality outside of an empty name. On
the lips of men quite generally is the saying of Euphernus, which Thucydides quotes, that in the case
of a king or imperial city nothing is unjust which is expedient. Of like implication is the statement
that for those whom fortune favors might makes right, and that the administration of a state cannot
be carried on without injustice.

Furthermore, the controversies which arise between peoples or kings generally have Mars as their
arbiter. That war is irreconcilable with all law is a view held not alone by the ignorant populace;
expressions are often let slip by well-informed and thoughtful men which lend countenance to such
a view. Nothing is more common than the assertion of antagonism between law and arms. Thus
Ennius says:

Not on grounds of right is battle joined,
But rather with the sword do men
Seek to enforce their claims.

Horace, too, describes the savage temper of Achilles in this wise:

Laws, he declares, were not for him ordained;
By dint of arms he claims all for himself.

Another poet depicts another military leader as commencing war with the words:

Here peace and violated laws I leave behind.

Antigonus when advanced in years ridiculed a man who brought to him a treatise on justice when
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he was engaged in besieging cities that did not belong to him. Marius declared that the din of arms
made it impossible for him to hear the voice of the laws. Even Pompey, whose expression of
countenance was so mild, dared to say: ‘When I am in arms, am I to think of laws?’

4.  Among Christian writers a similar thought finds frequent expression. A single quotation from
Tertullian may serve in place of many: ‘Deception, harshness, and injustice are the regular business
of battles.’ They who so think will no doubt wish to confront us with this passage in Comedy:

These things uncertain should you, by reason’s aid,
Try to make certain, no more would you gain
Than if you tried by reason to go mad.

5.  Since our discussion concerning law will have been undertaken in vain if there is no law, in order
to open the way for a favorable reception of our work and at the same time to fortify it against
attacks, this very serious error must be briefly refuted. In order that we may not be obliged to deal
with a crowd of opponents, let us assign to them a pleader. And whom should we choose in
preference to Carneades? For he had attained to so perfect a mastery of the peculiar tenet of his
Academy that he was able to devote the power of his eloquence to the service of falsehood not less
readily than to that of truth.

Carneades, then, having undertaken to hold a brief against justice, in particular against that phase
of justice with which we are concerned, was able to muster no argument stronger than this, that, for
reasons of expediency, men imposed upon themselves laws, which vary according to customs, and
among the same peoples often undergo changes as times change; moreover that there is no law of
nature, because all creatures, men as well as animals, are impelled by nature toward ends
advantageous to themselves; that, consequently, there is no justice, or, if such there be, it is supreme
folly, since one does violence to his own interests if he consults the advantage of others.

6.  What the philosopher here says, and the poet reaffirms in verse,

And just from unjust Nature cannot know,

must not for one moment be admitted. Man is, to be sure, an animal, but an animal of a superior
kind, much farther removed from all other animals than the different kinds of animals are from one
another; evidence on this point may be found in the many traits peculiar to the human species. But
among the traits characteristic of man is an impelling desire for society, that is, for the social life-not
of any and every sort, but peaceful, and organized according to the measure of his intelligence, with
those who are of his own kind; this social trend the Stoics called ‘sociableness.’ Stated as a universal
truth, therefore, the assertion that every animal is impelled by nature to seek only its own good
cannot be conceded.

7.  Some of the other animals, in fact, do in a way restrain the appetency for that which is good for
themselves alone, to the advantage, now of their offspring, now of other animals of the same species.
This aspect of their behavior has its origin, we believe, in some extrinsic intelligent principle,
because with regard to other actions, which involve no more difficulty than those referred to, a like
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degree of intelligence is not manifest in them. The same thing must be said of children. In children,
even before their training has begun, some disposition to do good to others appears, as Plutarch
sagely observed; thus sympathy for others comes out spontaneously at that age. The mature man in
fact has knowledge which prompts him to similar actions under similar conditions, together with an
impelling desire for society, for the gratification of which he alone among animals possesses a
special instrument, speech. He has also been endowed with the faculty of knowing and of acting in
accordance with general principles. Whatever accords with that faculty is not common to all
animals, but peculiar to the nature of man.

8.  This maintenance of the social order, which we have roughly sketched, and which is consonant
with human intelligence, is the source of law properly so called. To this sphere of law belong the
abstaining from that which is another’s, the restoration to another of anything of his which we may
have, together with any gain which we may have received from it; the obligation to fulfill promises,
the making good of a loss incurred through our fault, and the inflicting of penalties upon men
according to their deserts.

9.  From this signification of the word law there has flowed another and more extended meaning.
Since over other animals man has the advantage of possessing not only a strong bent towards social
life, of which we have spoken, but also a power of discrimination which enables him to decide what
things are agreeable or harmful (as to both things present and things to come), and what can lead to
either alternative: in such things it is meet for the nature of man, within the limitations of human
intelligence, to follow the direction of a well-tempered judgement, being neither led astray by fear
or the allurement of immediate pleasure, nor carried away by rash impulse. Whatever is clearly at
variance with such judgement is understood to be contrary also to the law of nature, that is, to the
nature of man.

10.  To this exercise of judgement belongs moreover the rational allotment to each man, or to each
social group, of those things which are properly theirs, in such a way as to give the preference now
to him who is more wise over the less wise, now to a kinsman rather than to a stranger, now to a
poor man rather than to a man of means, as the conduct of each or the nature of the thing suggests.
Long ago the view came to be held by many, that this discriminating allotment is a part of law,
properly and strictly so called; nevertheless law, properly defined, has a far different nature, because
its essence lies in leaving to another that which belongs to him, or in fulfilling our obligations to
him.

11.  What we have been saying would have a degree of validity even if we should concede that
which cannot be conceded without the utmost wickedness, that there is no God, or that the affairs
of men are of no concern to Him. The very opposite of this view has been implanted in us partly by
reason, partly by unbroken tradition, and confirmed by many proofs as well as by miracles attested
by all ages. Hence it follows that we must without exception render obedience to God as our Creator,
to Whom we owe all that we are and have; especially since, in manifold ways, He has shown
Himself supremely good and supremely powerful, so that to those who obey Him He is able to give
supremely great rewards, even rewards that are eternal, since He Himself is eternal. We ought,
moreover, to believe that He has willed to give rewards, and all the more should we cherish such a
belief if He has so promised in plain words; that He has done this, we Christians believe, convinced
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by the indubitable assurance of testimonies.

12.  Herein, then, is another source of law besides the source in nature, that is, the free will of God,
to which beyond all cavil our reason tells us we must render obedience. But the law of nature of
which we have spoken, comprising alike that which relates to the social life of man and that. which
is so called in a larger sense, proceeding as it does from the essential traits implanted in man, can
nevertheless rightly be attributed to God, because of His having willed that such traits exist in us.
In this sense, too, Chrysippus and the Stoics used to say that the origin of law should be sought in
no other source than Jupiter himself; and from the name Jupiter the Latin word for law (ius) was
probably derived.

13.  There is an additional consideration in that, by means of the laws which He has given, God has
made those fundamental traits more manifest, even to those who possess feebler reasoning powers;
and He has forbidden us to yield to impulses drawing us in opposite directions-affecting now our
own interest, now the interest of others - in an effort to control more effectively our more violent
impulses and to restrain them within proper limits.

14.  But sacred history, besides enjoining rules of conduct, in no slight degree reinforces man’s
inclination towards sociableness by teaching that all men are sprung from the same first parents. In
this sense we can rightly affirm also that which Florentinus asserted from another point of view, that
a blood-relationship has been established among us by nature; consequently it is wrong for a man
to set a snare for a fellow-man. Among mankind generally one’s parents are as it were divinities, and
to them is owed an obedience which, if not unlimited, is nevertheless of an altogether special kind.

15.  Again, since it is a rule of the law of nature to abide by pacts (for it was necessary that among
men there be some method of obligating themselves one to another, and no other natural method can
be imagined), out of this source the bodies of municipal law have arisen. For those who had
associated themselves with some group, or had subjected themselves to a man or to men, had either
expressly promised, or from the nature of the transaction must be understood impliedly to have
promised, that they would conform to that which should have been determined, in the one case by
the majority, in the other by those upon whom authority had been conferred.

16.  What is said, therefore, in accordance with the view not only of Carneades but also of others,
that

Expediency is, as it were, the mother
Of what is just and fair,

is not true, if we wish to speak accurately. For the very nature of man, which even if we had no lack
of anything would lead us into the mutual relations of society, is the mother of the law of nature. But
the mother of municipal law is that obligation which arises from mutual consent; and since this
obligation derives its force from the law of nature, nature may be considered, so to say, the
great-grandmother of municipal law. The law of nature nevertheless has the reinforcement of
expediency; for the Author of nature willed that as individuals we should be weak, and should lack
many things needed in order to live properly, to the end that we might be the more constrained to
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cultivate the social life. But expediency afforded an opportunity also for municipal law, since that
kind of association of which we have spoken, and subjection to authority, have their roots in
expediency. From this it follows that those who prescribe laws for others in so doing are accustomed
to have, or ought to have, some advantage in view.

17.  But just as the laws of each state have in view the advantage of that state, so by mutual consent
it has become possible that certain laws should originate as between all states, or a great many states;
and it is apparent that the laws thus originating had in view the advantage, not of particular states,
but of the great society of states. And this is what is called the law of nations, whenever we
distinguish that term from the law of nature. This division of law Carneades passed over altogether.
For he divided all law into the law of nature and the law of particular countries. Nevertheless if
undertaking to treat of the body of law which is maintained between states-for he added a statement
in regard to war and things acquired by means of war he would surely have been obliged to make
mention of this law.

18.  Wrongly, moreover, does Carneades ridicule justice as folly. For since, by his own admission,
the national who in his own country obeys its laws is not foolish, even though, out of regard for that
law, he may be obliged to forgo certain things advantageous for himself, s.o that nation is not foolish
which does not press its own advantage to the point of disregarding the laws common to nations.
The reason in either case is the same. For just as the national, who violates the law of his country
in order to obtain an immediate advantage, breaks down that by which the advantages of himself and
his posterity are for all future time assured, so the state which transgresses the laws of nature and
of nations cuts away also the bulwarks which safeguard its own future peace. Even if no advantage
were to be contemplated from the keeping of the law, it would be a mark of wisdom, not of folly,
to allow ourselves to be drawn towards that to which we feel that our nature leads.

19.  Wherefore, in general, it is by no means true that

You must confess that laws were framed
From fear of the unjust,

a thought which in Plato some one explains thus, that laws were invented from fear of receiving
injury, and that men are constrained by a kind of force to cultivate justice. For that relates only to
the institutions and laws which have been devised to facilitate the enforcement of right; as when
many persons in themselves weak, in order that they might not be overwhelmed by the more
powerful, leagued themselves together to establish tribunals and by combined force to maintain
these, that as a united whole they might prevail against those with whom as individuals they could
not cope.

And in this sense we may readily admit also the truth of the saying that right is that which is
acceptable to the stronger; so that we may understand that law fails of its outward effect unless it
has a sanction behind it. In this way Solon accomplished very great results, as he himself used to
declare,

By joining force and law together,
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Under a like bond.

20.  Nevertheless law, even though without a sanction, is not entirely void of effect. For justice
brings peace of conscience, while injustice causes torments and anguish, such as Plato describes,
in the breast of tyrants. justice is approved, and injustice condemned, by the common agreement of
good men. But, most important of all, in God injustice finds an enemy, justice a protector. He
reserves His judgements for the life after this, yet in such a way that He often causes their effects
to become manifest even in this life, as history teaches by numerous examples.

21.  Many hold, in fact, that the standard of justice which they insist upon in the case of individuals
within the state is inapplicable to a nation or the ruler of a nation. The reason for the error lies in
this, first of all, that in respect to law they have in view nothing except the advantage which accrues
from it, such advantage being apparent in the case of citizens who, taken singly, are powerless to
protect themselves. But great states, since they seem to contain in themselves all things required for
the adequate protection of life, seem not to have need of that virtue which looks toward the outside,
and is called justice.

22.  But, not to repeat what I have said, that law is not founded on expediency alone, there is no state
so powerful that it may not some time need the help of others outside itself, either for purposes of
trade, or even to ward off the forces of many foreign nations united against it. In consequence we
see that even the most powerful peoples and sovereigns seek alliances, which are quite devoid of
significance according to the point of view of those who confine law within the boundaries of states.
Most true is the saying, that all things are uncertain the moment men depart from law.

23.  If no association of men can be maintained without law, as Aristotle showed by his remarkable
illustration drawn from brigands, surely also that association which binds together the human race,
or binds many nations together, has need of law; this was perceived by him who said that shameful
deeds ought not to be committed even for the sake of one’s country. Aristotle takes sharply to task
those who, while unwilling to allow any one to exercise authority over themselves except in
accordance with law, yet are quite indifferent as to whether foreigners are treated according to law
or not.

24.  That same Pompey, whom I just now quoted for the opposite view, corrected the statement
which a king of Sparta had made, that that state is the most fortunate whose boundaries are fixed by
spear and sword; he declared that that state is truly fortunate which has justice for its boundary line.
In this point he might have invoked the authority of another king of Sparta, who gave the preference
to justice over bravery in war, using this argument, that bravery ought to be directed by a kind of
justice, but if all men were just they would have no need for bravery in war.

Bravery itself the Stoics defined as virtue fighting on behalf of equity. Themistius in his address to
Valens argues with eloquence that kings who measure up to the rule of wisdom make account not
only of the nation which has been committed to them, but of the whole human race, and that they
are, as he himself says, not ‘friends of the Macedonians’ alone, or ‘friends of the Romans,’ but
‘friends of mankind.’ The name of Minos became odious to future ages for no other reason than this,
that he limited his fair-dealing to the boundaries of his realm.
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25.  Least of all should that be admitted which some people imagine, that in war all laws are in
abeyance. On the contrary war ought not to be undertaken except for the enforcement of rights;
when once undertaken, it should be carried on only within the bounds of law and good faith.
Demosthenes well said that war is directed against those who cannot be held in check by judicial
processes. For judgements are efficacious against those who feel that they are too weak to resist;
against those who are equally strong, or think that they are, wars are undertaken. But in order that
wars may be justified, they must be carried on with not less scrupulousness than judicial processes
are wont to be.

26.  Let the laws be silent, then, in the midst of arms, but only the laws of the State, those that the
courts are concerned with, that are adapted only to a state of peace; not those other laws, which are
of perpetual validity and suited to all times. It was exceedingly well said by Dio of Prusa, that
between enemies written laws, that is, laws of particular states, are not in force, but that unwritten
laws are in force, that is, those which nature prescribes, or the agreement of nations has established.
This is set forth by that ancient formula of the Romans, ‘I think that those things ought to be sought
by means of a war that is blameless and righteous.’

The ancient Romans, as Varro noted, were slow in undertaking war, and permitted themselves no
licence in that matter, because they held the view that a war ought not to be waged except when free
from reproach. Camillus said that wars should be carried on justly no less than bravely; Scipio
Africanus, that the Roman people commenced and ended wars justly. In another passage you may
read: ‘War has its laws no less than peace.’ Still another writer admires Fabricius as a great man who
maintained his probity in war - a thing most difficult - and believed that even in relation to an enemy
there is such a thing as wrongdoing.

27.  The historians in many a passage reveal how great in war is the influence of the consciousness
that one has justice on his side; they often attribute victory chiefly to this cause. Hence the proverbs,
that a soldier’s strength is broken or increased by his cause; that he who has taken up arms unjustly
rarely comes back in safety; that hope is the comrade of a good cause; and others of the same
purport.

No one ought to be disturbed, furthermore, by the successful outcome of unjust enterprises. For it
is enough that the fairness of the cause exerts a certain influence, even a strong influence upon
actions, although the effect of that influence, as happens in human affairs, is often nullified by the
interference of other causes. Even for winning friendships, of which for many reasons nations as
well as individuals have need, a reputation for having undertaken war not rashly nor unjustly, and
of having waged it in a manner above reproach, is exceedingly efficacious. No one readily allies
himself with those in whom he believes that there is only a slight regard for law, for the right, and
for good faith.

28.  Fully convinced, by the considerations which I have advanced, that there is a common law
among nations, which is valid alike for war and in war, I have had many and weighty reasons for
undertaking to write upon this subject. Throughout the Christian world I observed a lack of restraint
in relation to war, such as even barbarous races should be ashamed of; I observed that men rush to
arms for slight causes, or no cause at all, and that when arms have once been taken up there is no
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longer any respect for law, divine or human; it is as if, in accordance with a general decree, frenzy
had openly been let loose for the committing of all crimes.

29.  Confronted with such utter ruthlessness many men, who are the very furthest from being bad
men, have come to the point of forbidding all use of arms to the Christian, whose rule of conduct
above everything else comprises the duty of loving all men. To this opinion sometimes John Ferus
and my fellow-countryman Erasmus seem to incline, men who have the utmost devotion to peace
in both Church and State; but their purpose, as I take it, is, when things have gone in one direction,
to force them in the opposite direction, as we are accustomed to do, that they may come back to a
true middle ground. But the very effort of pressing too hard in the opposite direction is often so far
from being helpful that it does harm, because in such arguments the detection of what is extreme is
easy, and results in weakening the influence of other statements which are well within the bounds
of truth. For both extremes therefore a remedy must be found, that men may not believe either that
nothing is allowable, or that everything is.

30.  At the same time through devotion to study in private life I have wished-as the only course now
open to me, undeservedly forced out from my native land, which had been graced by so many of my
labors-to contribute somewhat to the philosophy of the law, which previously, in public service, I
practiced with the utmost degree of probity of which I was capable. Many heretofore have purposed
to give to this subject a well-ordered presentation; no one has succeeded. And in fact such a result
cannot be accomplished unless - a point which until now has not been sufficiently kept in view-those
elements which come from positive law are properly separated from those which arise from nature.
For the principles of the law of nature, since they are always the same, can easily be brought into
a systematic form; but the elements of positive law, since they often undergo change and are
different in different places, are outside the domain of systematic treatment, just as other notions of
particular things are.

31.  If now those who have consecrated themselves to true justice should undertake to treat the parts
of the natural and unchangeable philosophy of law, after having removed all that has its origin in
the free will of man; if one, for example, should treat legislation, another taxation, another the
administration of justice, another the determination of motives, another the proving of facts, then
by assembling all these parts a body of jurisprudence could be made up.

32.  What procedure we think should be followed we have shown by deed rather than by words in
this work, which treats by far the noblest part of jurisprudence.

33.  In the first book, having by way of introduction spoken of the origin of law, we have examined
the general question, whether there is any such thing as a just war; then, in order to determine the
differences between public war and private war, we found it necessary to explain the nature of
sovereignty-what nations, what kings possess complete sovereignty; who possess sovereignty only
in part, who with right of alienation, who otherwise; then it was necessary to speak also concerning
the duty of subjects to their superiors.

34.  The second book, having for its object to set forth all the causes from which war can arise,
undertakes to explain fully what things are held in common, what may be owned in severalty; what
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rights persons have over persons, what obligation arises from ownership; what is the rule governing
royal successions; what right is established by a pact or a contract; what is the force of treaties of
alliance; what of an oath private or public, and how it is necessary to interpret these; what is due in
reparation for damage done; in what the inviolability of ambassadors consists; what law controls the
burial of the dead, and what is the nature of punishments.

35.  The third book has for its subject, first, what is permissible in war. Having distinguished that
which is done with impunity, or even that which among foreign peoples is defended as lawful, from
that which actually is free from fault, it proceeds to the different kinds of peace, and all compacts
relating to war.

36.  The undertaking seemed to me all the more worth while because, as I have said, no one has dealt
with the subject-matter as a whole, and those who have treated portions of it have done so in a way
to leave much to the labors of others. Of the ancient philosophers nothing in this field remains; either
of the Greeks, among whom Aristotle had composed a book with the title Rights of War, or - what
was especially to be desired-of those who gave their allegiance to the young Christianity. Even the
books of the ancient Romans on fetial law have transmitted to us nothing of themselves except the
title. Those who have made collections of the cases which are called ‘cases of conscience’ have
merely written chapters on war, promises, oaths, and reprisals, just as on other subjects.

37.  I have seen also special books on the law of war, some by theologians, as Franciscus de
Victoria, Henry of Gorkum, William Matthaei; others by doctors of law, as John Lupus, Franciscus
Arias, Giovanni da Legnano, Martinus Laudensis. All of these, however, have said next to nothing
upon a most fertile subject; most of them have done their work without system, and in such a way
as to intermingle and utterly confuse what belongs to the law of nature, to divine law, to the law of
nations, to civil law, and to the body of law which is found in the canons.

38.  What all these writers especially lacked, the illumination of history, the very learned Faur
undertook to supply in some chapters of his Semestria, but in a manner limited by the scope of his
own work, and only through the citation of authorities. The same thing was attempted on a larger
scale, and by referring a great number of examples to some general statements, by Balthazar Ayala;
and still more fully, by Alberico Gentili. Knowing that others can derive profit from Gentili’s
painstaking, as I acknowledge that I have, I leave it to his readers to pass judgement on the
shortcomings of his work as regards method of exposition, arrangement of matter, delimitation of
inquiries, and distinctions between the various kinds of law. This only I shall say, that in treating
controversial questions it is his frequent practice to base his conclusions on a few examples, which
are not in all cases worthy of approval, or even to follow the opinions of modern jurists, formulated
in arguments of which not a few were accommodated to the special interests of clients, not to the
nature of that which is equitable and upright.

The causes which determine the characterization of a war as lawful or unlawful Ayala did not touch
upon. Gentili outlined certain general classes, in the manner which seemed to him best; but he did
not so much as refer to many topics which have come up in notable and frequent controversies.

39.  We have taken all pains that nothing of this sort escape us; and we have also indicated the
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sources from which conclusions are drawn, whence it would be an easy matter to verify them, even
if any point has been omitted by us. It remains to explain briefly with what helps, and with what
care, I have attacked this task.

First of all, I have made it my concern to refer the proofs of things touching the law of nature to
certain fundamental conceptions which are beyond question, so that no one can deny them without
doing violence to himself. For the principles of that law, if only you pay strict heed to them, are in
themselves manifest and clear, almost as evident as are those things which we perceive by the
external senses; and the senses do not err if the organs of perception are properly formed and if the
other conditions requisite to perception are present. Thus in his Phoenician Maidens Euripides
represents Polynices, whose cause he makes out to have been manifestly just, as speaking thus

Mother, these words, that I have uttered, are not
Inwrapped with indirection, but, firmly based
On rules of justice and of good, are plain
Alike to simple and to wise.

The poet adds immediately a judgement of the chorus, made up of women, and barbarian women
at that, approving these words.

40.  In order to prove the existence of this law of nature, I have, furthermore, availed myself of the
testimony of philosophers, historians, poets, finally also of orators. Not that confidence is to be
reposed in them without discrimination; for they were accustomed to serve the interests of their sect,
their subject, or their cause. But when many at different times, and in different places, affirm the
same thing as certain, that ought to be referred to a universal cause; and this cause, in the lines of
inquiry which we are following, must be either a correct conclusion drawn from the principles of
nature, or common consent. The former points to the law of nature; the latter, to the law of nations.

The distinction between these kinds of law is not to be drawn from the testimonies themselves (for
writers everywhere confuse the terms law of nature and law of nations), but from the character of
the matter. For whatever cannot be deduced from certain - principles by a sure process of reasoning,
and yet is clearly observed everywhere, must have its origin in the free will of man.

41.  These two kinds of law, therefore, I have always particularly sought to distinguish from each
other and from municipal law. Furthermore, in the law of nations I have distinguished between that
which is truly and in all respects law, and that which produces merely a kind of outward effect
simulating that primitive law, as, for example, the prohibition to resist by force, or even the duty of
defense in any place by public force, in order to secure some advantage, or for the avoidance of
serious disadvantages. How necessary it is, in many cases, to observe this distinction, will become
apparent in the course of our work. With not less pains we have separated those things which are
strictly and properly legal, out of which the obligation of restitution arises, from those things which
are called legal because any other classification of them conflicts with some other stated rule of right
reason. In regard to this distinction of law we have already said something above.

42.  Among the philosophers Aristotle deservedly holds the foremost place, whether you take into
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account his order of treatment, or the subtlety of his distinctions, or the weight of his reasons. Would
that this pre-eminence had not, for some centuries back, been turned into a tyranny, so that Truth,
to whom Aristotle devoted faithful service, was by no instrumentality more repressed than by
Aristotle’s name! For my part, both here and elsewhere I avail myself of the liberty of the early
Christians, who had sworn allegiance to the sect of no one of the philosophers, not because they
were in agreement with those who said that nothing can be known-than which nothing is more
foolish - but because they thought that there was no philosophic sect whose vision had compassed
all truth, and none which had not perceived some aspect of truth. Thus they believed that to gather
up into a whole the truth which was scattered among the different philosophers and dispersed among
the sects, was in reality to establish a body of teaching truly Christian.

43.  Among other things-to mention in passing a point not foreign to my subject-it seems to me that
not without reason some of the Platonists and early Christians departed from the teachings of
Aristotle in this,, that he considered the very nature of virtue as a mean in passions and actions. That
principle, once adopted, led him to unite distinct -virtues, as generosity and frugality, into one; to
assign to truth extremes between which, on any fair premiss, there is no possible co-ordination,
boastfulness, and dissimulation; and to apply the designation of vice to certain things which either
do not exist, or are not in themselves vices, such as contempt for pleasure and for honors, and
freedom from anger against men.

44.  That this basic principle, when broadly stated, is unsound, becomes clear even from the case
of justice. For, being unable to find in passions and acts resulting therefrom the too much and the
too little opposed to that virtue, Aristotle sought each extreme in the things themselves with which
justice is concerned. Now in the first place this is simply to leap from one class of things over into
another class, a fault which he rightly censures in others; then, for a person to accept less than
belongs to him may in fact under unusual conditions constitute a fault, in view of that which,
according to the circumstances, he owes to himself and to those dependent on him; but in any case
the act cannot be at variance with justice, the essence of which lies in abstaining from that which
belongs to another.

By equally faulty reasoning Aristotle tries to make out that adultery committed in a burst of passion,
or a murder due to anger, is not properly an injustice. Whereas nevertheless injustice has no other
essential quality than the unlawful seizure of that which belongs to another; and it does not matter
whether injustice arises from avarice, from lust, from anger, or from ill-advised compassion; or from
an overmastering desire to achieve eminence, out of which instances of the gravest injustice
constantly arise. For to disparage such incitements, with the sole purpose in view that human society
may not receive injury, is in truth the concern of justice.

45.  To return to the point whence I started, the truth is that some virtues do tend to keep passions
under control; but that is not because such control is a proper and essential characteristic of every
virtue. Rather it is because right reason, which virtue everywhere follows, in some things prescribes
the pursuing of a middle course, in others stimulates to the utmost degree. We cannot, for example,
worship God too much; for superstition errs not by worshiping God too much, but by worshiping
in a perverse way. Neither can we too much seek after the blessings that shall abide for ever, nor fear
too much the everlasting evils, nor have too great hatred for sin.
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With truth therefore was it said by Aulus Gellius, that there are some things of which the extent is
limited by no boundaries - the greater, the more ample they are, the more excellent. Lactantius,
having discussed the passions at great length, says:

‘The method of wisdom consists in controlling not the passions, but their causes,
since they are stirred from without. And putting a check upon the passions
themselves ought not to be the chief concern, because they may be feeble in the
greatest crime, and very violent without leading to crime.’

Our purpose is to make much account of Aristotle, but reserving in regard to him the same liberty
which he, in his devotion to truth, allowed himself with respect to his teachers.

46.  History in relation to our subject is useful in two ways it supplies both illustrations and
judgements. The illustrations have greater weight in proportion as they are taken from better times
and better peoples; thus we have preferred ancient examples, Greek and Roman, to the rest. And
judgements are not to be slighted, especially when they are in agreement with one another; for by
such statements the existence of the law of nature, as we have said, is in a measure proved, and by
no other means, in fact, is it possible to establish the law of nations.

47.  The views of poets and of orators do not have so great weight; and we make frequent use of
them not so much for the purpose of gaining acceptance by that means for our argument, as of
adding, from their words, some embellishment to that which we wished to say.

48.  I frequently appeal to the authority of the books which men inspired by God have either written
or approved, nevertheless with a distinction between the Old Testament and the New. There are
some who urge that the Old Testament sets forth the law of nature. Without doubt they are in error,
for many of its rules come from the free will of God. And yet this is never in conflict with the true
law of nature; and up to this point the Old Testament can be used as a source of the law of nature,
provided we carefully distinguish between the law of God, which God sometimes executes through
men, and the law of men in their relations with one another.

This error we have, so far as possible, avoided, and also another opposed to it, which supposes that
after the coming of the. New Testament the Old Testament in this respect was no longer of use. We
believe the contrary, partly for the reasons which we have already given, partly because the
character of the New Testament is such that in its teachings respecting the moral virtues it enjoins
the same as the Old Testament or even enjoins greater precepts. In this way we see that the early
Christian writers used the witnesses of the Old Testament.

49.  The Hebrew writers, moreover, most of all those who have thoroughly understood the speech
and customs of their people, are able to contribute not a little to our understanding of the thought
of the books which belong to the Old Testament.

50.  The New Testament I use in order to explain - and this cannot be learned from any other
source-what is permissible to Christians. This, however-contrary to the practice of most men - I have
distinguished from the law of nature, considering it as certain that in that most holy law a greater
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degree of moral perfection is enjoined upon us than the law o nature, alone and by itself, would
require. And nevertheless I have not omitted to note the things that are recommended to us rather
than enjoined, that we may know that, while the turning aside from what has been enjoined is wrong
and involves the risk of punishment, a striving for the highest excellence implies a noble purpose
and will not fail of its reward.

51.  The authentic synodical canons are collections embodying the general principles of divine law
as applied to cases which come up; they either show what the divine law enjoins, or urge us to that
which God would fain persuade. And this truly is the mission of the Christian Church, to transmit
those things which were transmitted to it by God, and in the way in which they were transmitted.
Furthermore customs which were current, or were considered praiseworthy, among the early
Christians and those who rose to the measure of so great a name, deservedly have the force of
canons.

Next after these comes the authority of those who, each in his own time, have been distinguished
among Christians for their piety and learning, and have not been charged with any serious error; for
what these declare with great positiveness, and as if definitely ascertained, ought to have no slight
weight for the interpretation of passages in Holy Writ which seem obscure. Their authority is the
greater the more there are of them in agreement, and as we approach nearer to the times of pristine
purity, when neither desire for domination nor any conspiracy of interests had as yet been able to
corrupt the primitive truth.

52.  The Schoolmen, who succeeded these writers, often show how strong they are in natural ability.
But their lot was cast in an unhappy age, which was ignorant of the liberal arts; wherefore it is less
to be wondered at if among many things worthy of praise there are also some things which we
should receive with indulgence. Nevertheless when the Schoolmen agree on a point of morals, it
rarely happens that they are wrong, since they are especially keen in seeing what may be open to
criticism in the statements of others. And yet in the very ardor of their defense of themselves against
opposing views, they furnish a praiseworthy example of moderation; they contend with one another
by means of arguments — not, in accordance with the practice which has lately begun to disgrace
the calling of letters, with personal abuse, base offspring of a spirit lacking self-mastery.

53.  Of those who profess knowledge of the Roman law there are three classes.

The first consists of those whose work appears in the Pandects, the Codes of Theodosius and
Justinian, and the Imperial Constitutions called Novellae.

To the second class belong the successors of Irnerius, that is Accursius, Bartolus, and so many other
names of those who long ruled the bar.

The third class comprises those who have combined the study of classical literature with that of law.

To the first class I attribute great weight. For they frequently give the very best reasons in order to
establish what belongs to the law of nature, and they often furnish evidence in favor of this law and
of the law of nations. Nevertheless they, no less than the others, often confuse these terms,
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frequently calling that the law of nations which is only the law of certain peoples, and that, too, not
as established by assent, but perchance taken over through imitation of others or by pure accident.
But those provisions which really belong to the law of nations they often treat, without distinction
or discrimination, along with those which belong to the Roman law, as may be seen by reference to
the title On Captives and Postliminy. We have therefore endeavored to distinguish these two types
from each other.

54.  The second class, paying no heed to the divine law or to ancient history, sought to adjust all
controversies of kings and peoples by application of the laws of the Romans, with occasional use
of the canons. But in the case of these men also the unfortunate condition of their times was
frequently a handicap which prevented their complete understanding of those laws, though, for the
rest, they were skillful enough in tracing out the nature of that which is fair and good. The result is
that while they are often very successful in establishing the basis of law, they are at the same time
bad interpreters of existing law. But they are to be listened to with the utmost attention when they
bear witness to the existence of the usage which constitutes the law of nations in our day.

55.  The masters of the third class, who confine themselves within the limits of the Roman law and
deal either not at all, or only slightly, with the common law of nations, are of hardly any use in
relation to our subject. They combine the subtlety of the Schoolmen with a knowledge of laws and
of canons; and in fact two of them, the Spaniards Covarruvias and Vazquez, did not refrain from
treating the controversies of peoples and kings, the latter with great freedom, the former with more
restraint and not without precision of judgement.

The French have tried rather to introduce history into their study of laws. Among them Bodin and
Hotman have gained a great name, the former by an extensive treatise, the latter by separate
questions; their statements and lines of reasoning will frequently supply us with material in
searching out the truth.

56.  In my work as a whole I have, above all else, aimed at three things: to make the reasons for my
conclusions as evident as possible; to set forth in a definite order the matters which needed to be
treated; and to distinguish clearly between things which seemed to be the same and were not.

57.  I have refrained from discussing topics which belong to another subject, such as those that teach
what may be advantageous in practice. For such topics have their own special field, that of politics,
which Aristotle rightly treats by itself, without introducing extraneous matter into it. Bodin, on the
contrary, mixed up politics with the body of law with which we are concerned. In some places
nevertheless I have made mention of that which is expedient, but only in passing, and in order to
distinguish it more clearly from what is lawful.

58.  If any one thinks that I have had in view any controversies of our own times, either those that
have arisen or those which can be foreseen as likely to arise, he will do me an injustice. With all
truthfulness I aver that, just as mathematicians treat their figures as abstracted from bodies, so in
treating law I have withdrawn my mind from every particular fact.

59.  As regards manner of expression, I wished not to disgust the reader, whose interests I
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continually had in mind, by adding prolixity of words to the multiplicity of matters needing to be
treated. I have therefore followed, so far as I could, a mode of speaking at the same time concise and
suitable for exposition, in order that those who deal with public affairs may have, as it were, in a
single view both the kinds of controversies which are wont to arise and the principles by reference
to which they may be decided. These points being known, it will be easy to adapt one’s argument
to the matter at issue, and expand it at one’s pleasure.

60.  I have now and then quoted the very words of ancient writers, where they seemed to carry
weight or to have unusual charm of expression. This I have occasionally done even in the case of
Greek writers, but as a rule only when the passage was brief, or such that I dared not hope that I
could bring out the beauty of it in a Latin version. Nevertheless in all cases I have added a Latin
translation for the convenience of those who have not learned Greek.

61.  I beg and adjure all those into whose hands this work shall come, that they assume towards me
the same liberty which I have assumed in passing upon the opinions and writings of others. They
who shall find me in error will not be more quick to advise me than I to avail myself of their advice.

And now if anything has here been said by me inconsistent with piety, with good morals, with Holy
Writ, with the concord of the Christian Church, or with any aspect of truth, let it be as if unsaid. 



BOOK 1
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CHAPTER 1
What is War? What is Law?

I.   Scope of the treatise
Controversies among those who are not held together by a common bond of municipal law are
related either to times of war or to times of peace. Such controversies may arise among those who
have not yet united to form a nation, and those who belong to different nations, both private persons
and kings; also those who have the same body of rights that kings have, whether members of a ruling
aristocracy, or free peoples.

War, however, is undertaken in order to secure peace, and there is no controversy which may not
give rise to war. In undertaking to treat the law of war, therefore, it will be in order to treat such
controversies, of any and every kind, as are likely to arise. War itself will finally conduct us to peace
as its ultimate goal.

II.   Definition of war, and origin of the word
1.  As we set out to treat the law of war, then, we ought to see what is war, which we are treating,
and what is the law which forms the subject of our investigation.

Cicero defined war as a contending by force. A usage has gained currency, however, which
designates by the word not a contest but a condition; thus war is the condition of those contending
by force, viewed simply as such. This general definition includes all the classes of wars which it will
hereafter be necessary to discuss. For I do not exclude private war, since in fact it is more ancient
than public war and has, incontestably, the same nature as public war; wherefore both should be
designated by one and the same term.

2.  The origin of the word, moreover, is not inconsistent with this use. For bellum, ‘war,’ comes from
the old word duellum, as bonus, ‘good,’ from an earlier duonus, and bis, ‘twice,’ from duis. The
word duellum, again, bears to duo, ‘two,’ a relation in sense similar to that which we have in mind
when we call peace ‘union.’ In like manner the Greeks derived their word for ‘war’ from a word
meaning ‘multitude’; the ancients also took a word for ‘faction’ from the idea of dissolution in it,
just as the dissolution of the body suggested, ‘anguish.’

3.  And usage does not reject this broader meaning of the word. If, to be sure, the term ‘war’ is at
times limited to public war, that implies no objection to our view, since it is perfectly certain that
the name of a genus is often applied in a particular way to a species, especially a species that is more
prominent.

I do not include justice in my definition because this very question forms a part of our investigation,
whether there can be a just war, and what kind of a war is just; and a subject which is under
investigation ought to be distinguished from the object towards which the investigation is directed.

III.   Law is considered as a rule of action, and divided into rectorial law and equatorial law
1.  In giving to our treatise the title ‘The Law of War,’ we mean first of all, as already stated, to
inquire whether any war can be just, and then, what is just in war. For law in our use of the term here
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means nothing else than what is just, and that, too, rather in a negative than in an affirmative sense,
that being lawful which is not unjust.

Now that is unjust which is in conflict with the nature of society of beings endowed with reason.
Thus Cicero declares that to take away from another in order to gain an advantage for oneself is
contrary to nature; and in proof he adduces the argument that, if this should happen, human society
and the common good would of necessity be destroyed. Florentinus shows that it is wrong for a man
to set a snare for a fellow man, because nature has established a kind of blood-relationship among
us. ‘Just as all the members of the body agree with one another,’ says Seneca, ‘because the
preservation of each conduces to the welfare of the whole, so men refrain from injuring one another
because we are born for community of life. For society can exist in safety only through the mutual
love and protection of the parts of which it is composed.’

2.  Moreover, just as there is one form of social relationship without inequality, as that between
brothers, or citizens, or friends, or allies; another with inequality - the ‘paramount’ type, in the view
of Aristotle - as that between father and children, master and slave, king and subjects, God and men;
so there is one type of that which is lawful applying to those who live on an equality, and another
type applying to him who rules and him who is ruled, in their relative positions. The latter type, if
I mistake not, we shall properly call rectorial law; the former, equatorial law.

IV.   A body of rights in respect to quality is divided into faculties and aptitudes
There is another meaning of law viewed as a body of rights, different from the one just defined but
growing out of it, which has reference to the person. In this sense a right becomes a moral quality
of a person, making it possible to have or to do something lawfully.

Such a right attaches to a person, even if sometimes it may follow a thing, as in the case of
servitudes over lands, which are called real rights, in contrast with other rights purely personal; not
because such rights do not also attach to a person, but because they do not attach to any other person
than the one who is entitled to a certain thing.

When the moral quality is perfect we call it facultas, ‘faculty’ when it is not perfect, aptitudo,
‘aptitude.’ To the former, in the range of natural things, ‘act’ corresponds; to the latter, ‘potency.’

V.   Faculties, or legal rights strictly so called, are divided into powers, property rights, and
contractual rights
A legal right (facultas) is called by the jurists the right to one’s own (suum); after this we shall call
it a legal right properly or strictly so called.

Under it are included power, now over oneself, which is called freedom, now over others, as that of
the father (patria potestas) and that of the master over slaves; ownership, either absolute, or less than
absolute, as usufruct and the right of pledge; and contractual rights, to which on the opposite side
contractual obligations correspond.

VI.   Another division of legal rights, into private and public
Legal rights, again, are of two kinds: private, which are concerned with the interest of individuals,
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and public which are superior to private rights, since they are exercised by the community over its
members, and the property of its members, for the sake of the common good.

Thus the power of the king has under it both the power of the father and that of the master; thus,
again, for the common good the king has a right of property over the possessions of individuals
greater than that of the individual owners; thus each citizen is under a greater pecuniary obligation
to the state, for the meeting of public needs, than to a private creditor.

VII.   What is an aptitude?
Aptitude is called by Aristotle . . . ‘worthiness.’

Michael of Ephesus renders the idea of fairness, which according to him should come next to
worthiness, as ‘that which fits to’ something and ‘that which is fitting,’ that is ‘that which is
suitable.’

VIII.   On expletive justice and attributive justice; that these are not properly distinguished by
geometrical and arithmetical proportion, and that the latter is not concerned with public property,
the former with private property
1.  Legal rights are the concern of expletive justice (iustitia expletrix), which is entitled to the name
of justice properly or strictly so called. This is called ‘contractual’ justice by Aristotle, with too
narrow a use of the term; for though the possessor of something belonging to me may give it back
to me, that does not result ‘from a contract,’ and nevertheless the act falls within the purview of this
type of justice; and so the same philosopher has more aptly termed it ‘restorative’ justice.

Aptitudes are the concern of attributive justice (iustitia attributrix). This Aristotle called
‘distributive’ justice. It is associated with those virtues which have as their purpose to do good to
others, as generosity, compassion, and foresight in matters of government.

2.  Aristotle says also that expletive justice is expressed by a simple proportion, which he calls
‘arithmetical’; attributive justice, by a proportion involving comparison, which he calls
‘geometrical,’ this having the name of a proportion only among mathematicians. Such proportions
are often applicable, but not always so; and in fact expletive justice differs essentially from
attributive justice not in a relation expressed by such a proportion but in the matter with which it is
concerned, as we have already said. Thus a partnership agreement is carried out according to a
proportion based on comparison; and if only one person can be found who is fitted for a public
position, the award will be made to him on the basis of a simple proportion only.

3.  Not more true, again, is that which some say, that attributive justice is concerned with public
property, while expletive justice is concerned with private property. On the contrary, if a man wishes
to give a legacy from property belonging to him, he acts in conformity with attributive justice; and
the state which pays back, from public funds, what a citizen has advanced for the public interest, is
discharging the function of expletive justice.

This distinction was correctly observed by the teacher of Cyrus. For when Cyrus had given to the
smaller boy a smaller tunic although it belonged to another, and on the other hand had given a larger
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tunic to the larger boy, his teacher thus instructed him:

That would have been a proper course to pursue in case a referee had been appointed to decide what
would be suitable for each; but when the question to be settled was to which boy the tunic belonged,
then only one point was to be considered, which boy was more justly entitled to it - whether the
object should belong to him who had violently taken it away, or to him who had made it or
purchased it.

IX.   Law is defined as a rule, and divided into the law of nature and volitional law
1.  There is a third meaning of the word law, which has the same force as statute whenever this word
is taken in the broadest sense as a rule of moral actions imposing obligation to what is right. We
have need of an obligation; for counsels and instructions of every sort, which enjoin what is
honorable indeed but do not impose an obligation, do not come under the term statute or law.
Permission, again, is not, strictly speaking, an operation of law, but a negation of operation, except
in so far as it obligates another not to put any hindrance in the way of him to whom permission is
given. We said, moreover, ‘imposing obligation to what is right,’ not merely to what is lawful,
because law in our use of the term here stands related to the matter not only of justice, as we have
set it forth, but also of other virtues. Nevertheless that which, in accordance with this law, is right,
in a broader sense is called just.

2.  The best division of law thus conceived is found in Aristotle, that is, into natural law and
volitional law, to which he applies the term statutory, with a rather strict use of the word statute;
sometimes he calls it established law.

The same distinction is to be found among the Jews who, when they expressed themselves with
exactness called the law of nature, ‘commandments,’ and established law ‘statutes.’ These terms the
Greek-speaking Jews are accustomed to translate as ‘duties’ and ‘commands.’

X.   Definition of the law of nature, division, and distinction from things which are not properly
so called
1.  The law of nature is a dictate of right reason, which points out that an act, according as it is or
is not in conformity with rational nature, has in it a quality of moral baseness or moral necessity; and
that, in consequence, such an act is either forbidden or enjoined by the author of nature, God.

2.  The acts in regard to which such a dictate exists are, in themselves, either obligatory or not
permissible, and so it is understood that necessarily they are enjoined or forbidden by God. In this
characteristic the law of nature differs not only from human law, but also from volitional divine law;
for volitional divine law does not enjoin or forbid those things which in themselves and by their own
nature are obligatory or not permissible, but by forbidding things it makes them unlawful, and by
commanding things it makes them obligatory.

3.  For the understanding of the law of nature, again, we must note that certain things are said to be
according to this law not in a proper sense but - as the Schoolmen love to say - by reduction, the law
of nature not being in conflict with them; just as we said above that things are called just which are
free from injustice. Sometimes, also, by misuse of the term, things which reason declares are



Hugo Grotius: The Law of War and Peace (1625) Page 23

©  Copyright 2005 Lonang Institute

honorable, or better than their opposites, are said to be according to the law of nature, although not
obligatory.

4.  It is necessary to understand, further, that the law of nature deals not only with things which are
outside the domain of the human will, but with many things also which result from an act of the
human will. Thus ownership, such as now obtains, was introduced by the will of man; but, once
introduced, the law of nature points out that it is wrong for me, against your will, to take away that
which is subject to your ownership. Wherefore Paul the jurist said that theft is prohibited by the law
of nature; Ulpian, that it is by nature base; and Euripides declares that it is displeasing to God, in
these verses of the Helena:

For God himself hates violence; he wishes
That not by rapine but by honest toil
We riches gain. Let wealth be scorned that not
By right has come. Common to men the air is,
And also earth, on which ‘tis meet that each
His home make large, if he his hands restrain
From things of others, and from violence.

The law of nature, again, is unchangeable - even in the sense that it cannot be changed by God.
Measureless as is the power of God, nevertheless it can be said that there are certain things over
which that power does not extend; for things of which this is said are spoken only, having no sense
corresponding with reality and being mutually contradictory. Just as even God, then, cannot cause
that two times two should not make four, so He cannot cause that which is intrinsically evil be not
evil.

This is what Aristotle means when he says: ‘Some things are thought of as bad the moment they are
named.’ For just as the being of things, from the time that they begin to exist, and in the manner in
which they exist, is not dependent on anything else, so also the properties, which of necessity
characterize that being; such a property is the badness of certain acts, when judged by the standard
of a nature endowed with sound reason. Thus God Himself suffers Himself to be judged according
to this standard, as may be seen by referring to Genesis 18:25; Isaiah 5:3; Ezekiel 18:25; Jeremiah
2:9; Micah 6:2; Romans 2:6, 3:6.

6.  Sometimes nevertheless it happens that in the acts in regard to which the law of nature has
ordained something, an appearance of change deceives the unwary, although in fact the law of
nature, being unchangeable, undergoes no change; but the thing, in regard to which the law of nature
has ordained, undergoes change. For example, if a creditor gives a receipt for that which I owe him,
I am no longer bound to pay him, not because the law of nature has ceased to enjoin upon me that
I must pay what I owe, but because that which I was owing has ceased to be owed. Thus Arrian in
Epictetus reasons correctly when he says: ‘To constitute an indebtedness it is not enough that a loan
has been made; the obligation must remain as yet unsatisfied.’ So if God should command that any
one be slain, or that the property of any one be carried off, homicide or theft - words connoting
moral wrong - will not become permissible; it will not be a case of homicide or theft, because the
deed is done by authority of the Supreme Lord of life and property.
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7.  Furthermore, some things belong to the law of nature not through a simple relation but as a result
of a particular combination of circumstances. Thus the use of things in common was in accordance
with the law of nature so long as ownership by individuals was not introduced; and the right to use
force in obtaining one’s own existed before laws were promulgated.

XI.   That the instinct common to other animals, or that peculiar to man, does not constitute
another kind of law
1.  The distinction, which appears in the books of Roman law, between an unchangeable law
common to animals and man, which the Roman legal writers call the law of nature in a more
restricted sense, and a law peculiar to man, which they frequently call the law of nations, is of hardly
any value. For, strictly speaking, only a being that applies general principles is capable of law, as
Hesiod rightly observed:

For law to man by most high Jove was given;
The fish, the wild beasts and the winged birds on one another feed,
For right no place among them has.
Justice he gave to man, the gift most excellent.

‘We do not speak of justice in the case of horses or lions,’ says Cicero in the first book of his treatise
On Duties. Plutarch in his Life of Cato the Elder remarks: ‘We have been so constituted that we
avail ourselves of law and justice only in respect to men.’ Says Lactantius, in his fifth book: ‘In all
animals, which are devoid of reason, we see that there is a nature which looks out for itself. For they
do harm to others in order to secure advantage for themselves, since they do not know that to do
harm is evil. But man, because he has a knowledge of good and evil, refrains from doing harm to
another, even with disadvantage to himself.’

Polybius, having recounted the beginnings of organized society, when men had first come together,
adds that if any one should have done harm to his parents or benefactors, it could not possibly have
happened that the rest would not be incensed at his conduct, and adds the reason: ‘For since the race
of men differs from the other animals in this, that it is endowed with intelligence and reason, it is
quite unbelievable that an act so contrary to their nature would have been passed over by men, as
by other animals, without notice; such a deed must have attracted attention and have given offence.’

2.  If, however, a sense of justice is sometimes attributed to brute creatures, that is done without
proper grounds, in consequence of observing in them a shadow or trace of reason. But whether an
act, in regard to which the law of nature has pronounced, is common to us and other animals, as the
rearing of offspring, or peculiar to us, as the worship of God, has no bearing whatever on the nature
of the law.

XII.   In what way the existence of the law of nature is proved
1.  In two ways men are wont to prove that something is according to the law of nature, from that
which is antecedent and from that which is consequent. Of the two lines of proof the former is more
subtle, the latter more familiar.

Proof a priori consists in demonstrating the necessary agreement or disagreement of anything with
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a rational and social nature; proof a posteriori, in concluding, if not with absolute assurance, at least
with every probability, that that is according to the law of nature which is believed to be such among
all nations, or among all those that are more advanced in civilization. For an effect that is universal
demands a universal cause; and the cause of such an opinion can hardly be anything else than the
feeling which is called the common sense of mankind.

2.  Hesiod has a saying which has been quoted by many:

Not wholly void of truth the opinion is
Which many peoples hold.

Those things which appear true to men generally are worthy of credence, Heraclitus used to say,
judging that common acceptance is the best criterion of truth. Says Aristotle: ‘The strongest proof
is, if all men agree upon what we say’; Cicero, ‘The agreement of all nations upon a matter ought
to be considered a law of nature’; Seneca, ‘The proof of truth is the fact that all hold the same view
upon something’; and Quintilian, ‘We consider those things certain upon which there is agreement
in the common opinion of men.’

Not without reason did I speak of the nations ‘more advanced in civilization’; for, as Porphyry
rightly observes, ‘Some nations have become savage and unhuman, and from them it is by no means
necessary that fair judges draw a conclusion unfavorable to human nature.’ Andronicus of Rhodes
says: ‘Among men endowed with a right and sound mind there is an unchangeable law, which is
called the law of nature. And if men having sick or distorted mentalities think otherwise, that has
no bearing on the matter. For he who says that honey is sweet does not lie, just because to sick
people it may seem otherwise.’

Consistent with these expressions is a remark of Plutarch, in his Life of Pompey: ‘By nature no man
either is or has been a wild and unsociable animal; but man becomes brutelike when, contrary to
nature, he cultivates the habit of doing wrong. By adopting different habits, however, and making
a change of place and of life, he returns again to a state of gentleness.’ Aristotle presents this
characterization of man in the light of the qualities peculiar to him: ‘Man is an animal gentle by
nature.’

In another passage he says: ‘In order to find what is natural we must look among those things which
according to nature are in a sound condition, not among those that are corrupt.’

XIII.   Division of volitional law into human and divine
We have said that another kind of law is volitional law, which has its origin in the will.

Volitional law is either human or divine.

XIV.   Human law is divided into municipal law, law narrower in scope than municipal law, and
law broader in scope than municipal law, which is the law of nations; explanation thereof, and
how proved
1.  We begin with human law, because that is familiar to the greater number. Human law, then, is
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either municipal law, or broader in scope than municipal law, or more restricted than municipal law.
Municipal law is that which emanates from the civil power. The civil power is that which bears sway
over the state. The state is a complete association of free men, joined together for the enjoyment of
rights and for their common interest.

The law which is narrower in scope than municipal law, and does not come from the civil power,
although subject to it, is of varied character. It comprises the commands of a father, of a master, and
all other commands of a similar character.

The law which is broader in scope than municipal law is the law of nations; that is the law which
has received its obligatory force from the will of all nations, or of many nations. I added ‘of many
nations’ for the reason that, outside of the sphere of the law of nature, which is also frequently called
the law of nations, there is hardly any law common to all nations. Not infrequently, in fact, in one
part of the world there is a law of nations which is not such elsewhere, as we shall at the proper time
set forth in connection with captivity and postliminy.

2.  The proof for the law of nations is similar to that for unwritten municipal law; it is found in
unbroken custom and the testimony of those who are skilled in it. The law of nations, in fact as Dio
Chrysostom well observes, ‘is the creation of time and custom.’ And for the study of it the illustrious
writers of history are of the greatest value to us.

XV.   Divine law is divided into universal divine law and divine law peculiar to a single people
1.  What volitional divine law is we may well understand from the meaning of the words. It is, of
course, that law which has its origin in the divine will; and by this origin it is distinguished from the
law of nature, which also, as we have said, may be called divine.

In the consideration of volitional divine law that is applicable which Anaxarchus rather vaguely
expressed, that God does not will a thing because it is lawful, but that a thing is lawful - that is
obligatory - because God willed it.

2.  This law, moreover, was given either to the human race, or to a single people. To the human race
we find that the law was thrice given by God: immediately after the creation of man, a second time
in the renewal of human kind after the Flood, lastly in the more exalted renewal through Christ.

These three bodies of divine law are beyond doubt binding upon all men, so far as they have become
adequately known to men.

XVI.   That those not of Jewish birth have never been bound by the Hebraic law
1.  Among all peoples there is one to which God vouchsafed to give laws in a special manner; that
is the Jewish people, which Moses thus addresses (Deuteronomy 4:7): ‘For what great nation is
there, that hath a God so nigh unto them, as Jehovah our God is whensoever we call upon Him? And
what great nation is there, that hath statutes and ordinances so righteous as all this law, which I set
before you this day.’

Similar are the words of the psalmist (Psalm 147:19-20):
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He showeth his word unto Jacob,
His statutes and his ordinances unto Israel.
He hath not dealt so with any nation;
As for his ordinances, they have not known them.

2.  Nor should we doubt that those of the Jews are in error (among them Trypho, in his discussion
with Justin) who think that even foreigners, if they wish to be saved, must pass under the yoke of
the Hebraic law. An ordinance, in fact, is not binding upon those to whom it has not been given. But
in the case under consideration the ordinance itself declares to whom it was given, in the words:
‘Hear, O Israel,’ and everywhere the covenant is spoken of as made with the Jews, and they
themselves are said to be chosen as the peculiar people of God. The truth of this was recognized by
Maimonides, who proves it by the passage in Deuteronomy 33:4.

3.  Among the Jews, moreover, there always dwelt some men of foreign birth, ‘devout men and that
fear God,’ such as the Syro-Phoenician woman (Matthew 15:22), Cornelius (Acts 10:2), and ‘the
devout Greeks’ (Acts 18:4). In Hebrew we find ‘the pious ones of the Gentiles,’ as we read in the
title of the Talmud concerning the King. Such is he who in the law is called ‘foreigner,’ literally ‘son
of strangeness’ (Leviticus 22:25); also ‘stranger or sojourner’ (Leviticus 25:47), where the Chaldean
has ‘uncircumcised inhabitant.’

These, as the Jewish teachers themselves declare, were bound to observe the laws that had been
given to Adam and Noah, to abstain from idols, from blood, and from the other things which will
be mentioned below in their proper place; but they were not bound to observe also the laws which
were peculiar to the Israelites. And so, while the Israelites were not permitted to eat the flesh of a
creature which had died a natural death, nevertheless this was allowed to foreigners who were living
among them (Deuteronomy 14:21). There were exceptions only in the case of certain laws in which
it was expressly stated that sojourners should be bound by them no less than natives.

4.  Again, strangers who came from outside, and were not subject to Jewish institutions, were
permitted to worship God in the temple at Jerusalem, and to offer sacrifices; they must stand
nevertheless in a place separate and apart from that where the Israelites stood (1 Kings, Vulgate, 3
Kings 8:41; 2 Maccabees 3:35; John 12:20; Acts 8:27). And Elisha did not point out to Naaman the
Syrian, nor Jonah to the people of Nineveh, nor Daniel to Nebuchadnezzar, nor the other prophets
to the Tyrians, the Moabites, or the Egyptians to whom they wrote, that it was necessary for them
to receive the law of Moses.

5.  What I have said of the law of Moses as a whole, I wish to consider as said also with reference
to circumcision, which was as it were the introduction to the law. There is only this difference, that
the Israelites alone were bound by the law of Moses, while the whole posterity of Abraham was held
subject to the law of circumcision; in consequence, we read in the historical writings of both Jews
and Greeks that the Idumaeans adopted circumcision under compulsion of the Israelites. Wherefore
we may well believe that the peoples which, besides the Israelites, practiced circumcision (there are
several of them, mentioned by Herodotus, Strabo, Philo, Justin, Origen, Clement of Alexandria,
Epiphanius, and Jerome) were descended from Ishmael, or from Esau, or from the descendants of
Keturah.
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6.  For the rest, in all cases the principle stated by Paul (Romans 2:14) was applicable:

‘When Gentiles that have not the law do by nature’ (that is in accordance with the
usages that flowed from the primitive source, unless one prefers to refer ‘nature’ to
what precedes, in order to contrast the Gentiles with the Jews, into whom from birth
the law was inculcated) ‘the things of the law, these, not having the law, are the law
unto themselves, in that they show the work of the law written in their hearts, their
conscience bearing witness therewith, and their thoughts one with another accusing
or else excusing them.’

And in the same connection (verse 26) there is another statement: ‘If the uncircumcision’ (that is a
man who has not been circumcised) ‘keep the ordinances of the law, shall not his uncircumcision
be reckoned for circumcision?’ With reason, therefore, in the history by Josephus, the Jew Ananias
instructed Izates of Adiabene (Tacitus calls him Ezates), that even without circumcision God can
be rightly worshiped and propitiated.

In regard to the fact that many foreigners were circumcised, and through circumcision made
themselves subject to the law (as Paul explains, Galatians 5:3), they did this in part that they might
acquire the right of citizenship, for proselytes, whom the Jews called foreigners of righteousness,
had the same rights as the Israelites (Numbers 15:15); in part that they might become sharers of the
promises which were not common to the human race but peculiar to the Jewish people. Nevertheless
I should not deny that in the following centuries a perverse opinion was embraced by some, to the
effect that there was no salvation outside the pale of Judaism.

7.  From this we conclude that we are bound by no part of the Hebraic law, so far as this is law of
a special kind. For, outside of the law of nature, the binding force of law comes from the will of him
who makes the law; and it is not possible to discover, from any indication, that God willed that
others than Israelites should be bound by that law. There is, then, no need of proof that in respect
to ourselves this law has been abrogated; for a law cannot be abrogated in respect to those on whom
it has never been binding. But for the Israelites its binding force was abrogated in respect to rituals,
at least, the moment the law of the Gospel began to be promulgated, as was clearly revealed to the
chief of the Apostles (Acts 10:15). It was abrogated also in regard to other things, after the Jewish
people, though the fall and devastation of their city, which was destroyed without hope of
restoration, ceased to be a nation.

8.  What we, who are not of Jewish birth, gained from the coming of Christ, was not that we should
not be bound by the laws of Moses, but that, having previously had only an obscure hope resting on
the goodness of God, we are now upheld by a covenant expressed in plain words. We are therefore
able to unite ourselves with the Jews, sons of the Patriarchs, in one church, since their law, by which
as by a barrier they were held apart from us, has been done away with (Ephesians 2:14).

XVII.   What arguments Christians may draw from the Hebraic law, and in what way
1.  Since the law given through the agency of Moses cannot impose direct obligation upon us, as we
have already shown, let us see whether it may be useful to us in any other way, not only in this
inquiry regarding the law of war but in other similar inquiries. To know this is, in fact, on many



Hugo Grotius: The Law of War and Peace (1625) Page 29

©  Copyright 2005 Lonang Institute

accounts important.

2.  First, then, the Hebraic law shows that that which is enjoined by it is not contrary to the law of
nature. For since the law of nature, as we have previously said, is perpetual and unchangeable,
nothing contrary to that law could be enjoined by God, who is never unjust. Further, the law of
Moses is called ‘pure’ and ‘right’ (Psalm 19:8; Vulgate 18:8), and the Apostle Paul calls it ‘holy,’
‘just,’ and ‘good’ (Romans 7:12).

I am speaking of the ordinances of the law; for in regard to the things which it permits a closer
distinction must be made. Now permission which is accorded by a law - we are not concerned here
with a permission which involves fact merely, signifying the removal of an impediment - is either
complete, which authorizes the doing of something with the fullest possible liberty, or incomplete,
which only grants freedom from punishment among men, with the right of non-interference by
another. From permission of the former kind, not less than from a command, it follows that that with
which the law deals is not contrary to the law of nature. With permission of the second sort the case
is different. But inference from the law of Moses to the law of nature is rarely in order, for the
reason that, when the words which express the permission are equivocal, it is more fitting for us to
determine by the law of nature of which kind the permission is rather than to proceed by argument
from the character of the permission to the law of nature.

3.  Akin to this first observation is a second, that to those who among Christians have the sovereign
power it is now permitted to make laws having the same purport as the laws which were given by
the agency of Moses; exception being made of those laws whose entire content belonged to the time
when Christ was still expected and the Gospel was not yet revealed, and of laws in relation to which
Christ ordained the contrary, either in general or in particular. Outside of these three cases no reason
can be thought of why that which was ordained by the law of Moses should now be outside the range
of things which are permissible.

4.  A third observation should be added. All that was enjoined by the law of Moses with reference
to those virtues which Christ requires of His disciples, is just as much, or even in a greater degree,
to be required of Christians now. The basis of this observation is to be found in the fact that the
virtues required of Christians, as humility, long-suffering, and love, are required in a higher degree
than was the case under the Hebraic law; that, too, with good reason, because the heavenly promises
are set forth in the Gospel much more clearly.

Hence the old law compared with that of the Gospel is said to have been neither ‘perfect’ nor
‘faultless’ (Hebrews 7:19; 8:7), and Christ is said to be ‘the end of the law’ (Romans 10:4); also, the
law is spoken of as a ‘tutor to lead us to Christ’ (Galatians 3:25). Thus the ancient law of the
Sabbath and that of tithes show that Christians are bound to set apart not less than a seventh of their
time for divine worship, and not less than a tenth of their income for the support of those who
minister in the sacred offices, or to similar pious uses. 
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CHAPTER 2
Whether It Is Ever Lawful to Wage War

I.   That war is not in conflict with the law of nature is proved by several considerations.
1.  HAVING seen what the sources of law are, let us come to the first and most general question,
which is this: whether any war is lawful, or whether it is ever permissible to war. This question, as
also the others which will follow, must first be taken up from the point of view of the law of nature.

Marcus Tullius Cicero, both in the third book of his treatise On Ends and in other places, following
Stoic writings learnedly argues that there are certain first principles of nature — ‘first according to
nature,’ as the Greeks phrased it — and certain other principles which are later manifest but which
are to have the preference over those first principles. He calls first principles of nature those in
accordance with which every animal from the moment of its birth has regard for itself and is
impelled to preserve itself, to have zealous consideration for its own condition and for those things
which tend to preserve it, and also shrinks from destruction and things which appear likely to cause
destruction. Hence also it happens, he says, that there is no one who, if the choice were presented
to him, would not prefer to have all the parts of his body in proper order and whole rather than
dwarfed or deformed; and that it is one’s first duty to keep oneself in the condition which nature
gave to him, then to hold to those things which are in conformity with nature and reject those things
that are contrary thereto.

2.  Put after these things have received due consideration, there follows a notion of the conformity
of things with reason, which is superior to the body. Now this conformity, in which moral goodness
becomes the paramount object, ought to be accounted of higher import than the things to which
alone instinct first directed itself, because the first principles of nature commend us to right reason,
and right reason ought to be more dear to us than those things through whose instrumentality we
have been brought to it.

Since this is true and without other demonstration would easily receive the assent of all who are
endowed with sound judgement, it follows that in investigating the law of nature it is necessary first
to see what is consistent with those fundamental principles of nature, and then to come to that which,
though of later origin, is nevertheless more worthy — that which ought not only to be grasped, if
it appear, but to be sought out by every effort.

3.  According to the diversity of the matter, that which we call moral goodness at times consists of
a point, so to speak, so that if you depart from it even the least possible distance you turn aside in
the direction of wrong-doing; at times it has a wider range, so that an act may be praiseworthy if
performed, yet if it be omitted altogether or performed in some other way no blame would attach,
the distinction being generally without an intermediate stage, like the transition from being to
not-being. Between things opposed in a different way, however, as white and black, a mean may be
found either by effecting a combination of the two or by finding an intermediate between them.

It is with this latter class of actions that both divine and human laws are wont to concern themselves,
in order that those acts which were in themselves merely praiseworthy might become also
obligatory, But we said above, in discussing the law of nature, that the question is this, whether an



Hugo Grotius: The Law of War and Peace (1625) Page 31

©  Copyright 2005 Lonang Institute

act can be performed without injustice; and injustice is understood to be that which is utterly
repugnant to a rational and social nature.

4.  In the first principles of nature there is nothing which is opposed to war; rather, all points are in
its favor. The end and aim of war being the preservation of life and limb, and the keeping or
acquiring of things useful to life, war is in perfect accord with those first principles of nature. If in
order to achieve these ends it is necessary to use force, no inconsistency with the first principles of
nature is involved, since nature has given to each animal strength sufficient for self-defense and
self-assistance. ‘All kinds of animals,’ says Xenophon, ‘understand some mode of fighting, and they
have learned this from no other source than nature.’ In the fragment of the Piscation we read:

To all has it been given
To recognize a foe, likewise to know
Their safeguards each its own, and power and use
Each of its weapon.

Horace had said:

With tooth the wolf, with horn the bull attacks;
And why, unless by inner feeling guided?

Lucretius presents the thought more fully:

Each creature feels the strength which it can use.
Felt by the calf his horns are, ere they stand
Upon his forehead; and with them he butts
Angrily, and, threatening, forward thrusts?

The same idea is thus expressed by Galen: ‘We see that each animal uses for its protection that in
which it is strongest. For the calf whose horns have not yet sprouted threatens with that part, and the
colt kicks before its hoofs are hard, and the puppy tries to bite when its teeth are not yet strong.’
Galen also remarks (On the Use of Parts) that man is an animal born for peace and war. Weapons,
to be sure, are not born with him, but he has hands suited for fashioning and handling weapons; and
we see that babies of their own accord, and without being taught by any one, use their hands in place
of weapons. So Aristotle, too (On the Parts of Animals, IV. 10), says that in the case of man the hand
has the place of spear, sword, and all other weapons, because he is able to take and hold everything
with the hand.

5.  Right reason, moreover, and the nature of society, which must be studied in the second place and
are of even greater importance, do not prohibit all use of force, but only that use of force which is
in conflict with society, that is which attempts to take away the rights of another. For society has in
view this object, that through community of resource and effort each individual be safeguarded in
the possession, of what belongs to him.

It is easy to understand that this consideration would hold even if private ownership (as we now call
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it) had not been introduced; for life, limbs, and liberty would in that case be the possessions
belonging to each, and no attack could be made upon these by another without injustice. Under such
conditions the first one taking possession would have the right to use things not claimed and to
consume them up to the limit of his needs, and any one depriving him of that right would commit
an unjust act. But now that private ownership has by law or usage assumed a definite form, the
matter is much easier to understand. I shall express the thought in the words of Cicero:

Just as, in case each member of the body should have a feeling of its own, so that it
might think that it could gain in vigor by drawing to itself the vigor of the nearest
member, the whole body would of necessity be weakened and utterly perish, so, if
every one of us should seize upon the possessions of others for himself and carry off
from each whatever he could, for his own gain, human society and the community
of life would of necessity be absolutely destroyed. For, since nature does not oppose,
it has been granted that each prefer that whatever contributes to the advantage of life
be acquired for himself rather than for another; but nature does not allow us to
increase our means of subsistence, our resources, and our riches, from the spoil of
others.

6.  It is not, then, contrary to the nature of society to look out for oneself and advance one’s own
interests, provided the rights of others are not infringed; and consequently the use of force which
does not violate the rights of others is not unjust. This thought also Cicero has presented: ‘Since
there are two ways of settling a difference, the one by argument, the other by force, and since the
former is characteristic of man, the latter of brutes, we should have recourse to the second only when
it is not permitted to use the first.’ ‘What can be done,’ says the same writer in another passage,
‘against force without force?’

In Ulpian we read: ‘Cassius writes that it is permissible to repel force by force, and this right is
bestowed by nature. From this moreover it appears, he says, that it is permissible to repel arms by
means of arms.’ Ovid had said:

The laws permit arms ‘gainst armed men to bear.

II.   That war is not in conflict with the law of nature is proved from history.
1.  Our statement that not all war is in conflict with the law of nature is more fully proved from
sacred history. For Abraham with his servants and allies had taken up arms and had won the victory
over the four kings who had sacked Sodom; and God approved the deed through his priest
Melchizedek. Thus in fact Melchizedek addressed him (Genesis 14:20): ‘Praise be to God Most
High, who has delivered thine enemies into thine hand.’ But Abraham had taken up arms, as is
evident from the narrative, without a special command of God; in accordance with the law of nature,
therefore, did he act, a man not only most holy but also most wise — so recognized even by the
testimony of foreigners, Berosus and Orpheus.

I shall not appeal to the history of the seven peoples whom God delivered to the Israelites to be
destroyed; for in that case there was a special command to execute a judgement of God upon peoples
guilty of the greatest crimes. These wars therefore in holy writ are properly called the wars of God,
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since they were undertaken by the command of God, not at the discretion of men. Having a more
direct bearing on our subject is the war in which the Jews, under the leadership of Moses and Joshua,
by arms repelled the Amalekites who were attacking them (Exodus 17). This act, which God had
not commanded in advance, He approved afterward.

2.  But further, God laid down for His own people general and perpetual laws in regard. to the mode
of carrying on war (Deuteronomy 20:10, 15), showing by this very act that a war can be just even
without having been specifically commanded by Him. For in these passages He plainly distinguishes
the case of the seven peoples from that of other peoples; and since in the same passages He presents
no ordinance dealing with the just causes for undertaking war, by this very fact He shows that these
are clearly enough known from nature. A just cause of war, for example, is the defense of territory,
in the war of Jephthah against the Ammonites (Judges 11); another is the maltreatment of envoys,
in the war of David against the same people (1 Samuel 10).

In the same connection we should note what the inspired writer to the Hebrews says, that Gideon,
Barak, Samson, Jephthah, David, Samuel, and others ‘through faith subdued kingdoms, waxed
valiant in fight, turned to flight the armies of the aliens’ (Hebrews 11:33, 34). In this passage, as the
context makes plain, he includes in the term ‘faith’ the conviction that what is done is pleasing to
God. So also a wise woman says that David ‘fights the battles of God’ (1 Samuel 25:28), that is,
battles that are righteous and. just.

III.   That war is not in conflict with the law of nature is proved from general agreement.
1.  Our thesis is proved also by the general agreement of all nations, and especially among the wise.
Well known is the passage of Cicero in regard to force used in the defense of life, in which he bears
witness to nature herself:

There is this law which is not written, but born with us; which we have not learned,
have not received, have not read, but which we have caught up, have sucked in, yes
have wrung out from nature herself; a law regarding which we have not been
instructed, but in accord with which we have been made; to which we have not been
trained, but with which we are imbued — the law that if our life has been placed in
jeopardy by any snare, or violence, or weapons either of brigands or of enemies,
every possible means of securing safety is morally right.

The same writer in another passage adds:

This law reason has enjoined upon the learned, necessity upon barbarians, custom
upon nations, and nature herself upon wild beasts, that always, with whatever means
of defense they possess, they ward off all violence from. body, from head, from life
itself.

The jurist Gaius says: ‘Natural reason permits defense of oneself against danger’; the jurist
Florentinus, ‘In accordance with this law it comes about that whatever each may have done in
defense of his person he is thought to have done lawfully.’ ‘For there is,’ says Josephus, ‘that law
of nature which applies in the case of all creatures, that they wish to live; and therein lies the reason
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why we consider those as enemies who clearly wish to rob us of life.’

2.  So obvious is the fairness of this principle that even among brutes which, as we have said, have
not the substance of legal rights but only a shadowy appearance of them, we may distinguish
between the use of force which attempts an injury and that which wards it off. For Ulpian, having
said that an animal devoid of sense, that is, of the use of reason, is incapable of doing what is legally
wrong, nevertheless immediately adds that when rams or hulls have fought, and one has killed the
other, on the authority of Quintus Mucius a distinction ought to be made. If the animal which started
the fight should be killed, an action would not lie; but if the animal which had not started the fight
should be killed, an action would lie. A passage of Pliny will serve to throw light on what has been
said:

The fierceness of lions does not manifest itself in attacks upon lions, the bites of
serpents are not directed to serpents; but if violence is attempted there is no creature
which does not manifest anger, which does not possess a spirit impatient of injury
and will not show a ready liveliness in defending itself if you do it harm.

IV.   Proof is adduced that war is not in conflict with the law of nations.
1.  It is sufficiently well established, therefore, that not all wars are at variance with the law of
nature; and this may also be said to be true of the law of nations.

2.  That wars, moreover, are not condemned by the volitional law of nations, histories, and the laws
and customs of all peoples fully teach us. Rather, Hermogenianus said that wars were introduced by
the law of nations; but I think that this statement ought to be understood as having a meaning
slightly different from that ordinarily given to it, namely, that a definite formality in the conduct of
war was introduced by the law of nations, and that particular effects follow wars waged in
accordance with such formality under the law of nations. Hence arises the distinction, which we
shall have to make use of later, between a war which, according to the law of nations, is formally
declared and is called legal, that is a complete war; and a war not formally declared, which
nevertheless does not on that account cease to be a legal war, that is according to law. For as regards
other wars, provided the cause be just, the law of nations does not indeed lend them support, but it
does not oppose them, as will be explained more fully later. ‘It has been established by the law of
nations,’ says Livy, ‘that arms are to be warded off by arms.’ And Florentinus declares that the law
of nations authorizes us to ward off violence and injury in order to protect our body.

V.   Proof is adduced that war was not in conflict with the divine volitional law before the time
of the Gospel, and objections are answered.
1.  A greater difficulty presents itself in connection with the divine volitional law. Let no one at this
point raise the objection that the law of nature is unchangeable, and that in consequence nothing can
be established by God which is contrary to it. For this holds true in respect to those things which the
law of nature forbids or enjoins, but not in respect to the things which by the law of nature are
permissible only. Things of the latter class, since they do not properly belong to the sphere of the
law of nature but are outside that sphere, can be both forbidden and enjoined.

2.  First, therefore, as against war some are accustomed to bring forward the law given to Noah and
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his posterity, in which God thus speaks (Genesis 9:5, 6):

And surely your blood, the blood of your lives, will I require; from every beast will
I require it; and at the hand of man, even at the hand of every man’s brother, will I
require the life of man. Whoso sheddeth man’s blood, by man shall his blood be shed
for in the image of God made He man.

The first part of this passage, then, in which the requiring of blood is mentioned, they understand
as altogether general; and they suppose that the second part, about the shedding of blood in turn, is
in the nature of a menace, not an expression of approval. Neither interpretation is to me convincing.
For the prohibition in regard to the shedding of blood has no wider application than the
commandment, ‘Thou shalt not kill’; but this commandment, it is clear, has not proved to be an
obstacle either to capital punishment or to wars. The latter rule of law then, as well as the former,
had in view not so much the ordaining of something new as the declaration and repetition of a rule
of the law of nature which had been effaced by degenerate usage. Hence these words are to be taken
in a sense which conveys the idea of a moral fault, just as by the word homicide we understand not
the slaying of a man in general, but a premeditated murder of an innocent man. What follows in
regard to the shedding of blood in turn seems to me to contain not a statement of a bare fact, but a
provision of law.

3.  I explain the matter thus. According to nature it is not unfair that each suffer to the full extent of
the evil he has committed, in accordance with the principle which is called the law of Radamanthus:

If each shall suffer all that he has done,
It will be fair and right.

Seneca the father phrased the idea thus: ‘By a most just recompense of suffering each through his
own punishment undergoes what he devised for another.’ In accordance with the view-point of this
natural equity Cain, conscious of parricide, had said (Genesis 4:14) ‘Whosoever findeth me shall
slay me.’

In those first times, however, either on account of the scarcity of men or because criminals were few
in number and so there was less need of an example, that which seemed to be permitted by nature
God repressed by a command; He desired that contact and intercourse with a murderer be avoided,
but that life be not taken from him. A similar regulation Plato established among his laws; that such
was the practice formerly in vogue in Greece Euripides informs us in these verses:

How well the prescient age of our forebears
Decreed, that whoso murder had committed
Should far from way and sight of men depart,
By flight, not death, his dreadful crime atone!

To the same point the following passage of Thucydides relates ‘It is believable that in antiquity
penalties were light even for great crimes; but as these in the course of time came to be viewed with.
contempt, recourse was had to the death. penalty.’ ‘Until now,’ says Lactantius, ‘it seemed in fact
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wicked to inflict the punishment of death upon criminals who, no matter how bad, are nevertheless
men.’

4.  Upon the one striking example was based a conclusion in regard to the divine will, and this
passed over into a law. Thus Lamech, having committed a similar crime, in the light of that example
promised himself exemption from punishment (Genesis 4:24).

5.  But since already before the Flood, in the period of the giants, a general orgy of murders had
prevailed, in the renewal of the human race after the Flood God judged that severer measures must
be taken, in order that the same custom might not become fixed; and having done away with the
mildness of the former age, He Himself permitted that the man who had killed a murderer should
be innocent  —  a measure which nature declared was not unfair. Afterward, when courts were
established, for very weighty reasons this permission was restricted to judges alone. Nevertheless,
a trace of the older custom remained in the right of the next of kin of a murdered man; this right was
recognized even after the law of Moses, as will be more fully discussed later.

6.  In favor of our interpretation we have the great authority of Abraham who, being not ignorant
of the law given to Noah, took up arms against the four kings, obviously in the belief that his action
was not in conflict with that law. In like manner also Moses ordered that the Amalekites, who were
attacking the people, be resisted by force of arms; he made use, as we see, of the law of nature, for
it does not appear that God had been specifically consulted in regard to this act (Exodus 17:9).
Furthermore, it is clear that capital punishment was already applied not only to murderers but also
to other criminals, and not merely among foreign peoples but among the favored recipients of the
holy teaching (Genesis 38:24).

7.  Beyond doubt interpretation of the divine will, with the help of natural reason, had proceeded
from like to like, so that it seemed not unfair to apply to others who were guilty of exceptional
crimes the penalty which had been appointed for the murderer. For there are certain things which
are rated of equal value with life, as reputation, maidenly chastity, and conjugal fidelity; and things
without which life cannot be safe, such as respect for the governing power which maintains the
social order. Those who attack these things seem no better than murderers.

8.  In this connection belongs the ancient tradition which is found among the Jews, that several laws
were given by God to the sons of Noah, of which not all were recorded by Moses, because it was
sufficient for his purpose that these were afterwards included in the particular law of the Jews. Thus
it is evident that there was an old law against incestuous marriages (Leviticus 18), although this was
not mentioned by Moses in the proper place. Among the ordinances which God gave to the sons of
Noah they say that the following also had a place, that not only murder but also adultery, incest, and
robbery with violence should be punished with death. This is confirmed by the words of job (31:11).

9.  Now the law which was given through the agency of Moses justifies the inflicting of capital
punishment by reasons which carry not less weight among other peoples than with the Jewish
people; examples are to be found in Leviticus 18:24, 25, 27, 28; Psalms 101:5; and Proverbs 20:8.
Of murder it is specifically said that no expiation can be made for the land except by shedding the
blood of the murderer (Numbers 35:31, 33). Besides, it is absurd to think that on the one hand the
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Jewish people were allowed to protect their moral code and the safety both of the state and of
individuals by means of capital punishment and to defend themselves by war, and that, on the other
hand, the same course of action was not at the same time permissible to other kings and nations,
while, nevertheless, those kings or nations were never warned by the prophets, as they were
frequently warned in regard to other sins, that the use of capital punishment and wars of every kind
were viewed with disapproval by God.

10.  Who, on the contrary, would not believe that, since the law of Moses with reference to
judgements embodied a faithful expression of the divine will, the nations would have acted rightly
and fittingly in taking this as a model for themselves? It is believable that at any rate the Greeks, the
Attic Greeks in particular, did this; thence it came about that there is so great similarity between the
ancient Attic law, together with the part of the Roman law of the Twelve Tables derived from it, and
the Hebraic laws. These considerations seem sufficient to make it plain that the law given to Noah
did not have the meaning attributed to it by those who on the strength of it oppose all wars.

VI.   Preliminary considerations bearing upon the question whether war is in conflict with the law
of the Gospel.
1.  The arguments against war which are drawn from the Gospel have greater plausibility. In
examining them I shall not assume, as many do, that in the Gospel outside of the ordinances relating
to belief and to the sacraments there is nothing which does not belong to the law of nature; for I do
not think that this is true, at least in the sense in which most people take it.

2.  I willingly recognize the fact that in the Gospel nothing is enjoined upon us which does not have
the quality of natural moral goodness; but I do not see why I should grant that we are not bound by
the laws of Christ beyond the limit of obligation imposed by the law of nature of and by itself. It is
amazing to see how those who think differently labor in the effort to prove that things which are
forbidden by the Gospel are not permissible by the law of nature, as concubinage, divorce, and
polygamy. These things in fact are of such a nature that reason itself declares that it is morally better
to abstain from them, but they are not such that wickedness would be manifest in them without
divine law. Again, who would say that we are bound by the law of nature to do that which the law
of Christ enjoins, that we expose ourselves to the danger of death for others (1 John 3:16)? Pertinent
is the saying of Justin: ‘To live according to nature is the problem of him who has not yet become
a believer.’

3.  I shall not even follow those who make another by no means slight assumption, that Christ, in
delivering the precepts which are found in the fifth chapter of Matthew and immediately thereafter,
was speaking only as an expounder of the law given through the agency of Moses. Of an altogether
different import are the words so often repeated: ‘Ye have heard that it was said to them of old time
— but I say unto you.’ The contrast here, as in the Syriac and other versions, shows that the meaning
is, ‘to them of old time,’ not ‘by them of old time’; so ‘to you,’ not ‘by you.’ Now ‘they of old time’
were none other than those who were living in the time of Moses. For the things which are declared
to have been said ‘to them of old time’ are not utterances of men learned in the law but of Moses,
either word for word, or in substance. These utterances are:

Thou shalt not kill (Exodus 20:30); Whoso hath killed a man shall be held in
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judgement (Leviticus 21:21; Numbers 35:16, 17, 30); Thou shalt not commit adultery
(Exodus 20:30); Whoso putteth away his wife, let him give to her a bill of
divorcement (Deuteronomy 24:1); Thou shalt not swear falsely, but thou shalt render
unto the Lord that which thou hast sworn (Exodus 20:7; Numbers 30:2); An eye for
an eye, a tooth for a tooth — supply ‘it may be permitted to demand in judgement’
(Leviticus 14:20; Deuteronomy 19:21); Thou shalt love thy neighbor (that is, an
Israelite; Leviticus 19:18), and shalt hate thine enemy (for example, the seven
peoples, with whom the Israelites are forbidden to have friendship and to whom they
are to show no mercy; Exodus 34:1; (Deuteronomy 7:1. To these the Amalekites are
to be added, against whom the Jews are bidden to wage implacable war;
Exodus27:19; Deuteronomy 25:19).

4.  For the understanding of the words of Christ, however, we must once for all observe that the law
given through the agency of Moses may be considered in two ways. First, it may be viewed in
relation to that which it has in common with other laws customarily established by men, in so far,
surely, as it restrains the graver crimes by the fear of visible punishments (Hebrews 2:2) and by this
means holds the Jewish people in a state of civil society; from this point of view it is called ‘the law
of a carnal commandment’ (Hebrews 7:13), and law ‘of works’ (Romans 3:27). Or, in the second
place, the Mosaic law may be viewed in relation to that which is peculiar to divine law, in so far,
at any rate, as it demands purity of soul and certain actions which can be omitted without a temporal
penalty; from this point of view it is called ‘spiritual law’ (Romans 7:14), ‘restoring the soul’
(Psalms 19:9; Vulgate 18:9). The scribes and the Pharisees, contenting themselves with the first
point of view, paid small heed to the second, which is more important, and did not impress it upon
the people; the truth of this statement can be shown not only from our books but also from Josephus
and the learned men of the Jews.

5.  Even in relation to the second point of view, however, it is important to know that the virtues
required of Christians were also either commended to the Jews, or enjoined upon them; but they
were not enjoined upon the Jews with the same emphasis and with so great breadth of application
as upon Christians. In both respects moreover Christ sets His teachings over against those of the old
time; whence it is clear that His words do not embody a mere interpretation. Recognition of this fact
is important not merely with reference to the point now under consideration, but many others as
well, that we may not make use of the authority of the Hebraic law to a greater extent than is just.

VII.   Arguments drawn from Holy Writ on behalf of the negative view, that war is not in conflict
with the law of the Gospel.
1.  Passing by the arguments, then, which seem to us untenable, the first and weightiest evidence by
which we prove that the right to war was not completely annulled by the law of Christ, shall be that
passage of Paul in 1 Timothy (3:1-3):

I exhort, therefore, first of all that supplications, prayers, intercessions, thanksgivings
be made for all men; for kings and all that are in high place; that we may lead a
tranquil and quiet life in all godliness and gravity. This is good and acceptable in the
sight of God our Savior, who would have all men to be saved, and come to the
knowledge of the truth.
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In this passage we are taught three things: that it is acceptable to God that kings become Christians;
also that, having become Christians, they remain kings (the thought was thus expressed by Justin
Martyr: ‘For this we pray, that kings and princes along with their royal power may possess a sound
mind’; and in the book entitled Constitutions of Clement the Church prays for ‘Christian authorities,’
that is, for Christian magistrates; finally, that this also is acceptable to God, that Christian kings
enable other Christians to lead a tranquil life.

2.  But how shall the ruler do this? Paul explains elsewhere (Romans 13:4): ‘For he is a minister of
God to thee for good. But if thou do that which is evil, be afraid, for He beareth not the sword in
vain. For he is a minister of God, an avenger for wrath to him that doeth evil.’ By the right of the
sword through a figure of speech every form of compulsion is understood, as also sometimes in the
writings of the jurists; but in such a way, nevertheless, that the right to impose the extreme penalty,
that is the actual use of the sword, is not excluded.

The second Psalm serves to throw not a little light upon this passage; for although it had its true
application in the person of David, nevertheless it is more fully and more completely applicable to
Christ, as we may learn from Acts (4:25; 13:33) and Hebrews (5:5). This Psalm exhorts all kings to
receive the Son of God with reverence; that is, that as kings they show themselves also His
ministers, as St. Augustine rightly explains.

The words of Augustine on this point I quote: ‘In this way kings serve God in the capacity of kings
if, just as is divinely enjoined upon them, in their kingdoms they ordain good and prohibit evil, not
only in respect to matters which relate to human society but also matters that concern the divine
religion.’ In another passage he says: ‘In what way, then, do kings serve the Lord in fear, except by
prohibiting and punishing with religious severity the things that are done contrary to the
commandments of the Lord? For it is one thing to serve the Lord as man, another to serve Him as
king.’ ‘Kings,’ he says, a little further on, ‘serve the Lord in the capacity of kings when in serving
Him they do those things which they cannot do except as kings.’

3.  A second argument is furnished to us by that very passage of which we have quoted a portion
(Romans 13), wherein the highest power, such as that of the king, is said to be from God, and is
called an ordinance of God. From this follows the inference that obedience should be rendered to
it, and respect paid to it — that, too, whole-heartedly — and that he who resists it is resisting God.

If by the word ‘ordinance’ a thing should be understood which God merely does not will to prevent,
as the attitude of God is with reference to wicked actions, there would follow no obligation to pay
respect or to render obedience, least of all, whole-heartedly; and the Apostle in proclaiming and in
magnifying this power so earnestly would be saying nothing which would not be appropriate to acts
of brigandage and thievery. It follows, therefore, that this power is understood to have been ordained
by the approval of the will of God; hence the inference, since God does not will that which is
contrary to Himself, that this power is not in conflict with the will of God revealed through the
Gospel and binding upon all men.

4.  The force of this argument, furthermore, is not weakened by the objection that those who were
in authority at the time when Paul wrote were strangers to the Christian. faith. For, in the first place,
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the statement is not unreservedly true, since Sergius Paulus, propraetor of Cyprus, had long before
professed Christ (Acts 13:1, 2); not to speak of the ancient tradition in regard to the king of Edessa,
which to some extent may be tinged with falsehood, yet seems to have had its origin in truth. Then,
again, the question is not whether the individuals were unrighteous but whether the function
exercised by them was in itself unrighteous. That it was not, we maintain, was declared by the
Apostle when, speaking even of his own time, he said that this function was ordained of God, and
therefore should be honored even in the inmost feelings of the soul, which in a proper sense are
subject to God alone. Consequently both Nero, and King Agrippa, whom Paul so earnestly urges to
embrace the Christian religion (Acts 26), could have subjected themselves to Christ and have
retained in the latter case a royal, in the former an imperial power, the maintenance of which without
the right of the sword and of arms is inconceivable. Just as the sacrifices in the olden time were
sacred according to the law even though offered by wicked priests, so sovereign power is a righteous
thing even though it is held by a wicked man.

5.  A third argument is drawn from the words of John the Baptist. When he was earnestly asked by
Jewish soldiers (from Josephus and other writers it is perfectly clear that many thousands of this race
were in the military service of the Romans) what they must do to escape the wrath of God, he did
not bid them withdraw from military service, as he must have done if such was the will of God, but
to abstain from extortions and deceit, and to be content with their wages (Luke 3:14).

In regard to these words of the Baptist, which clearly enough imply an approval of military service,
many make answer that what the Baptist enjoined differs so greatly from the precepts of Christ that
it was quite possible for the Baptist to teach one thing, and Christ another. The validity of this
objection I cannot admit. The gist of the doctrine which John and Christ brought to men they set
forth with the same introductory plea: ‘Repent, for the kingdom of heaven is at hand’ (Matthew 3:2;
4:17). Christ himself said that the kingdom of heaven (that is, the new law, for the Jews have the
custom of calling the law by the name of the kingdom) commenced to be taken by violence from the
days of the Baptist (Matthew 11:12). It is said that John preached the baptism of repentance for the
remission of sins (Mark 1:4); the Apostles did the same, it is said, in the name of Christ (Acts 2:38).
John demands fruits worthy of repentance, and threatens destruction to those who do not bring forth
such fruits (Matthew 3:8 and 10. He demands works of love beyond the law (Luke 3:11). It is said
that the law lasted until John, that is, that a more perfect doctrine began with him (Matthew 11:13).
And the beginning of the Gospel is traced to John (Mark 1:1; Luke 1:77). John himself by this title
is reckoned greater than the prophets (Matthew 11:9; Luke 7:26), since he was sent to give a
knowledge of salvation to the people (Luke 2:77), to announce the Gospel (Luke 3:18).

Nowhere, in fact, does John distinguish Jesus from himself by the difference in their teachings,
although the things which were taught by John in a more general and vague way, as rudiments, were
clearly set forth by Christ, the true Light. The difference which John recognized between them lay
rather in this, that Jesus was the promised Messiah (Acts 19:4; John 1:29), the king of the Heavenly
Kingdom, who would give the power of the Holy Spirit to them that believe on him (Matthew 3:11;
Mark 1:8; Luke 3:16).

6.  The fourth argument, which seems to me to have no slight weight, is this. If the right to inflict
capital punishment and to defend citizens by arms against brigands and robbers should be taken
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away, there would follow a riot of crimes and a deluge, so to speak, of evils, since even now, with
regularly constituted courts in operation, the force of evil is with difficulty restrained. Wherefore
if it had been the purpose of Christ to bring about such a state of affairs as had never been heard of,
beyond doubt with the most direct and explicit words he would have laid down the rules that no one
should pass a sentence of death, and that no one should bear arms. We nowhere read that he did this;
for the statements which are brought forward to that effect are either exceedingly general, or
obscure. But fairness itself and common sense teach not only that general statements should be
limited, and ambiguous expressions favorably interpreted, but even that in a degree there may be
a departure from the strict signification and ordinary use of words, in order to avoid an interpretation
which would involve extremely grave consequences.

7.  Fifth, by no argument can it be shown that the law of Moses relating to judgements ceased to be
in force before the city of Jerusalem was destroyed, and with it alike the form of the Jewish state and
the hope of its re-establishment. For neither in the law of Moses is any term set for this law, nor do
Christ or the Apostles ever speak of the abolition of it, except in so far as this may seem to be
included in the destruction of the state, as we have said. On the contrary Paul says that the high
priest was appointed in order that he might render judgement according to the law of Moses (Acts
24:3). Christ himself in words introductory to his teachings says that he came not to destroy the law
but to fulfill (Matthew 5:17).

What bearing this has on the part of the law relating to rituals is not obscure; for shadowy outlines
are filled out when the perfect form of the thing is shown. But in what way can this be true of the
laws relating to judgements, if Christ, as some think, by his coming did away with them? If,
however, the obligation of the law remained so long as the Jewish state continued to exist, it follows
that Jews, even when converted to Christianity, if they were summoned before a magistrate could
not escape service, and that they were bound to judge not otherwise than as Moses had commanded.

8.  Weighing all the arguments deliberately I do not find even the most trivial consideration which
could have influenced any upright man, who heard those words of Christ as they were spoken, to
form a different opinion. I recognize the fact that before the time of Christ some things were
permitted, as a matter of external freedom from punishment or even of purity of mind — we have
neither need nor leisure to deal with those details more fully here — which Christ did not permit to
those who followed his doctrine; as, for example, to put away a wife for any sort of offence
whatsoever, and to exact vengeance in court from him who had inflicted an injury. But while
between the teachings of Christ and those permissions there is indeed a difference, there is no
conflict. For the man who keeps his wife, or who renounces his right as an individual to exact
vengeance, does nothing contrary to the law; he does in fact what the law above all desires. Far
different, on the other hand, is the case of the judge whom the law does not permit, but commands,
to punish the murderer with death; if he fails in this duty, he will himself become guilty before God.
If Christ forbids the judge to punish the murderer with death, he enjoins what is absolutely contrary
to the law, he destroys the law.

9.  The sixth argument shall be drawn from the example of Cornelius, the Centurion. He received
the Holy Spirit, an infallible sign of justification, from Christ, and was baptized a Christian by the
Apostle Peter; nevertheless we do not read that he gave up his military service, or was advised by
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Peter that he was obliged to give it up.

Some may answer that, when Cornelius received instruction from Peter in the Christian religion we
must suppose that he was at the same time instructed in regard to the abandonment of military life.
These would have an argument if it were certain and beyond cavil that any prohibition of military
service is to be found among the teachings of Christ. Such a prohibition in plain words nowhere
appears; but surely in case Christ wished to lay down a rule opposed to current usage, it was
necessary that something be said on the subject, at any rate in this connection, where it was specially
required, in order that the age to come might not be ignorant of the rules controlling its duty. And
it is not the practice of Luke, when the quality of persons required some particular change in manner
of life, to pass this by without mention, as may be seen in Acts 19:19 and elsewhere.

10.  The seventh argument, similar to the preceding, is taken from the case of Sergius Paulus, of
whom we have already made mention. For in the record of his conversion there is no indication that
he gave up his office, or was instructed to give it up. What is not mentioned when, as we have said,
it would be of the utmost importance that mention be made, ought to be considered as not having
happened.

11.  The eighth argument is that Paul the Apostle, understanding that there was a plot of the Jews
against him, desired that this be reported to the tribune; and when the tribune had given him soldiers,
under whose protection on his journey he would be safe against all violence, he raised no objection.
He did not admonish the tribune, or the soldiers, that the repelling of force by force was not pleasing
to God. And yet this was the Paul who himself never let slip any opportunity to point out one’s duty,
or wished that such opportunity be let slip by others (2 Timothy 4:2).

12.  The ninth argument lies in this, that the proper end of a thing that is honorable and obligatory
cannot be otherwise than honorable and obligatory. The payment of taxes is honorable — it is even
an ordinance binding conscience, as the Apostle Paul explains; but the purpose of taxation is to
provide the public administration with funds upon which it may draw in order to protect good men
and check evil-doers (Romans 13:3, 4, 6). Quite to the point Tacitus remarks: ‘The peace of the
nations cannot be had without arms, nor arms without pay, nor pay without taxes.’ Similar is the
observation of Augustine: ‘We pay taxes in order that pay may be provided for the soldiery, for the
necessaries of life.’

13.  The tenth argument is furnished by the passage in Acts 25:11 in which Paul thus speaks: ‘If I
have wronged any one, and have committed anything worthy of death, I refuse not to die.’ Paul held
the view, as I infer from this statement, that even after the publishing abroad of the law of the
Gospel, there were certain crimes for which justice permitted, or even demanded, punishment by
death. This is also the teaching of Peter (2 Peter 2:19, 20). If at that time it had been the will of God
that capital punishment be abstained from, Paul might, to be sure, have cleared himself, but it was
his duty not to leave in men’s minds the belief that it was then not less permissible than previously
to punish criminals with death.

Now when it is once proved that the inflicting of capital punishment could be lawfully retained after
the coming of Christ, it is, I think, proved at the same time that in some cases war is lawfully waged,
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as, for example, against criminals gathered in a great number and armed, who must be conquered
in battle in order that they may be brought to trial. For while the strength of criminals and their
boldness in resistance may be taken into account in prudent deliberation, the force of the law is not
thereby diminished.

14.  The eleventh argument is based on the fact that the law of Christ did away with the law of
Moses only in respect to the separation of the Gentiles from the Jews (Ephesians 2:14). But it by no
means did away with the things which are honorable by nature and by the common agreement of the
more civilized Gentiles; rather it included them in the general teaching of all that is honorable and
virtuous (Philippians 4:8; 1 Corinthians 11:13, 14). Now in truth the punishment of crimes, and the
use of arms which prevent wrongdoing, are by nature considered praiseworthy and are referred to
the virtues of justice and beneficence.

Here in passing it is worth while to note an error on the part of those who maintain that the right of
the Israelites to wage war came merely from the fact that God had given them the land of Canaan.
This is, to be sure, a just cause, but not the only one. For before those times under the guidance of
reason, righteous men carried on wars; and afterwards the Israelites themselves waged wars on
account of other causes, as David did, because of the affront offered to his envoys. For the
possessions which each has by human law are not less his than if God had given them to him; this
right, moreover, is not taken away by the Gospel.

VIII.   Answering of the arguments from Holy Writ on behalf of the affirmative view, that war
is in conflict with the law of the Gospel.
1.  Let us now see by what considerations the contrary opinion is supported, in order that the
serious-minded appraiser may be able the more easily to decide which of the two views has the
weight of argument in its favor.

First of all it is customary to bring forward the prophecy of Isaac, who says that it will come to pass
that the people will beat their swords into mattocks and their spears into pruning-hooks; ‘and nation
shall not lift up sword against nation, neither shall they learn war any more’ (Isaiah 2:4). But this
prophecy, as many others, may be taken in a conditional sense. With such an interpretation
undoubtedly we are to understand that such will be the state of affairs if all peoples receive and
fulfill the law of Christ; to this end God will not suffer that there be any lack of assistance on His
part. It is moreover certain that if all men were Christians, and were living the Christian life, there
would be no wars. This thought Arnobius expresses as follows:

If all who consider themselves men, on the ground not of bodily shape but of the
possession of reason, would be willing for a little while to lend ear to His wholesome
and pacific dictates, and would not, swollen with pride and arrogance, entrust
themselves to the guidance of their passions rather than of His admonitions, the
whole world, having long ago turned its iron to milder uses, would be living in the
most delightful tranquillity, and through mutual confidence in inviolable treaties
would be united in a beneficent concord.

Lactantius speaks on this wise:
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What will happen if all men shall agree to live in perfect accord? This surely can
happen, if men would only cast aside their destructive and impious fury and be
willing to be innocent and just.

Or, again, the prophecy can be understood literally. If it is interpreted in this way, the facts show that
it has not yet been fulfilled, but that the fulfillment of it, like the general conversion of the Jews, is
to be expected. But in whichever way you interpret the prophecy, no inference can be drawn from
it against the justice of wars, so long as there are men who do not suffer those that love peace to
enjoy peace, but do violence to them.

2.  Several arguments are ordinarily taken from the fifth chapter of Matthew. In order to form a
proper judgement in regard to them it is necessary to recall what we said a little before, that if it had
been Christ’s purpose absolutely to do away with capital punishment and the right to carry on war,
he would have expressed this purpose with words as plain and explicit as possible, on account of the
importance of the ruling, and its newness. All the more would he have been led to do this for the
reason that no Jew could think otherwise than that the laws of Moses relating to judicial proceedings
and public administration must retain their validity in respect to all Jews so long as their state
endured. With this general observation in mind, let us discuss the bearing of the several passages
in order.

3.  The contrary view, then, in the second place fortifies itself with these words: ‘Ye have heard that
it hath been said, an eye for an eye and a tooth for a tooth; but I say unto you, Resist not him that
is evil’ (in Hebrew, ‘the wicked man,’ which the Greeks translate ‘him that doeth a wrong,’ Exodus
2:13); ‘but whosoever shall smite thee on thy right cheek, turn to him the other also.’ From this some
infer that no injury ought to be warded off, or made the subject of a demand for requital, whether
as a public or as a private matter. And yet, that is not the meaning of the words. Christ is here
addressing not the magistrates, but those who are assailed; and he is not treating of injuries in
general, but of a specific sort of injury, such as a slap on the cheek; for the latter part of the
statement restricts the generality of the earlier part.

4.  Similarly in the precept which follows, ‘And if any man would go to law with thee, and take
away thy coat, let him have thy cloak also,’ not every appeal to a judge or arbitrator is forbidden.
Such at any rate is the interpretation of Paul, who does not prohibit all lawsuits (I Corinthians 6:4),
but does forbid Christians to sue one another in pagan court-rooms. In this he follows the example
of the Jews, among whom the maxim was current that ‘He who refers matters of the Israelites to
strangers dishonors the name of God.’ Now Christ, in order to train us in forbearance, wishes us not
to go to law about things easy to replace, as a coat, or a cloak in addition to the coat if need be; but
though our legal rights be absolutely perfect, he wishes us to abstain from enforcing them.

Apollonius of Tyana used to say that it was unworthy of a philosopher ‘to engage in a lawsuit about
a small sum of money.’ ‘The praetor,’ says Ulpian, ‘does not disapprove the act of him who
considered it worth the while to deprive himself of property that he might not have to engage too
frequently in lawsuits in regard to it. This attitude of restraint, on the part of a man who has an
aversion to lawsuits, is not to be criticized.’ What Ulpian here mentions as approved by good men,
Christ enjoins, selecting the matter of his teachings from the most honorable and universally
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approved examples.

From this, however, you would not rightly infer that it would be wrong even for a parent or guardian
in case of necessity to defend before a judge that which involved the means of subsistence of
children or of wards. For a coat and a cloak are one thing; entire means of subsistence is quite
another. In the Constitutions of Clement it is said of the Christian, if he has a lawsuit, ‘Let him try
to settle it, even if thereby he be compelled to suffer some loss.’ Here also that is applicable which
is customarily said of things moral, that they do not consist in a point, but have a certain latitude.

5.  In like manner, in what follows, ‘And whosoever shall compel thee to go one mile, go with him
two,’ our Lord did not speak of a hundred miles, a journey which would take a man too far from his
business, but of one mile, and, if need be, of two, involving an amount of walking which would
seem like nothing at all. The meaning, therefore, is that in matters which are not likely to
inconvenience us very much we ought not to insist upon our rights, but to give up even more than
is demanded, in order that our patience and kindness may become manifest to all.

6.  There follow the words: ‘Give to him that asketh thee, and from him that would borrow of thee
turn not thou away.’ If you should put this into practice without limitation, nothing could be more
harsh. He who does not take care of those of his own house ‘is worse than an unbeliever,’ says Paul
(I Timothy 5:8). Let us then follow the same Paul, a most excellent interpreter of the law laid down
by the Master. In urging the Corinthians to exercise a spirit of liberality toward those that were in
Jerusalem he says ‘Not that others may be eased and ye distressed, but that by equalization your
abundance may be a supply for their want’ (2 Corinthians 8:13); that is — adopting the words of
Livy in respect to a not dissimilar case — that from the superabundance of your resources you
minister to the necessities of others. The same point of view appears also in Xenophon’s Cyrus:
‘Whatever I see that I have beyond my needs I use to supply the wants of my friends.’ A similar
principle of equalization we may apply to the interpretation of the precept which we have just
quoted.

7.  Just as the Hebraic law favored freedom of divorce in order that it might mitigate the harsh
treatment of wives by their husbands, so also in order to restrain private vengeance, to which that
nation was specially prone, it had conferred upon an injured person the right to exact retaliation from
the wrongdoer, not, however, by his own hand, but before the judge. This rule the law of the Twelve
Tables also followed: ‘If a man breaks a limb of another, let there be like injury in turn.’ But Christ,
who enjoined a greater degree of forbearance, so far from expressing approval of the demanding of
vengeance by a man who is already the victim of an injury, wishes that some injuries be not even
warded off, either by violence or by judicial procedure. But what sort of injuries? Such, we see, as
are bearable — not that such action is not also praise-worthy in the case of more dreadful injuries,
‘but that Christ is satisfied with forbearance of a more restricted scope. So he took for illustration
a slap on the cheek; this does not endanger life, or mutilate the person, but merely indicates a kind
of contempt for us, which makes us not a whit the worse. Seneca, in his treatise On the Steadfastness
of the Wise Man, distinguishes injury from insult’

‘The former,’ Seneca says, ‘is in its nature more serious; the latter is of less import, and serious only
for the thin-skinned, who are not hurt by it, only offended. So great is the feebleness and emptiness
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of men’s minds that some think nothing more bitter. Thus you may find a slave who would rather
be cut with a scourge than have his ears boxed.’ In another passage the same philosopher remarks:
‘Insult is a lesser injury, which we can complain of rather than take into court. The laws have not
thought it worthy of penalty.’

In Pacuvius a character says: ‘Easily I suffer wrong if it is free from insult.’ And in Caecilius another
remarks:

Misery I can endure if only free from injury;
And injury as well, except when insult adds indignity.

Demosthenes has a similar thought: ‘For freemen it is not so dreadful a thing to be scourged,
dreadful though that is, as it is to be lashed with insult.’ The same Seneca, of whom I have spoken,
a little farther on says that the pain arising from insult is a mental disturbance produced by a sense
of humiliation as the mind contracts on account of a deed or word reflecting dishonor.

8.  Under such conditions, then, Christ enjoins forbearance. And that no one may urge as an
objection that hackneyed maxim, ‘By enduring a long-standing wrong you invite a new one,’ he
adds that it is better to suffer even a second injury than to repel the first, because, of course, we
receive no harm from it except that which exists in foolish imagining. ‘To turn the cheek to another’
in Hebrew idiom means ‘to suffer patiently,’ as is clear from Isaiah 30:6 and Jeremiah 3:3; the
phrase ‘to expose one’s face to insults’ Tacitus used in the third book of his Histories.

9.  The third argument is wont to be taken from the passage which follows in Matthew: ‘Ye have
heard that it was said, Thou shalt love thy neighbor and hate thine enemy; but I say unto you, love
your enemies, bless them that curse you, pray for them that despitefully use you and persecute you.’
For there are men who think that with such love and well-doing toward enemies and them that
despitefully use us, both capital punishment and wars are irreconcilable.

The argument, however, is easily refuted if we take into consideration the precise provision of the
Hebraic law. It was enjoined upon the Jews to love their neighbor, that is a Jew; that the word
‘neighbor’ is to be taken in this sense is evident from a comparison of the seventeenth verse of the
nineteenth chapter of Leviticus, with the eighteenth verse of the same chapter. But magistrates were
none the less commanded to put to death murderers and others guilty of heinous crimes; the eleven
tribes none the less attacked the tribe of Benjamin in a just war on account of a monstrous crime
(Judges 21); none the less did David, who ‘fought the battles of the Lord,’ undertake to wrest from
Ishbosheth by arms, and rightly, the kingdom which had been promised to him.

10.  Let us concede, then, a broader signification of the word ‘neighbor,’ to include all men — for
all men have now been received into a common dispensation, there are no peoples doomed by God
to destruction — nevertheless that will be permitted with respect to all men which was then
permitted with respect to the Israelites; they were bidden to love one another, just as now all men
are. And if you wish to believe also that a greater degree of love is commanded in the law of the
Gospel, let this too be granted, provided also the fact is recognized that love is not due to all in the
same degree, but that a greater love is due to a father than to a stranger. In like manner also, in



Hugo Grotius: The Law of War and Peace (1625) Page 47

©  Copyright 2005 Lonang Institute

accordance with the law of a well-ordered love, the good of an innocent person should receive
consideration before the good of one who is guilty, and the public good before that of the individual.

Now it is in the love of innocent men that both capital punishment and just wars have their origin.
Reference may be made to the moral sentiment expressed in Proverbs 24:11. The teachings of Christ
in regard to loving and helping men ought, therefore, to be carried into effect unless a greater and
more just love stand in the way. Familiar is the old saying: ‘It is as much a cruelty to spare all as to
spare none.’

11.  There is the further consideration that we are bidden to love our enemies by the example of God,
who ‘maketh his sun to rise upon the unjust.’ But the same God inflicts punishments upon some
wicked men even in this life, and will inflict most severe punishments hereafter. The same argument
meets also the difficulty presented by the injunctions laid upon Christians in regard to mercy, which
are usually brought to bear upon this point. For God is called gracious, merciful, and long-suffering
(Jonah 4:2; Exodus 34:6). But the sacred writings in various places describe His wrath against them
that set themselves against Him, that is, His will to punish them (Numbers 14:18; Romans 2:8). And
of this anger the magistrate has been appointed minister (Romans 13:4). Moses is commended for
his extraordinary mercifulness; yet he inflicted punishments on the guilty, even capital punishments.
The mercy and long-suffering of Christ we are everywhere bidden to imitate; yet it is Christ who
inflicts the severest punishments upon the disobedient Jews a (Matthew 22:7), and will condemn the
wicked according to their deserts in the Day of Judgement. The mercifulness of the Master was
imitated by the Apostles, who nevertheless used the power, which had been given them by God, for
the punishment of wrongdoers I Corinthians 4:21 and 5:5; 2 Timothy 1:20).

12.  A fourth passage presented in opposition is in Romans 12:17.

Render to no man evil for evil. Take thought for things honorable in the sight of all
men. If it be possible, as much as in you lieth, live in peace with all men. Avenge not
yourselves, ‘beloved, but give place unto the wrath of God, for it is written,
Vengeance belongeth unto me, I will recompense, saith the Lord. But if thine enemy
hunger, feed him; if he thirst, give him to drink; for in so doing thou shalt heap coals
of fire on his head. Be not overcome of evil but overcome evil with good.’

Here also the same answer may be made as in the case of the preceding passage. For at the very time
when it was said by God, ‘Vengeance is mine, I will repay,’ both the penalty of capital punishment
was being imposed and laws had been written for the conduct, of wars. Moreover it is ordered that
kindness be shown to enemies, belonging, of course, to the same nation (Exodus 23:4, 5); but this
nevertheless, as we have said, put no obstacle in the way either of capital punishment or of lawful
wars, even against the Israelites themselves. Wherefore not even now ought the same words, or
similar teachings, even though given a broader application, to be violently forced into such a
meaning.

Such an interpretation is the less tenable for the reason that the chapter divisions of the Biblical
writings were not made by the Apostles, nor in their time, but much later, in order to break up the
text and make the citation of passages easier. Hence it has come about that the words at the
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beginning of chapter xii, ‘Let every soul be in subjection to the higher powers,’ and those that
follow, are to be taken with the teachings which forbid the exacting of vengeance.

13.  Now in this part of his exposition Paul says that the public authorities are the ministers of God
and His avengers for wrath against evil-doers, that is, for the punishment of evil-doers. In this way
with perfect clearness he distinguishes between vengeance in the public interest, which is inflicted
by a public authority acting in place of God, and which is to be traced back to the vengeance
reserved for God; and revenge, which has as its purpose to satisfy resentment, and which he had
forbidden just a little before. For if you maintain that in the prohibition of revenge is included also
the vengeance which is exacted in the public interest, what would be more absurd than to add, after
saying that capital punishment must be refrained from, that public authorities have been established
by God, in order that they may inflict punishments in place of God?

14.  A fifth passage, which some make use of, is in 2 Corinthians 10:3: ‘For though we walk in the
flesh, we do not war according to the flesh; for the weapons of our warfare are not of the flesh,’ but
mighty before God to the casting down of strongholds,’ and what follows.

This has no bearing on the point under discussion. For the passages which precede and follow show
that by the term ‘flesh’ in that connection Paul understood a weak condition of his body, of a sort
that attracted attention and brought him into contempt. To this Paul opposed his own weapons, that
is, the power given to him as an Apostle to restrain the refractory, such as he made use of against
Elymas, against the Corinthian guilty of incest, Hymenaeus, and Alexander. This power, then, he
says, is not of the flesh, that is, weak; on the contrary he declares that it is most mighty. What has
this to do with the right to inflict capital punishment, or to wage war? Nothing whatever. Because
the Church at that time was without the backing of public authorities, for its protection God had
called forth that supernatural power; that power, again, began to fail at about the time when
Christian emperors came to the support of the Church, just as the manna failed when the Jewish
people reached fertile lands.

15.  In the sixth place Ephesians 6:12 is quoted: ‘Wherefore put ye on the whole armor of God, that
we may be able to stand against the wiles of the Devil; for your wrestling is not against flesh and
blood’ (supply ‘only,’ as in Hebrew idiom), ‘but against principalities,’ and what follows. This has
reference to the warfare which Christians are obliged to wage as Christians, not the warfare which
under certain conditions they may be able to wage in common with other men.

16.  In the seventh place a passage of James 4:1 is brought forward:

Whence come wars and whence come fightings among you?
Come they not hence, even of your pleasures that war in your members? Ye lust, and
have not; ye envy and covet, and cannot obtain; ye fight and wage war, and receive
not, because ye ask not; ye ask, and receive not, because ye ask amiss, that ye may
spend it in your own pleasures.

This passage contains nothing of universal application. It says only that the wars and fightings in
which at that time the Jews, scattered, were wretchedly contending among themselves (a history of
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a part of these strifes may be found in Josephus) had their origin in causes that were not righteous;
that such a condition exists even at the present time we know, and we grieve that it is so.

A couplet of Tibullus contains an implication not unlike that of the passage of James:

Curse of rich gold this is; and wars were not
When beechen cups beside men’s victuals stood.

In Strabo you may find in several places the comment that peoples whose food is the simplest live
in greatest innocency. Not far from this point of view are the lines of Lucan:

O lavish luxury,
Never with modest outlay satisfied;
Vainglorious craving for those viands rare
Which quest on land and in the sea procures,
And glamour of the sumptuous board: learn ye
Upon how little life can be sustained,
How little nature craves. Not high-born wine,
Put up so long the Consul is forgot,
Restores the sick; from gold and crystal cups
They drink not, but with water pure their life
Comes back. Enough for men the stream and grain
Of Ceres. Oh wretched men, whom wars engage!

To this may be added the statement of Plutarch in the Contradictions of the Stoics: ‘There is no war
among men which does not originate in a fault. One is kindled by an eager desire for pleasures,
another by avarice, another by an overmastering passion for public office or supreme power.’ Justin,
having praised the institutions of the Scythians, says: ‘If only other mortals would exercise a like
self-restraint, and have the same respect for the property of others! Surely in that case so many wars
would not be following one after the other through all the ages in all the world, and steel and
weapons would not be carrying off more men than the term of fate as fixed by nature.’ In Cicero we
read, in the first book On Ends: ‘Out of passionate desires arise hatreds, disagreements, dissensions,
strifes, and wars.’ Says Maximus of Tyre: ‘Now all places are full of wars. For everywhere
passionate desires are rife and throughout all lands they arouse covetousness for the things which
belong to others.’ ‘The body,’ says Iamblichus,’ and the passionate desires of the body cause wars,
fightings, and dissensions. For wars have their origin in the effort to obtain possession of things that
are useful.’

17.  There remains what was said to Peter: ‘He that smiteth with the sword shall perish by the
sword.’ This relates, however, not to war in general, but specifically to private war; for Christ in not
allowing a defense of himself to be made, or in neglecting to defend himself, presents as the reason
that his kingdom is not of this world (John 18:36). This will be more appropriately treated in another
connection.

IX.   The agreement of the early Christians in regard to the subject under discussion is examined.
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1.  Whenever question is raised in regard to the interpretation of a writing, great weight is commonly
attributed both to subsequent usage and to the authority of wise men. This point of view ought to
be maintained also in the interpretation of Holy Writ. For it is not probable that the churches which
had been founded by the Apostles either suddenly, or in all cases, fell away from those teachings
which, though written down in concise form, the Apostles had more fully explained by word of
mouth or had even introduced into practice. Now those who oppose wars are wont to bring forward
several sayings of the early Christians in regard to which I have three things to say.

2.  In the first place, any inference based upon these sayings represents nothing more than the private
opinion of certain individuals, not the opinion of the churches publicly expressed. Further, the
authors of the sayings referred to are for the most part men who like to follow a road different from
that of others and to set forth a teaching on some point in rather a lofty strain. Such are Origen and
Tertullian; and these writers are, in fact, not self-consistent. For Origen says that bees were given
by God as an example to show ‘how wars, if ever there should arise a necessity for them, should be
waged in a just and orderly manner among men’; and the same Tertullian, who elsewhere seems to
be less in favor of capital punishment, said: ‘No one denies that it is a good thing when the guilty
are punished.’

In regard to military service Tertullian hesitates. For in his book On Idolatry he says: ‘The question
is raised whether the faithful can turn to military service, and whether the military can be admitted
to the faith’; and in this connection he seems inclined to a view adverse to military service. But in
the book On the Soldier’s Chaplet, having presented some considerations adverse to military service,
he immediately distinguishes those who were enrolled in military service before baptism from those
who enlisted after they were baptized. ‘Evidently,’ he says, ‘the condition of those whom the faith
finds already engaged in military service is altogether different, as was the condition of those whom
John admitted to baptism, also that of the very faithful centurions, of whom one was commended
by Christ, the other instructed by Peter. Nevertheless, having received the faith and having been
confirmed in it, either they must at once abandon the profession of arms, as many have done, or they
must resort to cleverness in every possible way (that is, they must " take every precaution ") that no
offence be committed against God.’ He recognized the fact, therefore, that the latter class remained
in military service after baptism; but this they would by no means have done if they had understood
that military service had been forbidden by Christ — no more than the soothsayers, the magicians,
and other practicers of forbidden arts a were permitted to remain in the practice of their art after
baptism. In the same book, praising a certain soldier, and that too a Christian, he says, ‘Oh soldier,
glorious before God!’

3.  My second observation is that Christians have often disapproved or avoided military service on
account of the condition of the times, which hardly permitted them to engage in such service without
committing certain acts in conflict with Christian law. In the letters of Dolabella to the Ephesians,
which are found in Josephus, we see that the Jews demanded exemption from service on military
expeditions, for the reason that, mingled with foreigners, they would not be able properly to keep
up the rites of their law, and because they would be forced to carry arms and make long marches on
the Sabbath day. Josephus further informs us that for the same reasons Jews requested and obtained
exemption from Lucius Lentulus. Elsewhere he relates that when the Jews were bidden to leave the
city of Rome some were enrolled in military service, others were punished because they would not
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serve on account of respect for the laws of their forefathers, that is, for the reasons which we have
mentioned.

Sometimes there was also a third reason, that they thought they would have to fight against those
of their own people; but from their point of view ‘to take up arms against those of their own people
was a crime,’ especially at a time when men of their own people were risking their lives in order to
keep the law of their forefathers. Whenever the Jews were able to safeguard themselves against these
disadvantages, they would engage in military service even under foreign kings, but ‘continuing in
the practices of their forefathers and living in accordance with their statutes’; and this they were
accustomed to stipulate in advance, as we know on the authority of Josephus.

Very similar to these hazards are those which Tertullian urges against the military service of his day.
In the book On Idolatry he says: ‘Incompatible are the oath of allegiance to God and that to man,
the standard of Christ and the standard of the Devil’; the reason is that soldiers were bidden to take
oath in the name of the gods of the nations, as Jupiter, Mars, and other divinities. But in the book
On the Soldier’s Chaplet he writes: ‘Shall he keep guard in front of temples whose worship he has
abjured, and sup in a place not acceptable to the Apostle, and defend by night those whom in the
daytime he has put to flight by means of exorcisms? ‘A little further on he adds: ‘How many other
things can be descried among the offences arising from the activities of the camp, which must be
regarded as transgressions?’

4.  In the third place we note that the Christians of the earliest time were fired by so great zeal to
attain to the most excellent things that they often interpreted divine counsels as commands. ‘The
Christians,’ says Athenagoras, ‘do not avail themselves of judicial procedure against those who seize
their property.’ Salvianus asserts that we are enjoined by Christ to abandon things which are the
subject of a lawsuit, provided only we get rid of litigation. And yet that principle, thus broadly
stated, is a matter of counsel, and a concern of the higher life; it was not laid down as a command.

The case is similar in respect to the taking of an oath, which most of the early Christians disapprove
without making any exception, although Paul used an oath, on an important occasion. The Christian
in Tatian says: ‘I refuse the office of praetor’; in Tertullian we read, ‘The Christian does not aspire
to the aedileship.’ In like manner Lactantius declares that the just man, such as he wishes the
Christian to be, will not engage in war; but at the same time and in the same way he declares that
the just man will not travel on the sea. How many of the early writers try to dissuade Christians from
second marriages. All the things recommended are praiseworthy, excellent, and in a high degree
pleasing to God; but they are not exacted of us by the required observance of any law.

These observations, then, will be adequate to meet the objections which are urged.

5.  In order to establish our case, first, on our side there is no lack of writers, and very early writers,
too, who hold the opinion that both capital punishment and war, the legitimacy of which depends
on the justification of capital punishment, may be lawfully resorted to by Christians. For Clement
of Alexandria says that the Christian, if he is summoned to power, as Moses was, will be for his
subjects a living law, and that he will reward the good, inflict punishment on the bad. And
elsewhere, describing the dress of the Christian, he says that it is seemly for a man to go barefoot,
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unless perchance he be in military service. In the Constitutions which bear the name of Clement of
Rome we read (Book VII, chap. 3): ‘Not as though all putting to death were unlawful, but only that
of an innocent person; nevertheless, even when justifiable, this has been reserved for magistrates
alone.’

6.  But let us leave the expressions of opinion by individuals and come to the authoritative public
practice of the church, which ought to be of very great weight. I say, then, that men engaged in
military service have never been refused baptism, or excommunicated from the Church; nevertheless
such action ought to have been taken, and would have been taken, if military service had been
irreconcilable with the provisions of the New Covenant.

In the Constitutions just quoted (Book VIII, chap. 22), the writer treats of those who in the olden
days were from time to time admitted to baptism, or excluded from it: ‘Let the soldier who asks for
baptism be taught to abstain from unjust acts and false accusations, and to be content with his wages.
If he obey these instructions, let him be admitted.’ Tertullian in his Apology, speaking in the name
of the Christians, says: ‘We sail with you and we engage in military service with you.’ A little before
he had said: ‘We are not of you, and we have filled all places belonging to you, your cities, islands,
fortified posts, towns, places of assembly, even your camps.’ In the same book he had related that
in answer to the prayers of Christian soldiers a rainstorm was sent to the Emperor Marcus Aurelius.
In the Chaplet he says that the soldier who had cast away his chaplet manifested a more steadfast
courage than his brethren, and shows that the man had many fellow soldiers who were Christians.

7.  Furthermore, there were some soldiers who, having suffered tortures and death for Christ,
received from the Church the same honor as the other martyrs. Among them are mentioned three
companions of Paul; Cerialis under Decius, and Marinus under Valerian; fifty soldier martyrs under
Aurelian; Victor, Maurus, and Valentine, a chief of soldiers, under Maximian, and about the same
time Marcellus the centurion; and Severianus, under Licinius. In regard to Laurentinus and Ignatius,
natives of Africa, Cyprian writes:

They once served as soldiers in the warfare of this world, but afterward as true and
spiritual soldiers of God they routed the Devil by confessing Christ, and through
martyrdom won the palms and glorious crowns bestowed by the Lord.

From all this it is clear what opinion the body of Christians held in regard to military service, even
before there were Christian emperors.

8.  It ought not to seem strange if in those times Christians did not willingly take part in criminal
proceedings, since very frequently judgement was to be passed upon Christians themselves. There
is the further consideration that in respect to other matters also the Roman laws were harsher than
accorded with Christian lenity; this is evident enough from a single instance, the senatus consultum
Silanianum. But after Constantine began to view the Christian religion with approval and advance
its interests, the infliction of capital punishment did not on that account cease. Constantine himself,
in fact, among other laws promulgated a law in regard to sewing up parricides in a leather bag, and
this law is extant in the Code, in the title Concerning those who have killed Parents or Children;
although, for the rest, in inflicting punishments Constantine was exceedingly mild, so that he is
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criticized by not a few historical writers because of his excessive leniency.’ Also he had in his army
a great many Christians, as history teaches us, and he inscribed the name of Christ upon his banner.
In consequence the military oath also was changed into the form which is found in Vegetius: ‘By
God and Christ and the Holy Spirit, and by the Majesty of the Emperor, which, next after God, ought
to be for mankind the object of love and respect.’

9.  And at that time among so many bishops, of whom a number had passed through the most cruel
sufferings for their religion, we do not read that there was a single one who by arousing fear of the
wrath of God sought to deter either Constantine from inflicting the death penalty and engaging in
war, or Christians from military service; this, too, in face of the fact that a great many of the bishops
were very alert guardians of discipline, and not at all disposed to hold back any suggestion regarding
the duty either of the emperors or of other persons. Such a bishop, in the time of Theodosius, was
Ambrose, who in his seventh discourse speaks as follows: ‘To serve as a soldier is not an offence,
but to serve as a soldier in order to obtain booty is a sin’; and in his work On Duties he says,
‘Bravery, which by means of war defends one’s native land from barbarians, or at home protects the
weak, or safeguards one’s associates from brigands, is complete justice.’ This argument seems to
me to be of so great force that I do not need to add anything to it.

10.  Nevertheless I am not unmindful of the fact that frequently bishops and Christian people by
interposing their supplications have averted punishments, and death penalties especially; also that
the custom had been introduced that they who had taken refuge in a church, should not be given up
except under a pledge that their lives would be spared, and that about Easter time those who were
being kept in prison on account of their crimes should be set free. But he who will take the pains to
weigh all the facts cited, and others like them, will find that these are the manifestations of Christian
goodness which seizes every opportunity to show mercy, not of a spirit that condemns all judicial
proceedings involving the death penalty. Hence such kindnesses, and even intercessions, were
restricted by various exceptions1 arising from both place and time.

11.  At this point in opposition to the view advocated by us some present the twelfth canon of the
Council of Nicaea, which runs as follows:

Those who, having been called by grace, at first manifested their zeal and faith and
laid off their soldier’s belt, but afterward returned as dogs to their vomit, some even
having given money and offered inducements in order to get back into military
service  —  let them, after having been hearers for three years, remain in penitence
for ten years. In the case of all of them, however, it is needful that the purpose and
the manner of their repentance be kept in view. They who through fear, and tears,
and long-suffering, and good works do show forth a sincere conversion shall, on
completing their term as hearers, be permitted to take part in the prayers, and after
that it shall be permissible for the bishop to be more kindly disposed toward them.
But they that have acted with indifference, and have thought that the formality of
entering a church was alone sufficient for conversion, are to complete the appointed
term without any reduction.

The period of thirteen years clearly enough indicates that we are here dealing not with a fault that
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is trivial or open to question but with a serious and undoubted offence.

12.  Now the matter here dealt with is beyond doubt idolatry. For the mention of the times of
Licinius in the eleventh canon, which precedes, ought to be considered as silently repeated in this
canon. It often happens that the meaning of canons which follow depends on the meaning of those
which precede; for an example reference may be made to the eleventh canon of the Council of
Elvira.

Licinius, in fact, in the words of Eusebius, ‘forced men out of military service unless they would
offer sacrifice to the gods.’ His example was afterward imitated by Julian, and for that reason
Victricius and others, we read, cast away the soldier’s belt for Christ. The same thing had been done
previously, under Diocletian, by eleven hundred and four soldiers in Armenia, of whom mention is
made in the martyrologies, and in Egypt by Mennas and Hesychius. Under such conditions in the
time of Licinius many cast away their belts; among them was Arsacius, who is named among the
confessors, and Auxentius, who afterward became bishop of Mopsuestia.

In consequence, soldiers who, pricked in conscience, had once cast away their belts, could not return
to military service under Licinius except by adjuring their Christian faith; and since that step was
all the more reprehensible for the reason that their former act evidenced in them a fuller knowledge
of the divine law, such backsliders are punished more severely even than those dealt with in the
preceding canon, who had renounced Christianity without running any risk of the loss of life or of
property. To interpret the canon which we have quoted as referring broadly to all military service
is altogether unreasonable. History in fact plainly testifies that those who had renounced military
service under Licinius, and, in order that they might not do violence to their Christian faith, had not
returned to it while Licinius was in power, received from Constantine an option, to remain exempt
from military service if they so desired, or to return to military service; beyond doubt many chose
the latter alternative.

13.  Some urge in opposition also the letter of Leo, which says ‘It is contrary to the rules of the
Church, after an act of penitence, to return to secular service of arms.’ But we must know that in the
case of penitents no less than in that of the clergy and ascetics there was required a mode of life not
merely Christian, but of conspicuous holiness, in order that their example might be as effective for
correction as it had previously been for the committing of sin.’ Similarly in the most ancient
formulated customs of the Church which, to render them more acceptable through a more impressive
name, were commonly called the Apostolic Canons, in the eighty-second canon the rule is laid
down: ‘Let no bishop, priest or deacon devote himself to the profession of arms, and at the same
time remain in the service of Rome and retain his priestly function. To Caesar belong the things that
are Caesar’s, and unto God the things that are God’s.’ By this very statement it is made clear that
Christians who did not aspire to the honor of the clerical profession were not forbidden to engage
in military service.

14.  It was, furthermore, forbidden to admit to the clerical profession those who, after baptism, had
taken office as magistrates or had assumed military responsibilities, as may be seen in the letters of
Syricius and Innocent, and in the canons of the Council of Toledo. Candidates for orders, as we
know, were chosen not from among Christians of any and every sort but only from among those who



Hugo Grotius: The Law of War and Peace (1625) Page 55

©  Copyright 2005 Lonang Institute

had presented an example of the most correct life. Again, the obligation imposed by military service
and by some magistracies was permanent; but those who were set aside for the sacred office were
not to allow themselves to be distracted by any outside responsibility or daily task. For this reason
the sixth canon ordered that no bishop, priest or deacon should administer secular interests, the
eightieth that they should not become involved in public administration. The sixth of the African
canons ordered that they should not assume charge of the interests of others, or the defense of
others’ causes. Consistently with this decree Cyprian thinks it altogether wrong for these officers
of the Church to be appointed guardians.

15.  In support of our view we have the clearly formulated judgement of the Church in the first
Council of Arles, which was held under Constantine. The third canon of that Council reads thus: ‘In
regard to those who cast away their arms in time of peace, it was decreed that they abstain from the
communion.’ This has reference to those who deserted from the army in times when there was no
persecution; for that is what Christians meant by the term peace, as is apparent from Cyprian and
others. There is the further example of the soldiers under Julian, whose progress in Christianity was
so great that they were ready to bear witness to Christ by their death. Ambrose speaks of them in
these words:

The Emperor Julian, although an apostate, nevertheless had Christian soldiers under
him. When he said to them, ‘Go into battle in defense of the state,’ they were
obedient to him; but when he would say to them, ‘Bear arms against Christians,’ they
recognized as their leader the ruler of heaven.

Such spirit long before had been manifested by the Theban legion, which in the reign of Diocletian
had received the Christian religion from Zabdas, thirtieth bishop of Jerusalem, and afterward gave
an example of Christian steadfastness and long-suffering memorable for all time. To this example
we shall refer later.

16.  Here it may suffice to quote the utterance of the members of the Theban legion, which with
compact brevity sets forth the duty of the Christian soldier:

To oppose any foe whatsoever we offer our hands, which we deem it impious to stain
with the blood of the innocent. Our right hands themselves know how to fight against
wicked men and enemies; they do not know how to tear in pieces righteous men and
fellow citizens. We remember that we took up arms on behalf of citizens rather than
against citizens. We have always fought on behalf of justice, on behalf of loyalty, on
behalf of the safety of the innocent; up to the present time this has been the reward
for our dangers. We have fought on behalf of the faith; and how are we to keep our
faith toward you — the words are addressed to the Emperor — if we do not show
forth faith toward God?

Basil spoke thus of the Christians of the earlier time:

Slayings in war our ancestors did not consider as murder; they considered that those
who fight in defense of virtue and righteousness are absolved.
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CHAPTER 3
Distinction Between Public and Private War;

Explanation of Sovereignty

I.   Division of war into public and private.
1.  THE first and most essential division of war is that into public war, private war, and mixed war.

A public war is that which is waged by him who has lawful authority to wage it; a private war, that
which is waged by one who has not the lawful authority; and a mixed war is that which is on one
side public, on the other side private. Let us deal first with private war, as the more ancient.

2.  That private wars in some cases may be waged lawfully, so far as the law of nature is concerned,
is, I think, sufficiently clear from what was said above, when we showed that the use of force to
ward off injury is not in conflict with the law of nature. But possibly some may think that after
public tribunals had been established private wars were not permissible. For although public
tribunals are the creation not of nature but of man, it is, nevertheless, much more consistent with
moral standards, and more conducive to the peace of individuals, that a matter be judicially
investigated by one who has no personal interest in it, than that individuals, too often having only
their own interests in view, should seek by their own hands to obtain that which they consider right;
wherefore equity and reason given to us by nature declare that so praiseworthy an institution should
have the fullest support. Says Paul the jurist, ‘Individuals must not be permitted to do that which the
magistrate can do in the name of the state, in order that there may be no occasion for raising a
greater disturbance.’ ‘The reason,’ King Theodoric said, ‘why laws were clothed with a reverential
regard, was that nothing might be done by one’s own hand, nothing on individual impulse. For what
difference is there between tranquil peace and the hurly-burly of war, if controversies between
individuals are settled by the use of force? ‘

The laws term it a use of force ‘when an individual tries to enforce his claim to what he thinks is due
him without having recourse to a judge.’

II.   The proposition, that according to the law of nature not all private war is impermissible since
the establishment of courts, is defended, illustrations being added.
1.  It is surely beyond doubt that the licence which was prevalent before the establishment of courts
has been greatly restricted, Nevertheless there are circumstances under which such licence even now
holds good, that is, undoubtedly, where judicial procedure ceases to be available. For the law which
forbids a man to seek to recover his own otherwise than through judicial process is ordinarily
understood as applicable only where judicial process has been possible.

Now judicial procedure ceases to be available either temporarily or continuously. It ceases to be
available temporarily when one cannot wait to refer a matter to a judge without certain danger or
loss. It ceases to be available continuously either in law or in fact: in law, if one finds himself in
places without inhabitants, as on the sea, in a wilderness, or on vacant islands, or in any other places
where there is no state; in fact, if those who are subject to jurisdiction do not heed the judge, or if
the judge has openly refused to take cognizance.



Hugo Grotius: The Law of War and Peace (1625) Page 57

©  Copyright 2005 Lonang Institute

2.  What we said, that even after the establishment of courts not all private wars were in conflict with
the law of nature, can be supported also from the law which was given to the Jews; for therein
through the agency of Moses God said (Exodus 22:2): ‘If the thief be found breaking in, and be
smitten so that he dieth, there shall be no bloodguiltiness for him. If the sun be risen upon him, there
shall be bloodguiltiness for him.’

It seems clear that this ordinance, which makes so careful a distinction, not only assures impunity
but also explains the law of nature, and that it is not founded upon a special divine mandate, but
grounded in common equity. Hence, we see, other nations also followed it. Well known is the
provision of the Twelve Tables, undoubtedly taken from the ancient Attic law: ‘If a theft has been
committed at night, and any one has killed the thief, be it that the thief was rightly slain.’ Thus by
the laws of all peoples known to us the person who in peril of his life has by means of arms defended
himself against an assailant is adjudged innocent. An agreement so manifest furnishes in itself the
proof that in it there is nothing in conflict with the law of nature.

III.   The proposition is defended that private war in some cases is permissible even according to
the law of the Gospel, objections being met.
1.  In the case of the volitional divine law in its more perfect form, that is, the law of the Gospel, a
greater difficulty presents itself. I do not doubt that God, Who has over our lives a more absolute
right than we ourselves, might have required of us so great a degree of forbearance that, as
individuals, when confronted with danger, it would be our duty to allow ourselves to be killed rather
than to kill. But did God purpose to bind us in so extreme a fashion? That is the point which we are
to investigate.

On the affirmative side, two passages are commonly brought forward to which, in the discussion of
the general question, we have already referred. They are: ‘But I say unto you, Resist not him that
is evil’ (Matthew 5:39); and ‘Avenge not yourselves, beloved’ (Romans 12:19), where the Latin
translation has ‘Defend not yourselves, beloved.’ A third passage is in the words of Christ to Peter:
‘Put up again thy sword into its sheath; for all they that take the sword shall perish with the sword.’
In this connection some add also the example of Christ, who died for his enemies (Romans 5:8, 10).

2.  Among the early Christians there was no lack of those who did not indeed disapprove of public
war, but who thought that in the case of an individual self-defense was forbidden. The passages of
Ambrose favorable to war we quoted above. Familiar to all are the statements of Augustine, which
are even more numerous and more clear. But the same Ambrose says: ‘And perchance He said to
Peter, who offered him two swords, ‘ It is enough,’ as if He had said that the use of the sword in
self-defense was permissible up to the time of the Gospel; with the implication that the teaching of
the law stressed equity, while the teaching of the Gospel stressed truth.’ And in another passage he
adds: ‘The Christian, even if he fall in the way of an armed brigand, cannot strike in turn one who
strikes him, from fear that, while defending his safety, he mar his piety.’

‘I find no fault,’ says Augustine, ‘with the law which permits the slaying of such people’ (brigands
and others who assault with violence), ‘but I do not see how to justify those who put them to death.’
In another connection he declares: ‘The idea of killing men in order not to be killed by them is not
acceptable to me, unless, perchance, in the case of a soldier or of a public functionary acting not for
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himself but on behalf of others, in the exercise of a lawful authority.’ It is plain enough, from Basil’s
second letter to Amphilochius, that he held the same view.’

3.  The contrary opinion, that no such degree of forbearance is required, is certainly more common,
and also seems to me more true. For in the Gospel we are bidden to love our neighbor as ourselves,
not above ourselves; further, if a like evil threatens, we are not forbidden to look out for ourselves
in preference to others, ‘as we showed above on the authority of Paul when he was explaining the
rule of kindness.

Perhaps some one may press the point and say: ‘Even if I may be able to give the preference to my
own advantage over the advantage of my neighbor, this would not hold in the case of unequal
advantages; wherefore I ought rather to give up my life than to suffer that my assailant fall into
eternal damnation.’ But the answer may be made that in many cases even the man who is attacked
has need of time for repentance, or probably thinks he has; and the assailant also may have time for
repentance before death. Further, from the point of view of morals it is not clear that that ought to
be accounted a danger into which a man has thrown himself, and from which he can extricate
himself.

4.  Up to the very last some of the Apostles, under the eye of Christ and with his knowledge,
certainly seem to have made their journeys armed with swords. From Josephus we learn that other
Galileans, when hastening from their country toward Jerusalem, did the same thing, because the
roads were infested with highwaymen; and he has reported a similar practice on the part of the
Essenes, the most inoffensive of men. Thus it came about that when Christ was saying that the time
was at hand when even a garment should be sold in order to buy a sword (Luke 22:36), the Apostles
at once answered that among their company there were two swords; and in that company there were
none except Apostles.

What Christ said, then, does not in truth embody a command; it is, rather, a proverbial expression,
indicating that extremely serious dangers threatened. This is clearly shown by the contrasting
reference to the earlier time (verse 35), which had been safe and propitious. Nevertheless the words
are such as plainly to suggest what was customary, and what the Apostles considered permissible.

5.  Rightly did Cicero declare that ‘It would surely not be permissible to have swords, if it were not
in any way permissible to use them.’ Again, the precept ‘Resist not him that is evil’ is not more
general in its application than that which follows, ‘Give to every one that asketh thee.’ The latter,
nevertheless, is modified by the restriction, provided that we do not overburden ourselves. Nothing
is added to the precept about giving which restricts its application, and it is limited by the sense of
equity alone; but the precept about not resisting carries with it an explanation in the concrete
example of a slap. It is, then, to be understood that the obligation not to offer resistance is absolutely
binding upon us only when the injury which threatens us is either a slap, or something in the same
class. Otherwise it would have been more in accordance with what is right to say: ‘Resist not him
that doeth injury, but give up life itself rather than to make use of weapons.’

6.  In the words of Paul to the Romans, ‘Avenge not yourselves,’ the Greek has the meaning
‘avenge,’ not ‘defend’; so also Judith 1:11, and 2:1; Luke 18:7, 8, and 21:22; 2 Thessalonians 1:8;
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2 Peter 2:14; Romans 13:4; 1 Thessalonians 4:6.
This is made perfectly plain by the context; for the injunction ‘Render to no man evil for evil’ had
preceded, and these words are applicable only to revenge, not to defense. And in support of his
contention Paul cites the sentence from Deuteronomy: ‘Justice is mine, I will repay,’ where the
Hebrew has ‘to me also vengeance.’ Both the proper use of the term in Hebrew shows that
vengeance is meant, and the meaning of the passage does not permit us to suppose that defense can
be referred to.

7.  What was said to Peter does in fact contain a prohibition of the use of the sword, but not of such
use in defense. Peter did not have need to defend himself; for in regard to his disciples Christ had
already said (John 18:8, 9): ‘Let these go their way, that the word might be fulfilled which he spake,
of those whom thou hast given me I lost not one.’ And there was no need to defend Christ, for he
did not wish to be defended. So in the narrative of John Christ adds the reason for the prohibition
(John 18:11): ‘The cup which the Father hath given me, shall I not drink it?’ And in Matthew he
says: ‘How then should the Scriptures be fulfilled, that thus it must be?’ Peter, then, being
impetuous, was impelled by a desire for revenge, not for defense. Further, he was taking up arms
against those who were corning as representatives of the public authority; whether under any
circumstances resistance should be offered to those representing the public authority is a question
by itself, to which we must return later.

Now the sentence which our Lord adds, ‘All they that have taken up the sword shall perish by the
sword,’ is either a proverb taken from common usage, signifying that bloodshed is provoked by
bloodshed, and that in consequence the use of weapons is never free from hazard; or, in accordance
with the opinion held by Origen, Theophylactus, Titus, and Euthymius, it means, that we ought not
to forestall God by taking the vengeance which He himself will sufficiently exact in His own time.
Evidently of such import is the verse in Revelation (13:10): ‘If any man shall kill with the sword,
with the sword must he be killed. Here is the patience and the faith of the saints.’ In agreement
therewith is the comment of Tertullian: ‘An all-sufficing Depositary for our patience is God. If you
leave with Him a wrong, He is the avenger; if suffering, He is the physician; if death, He raises from
the dead. How great is the privilege of patience, to have God as her Debtor!’ At the same time, in
these words of Christ there seems to be a prophecy of the punishment which the sword of the
Romans was to exact from the blood-guilty Jews.

8.  As for the example of Christ, when we are told that He died for His enemies the rejoinder may
be made that all the acts of Christ exemplify virtue in fullest measure, that it is praiseworthy to
imitate them, so far as possible, and that such imitation will not fail of its reward; nevertheless not
all His acts are of such a character that they proceed from a law, or themselves establish a law. For
in dying for His enemies and for the ungodly Christ acted not in obedience to any law, but in
accordance with a special promise and covenant, as it were, made with the Father; if He should thus
die the Father promised to Him not only supreme glory but a people that should endure forever
(Isaiah 53:10). That in other respects this act is as it were unique, to which scarcely any parallel can
be found, Paul shows (Romans 5:7). Christ, furthermore, bids us expose our lives to danger not for
any and every person, but on behalf of them that share the same profession (1 John 3:16).

9.  The opinions which are cited from the Christian writers seem in part to embody counsel and
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exhortation to a lofty purpose rather than a rigid rule; in part they are the personal views of the
writers themselves, and do not reflect opinions shared by the whole Church. In fact in the most
ancient canons, which are called Apostolic, only he is cut off from the communion who in a quarrel
has killed his opponent with the first blow ‘on account of the excess of passion.’ This opinion
Augustine himself, whom we have quoted for the opposite view, seems to approve (On Exodus, qu.
84).

IV.   Division of public war into formal and less formal.
1.  Public war is either formal, according to the law of nations, or less formal.

The word ‘formal’ I use here as equivalent to ‘legal’ (iustum) in the sense in which we speak of a
legal will (iustum testamentum) as distinguished from codicils, and a legal marriage as distinguished
from the union of slaves (contubernium). This does not mean that it is not permissible for any one
to make codicils who may desire to do so, or for a slave to have a woman living with him (in
contubernio); but it does mean that from the point of view of the civil law the formal will and the
formal marriage have certain peculiar effects. It is useful to note this distinction; for many, having
a wrong understanding of the word ‘legal’ (iustum) in such a connection think that all wars, to which
the adjective ‘legal’ (iusta) is inapplicable, are under condemnation as inconsistent with justice or
not permissible.

In order that a war may be formal, according to the law of nations, two conditions are requisite: first,
that on both sides it be waged under the authority of the one who holds the sovereign power in the
state; then, that certain formalities be observed, which we shall discuss later in the proper
connection. Since both conditions are conjointly requisite, one without the other does not suffice.

2.  A less formal public war may lack the formalities referred to, may be waged against private
persons, and on the authority of any public official. And surely if the matter be viewed without
reference to the laws of particular states, it would seem that every public official has the right to
wage war for the protection of the people entrusted to his charge, and also in order to maintain his
jurisdiction if assailed by force. But because the whole state is endangered by war, provision has
been made by the laws of almost every state that war may be waged only under the authority of him
who holds the sovereign power in the state.

Such a provision is to be found in the last book of Plato On Laws. In the Roman law he is declared
guilty of treason who has waged war, or made a levy, or brought together an army without the order
of the emperor; the Cornelian Law, proposed by Lucius Cornelius Sulla, had said, ‘without the order
of the people.’ In the Code of Justinian, there is extant an imperial constitution of Valentinian and
Valens bearing on the same point: ‘No person shall have the authority to inaugurate a movement of
arms of any sort without our knowledge and without consulting us.’ Here belongs the statement of
Augustine: ‘The order which is according to nature and adapted to the maintenance of peace among
mortals demands that the authority and the decision in respect to commencing war reside in those
who hold the chief authority.’

3.  But as all statements, no matter how general, are to be interpreted in the light of justice, so also
is this law. For in the first place it cannot be doubted that it is permissible for a public official, who
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has proper authority over a district, through his subordinates to restrain by force a few that are
disobedient, whenever there is no need of larger forces for the purpose, and danger does not threaten
the state.

Again, if the danger is so pressing that time does not permit consultation with him who has the
supreme authority in the state, in that case also necessity will make an exception. Of such a
justification Lucius Pinarius, who was in command of the garrison at Enna, in Sicily, availed
himself. Having learned with certainty that the people of the town were planning to revolt to the
Carthaginians, he had them massacred, and so held possession of Enna. When no such necessity was
present, Franciscus de Victoria presumed to ascribe to citizens of towns the right to carry on war in
order to redress wrongs which the king had neglected to prosecute; but his view is deservedly
rejected by others.

V.   Whether there may be a public war waged by the authority of a public official not having
sovereign power, and when.
1.  The jurists, however, are by no means agreed regarding the circumstances under which minor
public officials may have the right to inaugurate a movement of arms, or whether such a war should
be called a public war. The affirmative view is held by some, the negative by others.

Truly if we use the word public as including whatever is done by the authority of an official, there
is no doubt that such wars are public, and consequently those who under conditions of this sort
oppose public officials expose themselves to the punishment awaiting men that stubbornly resist
their superiors. But if the word public is understood in a higher sense as characterizing that which
is done with due formality, as beyond question this word often is, such wars are not public, for the
reason that both the decision of the sovereign power and other conditions are necessary for the
fulfillment of the legal requirements involved. And I am not affected by the consideration that even
in disturbances of the kind under consideration men who resist authority are ordinarily deprived of
their property, which may even be turned over to the soldiers. For such occurrences are not so
peculiar to formal war that they may not also take place under other conditions.

2.  This situation, moreover, may arise, whereby in an empire having a wide extent of territory,
subordinate authorities may have a delegated power of beginning war. If such a situation does arise,
we are to consider that the war is actually being waged by virtue of the sovereign authority; for he
who vests another with the right to do anything is himself regarded as doer of it.

3.  A more controverted question is whether, in case such an authorization has not been given, the
presumption that such an authorization is intended will be sufficient.

The affirmative view ought not, I think, to be conceded. For it is not enough to consider what under
such conditions would be acceptable to him who holds the sovereign power if he could be consulted;
the real point to be considered is, what he would wish to have done without consulting him in a
matter admitting delay, or of doubtful expediency, if a general law covering the case were to be
passed. For although in a particular instance a consideration influencing the decision of the head of
the state may seem, if examined from a particular point of view, to be inapplicable, yet, generally
speaking, the consideration arising from the desire to avoid danger does not cease to apply. This
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general consideration cannot have its proper weight if every public official takes the decision of such
questions into his own hands.

4.  Not without just reason, then, was Gnaeus Manlius accused by his legionary commanders
because he had made war upon the Galatians without the authorization of the Roman people. For
although there had been legions of Gauls in the army of Antiochus, nevertheless, after peace had
been made with Antiochus, the question, whether punishment for that offence should be visited upon
the Galatians, was not for Gnaeus Manlius to decide but for the Roman people.

Cato wished to have Julius Caesar delivered up to the Germans because he had made war on them;
but I believe that he had in mind not so much the question of right as a desire to free the city from
the fear of a prospective master. The Germans, in fact, had helped the Gauls, who were enemies of
the Roman people, and consequently they had no reason to complain that a wrong had been done
to them, provided the Roman people had a just cause for making war on the Gauls. But Caesar ought
to have been satisfied with driving the Germans out of Gaul, the province which had been assigned
to him; he ought not to have carried war against them into their own territory without first consulting
the Roman people, especially since there was no imminent danger from that source. The Germans
therefore did not have the right to demand that Caesar be surrendered to them, but the Roman people
had the right to punish him, on grounds clearly similar to those which the Carthaginians set forth in
their answer to the Romans:

I consider that the question at issue is not whether Saguntum was attacked in
accordance with a decision of an individual or of the state, but whether it was
attacked rightfully or wrongfully. For the question whether our citizen acted in
accordance with our decision, or his own, is our business, and to us belongs the
punishment of a citizen of ours. The subject of discussion between you and us is
merely, whether under our treaty the attack was permissible.

5.  Marcus Tullius Cicero defended the action of Octavius and of Decimus Brutus in taking up arms
against Antony on their own initiative. And yet, even if it were settled that Antony deserved to be
treated as an enemy, they ought to have waited for the decision of the senate and the Roman people
as to whether it was in the public interest to overlook the action of Antony or to avenge it; to come
to terms of peace, or rush to arms. No one, in fact, is compelled to avail himself of a right of which
the use frequently involves the risk of loss. Again, even if Antony were adjudged a public enemy,
it was for the senate and the Roman people to decide to whom they would prefer that the conduct
of the war should be entrusted. Thus, when Cassius requested auxiliary troops of the Rhodians in
accordance with the treaty, they answered that they would send the forces if the Roman senate
should so direct.

6.  This illustration  —  and there are many others  —  may serve to remind us that we are not to
receive with approval everything which authors, no matter how famous, may, tell us; they are under
the influence often of their times, often of their feelings, and they fit ‘their measuring-rule to the
stone.’ Wherefore in these matters we must make every effort to use a discriminating judgement and
not allow ourselves rashly to seize upon something as a precedent which can be exculpated rather
than praised. In the use of such a method vicious errors are commonly committed.
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7.  Since, then, it has been said that a public war ought not to be waged except by the authority of
him who holds the sovereign power, for the understanding both of this subject and of questions
relating to formal war, and consequently for the understanding of many other questions, it will be
necessary to understand what sovereignty is, and who hold it. This inquiry is all the more necessary
because learned men of our own age, treating the matter from the point of view of usage under
present conditions rather than from that of the truth, have added greatly to the complexity of the
subject, which in itself was far from simple.

VI.   In what the civil power consists.
1.  The moral faculty of governing a state, which is ordinarily designated by the term civil power,
is described by Thucydides as having three characteristics. He speaks of a state, which truly is a
state, as ‘having its own laws, courts, and public officials.’

Aristotle distinguishes three parts in the government of a state deliberation in regard to matters of
common interest; the choice of officials; and the administration of justice. To the first he refers
deliberation in regard to war, peace, the making and abrogation of treaties, and legislation. To this
he adds, further, deliberation in regard to the death penalty, exile, confiscation of property, and
proceedings in cases of extortion, that is, as I interpret the passage, the administration of justice in
criminal cases, since previously in treating the administration of justice he has dealt with cases
involving the interests of individuals only.

Dionysius of Halicarnassus notes three principal functions the right to create and appoint to public
offices; the right to make and abrogate laws; and the right of decision regarding war and peace. In
another passage he adds a fourth, the right to render judicial decisions; elsewhere, again, he includes
also the administration of matters pertaining to worship, and the convening of assemblies of the
people.

2.  Now if one wishes to make an exact division he will find it possible easily to include everything
relating to civil power in such a way that there will be nothing omitted and nothing superfluous. For
he who governs a state governs it in part through his own agency, in part through others. He governs
through his own agency by devoting his attention either to general interests or to particular interests.
In devoting himself to general interests he concerns himself with framing and abrogating laws
respecting religious matters (so far as the care of religious matters belongs to the state) as well as
secular. The branch of the science of government which deals with such matters Aristotle calls
architectonic, ‘the architectural.’

The particular interests, with which he who governs concerns himself, are either exclusively public
interests, or private interests which have a relation to public interests. Exclusively public interests
are either actions, as the making of peace, of war, and of treaties; or things, such as taxes, and other
things of a like nature, wherein the right of eminent domain, which the state has over citizens and
over the property of citizens for public use, is included. The branch of the science of government
which deals with such matters Aristotle designates by the general term ‘political,’ that is ‘civil,’ and
‘deliberative.’

Private interests are controversies between individuals the termination of which by public authority
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is important for the tranquillity of the state. The branch of the science of government concerned
therewith is called by Aristotle ‘the judicial.’

The affairs that are administered through others are administered either through public officials, or
through other responsible agents, among whom ambassadors are included.

In these things, then, the civil power consists.

VII.   What sovereignty is.
1.  That power is called sovereign whose actions are not subject to the legal control of another, so
that they cannot be rendered void by the operation of another human will. When I say ‘of another,’
I exclude from consideration him who exercises the sovereign power, who has the right to change
his determinations; I exclude also his successor, ‘who enjoys the same right, and therefore has the
same power, not a different power. Let us, then, see who is the subject of sovereignty.

The subject of a power is either common or special. Just as the body is a common, the eye a special
subject of the power of sight, so the state, which we have defined above as a perfect association, is
the common subject of sovereignty.

2.  We exclude from consideration, therefore, the peoples who have passed under the sway of
another people, such as the peoples of the Roman provinces. For such peoples are not in themselves
a state, in the sense in which we are now using the term, but the inferior members of a great state,
just as slaves are members of a household.

Again, it happens that several peoples may have the same head, while nevertheless each of them in
itself forms a perfect association. While in the case of the natural body there cannot be one head
belonging to several bodies, this does not hold also in the case of a moral body. In the case of a
moral body the same person, viewed in different relations, may be the head of several distinct
bodies. A clear proof of this may be found in the fact that on the extinction of the reigning house,
the right of government reverts to each people separately.

It may also happen that several states are bound together by a confederation, and form a kind of
‘system,’ as Strabo in more than one passage calls it, while nevertheless the different members do
not cease in each case to retain the status of a perfect state. This fact was noted by other writers, and
by Aristotle also in more than one passage.

3.  It may be granted, then, that the common subject of sovereignty is the state, understood as we
have already indicated. The special subject is one or more persons, according to the laws and
customs of each nation; ‘the first power,’ according to Galen, in the sixth book of his treatise On the
Teachings of Hippocrates and Plato.

VIII.   The opinion that sovereignty always resides in the people is rejected, and arguments are
answered.
1.  At this point first of all the opinion of those must be rejected who hold that everywhere and
without exception sovereignty resides in the people, so that it is permissible for the people to restrain
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and punish kings whenever they make a bad use of their power. How many evils this opinion has
given rise to, and can even now give rise to if it sinks deep into men’s minds, no wise person fails
to see. We refute it by means of the following arguments.

To every man it is permitted to enslave himself to any one he pleases for private ownership, as is
evident both from the Hebraic and from the Roman Law. Why, then, would it not be permitted to
a people having legal competence to submit itself to some one person, or to several persons, in such
a way as plainly to transfer to him the legal right to govern, retaining no vestige of that right for
itself? And you should not say that such a presumption is not admissible; for we are not trying to
ascertain what the presumption should be in case of doubt, but what can legally be done.

It is idle, too, to bring up the inconveniences which result, or may result, from such a procedure; for
no matter what form of government you may devise, you will never be free from difficulties and
dangers. Says the comedy:

Have this with that, then, if you choose,
Or that with this together lose.

2.  Just as, in fact, there are many ways of living, one being better than another, and out of so many
ways of living each is free to select that which he prefers, so also a people can select the form of
government which it wishes; and the extent of its legal right in the matter is not to be measured by
the superior excellence of this or that form of government, in regard to which different men hold
different views, but by its free choice.

3.  In truth it is possible to find not a few causes which may impel a people wholly to renounce the
right to govern itself and to vest this in another, as, for example, if a people threatened with
destruction cannot induce any one to defend it on any other condition; again, if a people pinched by
want can in no other way obtain the supplies needed to sustain life. For if the Campanians,
constrained by necessity, once made themselves subject to the Roman people a in the manner
indicated by these words: ‘The people of Campania, and the city Capua, the lands, the shrines of the
gods and all things of gods and men in our possession we give over, Conscript Fathers, to your
dominion’; and if, according to Appian, some peoples desiring to make themselves subject to the
Roman people were not even permitted to do so, what is there to prevent any people from giving
itself up, in the same way, to one exceedingly powerful man I In Virgil we read:

Nor when, by terms of unjust peace compelled,
Himself to sovereign power he shall subject.

It may happen, again, that the head of a house possessing great estates may be unwilling under any
other conditions to allow permanent residents to come upon his lands; or that the owner of a great
number of slaves may set them free upon condition that they submit to his authority and pay him
taxes. For these supposed cases we do not lack concrete examples. Of the slaves of the Germans we
read in Tacitus:

Each controls his own place of habitation, his own household. The master exacts
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from him a certain amount of grain, or live stock, or clothing, as from a tenant, and
the slave renders obedience up to the limit of this requirement.

4.  Further, as Aristotle said that some men are by nature slaves, that is, are suited to slavery, so
there are some peoples so constituted that they understand better how to be ruled than to rule. Such
an opinion the Cappadocians seem to have entertained in regard to themselves; they preferred life
under a king to the freedom offered them by the Romans, declaring that they could not live without
a king. So Philostratus, in his Life of Apollonius, says that it is absurd to grant to Thracians,
Mysians, and Getans a freedom in which they do not have pleasure.

5.  Some, again, cannot fail to be impressed by the example of nations which for a number of
centuries have lived happily enough under a form of government clearly monarchical. ‘According
to Livy the cities which were under the rule of Eumenes would not have been willing to exchange
their lot for that of any free city. Sometimes the condition of a state is such that it seems possible
to assure its safety only through the unrestricted rule of one man;’ such, in the view of many
discerning persons, was the condition of the Roman state in the time of Augustus Caesar.

For these and similar reasons, then, it not only can happen, but actually does happen, that men make
themselves subject to the rule and power of another, as Cicero also observes, in the second book of
his treatise On Duties.

6.  Just as private property can be acquired by means of a war that is lawful (iustum), according to
our use of the term above, so by the same means public authority, or the right of governing, can be
acquired, quite independently of any other source. What has been said, again, must not be
understood as limited to the maintenance of the rule of a monarch, when that is the type of
government concerned; for the same right and the same course of reasoning hold good in the case
of an aristocracy which governs with the exclusion of the common people. What shall I say of this
fact, that no republic has ever been found to be so democratic that in it there were not some persons,
either very poor people or foreigners, also women and youths, who were excluded from public
deliberations?

7.  Some peoples, moreover, have under their sway other peoples ‘as subject to them as if they
obeyed kings.’ Hence the question: ‘Is the people of Collatia its own master?’ Thus it is said of the
Campanians, after they had given themselves over to the Romans, that they had become subject to
a foreign power; of Acarnania and Amphilochia, that they were under the jurisdiction of the
Aetolians; of Peraea and Caunus, that they were under the sway of the Rhodians; and of Pydna, that
it was given by Philip to the people of Olynthus.

When the towns which had been subject to the Spartans were delivered from Spartan domination,
they received the name of Eleutherolacones, ‘Free Lacedaemonians.’ The city Cotyora is mentioned
by Xenophon as having belonged to the people of Sinope. According to Strabo, Nice, in Italy, was
assigned to the people of Marseilles, and the island of Ischia to the people of Naples. So we read in
Frontinus that the town Calatis was assigned to the colony of Capua, and Caudium to the colony of
Beneventum, with their territories. Otho gave the Moorish states as a present to the province of
Baetica; the fact is on record in Tacitus. All these territorial adjustments must be set aside as null
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and void if we take the position that the right to govern is always subject to the judgement and will
of those who are governed.

8.  That in fact there have been kings who did not derive their power, even in a general way, from
the will of the people, sacred and secular history alike bear witness. God says, addressing the people
of Israel, ‘If thou shalt say, I will set a king over me’; and to Samuel He said: ‘Show unto them the
manner of king that shall reign over them.’ Hence the anointed king is said to be ‘over the people,’
‘over the Lord’s inheritance,’ ‘over Israel’; and Solomon is said to be ‘king over all Israel.’ Thus
David gives thanks to God because he has made his people subject to him; and Christ says,’ The
kings of the Gentiles have lordship over them.’ Familiar are the lines of Horace:

O’er their own herds the rule of fearsome kings,
O’er kings themselves the rule of Jove abides.

9.  Seneca thus describes three types of government: ‘Sometimes it is the people that we ought to
fear; sometimes, if the constitution of the state is such that most of the public business is transacted
by the senate, influential men in the state are feared; and sometimes individuals, upon whom the
power of the people, and over the people, has been conferred.’ Such are the men of whom Plutarch
says that ‘they have supreme power not only in accordance with the laws but also over the laws.’
In Herodotus Otanes thus characterizes sovereignty in the hands of one person: ‘To do whatever one
pleases, without being accountable to anyone.’ Dio of Prusa defines the power of the king in similar
terms: ‘So to rule as not to be accountable to anyone.’ Pausanias, in his Messenia, contrasts ‘the
power of a king with a power which has to assume responsibility for its acts.’

10.  Aristotle says that there are some kings who are vested with the same powers that in other cases
the nation itself has, over itself and its possessions. Thus after the Roman emperors began to make
use of a power veritably royal, it was said that to these the people had transferred all their own
authority and power, even over themselves, as Theophilus explains. Hence that saying of Marcus
Aurelius the philosopher: ‘No one but God alone can be judge of an emperor.’

Of such an emperor Dio says (Book LIII): ‘He is free, and master of himself and of the laws, so that
he both does what he wishes and does not do what he does not wish to do.’ Such in ancient times
at Argos, in Greece, was the royal power of the descendants of Inachus; for in the Argive tragedy
of the Suppliants, Aeschylus represents the people as thus addressing the king:

Thou art the city, thou the commonweal,
A sovereign thou not subject to a judge;
Upon thy throne, as on an altar raised,
Thou rulest all things by thy single will.

11.  In a far different way Theseus, himself a king, in Euripides speaks of the commonwealth of the
Athenians:

Not ruled
By one man is our city, but ‘tis free.



Hugo Grotius: The Law of War and Peace (1625) Page 68

©  Copyright 2005 Lonang Institute

The people rules, bestowing year by year
Office on this or that in turn.

For Theseus, as Plutarch explains, was only a military leader and guardian of the laws; in other
respects he was on a level with the mass of citizens.’

In the light of such instances, clearly kings who are subject to the people are not properly called
kings. Thus according to Polybius, Plutarch, and Cornelius Nepos, after the time of Lycurgus, and
especially after the office of ephor was created, the kings of the Lacedaemonians were kings only
in name, not in fact. This example was followed also by other peoples in Greece. Says Pausanias,
in the part of his work relating to Corinth: ‘The Argives who, from time immemorial, had been
devoted to equality and liberty, reduced the royal power to the extreme limit, with the result that
they left to the sons and successors of Cisus nothing of kingly power except the name.’ Aristotle
declares that such kingships do not constitute a distinct type of government, because in reality they
only form a part in a commonwealth controlled by an aristocracy or by the people.

12.  Furthermore, even in the case of peoples who are not permanently subject to kings we see
examples of a kind of temporary kingship which is not subject to the people. Such was the power
of the Amymones among the people of Cnidus, and of the dictator among the Romans in the earliest
times, when there was no appeal to the people. Hence Livy says that an edict of the dictator was
complied with as a divine decree, and that there was no resource except in obedience. Cicero
declares that the dictatorship was invested with royal powers.

13.  The arguments which are presented on the other side it is not hard to meet. For, in the first place,
the assertion, that he who vests some one with authority is superior to him upon whom the authority
is conferred, holds true only of a relationship the effect of which is continually dependent on the will
of the constituent authority; it does not hold true of a situation brought about by an act of will, from
which a compulsory relationship results, as in the case of a woman giving authority over herself to
a husband, whom she must ever after obey. To the soldiers who had made him emperor and were
demanding something which did not meet with his approval, the Emperor Valentinian returned this
answer’:

Soldiers, when you chose me to be your Emperor, it was in your power to choose.
But now that you have chosen me, the decision regarding that which you ask rests
with me, not with you. It belongs to you, as subjects, to obey; to me, to ponder what
should be done.

It is, however, not true, as is assumed, that all kings are clothed with authority by the people. This
can be clearly enough understood from the illustrations given above, of the head of a house receiving
strangers only under the stipulation of rendering obedience to him, and that of nations conquered
in war.

14.  Another argument men take from the saying of the philosophers, that all government was
established for the benefit of those who are governed, not of those who govern; from this they think
it follows that, in view of the worthiness of the end they who are governed are superior to him who
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governs.

But it is not universally true, that all government was constituted for the benefit of the governed. For
some types of governing in and of themselves have in view only the advantage of him who governs;
such is the exercise of power by the master, the advantage of the slaves being only extrinsic and
incidental, just as the earnings of a physician bear no relation to medicine as the art of healing. Other
types of governing have in view a mutual advantage, as that of marriage. Thus some imperial
governments may have been constituted for the benefit of kings, as those which have been secured
through victory, and yet are not on that account to be called tyrannical, since the tyranny, at any rate
as the word is now understood, connotes injustice. Some, again, may have in view as much the
advantage of him who governs as of those who are governed, as when a people powerless to help
itself places itself in subjection to a powerful king for its own protection.

Nevertheless I do not deny that in the case of most states the benefit of those who are governed is
the primary consideration; and that this is true which Cicero said after Herodotus, and Herodotus
after Hesiod, that kings received authority in order that men might enjoy justice. But it does not on
that account follow, as our opponents infer, that the peoples are superior to the kings; for
guardianship was instituted for the sake of the ward, and yet guardianship includes both a right and
power over the ward. Furthermore there is nothing in the objection, which some may urge, that a
guardian, in case he administers his trust badly, can be removed, and that, therefore, the same right
ought to hold in the case of a king. In the case of a guardian, who has a superior, such procedure is
obviously valid; but in the case of a government, because the series does not extend to infinity, it
is absolutely necessary to stop with some person, or assembly, whose sins, because it has no judge
superior to it, God takes into special consideration, as He himself bears witness. He either metes out
punishment for them, if He deems punishment necessary, or tolerates them, for the chastisement or
the testing of a people.

15.  ‘Endure,’ Tacitus very well says, ‘Endure the luxury or avarice of those who govern, just as you
put up with unfruitfulness or too heavy rains, and other scourges of nature. There will be faults so
long as there shall be men; but they are not continuous, and are offset from time to time by better
things.’ Marcus Aurelius said that private persons are judged by the magistrates, magistrates by the
emperor, the emperor by God. There is a striking passage of Gregory of Tours, in which, himself
a bishop, he thus addresses the king of the Franks:

If anyone of us, O king, wishes to overstep the bounds of justice, he can be chastised
by you; but if you pass beyond them, who shall chastise you? For we speak to you
if you wish, you hear; but if you do not wish to hear, who shall condemn you, unless
He who has declared that He is justice?

Among the dogmas of the Essenes, Porphyry relates, was this ‘The power of governing falls to the
lot of no one without the special care of God.’ Irenaeus very aptly remarks: ‘Kings, too, receive
authority at the bidding of Him at whose bidding men are born; and they are fitted to rule over those
who in their time are ruled by them.’ The same thought appears in the Constitutions called
Clementine: ‘You will fear the king, knowing that he was chosen by the Lord.’
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16.  What we have said is in no degree invalidated by the fact that we sometimes read of people
being punished on account of the sins of their kings. This happens not because the people did not
punish their king, or did not restrain him, but because it connived with him in his offences, at least
through silence. And yet God, even without the people, could make use of the supreme power and
authority, which He has over the life and death of individuals, for the chastisement of the king, for
whom it is punishment to be deprived of his subjects.

IX.   The argument that there is always a relation of mutual dependence between king and people,
is refuted.
1.  Some imagine that between king and people there is a relation of mutual dependence, so that the
whole people ought to obey the king who governs well, while the king who governs badly should
be made subject to the people. If they who hold this opinion should say that anything which is
manifestly wrong should not be done because the king commanded it, they would be saying what
is true and is acknowledged among all good men; but such a refusal implies no curtailing of power
or any right to exercise authority. If it had been the purpose of any people to divide the sovereign
power with a king (on this point something will need to be said below), surely such limits ought to
have been assigned to the power of each as could easily be discerned from a difference in places,
persons, or affairs.

2.  The moral goodness or badness of an action, especially in natters relating to the state, is not
suited to a division into parts; such qualities frequently are obscure, and difficult to analyze. In
consequence the utmost confusion would prevail in case the king on the one side, and the people on
the other, under the pretext that an act is good or bad, should be trying to take cognizance of the
same matter, each by virtue of its power. To introduce so complete disorder into its affairs has not,
so far as I know, occurred to any people.

X.   Cautions are offered for the right understanding of the true opinion the first is, in regard to
the distinguishing of similar words which differ in meaning.
1.  Now that the false views have been eliminated, it remains to offer some cautions which may
serve to point out to us the road leading to a right decision of the question to whom, in each nation,
the sovereign power belongs.

The first caution is, not to allow ourselves to be led astray by the equivocal meanings of words, or
by the external appearance of things. For instance, in Latin writers the words principatus, ‘chief
authority’; ‘principate,’ and regnum, ‘kingly power,’ ‘monarchy,’ are ordinarily used in contrast,
as when Caesar says that the father of Vercingetorix had obtained the chief authority of Gaul but was
put to death because he aspired to the kingship. Similarly, Piso, in Tacitus, says that Germanicus is
son of him who holds the principate among the Romans, not of a king of the Parthians; and
Suetonius declares that Caligula came very near transforming the semblance of a principate into a
monarchy. Also in Velleius it is said that Maroboduus aimed to acquire not the chief authority,
which rests on the will of those who render obedience, but royal power.

2.  We see, nevertheless, that these two words are often con founded. For the Spartan chiefs,
descendants of Hercules, after they were made subordinate to the ephors, continued to be called
kings, as we just now observed. In ancient Germany there were kings of whom Tacitus says that they
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exercised authority through persuasion, not through the power to command. Of King Evander Livy
says that he ruled more by personal influence than by sovereign power. Aristotle and Polybius called
the suffete of the Carthaginians king, as Diodorus also does; in like manner Solinus said that Hanno
was king of the Carthaginians. Of the people of Scepsis in the Troad Strabo says that after they had
taken the Milesians into their state and had formed a democratic commonwealth, the royal title, and
some degree of distinction also, remained to the descendants of the ancient kings.

3.  On the other hand, when the Roman emperors had come to hold absolutely unrestricted powers
of government, openly and without subterfuge, they were nevertheless called ‘men holding the chief
authority’ (principes). In some free states, also, emblems of royal dignity are customarily granted
to those in whose hands the chief authority rests.

4.  Again, the assembly of the estates, that is, the meeting of those who represent the people as
divided into classes  —  those, of course, of whom Gunther speaks:

The clergy, the nobility, and delegates of towns —

in some states at any rate serves only this purpose, that they form a greater king’s council; through
it the complaints of the people, which are often passed over without mention in the king’s cabinet,
reach the ear of the king, who is then free to determine what seems to him best to meet the case. In
other states such bodies have the right to pass in review the acts of the ruler, and even to enact laws
by which the ruler is bound.

5.  Many think that the distinction between sovereign power, and power that is less than sovereign,
ought to be made according to the mode of conferring such power, whether by election or by
succession. They maintain that that alone is sovereign power which is conferred by succession, that
that is not sovereign power which is conferred by election. But surely this cannot be universally true.
For succession is not a title of power, which gives character to the power, but a continuation of a
power previously existing. The legal right to govern which was founded by selection in a family is
continued by succession; in consequence, succession confers only so much power as was granted
by the first act of choice.

Among the Spartans the kingship passed to heirs, even after the office of ephor was created. To such
a kingship, that is to such a holding of authority, Aristotle makes reference: ‘Some kingships are
conferred by right of descent, others by choice.’ Such in the heroic age were most kingships in
Greece,’ as both this author and Thucydides observe. Among the Romans, on the contrary, the
sovereign power continued to be conferred by election, even after all power had been taken away
from the senate and the people.

XI.   The second caution, as to distinguishing rights from the manner of possessing rights.
1.  The second caution shall be this, that the distinction must be kept in mind between a thing and
the mode of its possession. This distinction holds not only for corporeal but also for incorporeal
things. Just as a field is a thing, so rights of way over it for pedestrians, for cattle, and for use as a
road are also things. These three rights, however, are held by some with full ownership, by others
as usufruct, by others still with power of temporary use. Similarly, the Roman dictator held the
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sovereign power by a right limited in time’; but most kings, both those who are the first to be chosen
and those who succeed them in lawful succession, hold it as a usufruct. Some kings, however,
possess the sovereign power in full right of ownership, having acquired it in lawful war, or through
the submission of a people which, to avoid greater disaster, subjected itself without any reservation.

2.  I am unable to agree with those who declare that the dictator was not the bearer of sovereignty
because his power was not perpetual. For the character of immaterial things is recognized from their
effects, and legal powers which have the same effects ought to be designated by the same name.
Now the dictator during his period of office performed all acts by virtue of the same legal right
which a king has who possesses absolute power; and his acts could not be rendered null and void
by any one. Duration, moreover, does not change the nature of a thing.

If, as we may grant, question is raised as to the prestige which is commonly called majesty, there
is no doubt that this is to be found in fuller measure in him to whom the perpetual right has been
given than in him upon whom a temporary right has been conferred; the manner of holding does
effect prestige. I maintain, further, that the same holds true of him who is made regent of a kingdom
before a king has attained to his majority, or while the king is prevented from reigning by madness
or captivity. Under such conditions regents are not subject to the people, and their power is not
revocable before a time fixed by law.

3.  We must consider as altogether different the case of those who received a power revocable at any
moment, that is resting on sufferance. Such the kingship of the Vandals in Africa once was, and that
of the Goths in Spain, where the people deposed their kings whenever these failed to please them.
Single acts of such rulers can be annulled by those who conferred upon them their power subject to
revocation; and as the effect is not the same, so the right is not the same.

XII.   It is shown that in some cases the sovereign power is held absolutely, that is with right of
transfer.
1.  What I have said, that in some cases sovereign power is held with full proprietary right, that is
in patrimony, some learned men oppose, using the argument that free men cannot be treated as
property. But just as the power of the master is one thing, that of the king another, so also personal
liberty is different from civil liberty, the liberty of individuals from the liberty of men in the
aggregate. The Stoics said that one form of slavery was ‘subjection,’ and in the Holy Scriptures
subjects are called servants of the king. Just as personal liberty, then, excludes subjection to a
master, so civil liberty excludes subjection to a king and any other form of control properly so
called.

Livy contrasts the two points of view thus: ‘Not having yet tasted the sweetness of liberty, they were
demanding a king.’ The same writer elsewhere says: ‘It seemed a pity that the Roman people, so
long as it was in subjection under kings, was not beset by war and by enemies, and that the same
people, when it had become free, was besieged by the Etruscans.’ In still another passage Livy
remarks ‘The Roman people was not under the power of a king, but was free.’ Elsewhere, again, he
contrasts nations which were in a condition of liberty with those that lived under the rule of kings.

Cicero had said: ‘Either the kings ought not to have been driven out, or liberty ought to have been
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given to the people in fact, not in words.’ After the time of both Cicero and Livy Tacitus said ‘At
the beginning the city of Rome was in the power of kings; Lucius Brutus established liberty and the
consulship.’ And in another place he declares: ‘The liberty of the Germans is a keener foe than the
absolutism of Arsaces.’ Arrian in his account of the peoples of India refers to ‘kings and free states.’
Caecina in Seneca says ‘There are royal thunderbolts, whose force smites either the spot where
elective assemblies meet or the governmental headquarters of a free city; the prognostication of such
thunderbolts is that the state is threatened by the rule of a king.’

With similar underlying thought those of the Cilicians who were not subject to kings were called
Free Cilicians. Of Amisus Strabo says that it was at times free, at times under the rule of kings. In
various places in the Roman laws relating to war and to proceedings of recovery foreigners are
distinguished as under kings or belonging to free peoples. Here, then, the liberty of a people is
concerned, not that of individuals. Moreover, just as in the case of private servitude, so also in the
case of peoples in subjection, some are said to be not their own masters, not under their own control.
Hence these forms of expression: ‘What cities, what territories, what men once belonged to the
Aetolians’; and ‘Is the people of Collatia its own master? ‘

2.  Nevertheless, when a people is transferred this is not, strictly speaking, a transfer of the
individuals but of the perpetual right of governing them in their totality as a people. Similarly, when
a freedman is allotted to one of the children of a patron, this is not a transfer of ownership of a free
man but the transfer of a right which is valid over the man.

3.  Equally devoid of foundation is the assertion that if a king has acquired any peoples in war, since
he has not acquired them without blood and sweat of his citizens, they ought in consequence to be
considered as acquired for the citizens rather than for the king. For it might happen that a king had
supported an army from his private means,’ or even from the income of the estate which came to him
as holding the position of chief authority. For a king may have over such an estate only the right of
usufruct, in the same way that he holds the right of ruling over the people who chose him;
nevertheless the income is absolutely his own. The case is like that in the civil law, when the
restitution of an inheritance has been ordered; the income is not restored, because the income is
considered not as forming a part of the inheritance but as a part, rather, of the property.

It can happen, then, that a king may have the sovereign power in his own right over certain peoples;
in such cases, then, he can transfer it. Strabo says that the island of Cythera, lying over against Cape
Matapan, belonged to Eurycles, a leading man among the Lacedaemonians, ‘in his individual right.’
Thus King Solomon gave to Hiram, king of the Phoenicians (Hiromos in Greek, for so he is named
by Philo of Byblos, who translated the history of Sanchoniathon), twenty cities. These cities were
not among those which belonged to the Jewish people; for Cabul  —  such is the name given to them
—  lay outside the Jewish territory (Joshua 19:27). They were a portion of the cities which
conquered peoples, enemies of the Jews, had held up to that time; part of them had been conquered
by the king of Egypt, Solomon’s father-in-law, and given to Solomon as dowry, part had been
vanquished by Solomon himself. That they were not at that time inhabited by Israelites is indicated
by the fact that Solomon began to colonize them with Jews only after Hiram had given them back
to him.
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4.  In like manner we read that the sovereignty over Sparta, which had been captured in war, was
given by Hercules’ to Tyndareus subject to the condition that if Hercules should leave any children,
it should revert to them. Amphipolis was given as dowry to Acamas, the son of Theseus. In Homer,
too, Agamemnon promises that he will give seven cities to Achilles. The King Anaxagoras presented
two thirds of his kingdom to Melampus. Of Darius Justin speaks as follows: ‘By will he left his
kingdom to Artaxerxes; to Cyrus, the cities of which Cyrus was governor.’ Similarly, we are to
believe, the successors of Alexander, each for his own part, succeeded to the full and proprietary
right to rule the peoples which had been subject to the Persians, or themselves acquired sovereignty
by right of victory; it is not, therefore, to be wondered at if they assumed to themselves the right of
transfer.

5.  In like manner when King Attalus, son of Eumenes, had by will made the Roman people heir to
his property, the Roman people under the designation ‘property’ included also his kingdom. In
regard to this procedure Florus remarks: ‘After taking possession of this inheritance, the Roman
people held it as a province, not by right of war or of arms but  —  as is fairer  —  by testamentary
disposition.’ Afterward, again, when Nicomedes, king of Bithynia, dying, had made the Roman
people his heir, his kingdom was reduced to the form of a province. To this Cicero refers, in his
second speech Against Rullus: ‘We have entered upon an inheritance, the kingdom of Bithynia.’
Similarly a part of north-eastern Africa, the Cyrenaica, was left by Apion the king to the same
people by will.

6.  Tacitus, in the fourteenth book of his Annals, makes mention of the domains which had once
belonged to King Apion and had been left to the Roman people with his kingship. ‘Who does not
know,’ says Cicero in his speech On the Agrarian Law, ‘that the kingdom of Egypt, by the will of
the Alexandrian king, has been made a possession of the Roman people?’ Justin represents
Mithridates as saying in a speech about Paphlagonia that ‘this country had come into the possession
of his father not by force, not by arms, but by the acceptance of a will.’ Of Orodes, king of the
Parthians, the same author relates that for a long time he was in doubt which of his sons he should
designate to succeed him as king. Polemon, ruler of the Tibareni and of the adjacent country, made
his wife heiress of his sovereignty; the same thing had previously been done by Mausolus, in Caria,
although he left brothers surviving him.

XIII.   It is shown that in some cases the sovereign authority is not held absolutely.
1.  In the case of kingships which have been conferred by the will of the people the presumption is,
I grant, that it was not the will of the people to permit the king to alienate the sovereign power.
Wherefore we have no reason to criticize Krantz because in the case of Unguin, who had bequeathed
Norway by will, he comments on such procedure as lacking precedent, if we assume that he had in
mind the customs of the Germans, among whom the sovereign power is held with no such right.
Charlemagne, Louis the Pious, and other kings after them, even among the Vandals and the
Hungarians, did, as we read, dispose of their kingdoms by will; but such action had rather the
character of a recommendation to the people than of a transfer in the true sense. Of Charlemagne
in particular Ado relates that he wished to have his will confirmed by the Frankish nobles. We read
of a similar instance in Livy. Philip, king of Macedonia, desiring to keep Perseus from the throne
and to make Antigonus, his brother’s son, king in place of Perseus, visited the cities of Macedonia
in order to recommend Antigonus to the leading men.’
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2.  When we read that Louis the Pious gave back the city of Rome to Pope Paschal, this act has no
bearing on the case. The Franks, having received from the Roman people the sovereignty over the
city of Rome, could rightly restore it to the same people; and he who was at the head of the highest
order was representative, as it were, of this people.

XIV.   It is shown that in some cases intermediate governmental authority is held absolutely, that
is with right of transfer.
Up to this point we have tried to show that the sovereignty must in itself be distinguished from the
absolute possession of it. So true is this distinction that in the majority of cases the sovereignty is
not held absolutely. Furthermore, in many cases intermediate governmental powers are held
absolutely. In consequence, marquisates and earldoms are wont to be sold and bequeathed by will
more easily than kingdoms.

XV.   The distinction stated is reinforced from the difference in mode of appointing regents in
kingdoms.
1.  Another proof of this distinction appears in the method of safeguarding royal power when the
king is prevented by age or by disease from performing his functions.

In the case of monarchies which are not patrimonial, the regency passes into the hands of those to
whom it is entrusted by public law, or, that failing, by the consent of the people. In the case of
patrimonial monarchies, the regency goes to those whom the father or near relatives have chosen.
Thus we see that in the case of the kingship of the Epirotes, which had its origin in the consent of
the people, guardians were appointed by the people for the king Aribas, who was a minor; and
guardians were appointed by the nobles of Macedonia for the posthumous son of Alexander the
Great. But in Asia Minor, which had been conquered by war, the king Eumenes assigned his brother
as guardian for his son Attalus. In like manner the father Hiero, reigning in Sicily, by will designated
those whom he wished as guardians for his son Hieronymus.

2.  Whether the king be, at the same time, owner of the domain in his own right as proprietor, as the
king of Egypt was after the time of Joseph, and the Indian kings according to Diodorus and Strabo,
or not, such ownership lies outside the realm of sovereignty and in its essence has no relation to
sovereignty. Wherefore it does not constitute a separate type of sovereignty, or a different mode of
possessing sovereign power.

XVI.   It is shown that sovereignty is not limited even by a promise of that which lies outside the
sphere of the law of nature or of divine law.
1.  A third comment is, that sovereignty does not cease to be such even if he who is going to exercise
it makes promises  —  even promises touching matters of government  —  to his subjects or to God.
I am not now speaking of the observance of the law of nature and of divine law, or of the law of
nations; observance of these is binding upon all kings, even though they have made no promise. I
am speaking of certain rules, to which kings would not be bound without a promise.

That what I say is true becomes clear from the similarity of the ease under consideration to that of
the head of a household. If the ‘head of a household promises that he will do for it something which
affects the government of it, he will not on that account cease to have full authority over his
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household, so far as matters of the household are concerned. A husband, furthermore, is not deprived
of the power conferred on him by marriage because he has promised something to his wife.

2.  Nevertheless it must be admitted that when such a promise is made, the sovereign power is in a
way limited, whether the obligation affects only the exercise of the power, or even the power itself
directly. In the former case an act performed contrary to the promise will be unjust, for the reason
that, as we shall show elsewhere, a true promise confers a legal right upon the promisee; in the latter
case, the act will be void on account of lack of power. From this, nevertheless, it does not follow that
the promisor is subject to some superior; the nullification of the act in this case results not from the
interposition of a superior power but from the law itself.

3.  Among the Persians the king possessed absolute power. ‘He was an autocrat, and accountable
to no one,’ as Plutarch says, and he was worshiped as the image of deity. According to Justin a
change of kings took place only through death. A king it was who said to the Persian nobles: ‘In
order that I might not seem to follow only my own counsel, I have brought you together; for the rest,
remember that for you the obligation is greater to obey than to advise.’ The Persian king,
nevertheless, on assuming royal power took an oath, as Xenophon and Diodorus Siculus observed;
and it was wrong for him to change laws which had been made in accordance with a certain
formality, as we learn from the story of Daniel and Plutarch’s Themistocles. To this fact Diodorus
Siculus bears witness also in his seventeenth book and, after a long interval, Procopius in the first
book of the Persian War, where there is a remarkable story bearing on the point.

Diodorus Siculus relates the same thing of the kings of the Ethiopians. According to this writer,
again, the kings of the Egyptians who, as other Oriental rulers, incontestably exercised absolute
power, were bound to the observance of many regulations. If they disregarded these, they could not
be called to account while living; but after death proceedings were brought against them, and if they
were found guilty the honor of ceremonious burial was denied them. In like manner the bodies of
the Jewish kings who had reigned badly were buried outside the place set aside for the kings (2
Chronicles24:25, and 28:27). This was an excellent measure, which preserved the respect due to the
supreme authority and yet, through fear of a future judgement, restrained kings from violating their
pledges. We learn from Plutarch’s Life of Pyrrhus, that the kings of Epirus also were accustomed
to swear that they would reign in accordance with the laws.

4.  What if there should be added the condition that if the king should violate his pledge he would
lose his kingship? Even under such circumstances the power of the king will not cease to be
supreme, but the mode of possessing it will be restricted by the condition, and it will resemble the
sovereign power limited in time. Of the king of the Sabaeans Agatharchides related that he was
‘accountable to no one,’ being possessed of the most absolute power, but that if he should go outside
his palace he could be stoned. This fact was noted also by Strabo, on the authority of Artemidorus.

Thus a landed estate, which is held in trust in pursuance of a request, is in fact legally ours not less
than if possession were had in absolute ownership; but it is held on condition that it be not
dissipated. A similar commissary clause is applicable not only in respect to the renunciation of
governmental authority but also in other contracts. For we see that even some treaties of alliance
between neighboring states have been entered into with a similar stipulation.’
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XVII.   It is shown that sovereignty is sometimes divided into parts, subjective or potential.
1.  In the fourth place it is to be observed that while sovereignty is a unity, in itself indivisible,
consisting of the parts which we have enumerated above, and including the highest degree of
authority, .which is ‘not accountable to any one’; nevertheless a division is sometimes made into
parts designated as ‘potential’ (partes potentiales) and ‘subjective’ (partes subjectivas). Thus, while
the sovereignty of Rome was a unity, yet it often happened that one emperor administered the East,
another the West, or even three emperors governed the whole empire in three divisions.

So, again, it may happen that a people, when choosing a king, may reserve to itself certain powers
but may confer the others on the king absolutely. This does not take place, however, as we have
already shown, when the king obligates himself by certain promises; it must be understood as taking
place only in cases where either the division of power,’ of which we have spoken, is explicitly
provided for, or the people, yet free, enjoins upon the future king something in the nature of a
perpetual command, or an additional stipulation is made from which it is understood that the king
can be constrained or punished. A command is, in fact, the act of one having superior authority, at
least in respect to that which is commanded. To constrain is not, at any rate not in all cases, the
function of a superior  —  by nature every one has the right to constrain a debtor; yet the act of
constraining is inconsistent with the position of an inferior. From the power of constraint, therefore,
flows at least a recognition of parity, and in consequence a division of the supreme power.

2.  Against such a state of divided sovereignty  —  having, as it were, two heads  —  objections in
great number are urged by many. But, as we have also said above, in matters of government there
is nothing which from every point of view is quite free from disadvantages; and a legal provision
is to be judged not by what this or that man considers best, but by what accords with the will of him
with whom the provision originated.

An ancient example of divided sovereignty is given by Plato in the third book of the Laws. Since
the Heraclids had founded Argos, Messene, and Sparta, the kings of these states were bound to
govern within the provisions of the laws which had been laid down; so long as they should do so,
the peoples were bound to leave the royal power in the hands of the kings themselves and their
successors, and not to allow any one to take it away from them. To this end, then, not only did the
peoples bind themselves to their kings, and kings to their peoples, but also the kings bound
themselves to one another, and peoples to one another.’ Further, the kings bound themselves to
neighboring peoples, and peoples to neighboring kings, and they promised to render aid, each to the
other.

XVIII.   That nevertheless it is wrong to infer that there is a division of sovereignty when kings
do not wish certain acts of theirs to have the force of law unless approved by some assembly.
1.  They are greatly mistaken, however, who think that a division of sovereignty occurs when kings
desire that certain acts of theirs do not have the force of law unless these are approved by a senate
or some other assembly. For acts which are annulled in this way must be understood as annulled by
the exercise of sovereignty on the part of the king himself, who has taken this way to protect himself
in order that a measure granted under false representations might not be considered a true act of his
will. A case in point was the rescript of King Antiochus the Third to the public officials, directing
them not to obey him in case he should have given any order which was in conflict with the laws.
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Another instance is the law of Constantine that wards or widows should not be compelled to appear
in person for legal proceedings at the emperor’s court, even though a rescript of the emperor
requiring their presence should be presented to them.’

2.  The case under consideration, then, resembles a will to which the clause has been added that no
later will would be valid; for such a clause establishes the presumption that a later will would not
express the real desire of the testator. But just as in the case of such a testamentary clause, so too the
analogous declaration of the king can be nullified by an explicit order and specific expression of a
later act of will.

XIX.   That other examples of wrong inference regarding the division of sovereignty are found
under this head.
At this point I do not follow Polybius, who assigns the Roman republic to the class of states having
a mixed government. In his time this state, if we fix our attention not on the civil acts but on the
body of law behind the acts, was a pure democracy; for both the authority of the senate, which he
considers as the control of an aristocracy, and that of the consuls, whom he likens to kings, were
subject to the people.

The same statement in my view is applicable to the observations of other writers, who, dealing with
matters of government, find it more to their purpose to give their attention to matters of outward
form and daily administration than to the body of law which is the expression of sovereignty.

XX.   True examples of mixed sovereignty.
1.  More in point is the generalization of Aristotle, who wrote that there are certain types of
monarchy intermediate between the full royal power, which he calls absolute monarchy (this is the
same as the ‘complete monarchy’ in the Antigone of Sophocles; it is called by Plutarch ‘monarchy
governing in its own right and not accountable to any one,’ and by Strabo ‘authority absolute in
itself’), and the kingship of the Lacedaemonians, which is merely a government by leading men.

In my opinion an example of division of sovereign power may be found in the case of the Jewish
kings. That in respect to most matters these kings ruled with sovereign power, is, I think, beyond
cavil. The people had in fact wished to have a king such as the neighboring peoples had; but Oriental
peoples were ruled in a very arbitrary way. In the Persians Aeschylus represents Atossa as thus
speaking of the king of the Persians:

Not to the state responsible is he.

Familiar is the passage of Virgil:

Not Egypt and great Lydia, nor tribes
Of Parthians, or Median Hydaspes,
To their king such homage pay.

In Livy we read: ‘The Syrians and the inhabitants of Asia are races born for servitude.’ Not unlike
this is the remark of Apollonius in Philostratus: ‘The Assyrians and the Medes even worship
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despotism.’ ‘The Asiatics . . . endure despotic government contentedly,’ says Aristotle, in the third
book of his Politics, chapter fourteen. In Tacitus we find Civilis, the Batavian, saying to the Gauls:
‘Syria and Asia and the Orient, accustomed to kings, might well remain in slavery,’ for in Germany
and in Gaul at that time there were kings, but, as the same Tacitus observed, they held their right to
rule on sufferance and by power of persuasion, not by authority to command.

2.  The entire Jewish people, as we remarked above also, was under a king: and Samuel, setting forth
the rights of kings, makes it plain enough that the people had no recourse against acts of injustice
on the part of the king. This conclusion coincides with the interpretation which the early
commentators rightly gave to the words of the Psalm: ‘Against Thee only have I sinned.’ On these
words Jerome has the comment, ‘Because he was king, and feared no one else.’ The same words are
thus explained by Ambrose:

He was a king, he was himself bound by no laws because kings are free from the
shackles of accountability for their wrong-doings. For they are not brought by any
laws to face punishment, being secure on account of the possession of supreme
power. David did not, therefore, sin against men, to whom he was not held
accountable.

The same thing may be read in one of the Letters (no. 383) of Isidore of Pelusium, lately published.

I see that the Jewish authorities are agreed that lashes were laid upon the king who sinned against
the laws that were extant in writing in regard to the duty of kings; but in their view such blows were
free from disgrace. The king, in fact, voluntarily underwent scourging as a sign of his repentance;
and so he was scourged not by a particular attendant, but by some one whom he had chosen, and he
himself fixed the number of stripes. The kings were so shielded from penalties of a coercive nature
that in their case even the law of excalceation, which involved disgrace, was not applied. An opinion
of the Jew Barnachmon is found in the sayings of the Rabbis, under the title On Judges: ‘No creature
passes judgement on the king, only God alone the Blessed.’

3.  Although this is true, nevertheless I think that the judicial cognizance of some matters was taken
away from the kings, and remained in the jurisdiction of the sanhedrin, composed of seventy men,
which by divine command was established by Moses and lasted, with unbroken co-optation, to the
time of Herod. Thus both Moses and David called the judges gods, and their judgements are called
the judgements of God; the judges are further said to render judgement in place not of men but of
God.

Moreover, the things of God are plainly distinguished from the things of the king, where the things
of God, according to the opinion of the most learned Jews, must be understood as judgements to be
rendered in accordance with the law of God. I do not deny that the king of Judah on his own
cognizance in certain cases passed sentences of death; in this respect Maimonides considers him as
having the advantage over the king of the ten tribes of Israel. The fact is established by not a few
examples, part in the Holy Scriptures, part in the writings of the Jews. On the other hand, there were
certain classes of matters the cognizance of which seems not to have been entrusted to the king, as
those relating to a tribe, a high priest or a prophet.’ A proof of this is in the history of the prophet
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Jeremiah. When the princes demanded that he be put to death, the king answered: ‘Behold, he is in
your hand; for the king is not he that can do anything against you,’ meaning, of course, in a matter
of this kind.

The king, again, could not deliver from judgement a man who on any other charge had been accused
before the sanhedrin. Thus Hyrcanus, being unable to hinder the passing of a sentence on Herod,
evaded it by a ruse.

4.  In Macedonia the kings who were descended from Caranus, as Callisthenes says in Arrian,
‘obtained the right to govern the Macedonians not by force, but by law.’ Curtius in his fourth book
declares that ‘the Macedonians were accustomed to the rule of a king, but were under the shadow
of a liberty greater than that enjoyed by other nations.’ In fact judgements involving sentence of
death upon citizens were not in the jurisdiction of the king. The same Curtius in his sixth book says:
‘In accordance with an ancient practice among the Macedonians the army took cognizance of capital
crimes. In time of peace, this responsibility rested with the people. The power of the kings counted
for nothing except by previous authorization.’ Further evidence of this mixed sovereignty is found
in another passage of Curtius: ‘In accordance with a custom of their nation the Macedonians did not
allow their king to go hunting on foot, and without an escort chosen from among the leading men
or friends.’

Of the Goths Tacitus says: ‘They are already governed somewhat more arbitrarily than the other
German nations, but not yet beyond the limit of liberty.’ He had previously described a
governmental headship resting upon power of persuasion, not on authority to command. Afterward
he characterizes an absolute kingship in these words: ‘One man issues commands; there are no
restrictions, his right to rule does not rest on sufferance.’ Eustathius in a comment on the sixth book
of the Odyssey, where the state of the Phaeacians is described, says that it is ‘a mixture of kingship
and aristocracy.’

5.  A condition somewhat similar I note in the times of the Roman kings. In that period almost all
matters were administered by the hand of the king. ‘Romulus,’ says Tacitus,’ had ruled over us as
he pleased.’ ‘The fact is established,’ Pomponius declares, ‘that in our state at the beginning the
kings had all the power.’ Nevertheless even at this time Dionysius of Halicarnassus makes out that
there were some matters which were reserved to the people.

If, now, we concede a greater degree of reliability to the Roman writers, Seneca, basing his opinion
upon the books of Cicero On the Commonwealth, also the pontifical books and Fenestella, averred
that in certain cases there was a right of appeal from the kings to the people. Soon Servius Tullius,
who had been raised to the kingship less by right than by popular favor, lessened even more the
power of the kingship; in fact, as Tacitus remarks, ‘He sanctioned laws which even the kings must
obey.’ It is, then, not surprising to find in Livy the statement that the power of the first consuls
differed from the power of the kings chiefly in the fact that it was limited to one year.

6.  Similar was the mixture of democracy and aristocracy at Rome in an interregnum, and in the
earlier part of the period of the consuls. In some matters  —  those that were of greater importance
—  a measure passed by the people had the force of law only if validated by the authority of the
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senate.’ Later, when the power of the people had been increased, as Livy and Dionysius observe,
this procedure remained only as an antiquated form, since the senators began to ratify in advance
the uncertain issue of the assemblies of the people. Still later a trace of the mixed sovereignty
remained, as the same Livy tells; so long in fact as the power of governing was in the hands of the
patricians, that is the senate, and a means of relief lay in the hands of the tribunes, that is the people;
the means of relief was, of course, the right of veto or intercession.

7.  In like manner Isocrates makes out that in the time of Solon the Athenian state was ‘an
aristocracy compounded with democracy.’

Having laid down these principles, let us discuss certain questions which frequently come up in
connection with the subject.

XXI.   It is shown that sovereignty may be vested in him who is bound by an unequal alliance;
and objections are met.
1.  The first question is, whether he can possess sovereign power who is bound by an unequal
alliance.

By an unequal alliance I mean here not an alliance entered into between states of unequal strength,
such as that which the Theban state in the time of Pelopidas had with the king of Persia, and the
Romans at one time with the Massilians, afterward with King Masinissa. Nor, again, do I have
reference to a relation which has a temporary effect, as in the case of an enemy who is admitted to
friendly terms until he pays the costs of a war, or fulfills some other condition. An unequal alliance
is one which, by the very character of the treaty, gives to one of the contracting parties a permanent
advantage over the other; when, for example, one party is bound to preserve the sovereignty and
majesty of the other, as in the treaty of the Aetolians with the Romans  —  that is, to put forth every
effort that its sovereignty remain secure and its prestige, which is understood by the word majesty,
remain unimpaired. This is what Tacitus called ‘the feeling of awe for the empire,’ explaining what
he had in mind as follows: ‘In respect to place of habitation and territories they belong on their own
bank, in mind and heart they act with us.’ Says Florus, ‘The other peoples also, who were not under
our imperial authority, felt nevertheless its greatness, and stood in awe of the Roman people as
conqueror of the nations.’

Characterized by a similar inequality are certain rights which today are known as rights of
protection, defense, and patronage; also, among the Greeks, the right of the mother cities over their
colonies. As Thucydides says, the colonies in respect to legal independence were on the same plane
as the mother cities, but they were under obligation ‘to honor the mother city,’ and to manifest their
feeling by ‘the customary signs of respect’  —  a deferential attitude, undoubtedly, and certain
outward marks of honor.

2.  Of the ancient treaty between the Romans, who had obtained a complete mastery over Alba, and
the Latins, who were natives of Alba, Livy says: ‘In that treaty the Roman state had greatly the
advantage.’ Rightly did Andronicus of Rhodes, following Aristotle, say, that this is characteristic
of a relation of friendship between those who are unequal, that more honor is granted to the stronger,
more help to the one that is weaker.
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We know what answer Proculus gave to the question under consideration. He said that a state is
independent which is not subject to the power of another, even though a stipulation may have been
made in a treaty of alliance that this state shall use its good offices to maintain the dignity of another
state. If, therefore, a state bound by such a treaty remains independent, if it is not subject to the
power of another, the conclusion follows that it retains its sovereignty.

The same conclusion, further, must be affirmed in the case of a king. The case of. an independent
state and that of a king, who truly is a king, are in this matter identical. Proculus adds that the
stipulation referred to is made a part of a treaty in order that ‘it may be understood that one state
holds a position of superiority, not that it may be understood that the other state is not independent.’
This position of superiority we ought to consider as having reference not to power (for he had just
said that the lesser state was not subject to the power of another), but to influence and prestige. This
is brought out by an apt comparison, in the following words:

Just as we understand (says Proculus) that our clients are free men, even though they
are not our equals in respect to authority, standing and legal status, so it must be
understood that those also are free who are under obligation through their good
offices to maintain our prestige.

3.  Clients are under the protection of their patrons; so lesser states are by treaty placed under the
protection of a state which is superior in prestige. They are ‘under protection, not under domination,’
as Sulla says in Appian; ‘under patronage, not under subjection,’ as Livy expresses it. In the second
book of his treatise On Duties Cicero, characterizing the times when the Romans were more
conscientious, says that with them their allies had protection, not domination. In harmony with this
is the saying of the elder Scipio Africanus, that ‘The Roman people prefers to bind men to it through
kindness rather than through fear, and to have foreign nations joined with it in protecting care and
in alliance rather than subject to it in depressing servitude.’ In harmony also is what Strabo said of
the Lacedaemonians after the Romans came into Greece: ‘They remained free, contributing nothing
except what was required by the terms of alliance.’

Just as private patronage in the case of individuals does not take away individual liberty, so
patronage in the case of a state does not take away independence; and independence without
sovereignty is inconceivable. So in Livy you may see that the conditions ‘to be under protection’
and ‘to be in subjection’ are contrasted. According to Josephus, Augustus made the threat to
Syllaeus, king of the Arabs, that if he did not refrain from injuring his neighbors, Augustus would
see to it that he should become a subject instead of a friend In the condition of subjects, in truth, the
kings of Armenia were. They, as Paetus wrote to Vologeses, were under the domination of the
Romans, and so were kings in name rather than in fact. Such, at an earlier time, were the kings of
Cyprus and other kings who, as Diodorus says, were ‘subject’ to the kings of Persia.

4.  Contradictory, seemingly, to what we have said, is the statement which Proculus adds: ‘Citizens
of allied states are subject to legal proceedings among us, and if they are found guilty we punish them.’

In order that this statement may be understood, it is necessary to know that there are four kinds of
controversies which can arise. First, if subjects of a state or of a king who is under the protection of
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another are charged with having violated the treaty of alliance; in the second place, if the states or
kings themselves are accused of such violation; thirdly, if allies who are under the protection of the
same state or king have differences among themselves; fourthly, if subjects complain that they have
suffered wrongs at the hands of those to whom they are subject.

In the first case, if the offence is evident, the king or state is bound to punish the offender, or to
deliver him up to the party that suffered the wrong. This holds not only in the case of unequal
alliances, but also in the case of alliances made on equal terms; also, again, in the case of those who
are not bound by any alliance, as we shall show elsewhere. The king or state furthermore is bound
to see to it that the losses are made good. At Rome this was the business of the board of recuperators
(recuperatores). So Aelius Gallus, as quoted by Festus: ‘There is recovery when between the Roman
people and foreign kings, nations and states a law provides in what way property may be restored
and recovered through the agency of the recuperator, and how men are to proceed for the adjustment
of private interests between themselves.’ However, one ally does not have the right directly to seize
or punish a subject of another ally. Thus the Campanian Decius Magius was placed in fetters by
Hannibal and taken to Cyrene, thence deported to Alexandria; he showed that he had been placed
in bonds by Hannibal in violation of the terms of alliance, and so was released from his chains.

5.  In the second case, one ally has the right to compel the other ally to abide by the terms of the
treaty, and also to punish him, in case he has failed to do so. But this, again, is not limited to unequal
alliances. The same rule of right holds in the case of a treaty on equal terms. For in order to exact
punishment from one who has committed an offence, it is sufficient that the party inflicting the
punishment be not subject to the offender; but this point will be treated by us later. In consequence
the same practice has arisen also between kings and states not in alliance.

6.  In the third case, in unequal as in equal alliances, controversies are ordinarily referred to a
conference of the allies who have no interest in the matter under dispute  —  such, we read, was the
practice among the Greeks, the early Latins, and the Germans;  —  otherwise, either to arbitrators,
or even to the leading member of a confederation as a common arbitrator. The latter alternative is
ordinarily adopted in the case of an unequal alliance, so that controversies are settled by reference
to him who has the leading place in the alliance. Even this method does not disclose an authority
based on sovereign power; for kings often plead before judges appointed by themselves.

7.  In the last case the allies have no right of intervention. Thus when Herod on his own initiative
submitted charges against his sons to Augustus, they said to him: ‘You were able to punish us
yourself in your own right, both as father and as king.’ When charges were brought against Hannibal
at Rome by some of the Carthaginians, Scipio declared that the senators ought not to interfere in a
matter which belonged to the Carthaginian state. This is in harmony with the statement of Aristotle,
that an alliance of states differs from a single state in this, that the allies are charged with preventing
the commission of wrong against any one of them, not with prevention of wrong-doing among the
citizens of an allied state.

8.  Another objection is often raised, that in the histories the word ‘command’ is sometimes used
with reference to him who holds a position of vantage in an alliance, and ‘obey’ with reference to
him who holds the inferior position. This, however, ought not to disturb us. For we are here
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concerned either with matters that relate to the common good of the alliance, or with the particular
interest of him who in the alliance holds the position of vantage. In respect to matters of common
interest, except at the time of a conference of the allies, even when there is an alliance on equal
terms, he who is chosen as head of the alliance  —  ‘prince of the covenant’ (Daniel 11:22)  —
ordinarily holds the command. Thus Agamemnon commanded the Greek kings; afterward the
Spartans, then the Athenians, commanded the Greeks. In the address of the Corinthians in
Thucydides we read:

It is fitting that those who have the leading place in an alliance should arrogate to
themselves no privilege in relation to their own interests, but should make
themselves conspicuous above the others through their careful management of the
common interests.

Isocrates says that the ancient Athenians held the military leadership, ‘assuming the responsibility
on behalf of all the allies, but in such a way as to leave their independence unimpaired’; in another
passage, ‘in such a way that they thought their duty was to administer the command of the war, not
to bear sway’; in a third passage, he adds: ‘administering their affairs in the spirit of an ally, not of
a master.’

This right of the leading member of an alliance the Romans expressed by imperare, ‘to command’;
the Greeks, with greater self-constraint, by a word meaning ‘to put in order,’‘ arrange.’ Thus,
according to Thucydides, the Athenians, having received the direction of the war against the
Persians, ‘arranged’ (so it was said of those who were sent from Rome to Greece, that they were sent
‘to arrange the affairs of free states’) ‘what cities should contribute money for the war against the
barbarian, what cities should contribute ships.’ If this, then, is done by one who is only the leading
member in an alliance, it is not remarkable if the same thing is done by him who in an unequal
alliance has, according to the terms of the treaty, the position of vantage. Understood in this sense,
the right on the part of the leading ally to hold command, that is hegemony, does not take away the
independence of the others.

Consistent with this point of view is the statement of the Rhodians in their speech to the Roman
senate, as reported by Livy:

In former times the Greeks by their own strength gained also the power to rule. Now
they earnestly desire that the power to rule may remain permanently where it is; they
count it sufficient to maintain their independence with the help of your arms, since
they are not able to maintain it with their own.

In the same spirit, after the citadel of Cadmus had been retaken by the Thebans, as Diodorus relates,
many states of Greece joined together, ‘to the end that they might be free, but might avail themselves
of the military leadership of the Athenians.’ Of the Athenians themselves in the time of Philip of
Macedon Dio of Prusa says that ‘at this time they had lost their position of military leadership and
retained only their independence.’ Caesar soon names as allies the same peoples who, as he tells us,
had been under the dominion of the Suevi.
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9.  In matters which affect the particular interest of him who holds the position of vantage in an
unequal alliance, requests are often spoken of as commands, not rightly but in accordance with the
similarity of the effect produced; in like manner the prayers of kings are often said to be commands,
and sick people are said to give orders to their physicians. Says Livy (Book XLII): ‘Before the time
of this consul ‘  —  Gaius Postumius  —  ‘no one was ever a burden or source of expense to the
allies in any matter; so the public officials were provided with mules, tents, and all other military
equipment, in order that they might not requisition such material from the allies.’

10.  It is, nevertheless, true that in the majority of cases he who has the position of vantage in a
treaty, if he is greatly superior in respect to power, gradually usurps the sovereignty properly so
called. This is particularly liable to happen if the treaty is perpetual, and if it contains the right to
introduce garrisons into towns, as the Athenians did, when they allowed appeals to be made to them
by their allies  —  something that the Spartans had never done. The rule of the Athenians over the
allies in those times Isocrates compares to the rule of a king. With similar provocation the Latins
complained that under the shadow of an alliance with Rome they were experiencing subjection as
slaves. Thus the Aetolians declared that there now remained to them only a vain appearance and
empty name of liberty; the Achaeans, afterward, that ‘What was, in appearance, an alliance, was
already a slavery, dependent on another’s will.’ According to Tacitus, Civilis the Batavian
complains of the same Romans, declaring that his people ‘were no longer regarded as allies, as
formerly, but as bondmen’; and in another passage, that ‘A pitiable servitude is falsely called peace.’

In Livy, too, Eumenes says that the allies of the Rhodians are allies in name only, being in reality
subject to the rule of another and accountable to it. The Magnesians also declared that Demetrias,
though independent according to appearances, was in reality at the beck and call of the Romans.’
Thus Polybius observes that the people of Thessaly were in appearance independent, but in reality
under the rule of Macedonia.

11.  When such things happen, with the result that non-resistance on the part of the weaker passes
over into the right of ruling on the part of the stronger  —  there will be opportunity to discuss this
point elsewhere  —  then either those who had been allies become subjects, or there is at any rate
a division of sovereignty such as, according to our previous statement, may take place.

XXII.   That sovereignty may be held by him who pays tribute.
There are some allies who pay a definite amount,’ either as reparation for wrong-doings, or as a
contribution to secure protection; these are ‘allies subject to tribute,’ as Thucydides calls them. Such
were the kings of the Jews, and of the nations near them after the time of Antony, being ‘under
agreement to pay tribute,’ as Appian says.

I see no reason for doubting that such nations may possess sovereignty, although the confession of
weakness does detract somewhat from their standing.

XXIII.   That sovereignty may be held by him who is bound by feudal law.
1.  To many the problem of sovereignty in relation to feudal tenure seems more difficult; it can,
however, be easily solved in the light of what has been said. In discussing this type of contract,
which is peculiar to the Germanic nations and is found only where the Germans settled, two
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elements need to be considered, the personal obligation, and the property right.

2.  The personal obligation is the same whether a person by feudal law possesses the actual right of
governing, or anything else, even though situated in a different place. Now, as such an obligation
would not deprive an individual of the right of personal liberty, so it does not deprive a king or a
state of sovereignty, which is political freedom.

This is most clearly seen in the case of free fiefs, which are called frank-fiefs. These do not consist
in any property rights but in a personal obligation only. Such fiefs are, in fact, only a kind of unequal
alliance, which we have been treating; of the contracting parties one engages to render service to the
other, the other in turn to furnish defense and protection. Suppose even that the service of the vassal
had been promised against all men in the case of the fief now called a liege fief (formerly the term
had a wider application); that in no degree lessens his right of sovereign power over his subjects
—  not to speak of the fact that in such a promise there is always an unexpressed condition, provided
the war be lawful, which is to be dealt with later.

3.  So far as the property right is concerned, if one holds by feudal law, the right of governing may
be lost on the extinction of a family, or even on account of certain crimes. But in the meantime the
power of the vassal does not cease to be sovereign; for, as we have often said, the object is one thing,
the manner of possession quite another. I see that a number of kings were placed in authority by the
Romans with the stipulation that if the royal family should become extinct the political power should
revert to them; this fact was remarked by Strabo, with reference to Paphlagonia and some other
kingdoms.

XXIV.   Distinction between the right of sovereignty and the exercise of the right, with examples.
In the case of political power not less than in that of private ownership it is necessary to distinguish
between the right and its exercise, or the first act and the second. For a king who is an infant
possesses political power but is unable to use it. A king, again, may be insane or a captive; and a
king may be in foreign territory and live in such a way that freedom of action in respect to a
dominion existing elsewhere is not permitted to him.

In all these cases it is necessary to provide guardians, or regents. And so Demetrius, being in the
power of Seleucus, and unable to live with sufficient freedom, forbade that reliance be placed on his
seal or his letters, and desired that the administration in all respects be carried on as if he were dead.
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CHAPTER 4
War of Subjects Against Superiors

I.   State of the question.
1.  War may be waged by private persons against private persons, as by a traveler against a
highwayman; by those who have sovereign power against those who possess like power, as by
David against the King of the Ammonites; by private persons against those who have sovereign
power, but not over them, as by Abraham against the King of Babylon and his neighbors; and by
those who have sovereign power against private persons who are either their subjects, as in the war
waged by David against the party of Ishbosheth, or are not their subjects, as in the war waged by the
Romans against the pirates.

2.  The question to be considered here is simply this, whether it is permissible for either private or
official persons to wage war against those under whose authority they are, whether this authority be
sovereign or subordinate.

First of all, the point is settled beyond controversy, that arms may be taken up against subordinates
by those who are armed with the authority of the sovereign power. A pertinent case is that of
Nehemiah who, authorized by an edict of Artaxerxes, waged war on the petty princes near him.
Similarly the Roman emperors granted to the proprietor of an estate the privilege of driving off the
surveyors who make measurements for a camp. Our question, then, is to determine what action is
permissible against the sovereign power, or against subordinates acting under the authority of the
sovereign power.

3.  Among all good men one principle at any rate is established beyond controversy, that if the
authorities issue any order that is contrary to the law of nature or to the commandments of God, the
order should not be carried out. For when the Apostles said that obedience should be rendered to
God rather than men, they appealed to an infallible rule of action, which is written in the hearts of
all men, and which you may find in Plato expressed in about as many words. But if from any such
cause, or under other conditions as a result of caprice on the part of him who holds the sovereign
power, unjust treatment be inflicted on us, we ought to endure it rather than resist by force.

II.   That as a general rule rebellion is not permitted by the law of nature.
1.  By nature all men have the right of resisting in order to ward off injury, as we have said above.
But as civil society was instituted in order to maintain public tranquillity, the state forthwith acquires
over us and our possessions a greater right, to the extent necessary to accomplish this end. The state,
therefore, in the interest of public peace and order, can limit that common right of resistance. That
such was the purpose of the state we cannot doubt, since it could not in any other way achieve its
end. If, in fact, the right of resistance should remain without restraint, there will no longer be a state,
but only a non-social horde, such as that of the Cyclopes, among whom —

Each bears rule
O’er wife and offspring.
A mob confused, where none the other heeds.
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Such, too, were the Aborigines, whom Sallust represents as a race of men rude, without laws,
without government, free and unrestrained; and such, according to the same author in another
passage, were the Getulians, who were controlled neither by custom nor by the law or rule of any
one.

2.  The usage of all states is as I have stated. Augustine says: ‘There is a general agreement of
human society to obey kings.’ Says Aeschylus:

Full power the king enjoys, responsible to none.

In the words of Sophocles:

Rulers they are-obedience must be rendered; And why not?

A kindred thought is expressed by Euripides:

Crass blundering of them who rule must be endured.

To these quotations may be added the words of Tacitus which we quoted above, in a similar
connection, and also the following: ‘To the emperor the gods have given the supreme direction of
affairs; to subjects has been left the honor of rendering obedience.’ Here also belongs the verse:

Unworthy things must worthy be esteemed,
If the king does them.

Here, again, a sentence from Seneca: ‘The rule of a king, just and unjust, you must endure.’ The
thought was borrowed from Sophocles, who had said:

You must obey him whom the state has placed
In power, alike in small things and in things
Unjust as well as just.

A sentence of Sallust has the same purport: ‘To do whatever you wish with impunity, that is to be
a king.’

3.  Hence it comes about that everywhere the majesty, that is, the prestige, whether of the state or
of him who exercises the sovereign power, is safeguarded by so many laws, so many penalties; this
cannot be maintained if licence to offer resistance be free to all. If a soldier has resisted a centurion
who wishes to punish him and has laid hold of the centurion’s staff, he is degraded in rank; if he has
purposely broken the staff, or ‘has laid a hand on the centurion he is punished with death.’ In
Aristotle we read, ‘If he who has official authority has struck any one, he is not to be struck in
return.’

III.   That rebellion is not allowable according to Hebraic law.
In Hebraic law he was condemned to death who had been disobedient either to the high priest or to
one that had been appointed by God out of the ordinary way as ruler of the people.
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If we examine closely the passage in Samuel which deals with the right of the king, it becomes clear
that on the one hand this must not be understood as setting forth a true right, that is a power to do
something in a manner morally right and just (an altogether different manner of life is prescribed
for the king in the part of the law which deals with the duty of the king), nor, on the other hand, is
a mere fact indicated; for there is nothing in it peculiar to a king, since private persons also are wont
to do wrongs to private persons. A fact is set forth, however, which has in a measure a legal effect,
that is, the obligation not to offer resistance. So it is added, that the people when oppressed by such
wrongs should implore the help of God, because, in fact, there would be no recourse at the hands
of man. That, therefore, is called a legal right in the sense that the praetor is said to’ enforce a legal
right even when he gives an unjust decision.’

IV.   That rebellion is even less allowable according to the law of the Gospel; proof is presented
from Holy Writ.
1.  In the New Covenant Christ enjoined men ‘to render unto Caesar the things that are Caesar’s.’
By this he meant that his followers owed to sovereign powers an obedience joined, if need be, with
long-suffering, not less in degree, if not even greater, than that which the Jews owed to the Jewish
kings. This thought the Apostle Paul, a most excellent interpreter of Christ, develops more fully.
‘Describing in detail the duties of subjects, among other things he says: ‘He that resisteth the power,
withstandeth the ordinance of God; and they that withstand shall receive to themselves judgement.’
A little farther on he adds: ‘For he is a minister of God to thee for good’; afterward, ‘Wherefore ye
must needs be in subjection, not only because of the wrath, but also for conscience’ sake.’

Under subjection the Apostle includes the necessity of non-resistance-not the necessity only which
arises from fear of a greater evil but that which flows from our very sense of duty and lays upon us
an obligation not only to men but also to God. He adds two reasons. The first is that God approved
this constituted order of bearing rule and rendering obedience both in earlier time, under the Hebraic
law, and now under the Gospel; in consequence, we are to look upon public authorities as if they had
been established by God himself. For the acts to which we have given our authorization we make
our own. The other reason is, that this constituted order contributes to our good.

2.  And yet, an objector may say, there is no advantage in suffering wrongs. On this point some
declare-with more of truth than of consistency with the Apostle’s meaning, I judge-that even these
wrongs are advantageous to us, because such long-suffering will not fail of its reward. It seems to
me that the Apostle had in view the universal end which the constituted order had in view; this is,
the maintenance of public tranquillity,’ in which also that of individuals is comprised. Truly we
cannot doubt that generally we do attain to this good through the agency of the powers of
government; for no one wishes to bring harm upon himself, and the good fortune of the ruler consists
in the good fortune of his subjects. ‘May there be those whom you may rule,’ one of the ancients
said. Among the Jews there is a proverb, ‘If there were no public authority, men would swallow one
another alive.’ The same thought is found in Chrysostom: ‘If there were no rulers of states, we
should be living a life more wild than the life of wild beasts, not only biting one another, but
devouring one another.’

3.  If sometimes under the influence of excessive fear or anger or other passions, rulers are turned
aside so that they do not enter the straight road that leads to tranquillity, this after all must be
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reckoned among the things that less frequently happen; and such things, as Tacitus remarks, are
offset by the interposition of better things. Laws, again, count it sufficient to have in view what
generally happens, as Theophrastus remarked. A saying of Cato bears on the same point: ‘There is
no law which is sufficiently well adapted to all cases; this only is aimed at, that a law be serviceable
to the majority, and of general application.’

Things which happen rather infrequently ought nevertheless to be brought together under general
rules; for although the principle embodied in a law may in a special case not have a specific
application, yet the principle remains of general scope, and it is right that particular cases should be
determined accordingly. This is better than to live without a rule, or to suffer the rule to be left to
every one’s discretion. Quite to the point Seneca remarks: ‘It was better that even a well-grounded
excuse be not accepted from a few than that any and every kind of an excuse be tried by all.’

4.  At this point we may quote as pertinent those words of Pericles in Thucydides, which cannot be
too often brought to mind:

 For my part I think that even for the individual citizens it is more advantageous that
the state prosper than that, while their private interests prosper, the state as a whole
should suffer. For though a man may have his private means well invested,
nevertheless if the state perish he must perish with it; but the man who, in a
prosperous state, has been unfortunate, is much more likely, under such a condition,
to regain his footing. Since, then, a state is able to bear the misfortunes of
individuals, while the individual is not able to bear the misfortunes of a state, what
reason is there why all should not unite in taking counsel for the state, and for its
protection, and not do as you are doing, you who, panic stricken as it were, by
private losses, are abandoning the safety of the state?

The same thought is expressed by Livy briefly in these words ‘ A state that is in a sound condition
easily safeguards the interest of individuals; in betraying the general interest you would vainly think
to protect your own.’ Plato had said, in the fourth book of his Laws, ‘It is the common interest which
binds a state together, that of individuals which rends it apart. Wherefore, it is more advantageous,
both for the state and for the individual, that public interests be cared for in preference to private
interests.’

Xenophon presents a slightly different point of view: ‘He who in war acts treacherously against his
general does so at the peril of his life.’ The words of Iamblichus bear upon the same subject: ‘The
private interest is not dissociated from the public interest; rather, the good of the individual is
comprised in the general good. In states, as in the case of animals and the rest of nature, the welfare
of the parts is dependent upon the welfare of the whole.’

5.  Now beyond doubt the most important element in public affairs is the constituted order of bearing
rule and rendering obedience, regarding which I have spoken. This truly cannot coexist with
individual licence to offer resistance. The point is well set forth in a fine passage of Dio Cassius:

For my part I think that it is not a proper thing for the ruler of a state to be overridden
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by his subjects, and that there is no hope of safety if the element whose function it
is to obey strives to rule. Consider what kind of order there would be in a household
if the elders should be scorned by the young. How would the sick recover their health
if they should not obey their physicians in everything? What safety for those who
travel by ship if the crew should treat with contempt the orders of the helmsmen? By
nature in truth it is for men a necessity, and a means of safety, that some rule and
others obey.

6.  With Paul let us associate Peter as a companion. Peter’s words are:

Honor the king.  Servants, be in subjection to your masters with all fear; not only to
the good and gentle, but also to the froward. For this is acceptable, if for conscience
toward God a man endureth griefs, suffering wrongfully. For what glory is it, if,
when ye sin, and are buffeted for it, we shall take it patiently? But if, when ye do
well and suffer for it, ye shall take it patiently, this is acceptable with God.

A little farther on Peter confirms this exposition by the example of Christ. The same thought in the
Constitutions of Clement is expressed in these words: ‘Let the servant who fears God at the same
time bring goodwill to his master, no matter how ungodly, no matter how unjust.’

Two comments need to be made. First, the submission which is spoken of as due to masters, even
harsh masters, must be considered as due also to kings; for what follows is based upon that as a
foundation, and regards the duty of subjects not less than that of servants. And in the second place,
the submission which is required of us carries with it the endurance of wrongs, as the saying is in
regard to parents:

Your father love if he is just; if not,
Bear with him.

A young man from Eretria, who for a long time had been frequenting the school of Zeno, was asked
what he had learned there; he answered, ‘To endure my father’s rage.’ Of Lysimachus Justin said:
‘With greatness of soul he bore the insulting treatment of the king as if it had been that of a father.’
In Livy we read: ‘Harsh treatment on the part of our country, as on the part of our parents, we must
assuage by suffering and enduring.’ In Tacitus, again, ‘The caprices of kings are to be endured’; and
in another passage, ‘We should pray for good emperors, put up with those we have.’ Among the
Persians, in the commendatory words of Claudian:

Howe’er so cruel masters are,
They are obeyed.

V.   That rebellion is not allowable according to the practice of the early Christians.
1.  From this law of the Lord the practice of the early Christians,’ which is a most excellent
commentary upon the law, did not depart. Although the administration of the Roman Empire was
often in the hands of extremely bad men, and there was no lack of pretenders who opposed them
under the pretext of rescuing the state, the Christians never associated themselves with their
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attempts. In the Constitutions of Clement the rule is laid down, ‘It is wrong to resist the authority
of a king.’ Says Tertullian in his Apology:

Whence come men like Cassius, and men like Niger, and men like Albinus? Whence
they who beset a Caesar between the two laurels? Whence they who practice
wrestling in order to strangle him? Whence they who in arms burst into the palace,
more audacious than all the men like Sigerius (this is the distinct reading of the
manuscript which is in the possession of those distinguished young gentlemen the
Dupuys) and Parthenius? From among the Romans, if I mistake not, that is from
among men who are not Christians.

Tertullian’s allusion to the practice of wrestling refers to the murder of Commodus, which was
accomplished by the hand of a wrestler acting under the orders of the prefect Aelius Laetus; yet in
point of wickedness hardly any one was worse than this emperor. Parthenius, whose crime Tertullian
likewise abhors, was the man responsible for the assassination of the extremely bad emperor
Domitian. To these Tertullian compares the pretorian prefect, Plautianus, who had wished to kill
Septimius Severus - truly a blood-thirsty emperor - in the palace. Arms had been taken up against
the same Septimius Severus, under pretense of devotion to the state, by Pescennius Niger in Syria,
and by Claudius Albinus in Gaul and Britain. But the action of these men also was displeasing to
the Christians, as Tertullian boasts to Scapula. ‘We are charged with treason,’ he says; ‘nevertheless
among the followers of Albinus, or of Niger, or of Cassius, no Christians could ever be found.’ The
followers of Cassius were those who had joined Avidius Cassius, an excellent man; he took up arms
in Syria, alleging as the reason that he was going to restore the state, which the neglect of Marcus
Aurelius was bringing to ruin.

2.  Ambrose believed that wrong would be done not only to himself but also to his flock and to
Christ, by Valentinian, son of Valentinian; yet he would not take advantage of an uprising of the
people, who were thoroughly aroused, to offer resistance. ‘Although under compulsion,’ he says,’
I know not how to make resistance.’ I shall be able to grieve, to weep, to groan; against arms,
soldiers, even the Goths, my weapons are my tears. Such are the defenses of the clergy; in no other
way ought I to offer resistance, in no other way can I resist.’ In another passage he adds: ‘The
demand was made upon me that I calm the people. I made answer that it was my duty not to arouse
the people; that the quieting of the people was in the hand of God.’

The same Ambrose refused to make use of the troops of Maximus against the emperor, though the
emperor was both an Arian and a persecutor of the church. In illustration of the same attitude,
Gregory Nazianzen declares that Julian the Apostate, while deliberating upon dreadful plans, was
held back by the tears of Christians; he adds the reason, ‘because this was the only resource they had
against the persecutor.’ And yet, the army of Julian was almost altogether made up of Christians.
There is the further fact that the cruelty of Julian, as the same Gregory observes, not only worked
harm to the Christians but brought the state itself into very great danger. Pertinent is the comment
of Augustine, explaining the words of the Apostle to the Romans: ‘For the welfare of this life it is
necessary that we be submissive, not offering resistance if they (the rulers) wish to take away
anything from us.’
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VI.   The view which holds that it is permissible for subordinate officials to rebel against
sovereign authority is refuted, both by argument and by Holy Writ.
1.  In our time there are to be met with men who possess learning, it is true, but being too much
under the influence of time and place have persuaded first themselves (for so I believe), then others,
that what has been said is applicable only to private individuals and not also to subordinate officials.
They think that subordinate officials have the right to offer resistance to wrong-doing on the part of
him who holds the supreme power; further, that these do wrong if under such conditions they do not
offer resistance.

The validity of this opinion ought not to be admitted. Just as in logic an intermediate species, from
the point of view of the genus, is a species, but from the point of view of a sub-species is a genus,
so subordinate officials from the point of view of officials of lower rank are persons vested with
public authority, but from the point of view of those possessing higher authority are private persons.
All governmental authority possessed by public officials is in fact so subordinated to the sovereign
power that whatever they do contrary to the will of him who holds it is divested of authority and is,
accordingly, to be considered as a private act. The saying of the philosophers is here in place, that
an orderly arrangement is possible only in relation to a first point.

2.  They who think otherwise seem to me disposed to bring into this world such a condition of affairs
as existed in heaven, according to the tale the ancients used to tell, before a sovereign power arose;
for at that time, they said, the lesser gods had not yet submitted to Jupiter. But the orderly
arrangement of which I spoke, and the principle of subordination,’ are recognized not alone by the
common sense of mankind. From such recognition came the verse:

Subject to a kingship still more powerful
Each kingship is.

Likewise the words of Papinius:

In alternation all is ruled,
And rules in turn.

Also Augustine’s famous statement:

Consider the gradations of rank in human relations. If a subordinate official has
given some order, the thing must be done; nevertheless if the proconsul orders the
contrary, it is not to be done. A similar situation arises if the consul issues some
order, and the emperor gives a different order. In such a case you do not treat official
power with disrespect, but you choose to serve the higher authority; the official of
lower rank ought not to be angry if preference is given to the higher.

Of Pilate, Augustine said: ‘The power which God had given to him was such that he was himself
also under the power of Caesar.’

3.  Such subordination is proved also by divine authority. The chief of the Apostles desires that we
submit ourselves in one way to the king, in another to public officials. We are to submit ourselves
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to the king as to the supreme authority, that is without any reservation except in regard to those
things which God directly enjoins upon us; and He approves the endurance of wrong and does not
forbid it. We are to submit ourselves to public officials as if they had been sent by the king, that is
to those who derive their power from the king. When Paul desires that ‘every soul be in subjection
to the higher powers,’ he includes also the subordinate public officials.

Among the Jewish people, where there were so many kings who treated with contempt divine as
well as human law, the subordinate officials, among whom were very many upright and brave men,
never assumed to themselves the right to oppose any force to the kings, unless they had received a
special command from God, whose right over kings is supreme. On the contrary, Samuel showed
what the duty of the elders was when, in the presence of the elders and the people, he treated Saul
with the customary respect, although Saul already was reigning badly.

4.  And so among the Jews the condition of public worship also always depended upon the will of
the king and the sanhedrin. Since, after the king, the public officials at the same time with the people
promised that they would be faithful to God, this must be understood to mean, so far as it would be
in the power of each. We have never read that even the images of false gods, which were standing
in public places, were ever thrown down except by order of the people, when the state was a free
republic, or by that of the kings, when kings were in power. If sometimes violence was used against
kings, the fact is reported as evidence of the interposition of divine providence which permitted the
deed, not as a mark of approval of the action in the sight of men.

5.  The authors who maintain the opposite view are accustomed to bring forward the saying of
Trajan, when he handed a dagger to the pretorian prefect: ‘Use this for me, if I govern rightly;
against me, if I govern badly.’ But the fact must be recognized, as is manifest from Pliny’s
Panegyric, that Trajan made it his particular care to see to it that nothing suggestive of kingly power
should appear, but that he should act as truly a chief magistrate,’ subject, accordingly, to the
authority of the senate and the people; their decrees the prefect was bound to carry into effect, even
against the chief magistrate himself. The case of Marcus Aurelius was similar; we read of him that
he was unwilling to touch public funds unless authorized by a decree of the senate.

VII.   What view is to be taken in care of extreme and in other respects unavoidable necessity.
1.  More serious is the question whether the law of non-resistance should bind us in case of extreme
and imminent peril. Even some laws of God, although stated in general terms, carry a tacit exception
in case of extreme necessity. Such a limitation was put upon the law of the Sabbath by learned men
in the time of the Maccabees; hence the well-known saying: ‘Danger to life breaks the Sabbath.’ In
Synesius, again, a Jew presents this excuse for having violated the law of the Sabbath: ‘We were
exposed to imminent danger of death.’

This exception was approved by Christ, as also an exception in the case of another law, which
forbade the eating of shewbread. The Jewish rabbis, in accordance with an ancient tradition, admit
a similar exception in the case of the law forbidding the use of certain articles of food, and in some
other cases; and rightly so. This does not mean that God has not the right to oblige us to submit
ourselves to certain death; it does mean that since there are some laws of such a nature, we are not
to believe that they were given with so inflexible an intent. The same principle holds even more
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manifestly in the case of human laws.

2.  I do not deny that even according to human law certain acts of a moral nature can be ordered
which expose one to a sure danger of death; an example is the order not to leave one’s post.’ We are
not, however, rashly to assume that such was the purpose of him who laid down the law; and it is
apparent that men would not have received so drastic a law applying to themselves and others except
as constrained by extreme necessity. For laws are formulated by men and ought to be formulated
with an appreciation of human frailty.

Now this law which we are discussing-the law of non-resistance -seems to draw its validity from the
will of those who associate themselves together in the first place to form a civil society; from the
same source, furthermore, derives the right which passes into the hands of those who govern. If these
men could be asked whether they purposed to impose upon all persons the obligation to prefer death
rather than under any circumstances to take up arms in order to ward off the violence of those having
superior authority, I do not know whether they would answer in the affirmative, unless, perhaps,
with this qualification, in case resistance could not be made without a very great disturbance in the
state, and without the destruction of a great many innocent people. I do not doubt that to human law
also there can be applied what love under such circumstances would commend.

3.  Some one may say that this strict obligation, to suffer death rather than at any time to ward off
any kind of wrong-doing on the part of those possessing superior authority, has its origin not in
human but in divine law. It must be noted, however, that in the first instance men joined themselves
together to form a civil society not by command of God, but of their own free will, being influenced
by their experience of the weakness of isolated households against attack. From this origin the civil
power is derived, and so Peter calls this an ordinance of man. Elsewhere, however, it is also called
a divine ordinance, because God approved an institution which was beneficial to mankind. God is
to be thought of as approving a human law, however, only as human and imposed after the manner
of men.

4.  Barclay, though a very staunch advocate of kingly authority, nevertheless comes down to this
point, that he concedes to the people, and to a notable portion of the people, the right of self-defense
against atrocious cruelty, despite the fact that he admits that the entire people is subject to the king.
I readily understand that in proportion as that which is preserved is of greater importance, the equity
of admitting an exception to the letter of a law is increased. But on the other hand I should hardly
dare indiscriminately to condemn either individuals, or a minority which at length availed itself of
the last resource of necessity in such a way as meanwhile not to abandon consideration of the
common good.

We may illustrate the point from the history of David, who, with the exception of a few deeds, is
represented as having passed a life in accordance with the laws. Now David had about him first four
hundred armed men, then a considerably larger number; for what purpose, except to defend himself
in case violence should be attempted? But at the same time this fact should be noted, that David did
not gather this force until after he had been informed by Jonathan, and had learned by numerous and
sure evidences from other sources, that Saul was threatening his life. Even then, however, he did not
fall upon cities, nor seize opportunities to fight; but he sought hiding-places, sometimes in places
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difficult of access, sometimes among foreign peoples, and with such scruple that he never did harm
to those of his own nation.

5.  Comparable with the conduct of David was that of the Maccabees. Their taking up of arms some,
indeed, seek to justify on the ground that Antiochus was not their king, but a usurper. This view I
consider untenable. For nowhere in their history do the Maccabees, and those who had espoused
their cause, address Antiochus with any other title than that of king. And the title was properly
applied, since for a considerable period the Jews had acknowledged the sovereignty of the
Macedonians, and to their right to rule Antiochus had succeeded. For the rule of law forbidding that
a foreigner should be set over the people must be understood as relating to voluntary choice; it has
no bearing on that which the people were forced to do when constrained by the necessity of the
times.

Others, again, declare that the Maccabees availed themselves of the right of a people entitled to
self-government. This argument, however, is as devoid of foundation as the first. For the Jews were
first reduced to subjection by Nebuchadnezzar, by right of conquest; and by the same right they
rendered obedience to the successors of the Chaldeans, that is, the Medes and Persians, whose entire
empire passed under the rule of the Macedonians." Hence Tacitus calls the Jews ‘the most
insignificant part of those who were in subjection while the East was under the power of the
Assyrians, the Medes, and the Persians.’ The Jews obtained no concession whatever from Alexander
and his successors, but came under their absolute power without any stipulation, just as they had
previously been under the power of Darius. If from time to time the Jews were permitted openly to
practice their religious rites and to follow their own laws, their right to do so was by sufferance,
resting on the goodwill of the kings, not on any legal provision safeguarding their government.

The Maccabees, therefore, had no justification except extreme and unavoidable danger. This
justification held, at any rate, as long as they kept within the limits of self-defense, so that, following
the example of David, they withdrew into places difficult of access, seeking safety; and as long as
they did not use arms except when they were attacked.

6.  Meanwhile the caution must be observed that even in such danger, the person of the king must
be spared. Those who think that David conformed to this rule not from a sense of duty, but from a
higher purpose, are mistaken. For David himself openly said, that no one who laid hands on the king
could be innocent. Undoubtedly he knew that it was written in the law: ‘Thou shalt not revile the
gods,’ that is the highest judges, ‘nor curse a ruler of thy people.’ The special mention of the higher
powers in this law indicates that something noteworthy is enjoined. Wherefore Optatus of Milevis,
speaking of this course of action on the part of David, says: ‘A memory filled with the
commandments of God held him back.’  And into the mouth of David he puts these words: ‘I wished
to vanquish my enemy; but the first duty is to keep the commandments of God.’

7.  Malicious false statements are not permissible even against a private individual; accordingly, in
the case of a king malicious statements even of what is true must be refrained from, for the reason
that, as the author of the Problems which bear the name of Aristotle says: ‘He who reviles the ruler
works injury to the state. If, then, harm must not be done to the ruler with speech, surely much less
with the hand. Hence we read, that David was filled with penitence because he had violently laid
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hold of the garment of the king; so profound a sense did he have of the inviolability of the king’s
person! And not without reason. For since the sovereign power is inevitably exposed to the hatred
of many,’ the security of him who is charged with the exercise of it must be safeguarded in an
altogether exceptional way.

This the Romans determined even in the case of the tribunes of the people; they enacted that the
tribunes should be safe from seizure, that is inviolable. Among the sayings of the Essenes was this,
that kings are to be regarded as holy; and there is a noteworthy expression in Homer:

For the shepherd of the people did he fear,
Lest harm should come to him.

Not without reason, we read in Curtius, do ‘the nations which are under the government of kings,
revere the name of the king as that of a god.’ Says Artaban, the Persian: ‘Of the many good laws
which we have this is the most excellent, that we must reverence and adore the king, as the image
of God who preserves all things.’ ‘It is neither right nor permissible,’ says Plutarch in his life of
Agis,’ to lay hands on the person of a king.’

8.  It is a more difficult question to determine whether, in this matter, as much is permitted also to
Christians as was permitted to David or to the Maccabees; for the Master of the Christians, on so
many occasions bidding them to bear the cross, seems to exact a greater degree of long-suffering.
Surely when the higher powers threaten death to Christians on account of their religion, Christ
concedes to them the right to flee-to those, at any rate, whom the necessary discharge of duty does
not bind to a particular place. Beyond the right to flee, he makes no concession. Peter, in fact, says
that in suffering Christ left to us an example that we should follow; though he was free from sin, and
without guile, ‘when he was reviled he reviled not again; when he suffered, threatened not, but
committed himself to Him that judgeth righteously.’ He says also that Christians ought to return
thanks to God, and rejoice, if as Christians they suffer punishment. And we read that the Christian
religion waxed strong chiefly by reason of such long-suffering.

9.  Thus the early Christians, fresh from the teachings of the Apostles and of Apostolic men, both
understood the Christian rules of conduct better, and lived up to them more fully, than did the men
of later times; wherefore I think that the greatest injustice is done to them by those who think that
their reason for not defending themselves, when in certain danger of death, was lack of strength, not
intention. Imprudent, surely, and devoid of shame, would Tertullian have been if, in the presence
of the emperors, who could not be in ignorance of the facts, he had dared with so much assurance
to lie when he said:

If we wished to act as open enemies, and not merely as secret avengers, should we
lack the power of numbers and of forces? Are the Moors, forsooth, and the
Marcomans, and even the Parthians, or all the nations which, in contrast with us, are
confined to one region and hemmed in by their own boundaries-are they more
numerous than we, who are spread over the whole earth? Strangers we are, and yet
we have filled all places belonging to you, your cities, islands, fortified posts, towns,
places of assembly, even your camps; your tribes, town-councils, palace, senate,
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Forum. Only your temples have we left to you. What war should we not have been
capable of undertaking, and ready to undertake, even if inferior in forces-we who are
so willingly slaughtered-if according to our doctrine it were not more lawful to suffer
ourselves to be killed than to kill?

In this matter Cyprian, too, follows his teacher, and openly affirms: ‘This is the reason why no one
of us offers resistance, when he is seized, or tries to avenge himself for unjust violence on your part,
albeit our people are numerous and well provided with means; sure confidence in a future vengeance
makes us patient. The innocent yield to the guilty.’  ‘For,’ says Lactantius,’ we put our trust in the
majesty of Him who is able to exact vengeance alike for contempt for Himself and for sufferings and
wrongs inflicted on His servants. And so, when we are suffering outrages unspeakable, we do not
resist, even with a word; but we leave vengeance to God.’

This is precisely what Augustine had in mind, when he said ‘In such circumstances let the just man
above all reflect, that only he for whom it is right to wage war should commence war; for this is not
right for all men.’ ‘Whenever the emperors,’ says Augustine in another passage, ‘hold a mistaken
view, in order to protect their delusion against the truth they establish laws through the enforcement
of which the upright are tested and receive the crown.’ In still another passage he writes: ‘Peoples
should bear with rulers, and slaves with masters, in such a way that they may sustain themselves
under temporal ills through the exercise of endurance, and hope for blessings that abide forever.’
Elsewhere, speaking of the example of earlier Christians, he thus characterizes it:

And at that time the city of Christ, although it was still wandering over the earth and
was able to muster armies of so great peoples against impious persecutors, did not
fight for temporal safety, but, rather, refrained from resisting, that it might obtain
eternal safety. Christians were bound, were imprisoned, were beaten, were twisted
on the rack, were tortured with fire, were mangled, were slaughtered, and yet they
multiplied. It was not for them to fight for safety, save only to scorn the safety of this
world in comparison with salvation.

10.  The words of Cyril, commenting on the passage in John about the sword of Peter, are of the
same import, and not less noteworthy.

The Theban legion, as the Acts informs us, consisted of six thousand six hundred and sixty-six
soldiers, all of whom were Christians. When the emperor Maximian, being in the neighborhood of
Martigny, tried to force his army to offer sacrifice to false gods, this legion started to march to
Agaunum. When the emperor sent a messenger thither to order them to come and sacrifice, the
soldiers of the legion refused. Maximian thereupon ordered that every tenth man be put to death by
his aids, who easily carried out the order, since no one offered resistance.

11.  The ranking officer of the legion was Maurice,’ whose name was afterwards given to the town
of Agaunum. On the authority of Eucherius, bishop of Lyons, we read that at this juncture Maurice
addressed his men as follows:

How I did fear that some one of you-it is such an easy thing for armed men to do —
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under the appearance of self-defense would try to prevent these most blessed funeral
rites! For my part, in order to forbid such an act I was already on the point of
following the example of our Christ, who with a command uttered by his own voice
put back into the sheath the sword that had been drawn out by the Apostle. Thus he
teaches us that the courage which comes from trust in Christ is stronger than all
arms, in order that no one may with mortal hands try to stay a mortal work; nay
rather, that each may complete the work begun, through unfaltering loyalty to his
faith.

After the decimation, the emperor gave the same order to the survivors as before. They all replied:

Caesar, as soldiers we belong to you, and we took up arms in order to defend the
Roman state. We have never deserted in the presence of war, nor evaded the
requirements of military service, nor incurred the disgrace of punishment for
cowardice. We should always be obedient to your orders also, excepting that, as
instructed in the rules of the Christian life, we must avoid the worship of demons and
their altars always polluted with blood. We have learned that you are determined
either to defile us Christians with sacrilegious acts, or to cow us by decimation. You
have no need to spend longer time searching us out as if we were concealing
ourselves: know that we are all Christians. You will have the bodies of us all in your
power; over our souls, which look only to their Master, Christ, you will have no
power.

12.  Then Exsuperius, standard-bearer of the legion, it is said, addressed it thus:

Most excellent fellow-soldiers, you see that I carry standards of the wars of this
world. But not to such arms do I summon you, not for such wars do I seek to arouse
your spirits and courage. It is yours to choose a different kind of battle. Not through
the use of these swords can you press forward to the kingdom of heaven.

Then he bade carry this message to the emperor: ‘Despair, which is most brave in perils, Emperor,
has not armed us against you Look, we are holding our weapons, and shall resist not, because we
prefer to die rather than conquer, and we are more eager to perish in innocency than to live in guilt.’
Afterward he said: ‘We are throwing away our weapons. Your followers will find our right hands
weaponless, but our hearts armed with the catholic faith.’

13.  Thereupon a butchery of the unresisting men followed. In his account of it Eucherius uses these
words: ‘The greatness of the number did not protect these righteous men from punishment, though
generally when a great number is involved in an infraction of law punishment is not enforced.’ In
an ancient Martyrology the story is thus told:

And so they were cut down indiscriminately with swords, not uttering a cry of
protest; they even laid aside their weapons and offered their throats or bared bodies
to their slayers. They were not stirred by the greatness of their number or by the
movement of their weapons, to defend with steel the justice of their cause. They
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remembered only this, that they were confessing Him who was led to death without
uttering a cry of protest; as a lamb he opened not his mouth. They, also, as a flock
of sheep of the Lord suffered themselves to be torn in pieces as by wolves rushing
upon them.

14.  Valens impiously and cruelly raged against those who, in accordance with the Holy Scriptures
and the tradition of the fathers, professed the ‘homoousian’ doctrine. Although the number of
believers was very great, they never defended themselves with arms.

15.  Surely when long-suffering is enjoined upon us, the example of Christ, we see, is often brought
forward for our imitation, as we just now heard in the case of the Theban soldiers; and His
long-suffering was prolonged even until death. He who thus loses his life is declared by Christ truly
to have gained it.

We said that resistance cannot rightly be made to those who hold the sovereign power. There are
certain points which we now ought to bring to the reader’s attention, in order that he may not
consider those guilty of disobeying this law who in reality are not guilty.

VIII.   That the right to make war may be conceded against him who has ‘the chief authority
among a free people.
First, then, if rulers responsible to the people, whether such power was conferred at the beginning
or under a later arrangement, as at Sparta - if such rulers transgress against the laws and the state,
not only can they be resisted by force, but, in case of necessity, they can be punished with death. An
example is the case of Pausanias, king of the Lacedaemonians. And since the earliest kingships of
Italy were of this character, it is not surprising that, after narrating the exceedingly dreadful crimes
of Mezentius, Virgil adds:

Then all Etruria in just anger rose;
The punishment of death forthwith demand
They for their king.

IX.   That the right to make war may be conceded against a king who has abdicated the sovereign
power.
In the second place, if a king, or any other person, has renounced his governmental authority, or
manifestly has abandoned it, after that time proceedings of every kin are permissible against him as
against a private person. But he is by no means to be considered as having renounced a thing who
is merely too neglectful of it.

X.   That the right to make war may be conceded against a king who alienates his kingdom, but
only so far as to prevent the transfer.
In the third place, Barclay holds the opinion that if a king alienates his kingdom, or ‘places it in
subjection to another, the kingdom is no longer his.

I do not go so far. For an act of this character, if the kingship is conferred by election or by a law
of succession, is null and void, and acts which are null and void do not have any effect in law.
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Nearer the truth, in my opinion, is the view of the jurists in regard to a usufructuary, to whose
position, we have said, that of such a king is analogous; by alienating his right to a third person the
usufructuary effects nothing. And the statement that the usufruct reverts to the owner of the property
must be construed in accordance with the period fixed by law.

If, nevertheless, a king actually does undertake to alienate his kingdom, or to place it in subjection,
I have no doubt that in this case he can be resisted. For the sovereign power, as we have said, is one
thing, the manner of holding it is another; and a people can oppose a change in the manner of
holding the sovereign power, for the reason that this is not comprised in the sovereign power itself.
With this you may not ineptly compare a remark of Seneca, in respect to a case by no means
dissimilar: ‘And if a man is bound to render obedience in all respects to his father, he is not bound
to be obedient to a command through which the father ceases to be a father.’

XI.   That the right to make war may be conceded against a king who openly shows himself the
enemy of the whole people.
In the fourth place, says the same Barclay, the kingdom is forfeited if a king sets out with a truly
hostile intent to destroy a whole people.’

This I grant, for the will to govern and the will to destroy cannot coexist in the same person. The
king, then, who acknowledges that he is an enemy of the whole people, by that very fact renounces
his kingdom. This, it is evident, can hardly occur in the case of a king possessed of his right mind,
and ruling over a single people. Of course, if a king rules over several peoples, it can happen that
he may wish to have one people destroyed for the sake of another, in order that he may colonize the
territory thus made vacant.

XII.   That the right to make war may be conceded against a king who has lost his kingdom in
consequence of a commissory law.
Fifthly, if a kingdom be granted under the condition that upon the commission of felony against the
overlord, or the violation of a clause inserted in the grant of power, that if the king do thus and so
the subjects are released from all duty of obedience to him, in such a case also the king reverts to
the position of a private person.

XIII.   That the right to make war may be conceded against a king who, possessing only a part
of the sovereign power, seeks to possess himself of the part that does not belong to him.
Sixthly, in case the sovereign power is held in part by the king, in part by the people or senate, force
can lawfully be used against the king if he attempts to usurp that part of the sovereign power which
does not belong to him, for the reason that this authority does not extend so far.

In my opinion this principle holds, even though it has already been said that the power to make war
should be reserved to the king. For this, it must be understood, refers to external war. For the rest,
whoever possesses a part of the sovereign power must possess also the right to defend his part; in
case such a defense is resorted to, the king may even lose his part of the sovereign power by right
of war.

XIV.   That the right to make war is conceded against a king in case liberty to offer resistance has
in certain cases been reserved.
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Seventhly, if in the conferring of authority it has been stated that in a. particular case the king can
be resisted, even though such an agreement does not involve the retention of a part of the authority,
some natural freedom of action, at any rate, has been reserved and exempted from the exercise of
royal power. For he who alienates his own right can by agreement limit the right transferred.

XV.   How far obedience should be rendered to a usurper of sovereign power.
1.  We have spoken of him who possesses, or has possessed, the right of governing. It remains to
speak of the usurper of power, not after he has acquired a right through long possession or contract,
but while the basis of possession remains unlawful. Now while such a usurper is in possession, the
acts of government which he performs may have a binding force, arising not from a right possessed
by him, for no such right exists, but from the fact that the one to whom the sovereignty actually
belongs, whether people, or king, or senate, would prefer that measures promulgated by him should
meanwhile have the force of law, in order to avoid the utter confusion which would result from the
subversion of laws and suppression of the courts.

Cicero disapproved of the laws of Sulla as harsh toward the children of the proscribed, whom they
did not permit to become candidates for public office. Nevertheless he thought that it was necessary
to live up to them, asserting, as Quintilian informs us, that the welfare of the state was so bound up
with these laws that if they should be done away with the state itself could not survive. Of the acts
of the same Sulla, Florus says: ‘Lepidus was making ready to annul the acts of this great man; and
there was good reason for such procedure, provided only the result could be accomplished without
bringing disaster upon the state.’ A little further on he adds: ‘The interest of the state, sick, as it
were, and suffering from injuries, required that it have rest in any way possible, in order that the
wounds might not be torn open by the application of remedies.’

2.  In the case of measures promulgated by the usurper which are not so essential, and which have
as their purpose to establish him in his unlawful possession, obedience is not to be rendered unless
disobedience would involve grave danger. But whether it is permissible to use violence in
overthrowing such a usurper of authority, or even to put him to death, is the question before us.

XVI.   That resistance by force may be used against a usurper by virtue of a right of war still
continuing.
In the first place, if the usurper has seized the governmental power by means of a war that is
unlawful and not in accordance with the law of nations, and no agreement has been entered into
afterward,, and no promise has been given to him, but possession is maintained by force alone, it
would seem that the right to wage war against him still remains, and whatever is permissible against
any enemy is permissible against him. Just as an enemy, so also a usurper, under such conditions,
can lawfully be put to death by anyone, even by an individual. ‘Against men guilty of treason and
against public enemies,’ says Tertullian,’ every man is a soldier.’

Thus also, in the interest of general tranquillity, the right of enforcing public punishment against
deserters from military service is granted to all.

XVII.   That resistance by force maybe used against a usurper by virtue of a pre-existing law.
With Plutarch, who expresses the opinion in his book On Fate dedicated to Piso, I hold that the same
conclusion must be accepted in the case that prior to the usurpation there was in existence a public
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law which conferred upon any man the right to kill a person who dared to do this or that which falls
within its purview; who, for example, though a private individual, should have surrounded himself
with a bodyguard and should have seized the citadel; who had put to death a citizen uncondemned,
or without lawful judgement; or who had chosen public officials without regular elections.

Many such laws were in force in the Greek states, and in consequence the killing of tyrants of the
sort referred to must have been thought justifiable. Such, at Athens, was the law of Solon, which was
renewed after the return from the Piraeus; this was directed against those who should have done
away with the popular form of government, or who, after it had been done away with, should hold
office. Of similar character was the Valerian Law at Rome, against any who should assume the
duties of a public official without the authorization of the people. Such, again, was the consular law
passed after the absolute rule of the Decemvirs, forbidding the appointment of any magistrate whose
decisions should be without appeal; the man responsible for such an appointment might be lawfully
and rightfully slain.

XVIII.   That resistance by force may be used against a usurper by virtue of a mandate of one
possessing sovereign power.
It will likewise be permissible to put a usurper to death in case the deed is explicitly authorized by
the true possessor of sovereign power, whether king, or senate, or people.

To these we should add also guardians of the children of kings, such as Jehoiada was in the case of
Joash, when he forced Athaliah from the kingship.

XIX.   Why resistance to a usurper should be limited to the cases mentioned.
1.  Outside of the cases which have been considered I cannot concede that it is permissible for a
private citizen either to put down by force, or to kill, a usurper of sovereign power. For it may
happen that he who holds the sovereign power by right would prefer that the usurper should be left
in possession rather than that the way should be opened for dangerous and bloody conflicts, such
as generally take place when those who have a strong following among the people, or friends outside
the country, are treated with violence or put to death. At any rate, it is not certain that the king or
the people would wish that matters should be brought to such extremities, and without their known
approval the use of violence cannot be lawful.

Favonius used to say, ‘Civil war is a worse evil than unlawful government.’ ‘To me,’ Cicero
declared,’ peace on any terms between citizens seems more advantageous than civil war.’ Titus
Quintius affirmed that it was better that the tyrant Nabis be left in power in Sparta, for the reason
that his expulsion could be accomplished only with utter ruin of the state, which through the attempt
to retain its liberty would be brought to destruction. Of similar purport is the thought of
Aristophanes, that a lion ought not to be reared in a city; but if a lion has been so reared, the people
must endure it.

2.  An exceedingly weighty question it surely is, as Tacitus says, which is preferable, independence
or peace; it is an extremely difficult political problem, Cicero found, to determine ‘whether, when
one’s country is oppressed by an unlawful exercise of power, every effort should be put forth to
accomplish its abolition, even if the state should thereby be brought into extreme peril.’ Yet
individuals ought not to take it upon themselves to decide a question which involves the interest of
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the whole people. That is, then, an obviously mischievous sentiment:

We are taking away the masters
From a city content to serve them.

Thus Sulla, being asked why he was attacking his country with arms, made answer, ‘in order to
deliver it from tyrants.’

3.  Better advice was given by Plato in his letter to Perdiccas, as thus expressed in Latin by Cicero:
‘Your efforts in public affairs should be carried only so far as shall meet the approval of your fellow
citizens; violence should not be used against either a parent or native land.’ The same thought is
found also in Sallust: ‘To govern one’s country or one’s subjects by force, even if you possess the
power and may be correcting abuses, is nevertheless unsuitable, especially since all sweeping
changes involve slaughter, flight, and other incidents of a hostile nature.’

Not far from this point of view is the remark of Stallius quoted by Plutarch, in his Life of Brutus:
‘It is not fair that a man who is prudent and wise should plunge into the midst of dangers and
troubles for the benefit of those who are without scruple and devoid of sense.’ Not inappropriately
in the same connection you may quote the statement of Ambrose:

This also contributes to the increase of good reputation, if you rescue a poor man
from the hands of the mighty, and if you save from death a man who has been
condemned, in so far as such a result can be accomplished without raising a
disturbance. We must beware lest we seem to act for the sake of display rather than
pity, and cause more grievous wounds while we are trying to apply remedies to
wounds of less consequence.

Thomas says that the destruction of a government even though tyrannical is sometimes an act of
sedition.

4.  The deed of Ehud, which he committed upon Eglon, king of Moab, ought not to incline us to the
opposite view. For the sacred text plainly bears witness that Ehud was raised up by God Himself as
an avenger, that is to say, under a special command. And in fact it is not clear that this king of the
Moabites did not possess his right of governing by virtue of an agreement. For in the case of other
kings also, God caused His judgements to be executed by means of chosen servants, as in the case
of Joram by the hand of Jehu.

XX.   When the right of sovereignty is in dispute private persons ought not to take it upon
themselves to settle the matter.
Above all, in case of a controversy the private individual ought not to take it upon himself to pass
judgement, but should accept the fact of possession.

Thus Christ bade that tribute be paid to Caesar because the coin bore Caesar’s image,’ that is
because Caesar was in possession of the governing power. 
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CHAPTER 5
Who May Lawfully Wage War

I.   The efficient causes of war are in part those who wage war on their own account as principals.
As in other matters, so also in acts originating in the will, there are ordinarily three kinds of efficient
causes-principal agents, auxiliary agents, and instruments.

In war the principal efficient cause is generally the person whose interest is at stake-in private war,
the individual; in public war, the public power, in most cases the sovereign power. Whether war can
be made by one on behalf of others who do not make war on their own account, we shall see
elsewhere. Meanwhile we shall hold to this principle, that by nature every one is the defender of his
own rights; that is the reason why hands were given to us.

II.   The efficient causes of war are in part those who wage war on another’s account, as auxiliary
agents.
1.  But to render service to another, so far as we can, is not only permissible, it is also honorable.
Those who have written on the subject of duties rightly say that nothing is more useful to a man than
another man. There are, however, various ties which bind men together and summon them to mutual
aid. Thus those who are related by kinship unite to assist one another. Neighbors, too, and those who
belong to the same state, call on one another for help; hence the cry ‘Hither, Romans’ and the word
‘to call the Romans’ (quiritari). Aristotle said that every man ought to take up arms on his own
behalf, if he had suffered wrong, or on behalf of his kindred or benefactors, or of his associates, in
case wrong should have been suffered by them. It was the teaching of Solon that those
commonwealths will be the most fortunate in which each citizen views the wrongs of others as his
own.

2.  But in default of all other ties, the common bond of human nature is sufficiently strong. Devoid
of interest to man is nothing that pertains to man. In the words of Menander:

If we our strength should all together join,
Viewing each other’s welfare as our own,
If we should each exact full punishment
From evil-doers for the wrongs they do,
The shameless violence of wicked men
Against the innocent would not prevail;
Guarded on every hand, and forced to pay
The penalties which their misdeeds deserve,
They soon would cease to be, or few become.

Similar is this saying of Democritus: ‘Those who are oppressed by wrong-doing must be defended
to the limit of our strength, and not neglected; for that is a work of justice and goodness.’ The
thought is thus developed by Lactantius:

God, who did not impart wisdom to the other animals, made them more safe from
attack and from danger by natural means of defense. But because He made man
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naked and weak, to the end that He might the rather equip him with wisdom, in
addition to other gifts He gave to man this feeling of mutual regard, that man should
defend, should love, should protect man, and should both receive and furnish help
against all dangers.

III.   The efficient causes of war are in part those who wage war as instruments, as servants and
subjects.
When we use the word ‘instruments’ in this connection we do not mean ‘weapons’ and similar
things; we mean persons whose acts of will are dependent on the will of another.

An instrument, as we use the term here, is a son in relation to his father, viewed as by nature a part,
so to speak, of the father; such an instrument also is a slave in relation to his master, a part, as it
were, in a legal sense. For just as a part is a part of the whole not only in the same relation that the
whole sustains to the part, but also the very thing which constitutes a part pertains to the whole, so
possession becomes something of the possessor. Says Democritus, ‘Use slaves just as parts of the
body, one for one purpose, another for another.’ What a slave is in the household, a subject is in the
state, an instrument, accordingly, of the ruler.

IV.   By the law of nature no one is enjoined from waging war.
There is no doubt that by nature all subjects may be used for purposes of war; but certain classes are
exempted by special enactment, as formerly slaves; at Rome, now men in holy orders generally.
Nevertheless a special enactment of this kind, as such laws generally, must be understood as subject
to exception in cases of extreme necessity.

Let these general statements in regard to auxiliary agents and subjects suffice; for the special
questions relating to them will be treated in the proper connection.



BOOK 2
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CHAPTER 1
The Causes of War: First, Defense of Self and Property

I.   What causes of war may be called justifiable.
1.  LET us proceed to the causes of war I mean justifiable causes; for there are also other causes
which influence men through regard for what is expedient and differ from those that influence men
through regard for what is right.

The two kinds of causes Polybius accurately distinguishes from each other and from beginnings of
war," such as the stag was in the war between Aeneas and Turnus. Although the distinction between
these matters is clear, nevertheless the words applied to them are often confused. For what we call
justifiable causes Livy, in the speech of the Rhodians, called. beginnings: ‘You certainly are Romans
who claim that your wars are so fortunate because they are just, and pride yourselves not so much
on their outcome, in that you gain the victory, as upon their beginnings, because you do not
undertake wars without cause.’

In the same sense also Aelian (in Book XII, chapter 53) speaks of the beginnings of wars, and
Diodorus Siculus (Book XIV), giving an account of the war of the Lacedaemonians against the
Eleans, expresses the same idea by using the words ‘pretexts’ and ‘beginnings.’

2.  These justifiable causes are the special subject of our discussion. Pertinent thereto is the famous
saying of Coriolanus quoted by Dionysius of Halicarnassus: ‘This, I think, ought to be your first
concern, that you have a cause for war which is free from reproach and just.’ Similarly Demosthenes
says: ‘As the substructures of houses, the framework of ships, and similar things ought to be most
firm, so, in the case of actions, the causes and fundamental reasons ought to be in accord with justice
and truth.’ Equally pertinent is the statement of Dio Cassius:  ‘We must give the fullest consideration
to justice. With justice on our side, military prowess warrants good hope; without it, we have
nothing sure, even if the first successes equal our desires.’ Cicero also says, ‘Those wars are unjust
which have been undertaken without cause’; and in another passage he criticizes Crassus because
Crassus had determined to cross the Euphrates without any cause for war.

3.  What has been said is no less true of public than of private wars. Hence the complaint of Seneca:

We try to restrain murders and the killing of individuals. Why are wars and the crime
of slaughtering nations full of glory P Avarice and cruelty know no bounds. In
accordance with decrees of the Senate and orders of the people atrocities are
committed, and actions forbidden to private citizens are commanded in the name of
the state.

Wars that are undertaken by public authority have, it is true, in some respects a legal effect, as do
judicial decisions, which we shall need to discuss later; but they are not on that account more free
from wrong if they are undertaken without cause. Thus Alexander, if he commenced war on the
Persians and other peoples without cause, was deservedly called a brigand by the Scythians,
according to Curtius, as also by Seneca a; likewise by Lucan he was styled a robber, and by the
sages of India ‘a man given over to wickedness,’ while a pirate once put Alexander in the same class
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with himself. Similarly, Justin tells how two kings of Thrace were deprived of their royal power by
Alexander’s brother, Philip, who exemplified the deceit and wickedness of a brigand. In this
connection belongs the saying of Augustine: ‘If you take away justice, what are empires if not vast
robberies?’ In full accord with such expressions is the statement of Lactantius: ‘Ensnared by the
appearance of empty glory, men give to their crimes the name of virtue.’

4.  No other just cause for undertaking war can there be excepting injury received. ‘Unfairness of
the opposing side occasions just wars,’ said the same Augustine, using ‘unfairness’ when he meant
‘injury,’ as if he had confused the Greek words for these two concepts. In the formula used by the
Roman fetial are the words, ‘I call you to witness that that people is unjust and does not do what is
right in making restitution.’

II.   justifiable causes include defense, the obtaining of that which belongs to us or is our due, and
the inflicting of punishment.
1.  It is evident that the sources from which wars arise are as numerous as those from which lawsuits
spring; for where judicial settlement fails, war begins. Actions, furthermore, lie either for wrongs
not yet committed, or for wrongs already done.

An action lies for a wrong not yet committed in cases where a guarantee is sought against a
threatened wrong, or security against an anticipated injury, or an interdict of a different sort against
the use of violence. An action for a wrong committed lies where a reparation for injury, or the
punishment of the wrong-doer, is sought.

These two sources of legal obligations were rightly distinguished by Plato, in the ninth book of the
Laws. Reparation is concerned either with what is or has been ours, giving rise to actions involving
property interests, and certain personal actions; or with what is owed to us by contract, or in
consequence of a criminal act; or by operation of law, a category to which must be referred also
cases arising from implied contracts and constructive crimes. Under these subdivisions the rest of
the personal actions fall. An act deserving punishment opens the way to accusation and public trial.

2.  Authorities generally assign to wars three justifiable causes, defense, recovery of property, and
punishment. All three you may find in Camillus’s declaration with reference to the Gauls: ‘All
things which it is right to defend, to recover, and to avenge.’ In this enumeration the obtaining of
what is owed to us was omitted, unless the word ‘recover’ is used rather freely. But this was not
omitted by Plato when he said that wars are waged not only in case one is attacked, or despoiled of
his possessions, but also if one has been deceived. In harmony with this is a sentence of Seneca:
‘Perfectly fair, and in complete accord with the law of nations, is the maxim, "Pay what you owe."’
The thought was expressed also in the formula of the fetial: ‘Things which they have not given, nor
paid, nor done, which things ought to have been given, to have been done, to have been paid’; in the
words of Sallust, in his Histories: ‘I demand restitution in accordance with the law of nations.’

When, however, Augustine said, ‘Those wars are wont to be defined as just which avenge wrongs,"
he used the word ‘avenge’ in a rather general way to mean ‘exact requital for.’ This is shown by
what follows, for therein we find not a logical subdivision but a citation of examples: ‘War, then,
ought to be undertaken against that people and state which has either neglected to exact punishment
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for wrongs done by its members, or to return what has been wrongfully taken away.’

3.  It was in accordance with this natural principle that a king of India, according to Diodorus,
brought against Semiramis the charge ‘that she commenced war without having suffered any wrong.’
So also the Romans demanded of the Senones that they should not attack a people at whose hands
they had received no injury. Aristotle in his Analytics, Book 11, chapter 11, says: ‘It is customary
to make war on those who were the first to inflict injury.’ Of the Abians, who were Scythians,
Curtius says: ‘It was agreed that of barbarians they were the most just; they refrained from war
unless attacked.’

The first cause of a justifiable war, then, is an injury not yet inflicted, which menaces either person
or property.

III.   War far the defense of life is permissible.
We said above that if an attack by violence is made on one’s person, endangering life, and no other
way of escape is open, under such circumstances war is permissible, even though it involve the
slaying of the assailant. As a consequence of the general acceptance of this principle we showed that
in some cases a private war may be lawful.

This right of self-defense, it should be observed, has its origin directly, and chiefly, in the fact that
nature commits to each his own protection, not in the injustice or crime of the aggressor. Wherefore,
even if the assailant be blameless, as for instance a soldier acting in good faith, or one who mistakes
me for some one else, or one who is rendered irresponsible by madness or by sleeplessness — this,
we read, has actually happened to some — the right of self-defense is not thereby taken away; it is
enough that I am not under obligation to suffer what such an assailant attempts, any more than I
should be if attacked by an animal belonging to another.

IV.   War in defense of life is permissible only against an actual assailant.
1.  It is a disputed question whether innocent persons can be cut down or trampled upon when by
getting in the way they hinder the defense or flight by which alone death can be averted. That this
is permissible, is maintained even by some theologians. And certainly, if we look to nature alone,
in nature there is much less regard for society than concern for the preservation of the individual.
But? the law of love, especially as set forth in the Gospel, which puts consideration for others on a
level with consideration for ourselves, clearly does not permit the injuring of the innocent even
under such conditions.

2.  It has been well said by Thomas — if he is rightly understood — that if a man in true self-defense
kills his assailant the slaying is not intentional. The reason is not that, if no other means of safety
is at hand, it is not sometimes permissible to do with set purpose that which will cause the death of
the assailant; it is, rather, that in such a case the inflicting of death is not the primary intent, as it is
in the case of procedure by process of law, but the only resource available at the time. Even under
such circumstances the person who is attacked ought to prefer to do anything possible to frighten
away or weaken the assailant, rather than cause his death.

V.   War in defense of life is permissible only when the danger is immediate and certain, not when
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it is merely assumed.
1.  The danger, again, must be immediate and imminent in point of time. I admit, to be sure, that if
the assailant seizes weapons in such a way that his intent to kill is manifest the crime can be
forestalled; for in morals as in material things a point is not to be found which does not have a
certain breadth. But those who accept r of any sort as justifying anticipatory slaying are themselves
greatly deceived, and deceive others. Cicero said truly, in his first book On Duties, that most wrongs
have their origin in fear, since he who plans to do wrong to another fears that, if he does not
accomplish his purpose, he may himself suffer harm. In Xenophon, Clearchus says: ‘I have known
men who, becoming afraid of one another, in consequence of calumny or suspicion, and purposing
to inflict injury before receiving injury, have done the most dreadful wrongs to those who had had
no such intention, and had not even thought of such a thing.’ Cato, in his speech for the Rhodians,
asks ‘Shall we be the first to do what we say they wished to do?’ There is a notable expression of
the thought in Gellius:

When a gladiator is equipped for fighting, the alternatives offered by combat are
these, either to kill, if he shall have made the first decisive stroke, or to fall, if he
shall have failed. But the life of men generally is not hedged about by a necessity so
unfair and so relentless that you are obliged to strike the first blow, and may suffer
if you shall have failed to be first to strike.

In another passage Cicero says, not less rightly: ‘Who has ever established this principle, or to whom
without the gravest danger to all men can it be granted, that he shall have the right to kill a man by
whom he says he fears that he himself later may be killed?’ In this connection we may quote the
well-known verses of Euripides:

If, as you say, your husband wished to take
Your life, wishing were then your part as well,
Until the time should come.

A parallel is found in Thucydides: ‘The future is still uncertain, and no one, influenced by that
thought, should arouse enmities which are not future but certain.’ Thucydides, further, in the passage
in which he sets forth the evils arising from the manifestations of party-spirit in the Greek states,
reckons as a fault also this: ‘The man was praised who had himself been first to commit the evil deed
which another was going to commit.!’ In the effort to guard against fear,’ says Livy, ‘men cause
themselves to be feared,’ and we inflict upon others the injury which has been warded off from
ourselves, as if it were necessary either to do or to suffer wrong.’ To such men the query of Vibius
Crispus, which Quintilian praised, is applicable: ‘Who has permitted you to harbor so great fear?’
According to Dio, Livia said that they do not escape disgrace who are first to do the deed that they
fear.

2.  Further, if a man is not planning an immediate attack, but it has been ascertained that he has
formed a plot, or is preparing an ambuscade, or that he is putting poison in our way, or that he is
making ready a false accusation and false evidence, and is corrupting the judicial procedure, I
maintain that he cannot lawfully be killed, either if the danger can in any other way be avoided, or
if it is not altogether certain that the danger cannot be otherwise avoided. Generally, in fact, the
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delay that will intervene affords opportunity to apply many remedies, to take advantage of many
accidental occurrences; as the proverb runs, ‘There’s many a slip ‘twixt cup and lip.’ There are, it
is true, theologians and jurists who would extend their indulgence somewhat further; but the opinion
stated, which is better and safer, does not lack the support of authorities.

VI.   Defense of limb against injury is also justifiable.
What shall we say about the danger of injury to a part of the body?

Truly the loss of a limb, especially if it is one of the principal limbs, is an extremely serious matter,
and in a sense comparable to loss of life; further, we cannot be sure that injury to a part of the body
will not bring danger of death. If, therefore, the injury cannot be avoided in any other way, I should
think that he who is on the point of inflicting such injury can be rightly slain.

VII.   The defense of chastity is in the highest degree justifiable.
That the same right to kill should be conceded also in defense of chastity is hardly open to question;
not only the general opinion of men, but also the divine law puts chastity on a plane with life.’ Thus
Paul the jurist said that virtue could properly be defended by such an act.

We find an example in Cicero a and Quintilian; the case was that of a tribune of Marius, who was
killed by a soldier. In the histories there are also some examples of men who were slain by women.
The killing of a man under such circumstances is called by Chariclea, in Heliodorus, ‘a justifiable
defense for warding off a violation of chastity.’

VIII.   Not to take advantage of the right of defense is permissible.
We said above, that while it is permissible to kill him who is making ready to kill, yet the man is
more worthy of praise who prefers to be killed rather than to kill..

This principle, however, is by some conceded in such a way that an exception is made in the case
of a person whose life is useful to many. But I should deem it unsafe to extend this rule, which is
inconsistent with long suffering, so as to include all those whose lives are necessary for others. And
so I should think that the exception ought to be restricted to those whose duty it is to ward off
violence from others, such as members of an escort on a journey, who were hired with that purpose
in view, and public rulers, to whom the verses of Lucan may be applied:

When on thy breath so many nations hang
For life and safety, and so great a world
Calls thee its master, to have courted death
Proves want of heart.

IX. Defense is sometimes not permissible against a person useful to the state because at variance
with the law of love.
1.  On the other hand, it may happen that, since the life of the assailant is useful to many, he cannot
be killed without wrong. And this is true, not only according to divine law, whether of the old or the
new dispensation — this we treated above, when we showed that the person of a king is sacred —
— but also by the law of nature, For the law of nature, in so far as it has the force of a law, holds in
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view not only the dictates of expletive justice, as we have called it, but also actions exemplifying
other virtues, such as self-mastery, bravery, and prudence, as under certain circumstances not merely
honorable, but even obligatory. And to such actions we are constrained by regard for others.

2.  And I am not moved to renounce this opinion by Vazquez, when he says that a ruler who
maltreats an innocent man by that very act ceases to be a ruler. A statement either less true or more
dangerous than that, it would be hard to make. For just as ownership, so the exercise of sovereign
power is not lost by wrong-doing, unless the law so prescribe. But a law in regard to the exercise
of sovereign power containing the provision that it should cease in consequence of committing a
wrong against a private individual has nowhere been, and in my opinion never will be, framed; for
such a law would lead to the utmost confusion.

The foundation upon which Vazquez bases this and many other conclusions is, that all exercise of
sovereign power has in view the interest of those who obey, not of those who rule. Even if this
should be true in general, it would not be in point here; for a thing whose usefulness is impaired only
in part does not at once cease to be of use. His further statement, that the safety of the state is desired
by individuals in their own interest, and in consequence every man ought to put his individual
welfare above that of the whole state, is lacking in consistency. We do desire, in our own interest,
that our state be safe, yet not merely for our own sake but for the sake of others as well.

3.  False, in fact, and rejected by the more sound philosophers, is the view of those who think that
friendship has its origin in need alone; we are drawn to friendship spontaneously, and by our own
nature. Regard for others often warns me, sometimes commands me, to put the interest of many
above my own. Appropriate to this connection is a passage of Seneca:

It is not to be wondered at if emperors, kings, and others charged with the
responsibility of public administration, whatever their titles, are loved with a deeper
devotion even than personal relatives. If, in fact, men of sound judgement place
public above private interests, it follows that he also should be more dear who
represents the state personified.

Similar is the thought of Ambrose: ‘Since each one would count it a greater joy to have warded off
destruction from his country than from himself.’ And again, Seneca, whom I mentioned, says:
‘Callistratus and Rutilius, the former at Athens, the latter in Rome, were unwilling that their homes
be restored to them at the price of a general disaster; for it was better that two men suffer a single
injustice than that a public calamity be visited upon all.’

X. It is not permissible for Christians to kill in order to ward off a blow, or to avoid any indignity
of like sort, or to prevent any escape.
1.  There are some who think that, if a man is in imminent danger of receiving a blow or a similar
injury, he has the right to prevent it by killing his enemy. For my part, if expletive justice only be
considered, I raise no objection. For although death and. a blow are not on the same level, yet the
man who makes ready to injure me by that very act confers on me a right, a sort of actual and
unlimited moral right against him, in so far as otherwise I cannot ward off the injury from myself.
Furthermore, in such a case regard for others does not in itself seem to impose on us the obligation
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to favor the one who attempts the injury. But the law of the Gospel has made such action in
self-defense altogether unpermissible; for Christ bids us submit to a blow rather than do harm to an
aggressor. How much more earnestly does He forbid the slaying of an assailant in order to escape
a blow!

This example warns us to beware of the principle laid down by Covarruvias, that human knowledge,
being not ignorant of the law of nature, does not allow anything to be permitted by natural reason
which would not likewise be permitted by God, who is nature itself. For God, the creator of nature,
is also able to act freely outside the realm of nature, and has the right to lay down laws for us even
concerning those matters which are by nature left free and undetermined; even greater is His right
to make obligatory what by nature is honorable, even though not obligatory.

2.  Since the will of God is so clearly manifest in the Gospel, strange it is that there are to be found
theologians, and Christian theologians, too, who think that a man, is allowed not only to kill in order
to avoid a blow, but even to recover his honor, as men say, after receiving a blow, in case the
assailant flees. This seems to me entirely inconsistent with both reason and religion. For honor is
a recognition of superiority; but the man who endures such an injury shows that in a superior degree
he possesses the virtue of longsuffering, and thus rather increases his honor than diminishes it. And
it does not make any difference if some individuals of faulty judgement turn this virtue into a vice
by applying to it names which they have made up; for such faulty judgements change neither the
thing nor the value of the thing. The truth in this case was perceived not only by the early Christians
but also by the philosophers, who said, as we have shown elsewhere, that it is characteristic of a
small soul not to be able to bear an insult.

3.  From this it is also clear that we ought not to accept with approval the opinion handed down by
most authorities, that slaying in self-defense is permissible according to divine law (for I do not
dispute the statement that it is permissible by the law of nature), even if one can escape without
danger, because flight, especially in the case of a nobleman, would be disgraceful. And yet in such
an act there is no disgrace; there is only a false notion of what is dishonorable, a notion deserving
of contempt on the part of all true seekers after virtue and wisdom. On this point I am glad to have
the support, among jurists, of Charles Dumoulin.

What I have said about a blow and flight, I wish to consider as said also about other occurrences
which in reality do not in any degree affect our honor. But what if some one should spread a report
about us, which, if believed, would hurt our standing in the estimation of good men? There are those
who teach that such a person also can be slain. But this view is wholly erroneous, and contrary to
the law of nature as well; slaying under such circumstances is not the proper means to be employed
to defend one’s reputation.

XI.   By the law of nature it is permissible to kill in defense of property.
We may now come to injuries that are attempted upon property.

If we have in view expletive justice only, I shall not deny that in order to preserve property a robber
can even be killed, in case of necessity. For the disparity between property and life is offset by the
favorable position of the innocent party and the odious role of the robber, as we have said above.
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From this it follows, that if we have in view this right only, a thief fleeing with stolen property can
be felled with a missile, if the property cannot otherwise be recovered. In his speech against
Aristocrates, Demosthenes exclaims: ‘In the name of the gods is not this a hard and unjust thing,
contrary not only to written laws but also to the law common to all men, that I am not permitted to
use force against the man who, in the manner of an enemy, seizes and carries off my property? ‘

If, furthermore, we leave divine and human law out of account, regard for others, viewed as a
principle of conduct, interposes no hindrance to such action, unless the stolen property is of
extremely alight value and consequently worthy of no consideration. This exception is by some
rightly added.

XII.   How far defense of property is permitted by the law of Moses.
1.  Let us see what the purport of the Hebraic law is; for in harmony with the Hebraic law is the
ancient law of Solon which Demosthenes refers to in his speech against Timocrates, and from which
a law of the Twelve Tables was derived; also an ordinance proposed by Plato in the ninth book of
the Laws.

All the laws mentioned agree in this, that they make a distinction between a thief who commits a
theft by night and one who steals in the daytime. In regard to the reason for the law, however, there
is doubt. Some think that the only consideration had in view was this, that at night it is impossible
to determine whether the intruder is a thief or an assassin, and so he can be killed as if he were an
assassin. Others hold that the distinction rests on this point, that at night, since the thief is unknown,
there is less chance of recovering the property.

In my opinion the framers of the laws had sharply in mind neither of the considerations suggested.
It was their desire, rather, to establish this principle, that no one should be killed for the sake of
property merely; such a case might arise, for example, if with a missile I should strike down a thief
in flight, in order that by killing him I might recover the thing stolen. If, however, I myself should
be brought into peril of life, then it should be permissible for me to ward off danger from myself,
even with danger to the life of another; and it should not be to my disadvantage that I should expose
myself to danger through the effort to keep possession of what belonged to me, either by seizing it
after it had been taken or by capturing the thief. In following such a course no accusation could be
brought against me, since I should be engaged in a lawful act, and since, acting within my right, I
should be doing no one an injustice.

2.  The distinction, then, between the act of a thief by night and by day is founded on this fact, that
at night it is difficult to procure witnesses. If, therefore, a thief is found slain, it is easy enough to
give credence to the man who alleges that he killed the thief in self-defense, especially if a
dangerous weapon is found with the body. The latter condition is in fact recognized in the Hebraic
law, which speaks of a thief caught ‘in the act of breaking in’; for this is by some translated ‘while
digging through,’ but others, perhaps better, render it ‘with an instrument for digging through,’ the
Hebrew word being thus explained also in Jeremiah (2:34) by the most learned of the Jews.

I am led to adopt the latter translation by the law of the Twelve Tables, which forbids the killing of
a thief by day, but adds the exception: unless he defend himself with a weapon. The presumption
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against a thief at night is, therefore, that he has defended himself with a weapon. As weapons,
moreover, instruments of iron, clubs, and stones are understood, as Gaius noted in connection with
this very law. Ulpian on the contrary maintained that the legal provision that the man who kills a
thief at night is free from punishment must be understood to have effect only if he could not spare
the life of the thief without danger to himself, while, of course, defending his property.

3.  The presumption therefore, as I said, favors the man who has killed a thief by night. If, however,
there should chance to be witnesses, through whom it can be established that the man who killed the
thief was not brought into peril of life, in such a case the presumption will cease to be valid and the
slayer will be held on the charge of murder. The law of the Twelve Tables further required that the
man who had detected a thief, whether by day or by night, should make the fact known by shouting,
undoubtedly that, as we learn from Gaius, magistrates or neighbors might if possible hasten to the
place in order to give aid and to serve as witnesses. But because people are more easily brought
together by day than by night, as Ulpian notes in connection with the passage of Demosthenes just
cited, the one who alleges the endangering of life at night is more readily believed.

4.  There is a similar provision in the Hebraic law,’ which directs that the word of a maid be taken
in regard to rape committed in the country, but not in a city, because in town she could, and. should,
have summoned help by screaming.

To the considerations already presented we may add also this, that even if conditions in other
respects are the same, nevertheless when things happen at night it is less easy to investigate them
and find out what they are and how serious; wherefore they are more terrifying. The Hebraic law,
then, as well as the Roman, enjoins upon citizens what regard for others suggests, that they should
not kill a man merely because he is stealing property, but that such an act of violence becomes
permissible only in case the person who has sought to safeguard his property has himself been
exposed to danger. Moses Maimonides remarked that for one individual to kill another is not
permissible except to safeguard that of which the loss is irreparable, life and chastity.

XIII.   Whether, and under what limitations, it is permissible, according to the law of the Gospel,
to kill in defense of property.
1.  What, now, shall we say in regard to the law of the Gospel? Does it permit the same that the law
of Moses permitted? Or since it is more perfect in other respects than the law of Moses, does it also
in this case demand more from us?

That the law of the Gospel demands more from us, I do not doubt. For if Christ bids that a tunic and
a cloak be given up, and Paul, that an unjust loss be endured, rather than that recourse be had to a
lawsuit — a contest without bloodshed — how much more do they wish that things also of greater
value be relinquished rather than that a man, the image of God, sprung from the same blood with
ourselves, should be killed! Wherefore, if a thing belonging to us can be saved in such a way that
there seems to be no danger of causing death, it may rightly be defended; if not, then the thing
should be given up, unless perchance it is of such a sort that our life and the life of our family is
dependent on it and it cannot be recovered. by process of law, since the thief is unknown, and also
that there is some prospect that recovery will be made without slaughter.
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2.  Although today almost all jurists and theologians teach that we have a right to kill a man in the
defense of our property, even going beyond the limits within which such an act was permitted by
the law of Moses and the Roman law — as, for instance, if the thief be making off with what he has
stolen — nevertheless we do not doubt that the opinion which we have just set forth was held by the
early Christians. And upon that matter Augustine, too, had no doubt; his words are as follows: ‘How,
in the presence of Divine Providence, can those be free from sin who have polluted themselves with
the killing of men for the sake of things which ought to be viewed with contempt? ‘

In this matter, undoubtedly, as in many others, discipline has become relaxed with time,’ and little
by little the interpretation of the law of the Gospel has begun to be adjusted to the customs of the
age. Formerly among the clergy conformity to the ancient practice was ordinarily kept up; but finally
even the clergy have been released from censure in this matter.

XIV.   Whether the civil law, in permitting that life he taken in self defense, confers a right, or
merely freedom from punishment, is discussed, with a noting of distinctions.
The question is raised by some whether the civil law at any rate, since it contains the right of life and
death, in permitting that a thief be killed by a private individual, does not at the same time free the
act from all guilt.

In my judgement this ought by no means to be conceded. In the first place, the law does not have
the right of death over all citizens for any offence whatever, but only for offences so serious that
they deserve death. Altogether worthy of approval is the opinion of Scotus, that it is not right to
condemn any one to death except for the crimes which the law of Moses punished with death, or,
in addition, for crimes which, judged by a fair standard, are equally heinous. For in this so serious
matter it seems possible to obtain a knowledge of the divine will, which alone gives peace of mind,
from no other source than from that law, which does not with certainty appoint for the thief the
penalty of death.

Furthermore, the law ought not to confer, and ordinarily does not confer, upon private individuals
the right to put to death even those who have deserved death, excepting only in the case of the most
atrocious crimes; otherwise the authority of the courts would have been constituted in vain.
Wherefore, if the law says that a thief is killed with impunity, we are to consider that it takes away
a penalty but does not also confer a right.

XV.   When a single combat may be permissible.
From what we have said it is apparent that two conditions can arise under which individuals may
engage in single combat without blame.

The first condition is, when an assailant grants to the person attacked an opportunity to fight, though
determined to kill him without combat in case he does not fight. The second is, if a king or
magistrate matches against each other two criminals deserving of death; in this case it will indeed
be their privilege to grasp at a hope of safety. The official who has ordered such a combat, however,
would seem not to have discharged his duty properly, since, if the punishment of one seemed
sufficient, it would have been better to choose by lot which one should die.
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XVI.   Concerning defense in public war.
What has been said by us up to this point, concerning the right to defend oneself and one’s
possessions, applies chiefly, of course, to private war; yet it may be made applicable also to public
war, if the difference in conditions be taken into account.

In private war the right is, so to say, momentary; it ceases as soon as circumstances permit an
approach to a judge. But since public wars do not arise except where there are no courts, or where
courts cease to function, they are prolonged, and are continually augmented by the increment of
fresh losses and injuries. Besides, in private war, self-defense is generally the only consideration;
but public powers have not only the right of self-defense but also the right to exact punishment.
Hence for them it is permissible to forestall an act of violence which is not immediate, but which
is seen to be threatening from a distance; not directly — for that, as we have shown, would work
injustice but indirectly, by inflicting punishment for a wrong action commenced but not yet carried
through. This point there will be an opportunity to take up later.

XVII.   A public war is not admitted to be defensive which has as its only purpose to weaken the
power of a neighbor.
Quite untenable is the position, which has been maintained by some, that according to the law of
nations it is right to take up arms in order to weaken a growing power which, if it become too great,
may be a source of danger.

That this consideration does enter into deliberations regarding war, I admit, but only on grounds of
expediency, not of justice. Thus if a war be justifiable for other reasons, for this reason also it might
be deemed far-sighted to undertake the war; that is the gist of the argument which the writers cited
on this point present. But that the possibility of being attacked confers the right to attack is abhorrent
to every principle of equity. Human life exists under such conditions that complete security is never
guaranteed to us. For protection against uncertain fears we must rely on Divine Providence, and on
a wariness free from reproach, not on force.

XVIII.   A public war is not admitted to be defensive on the part of him who has himself given just
cause for war.
1.  Not less unacceptable is the doctrine of those who hold that defense is justifiable on the part of
those who have deserved that war be made upon them; the reason they allege is, that few are
satisfied with exacting vengeance in proportion to the injury suffered. But fear of an uncertainty
cannot confer the right to resort to force; hence a man charged with a crime, because he fears that
his punishment may be greater than he deserves, does not, on that account, have the right to resist
by force the representatives of public authority who desire to take him.

2.  He who has done injury to another ought first to offer satisfaction to him whom he has injured,
through the arbitrament of a fair-minded man; if such an offer of satisfaction is rejected, then his
taking up of arms will be without reproach. Thus Hezekiah did not abide by the terms of the treaty
which his forefathers had made with the king of Assyria; but being attacked in war he confessed his
fault, and left it to the king to determine what reparation was due. Having made reparation, afterward
he was attacked. in war a second time; supported now by a clear conscience he withstood the
violence of the enemy, and enjoyed the favor of God. Pontius the Samnite, after restitution had been
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made to the Romans and the instigator of the war had been delivered up, said:

Whatever wrath of the gods has come upon us in consequence of our breaking of the
treaty has been expiated. I am well enough assured that those gods whose pleasure
it was that we be subjected to the necessity of making restitution were not pleased
that the satisfaction offered for violation of the treaty was so scornfully rejected by
the Romans. What more do I owe to you, Roman, what more to the treaty, what more
to the gods, the judges of the treaty? Whom shall I accept as arbitrator between your
anger and my punishment? I raise objection to no one, whether people or private
person.

Likewise when the Thebans had offered just satisfaction in all respects to the Lacedaemonians, but
the Lacedaemonians were insisting on more, Aristides, in his first speech On Leuctra, said that the
justice of the cause had passed to the other side.’ 
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CHAPTER 2
Of Things Which Belong to Men in Common

I.   The division of that which is our own.
NEXT in order among the causes of war is an injury actually received; and first, an injury to that
which belongs to us. Some things belong to us by a right common to mankind, others by our
individual right.

Let us begin with the right which is common to all men. This right holds good directly over a
corporeal thing, or over certain actions. Corporeal things are either free from private ownership, or
are the property of some one. Things not in private ownership are either such as cannot become
subject to private ownership, or such as can. In order to understand the distinction fully, it will be
necessary to know the origin of proprietorship, which jurists call the right of ownership.

II.   The origin and development of the right of private ownership.
1.  Soon after the creation of the world, and a second time after the Flood, God conferred upon the
human race a general right over things of a lower nature. ‘All things,’ as Justin says, ‘were the
common and undivided possession of all men, as if all possessed a common inheritance.’ In
consequence, each man could at once take whatever he wished for his own needs, and could
consume whatever was capable of being consumed. The enjoyment of this universal. right then
served the purpose of private ownership; for whatever each had thus taken for his own needs another
could not take from him except by an unjust act. This can be understood from the comparison used
by Cicero in his third book On Ends: ‘Although the theatre is a public place, yet it is correct to say
that the seat which a man has taken belongs to him.’

This primitive state might have lasted if men had continued in great simplicity, or had lived on terms
of mutual affection such as rarely appears. Of these two conditions, one, exemplified in the
community of property arising from extreme simplicity, may be seen among certain tribes in
America, which have lived for many generations in such a condition without inconvenience. The
second, again, exemplified in the community of property arising from affection, was formerly
realized among the Essenes, afterward among the first Christians at Jerusalem; at the present time,
also, by a goodly number who live an ascetic life.

Evidence showing the simplicity of the state of the first men s who were created is to be found in
their nakedness. Among them there was ignorance of vices rather than knowledge of virtue, as
Trogus says of the Scythians. ‘The most ancient mortals,’ says Tacitus, ‘were yet free from wicked
excess of passion, living their lives without reproach, without crime, and in consequence without
punishment or restraints.’ In Macrobius is the statement: ‘Among mankind at first there was a
simplicity having no knowledge of evil, and hitherto quite devoid of guile.’ This simplicity seems
to be called ‘incorruption’ s by the Hebrew sage, but ‘simplicity’ by the Apostle Paul, who opposes
to it ‘craftiness,’ that is, crafty cunning. The only concern of these first men was the worship of God,
whose symbol was the tree of life, as the ancient Hebrews explain; and this interpretation is
supported by a passage of the Apocalypse. They lived easily on the fruits which the earth brought
forth of its own accord, without toil.’
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2.  Men did not, however, continue to live this simple and innocent life, but turned their thoughts
to various kinds of knowledge, the symbol for which was the tree of knowledge of good and evil,,
that is, a knowledge of the things of which it is possible to make at times a good use, at times a bad
use. This Philo calls the ‘middle understanding.’ In regard to it Solomon said. ‘God made man
upright,’ that is, simple, ‘but they have sought out many inventions.’ ‘Men degenerated into
craftiness,’ as Philo declares in the passage cited. Says Dio of Prusa in his sixth Oration: ‘But to the
men who came after the first the craft and various inventions devised for the advantage of life
proved not to be very useful; for men devoted their talents not so much to the cultivation of bravery
and justice as to devising means of enjoyment.’

The most ancient arts, agriculture and grazing, were pursued by the first brothers, not without some
interchange of commodities. From the difference in pursuits arose rivalry, and even murder; and at
length, since the good were corrupted by contact with the wicked,’ there came the kind of life
ascribed to the giants, that is given over to violence, like the life of those whom the Greeks
characterized as ‘men that cultivate justice with the fist’ After the world had been cleansed by the
Deluge, that brutish life was succeeded by a passion for pleasure, to which wine ministered; whence
came also unlawful loves.

3.  Harmony, however, was destroyed chiefly by a less ignoble vice, ambition, of which the symbol
was the tower of Babel. Presently men divided off countries, and possessed them separately.
Afterward, nevertheless, there remained among neighbors a common ownership, not of flocks to be
sure, but of pasture lands, because the extent of the land was so great, in proportion to the small
number of men that it sufficed without any inconvenience for the use of many;

The field with bounds to mark, or limits set,
Was not allowed.

Finally, with increase in the number of men as well as of flocks, lands everywhere began to be
divided, not as previously by peoples, but by families. Wells,’ furthermore — a resource particularly
necessary in a dry region, one well not sufficing for many — were appropriated by those who had
obtained possession of them. This is what we are taught in sacred history; and it is quite in accord
with what philosophers and poets, whose testimony we have presented. elsewhere, have said
concerning the first state of ownership in common, and the distribution of property which afterward
followed.

4.  From these sources we learn what was the cause on account of which the primitive common
ownership, first of movable objects, later also of immovable property, was abandoned. The reason
was that men were not content to feed on the spontaneous products of the earth, to dwell in caves,
to have the body either naked or clothed with the bark of trees or skins of wild animals, but chose
a more refined mode of life; this gave rise to industry, which some applied to one thing, others to
another.

Moreover, the gathering of the products of the soil into a common store was hindered first by the
remoteness of the places to which men had made their way, then by the lack of justice and kindness;
in consequence of such a lack the proper fairness in making division was not observed, either in
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respect to labor or in the consumption of the fruits.

5.  At the same time we learn. how things became subject to private ownership. This happened not
by a mere act of will, for one could not know what things another wished to have, in order to abstain
from them — and besides several might desire the same thing-but rather by a kind of agreement,
either expressed, as by a division, or implied, as by occupation." In fact, as soon as community
ownership was abandoned, and as yet no division had been made, it is to be supposed that all agreed,
that whatever each one had taken possession of should be his property.’ ‘It has been granted,’ says
Cicero, ‘that each may prefer to acquire for himself, rather than for another, whatever contributes
to the advantage of life; and in this there is no conflict with nature.’ To this should be added the
sentence of Quintilian: ‘If this is settled, that whatever has come into a man’s possession is the
property of the possessor, certainly what is rightfully possessed is not taken away without injustice."
And when the ancients called Ceres a ‘lawgiver’ and named her sacred rites the Thesmophoria they
implied that out of the division of lands a new law had arisen.

III.   That certain things, such as the sea both as a whole and in its _principal divisions, cannot
become subject to private ownership, and why.
1.  Having laid down these fundamental principles, we say that the sea, viewed either as a whole or
in its principal divisions, cannot become subject to private ownership. Since, however, such owner
ship is conceded by some in the case of individuals but not in the case of nations, we bring forward
proof, first on moral grounds.

The cause which led to the abandonment of common ownership here ceases to be operative. The
extent of the ocean is in fact so great that it suffices for any possible use on the part of all peoples,
for drawing water, for fishing, for sailing. The same thing would need to be said, too, about the air,
if it were capable of any use for which the use of the land also is not required, as it is for the catching
of birds.’ Fowling, therefore, and similar pursuits, are subject to the law laid down by him who has
control over the land.

2.  The same conclusion must be reached in regard to the Syrtes. These are absolutely devoid of
cultivable soil; they have no value except as depositories of sand, the supply of which is
inexhaustible.

There is, furthermore, a natural reason which forbids that the sea, considered from the point of view
mentioned, should become a private possession. The reason is that occupation takes place only in
the case of a thing which has definite limits.’ For this reason Thucydides calls unoccupied land
‘devoid of boundaries,’ and Isocrates characterized the land taken over by the Athenians as ‘having
boundaries fixed by us.’ Liquids, on the contrary, have no limits in themselves.’ Water,’ says
Aristotle, ‘is not bounded by a boundary of its own substance.’ Liquids therefore cannot be taken
possession of unless they are contained in something else; as being thus contained, lakes and ponds
have been taken possession of, and likewise rivers, because they are restrained by banks. But the sea
is not contained by the land, since it is equal to the land, or larger; for this reason the ancients said
that the land is bounded by the sea. ‘The ocean has been thrown about the land as a fetter’ are the
words of Apollonius as quoted by Philostratus.
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In Gellius, Sulpicius Apollinaris asks, ‘What can be said to be on this side of the Ocean, surrounding
and encircling, as it does, all lands from all sides?’ Later he adds: ‘Since in fact the Ocean flows
about all lands on all sides, nothing is on this side of it; but since all lands are enclosed by the circuit
of its waters, all things which are confined within its shores are in the midst of it.’ Marcus Acilius,
the consul, in his speech to his soldiers, which is found in Livy, refers to ‘the Ocean, which with its
embrace fixes the boundary of the world.’ In Seneca’s Suasoriae the ocean is said to be the bond of
the whole world and the bulwark of the earth, while Lucan speaks of it as ‘the earth-encircling
wave.’

A division of the sea, further, is not to be imagined; for when the lands were first divided the sea was
still for the greater part unknown. In consequence, no system can be conceived by which races so
widely separated could have come to an agreement regarding such a division.

3.  Those things, therefore, which were common to all men, and were not divided in the first
division, no longer pass into private ownership through division, but through occupation. And they
are not divided until after they have become subject to private ownership.

IV.   That unoccupied lands become the property of the individuals who become occupants of
them, unless they have been taken over as a whole by a people.
Let us proceed to the things which can be made subject of private ownership, but have not yet
become private property. Of such sort are many places hitherto uncultivated,’ islands in the sea,’
wild animals, fish, and birds.

In this connection two points must be noted. Possession may be taken in two ways, either of an
undivided whole, or by means of individual allotments. The first method is ordinarily employed by
a people, or by the ruler of a people; the second, by individuals. Possession by individual allotments,
nevertheless, is more often taken in consequence of a grant than by free occupation.

If, however, anything which has been occupied as a whole has not yet been assigned to individual
owners, it ought not on that account to be considered as unoccupied property; for it remains subject
to the ownership of the first occupant, whether a people or a king. To this class ordinarily rivers,
lakes, ponds, forests, and rugged mountains belong.

V.   That wild animals, fish, and birds belong to the man who has caught them, unless a law
forbids.
In regard to wild animals, fish, and birds, this observation needs to be made, that whoever has
control over the lands and waters can by his order prohibit any person from taking wild animals, fish
or birds, and thereby acquiring them. Such an order is binding even upon foreigners, the reason
being that for the government of a people it is morally necessary that foreigners who mingle with
them even temporarily-as happens when foreigners enter a country — should conform to the
institutions of that people.

The principle stated is not at variance with what we often read in the Roman law, that according to
the law of nature, or the law of nations, a man is free to hunt such animals. This holds true, in fact,
so long as municipal law does not intervene; thus the Roman law left in their primitive condition
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matters concerning which different nations have established different usages. When, however,
municipal law has laid down a different rule, the law of nature itself prescribes that this must be
obeyed. For although municipal law cannot enjoin anything which the law of nature forbids, or
forbid what the law of nature enjoins, it can nevertheless set limits to natural liberty, and forbid what
by nature was permitted; thus, through exercise of the power which belongs to it, municipal law can
by anticipation prevent an acquisition of ownership which by the law of nature might have been
permitted.

VI.   That in case of necessity men have the right to use things which have become the property
of another, and whence this right comes.
1.  Now let us see whether men in general possess any right over things which have already become
the property of another.

Some perchance may think it strange that this question should be raised, since the right of private
ownership seems completely to have absorbed the right which had its origin in a state of community
of property. Such, however, is not the case. We must, in fact, consider what the intention was of
those who first introduced individual ownership; and we are forced to believe that it was their
intention to depart as little as possible from natural equity. For as in this sense even written laws are
to be interpreted, much more should such a point of view prevail in the interpretation of usages
which are not held to exact statement by the limitations of a written form.

2.  Hence it follows, first, that in direst need the primitive right of user revives, as if community of
ownership had remained, since in respect to all human laws — the law of ownership
included-supreme necessity seems to have been excepted.

3.  Hence it follows, again, that on a voyage, if provisions fail, whatever each person has ought to
be contributed to the common stock. Thus, again, if fire has broken out, in order to protect a building
belonging to me I can destroy a building of my neighbor. I can, furthermore, cut the ropes or nets
in which my ship has been caught,’ if it cannot otherwise be freed. None of these rules was
introduced by the civil law, but they have all come into existence through interpretations of it.

4.  Even among the theologians the principle has been accepted that, if a man under stress of such
necessity takes from the property of another what is necessary to preserve his own life, he does not
commit a theft.

The reason which lies back of this principle is not, as some allege, that the owner of a thing is bound
by the rule of love to give to him who lacks; it is, rather, that all things seem to have been distributed
to individual owners with a benign reservation in favor of the primitive right. For if those who made
the original distribution had been asked what they thought about this matter they would have given
the same answer that we do. ‘Necessity,’ says Seneca the father, ‘the great resource of human
weakness, breaks every law,’ meaning, of course, human law, or law constituted after the fashion
of human law. Cicero in his eleventh Philippic averred ‘Cassius has set out for Syria, a province
belonging to another, if men observed written laws; but since these have been suppressed, it
becomes his province by the law of nature.’ In Curtius we read ‘In a common disaster each man has
whatever falls to his lot.’
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VII.   That the right, in case of necessity, to use things belonging to others, holds when the
necessity is in no way avoidable.
Admonitions, however, must be kept in mind, that this permission to use property belonging to
another may not be carried beyond proper limits.

The first is, that every effort should be made to see whether the necessity can be avoided in any
other way, as, for example, by appealing to a magistrate, or even by trying through entreaties to
obtain the use of the thing from the owner. Plato authorizes the taking of water from a neighbor’s
well only in case one in search of water has dug on his own land clear to the underlying stratum of
chalk. Solon gives such authorization only in case one has dug on his own land to a depth of forty
cubits; in regard to Solon’s rule Plutarch adds: ‘He thought to minister to need, not to show
indulgence to laziness.’ In his answer to the people of Sinope Xenophon said; ‘Wherever the right
to purchase is not granted to us, whether on Greek or on barbarian soil, we take what we have need
of, not from lawlessness but from necessity.’

VIII.   That the right, in case of necessity, to use things belonging to another, holds except when
the possessor has equal need.
In the second place, this right cannot be conceded if the owner himself is under an equal necessity;
for in like circumstances the position of the owner gives him the preference. ‘He is not foolish,’ says
Lactantius, ‘who has not, even for his own safety, pushed a shipwrecked man from his plank, or a
wounded man from his horse; for he has kept himself from the inflicting of an injury, which would
be a sin; and to avoid such a sin is wisdom.’ Cicero had said, in his third book On Duties: ‘Should
not the wise man, therefore, if he is exhausted with hunger, take food. away from another man who
is of no account? By no means. For my life is no more precious to me than the possession of such
a spirit that I would not harm any one for the sake of my own advantage.’ In Curtius we read ‘The
man who will not part with his own has a better case than the man who demands what belongs to
another.’

IX. That there is, further, an obligation to restore the things of another used in case of necessity,
whenever restoration shall be possible.
In the third place, restitution of another’s property which has been used in case of necessity must
be made whenever this can be done.

There are some who hold a different opinion. Their plea is, that the man who has availed himself
of his own right is not bound to make restitution. But it is nearer the truth to say, that the right here
was not absolute, but was restricted by the burden of making restitution, where necessity allowed.
Such a right is adequate to maintain natural equity against any hardship occasioned by private
ownership.

X. Application of this right in the case of wars.
From what has been said we can understand how it is permissible for one who is waging a just war
to take possession of a place situated in a country free from hostilities. Such procedure, of course,
implies these conditions, that there is not an imaginary but a real danger that the enemy will seize
the place and cause irreparable damage; further, that nothing be taken except what is necessary for
protection, such as the mere guarding of the place, the legal jurisdiction and revenues being left to
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the rightful owner; and, finally, that possession be had with the intention of restoring the place as
soon as the necessity has ceased.’Henna was retained by an act either culpable, or justified by
necessity,’ says Livy; for whatever departs in the least degree from necessity is culpable. When the
Greeks who were with Xenophon were in pressing need of ships, on the advice of Xenophon himself
they seized the vessels that were passing by, yet took possession in such a way that they kept the
cargoes unharmed for the owners, furnished provisions also to the sailors, and paid passage money.

The first right then that, since the establishment of private ownership, still remains over from the old
community of property, is that which we have called the right of necessity.

XI.   That men possess the right to use things which have become the property of another, for a
purpose which involves no detriment to the owner.
A second right is that of innocent use.’Why,’ says Cicero, ‘when a man can do so without loss to
himself, should he not share with another things that are useful to the recipient and can be spared
without annoyance to the giver?’ Thus Seneca declares that opportunity to get a light for a fire is not
to be considered a favor. In Plutarch we read the following, in the seventh book of his Symposiacs:
‘It is not right for us to destroy food, when we ourselves have more than enough; or to stop up or
conceal a spring, when we have drunk all we wanted; or to obliterate the signs which mark the route
for ships, or signs on land which have been useful to us.’

XII.   Hence the right to the use of running water.
Thus a river, viewed as a stream, is the property of the people through whose territory it flows, or
of the ruler under whose sway that people is. It is permissible for the people or king to run a pier out
into it, and to them all things produced in the river belong. But the same river, viewed as running
water, has remained common property, so that any one may drink or draw water from it.

Who would forbid from lighted torch a light
To take, and guarded hold in hollow sea
The waters vast?

says Ovid. In the same author Latona thus addresses the Lycians:

Why water me deny? Common to all
The use of water is.

There also he calls the waves a public blessing, that is a blessing common to mankind, using a less
appropriate meaning of the word ‘public.’ In that sense certain things are said to be public by the
law of nations; and with this meaning Virgil referred to the wave as open to all men.

XIII.   Hence, also, the right of passage over land and rivers, with explanation.
1.  Similarly also lands, rivers, and any part of the sea that has become subject to the ownership of
a people, ought to be open to those who, for legitimate reasons, have need to cross over them; as,
for instance, if a people has been forced to leave its own territories and is seeking unoccupied lands,
or desires to carry on commerce with a distant people, or is even seeking to recover by just war what
belongs to it. In such cases the reason is the same as that stated above; it is altogether possible that



Hugo Grotius: The Law of War and Peace (1625) Page 127

©  Copyright 2005 Lonang Institute

ownership was introduced with the reservation of such a uses which is of advantage to the one
people, and involves no detriment to the other. Consequently it must be held that the originators of
private ownership had such a reservation in view.

2.  A noteworthy example we find in the history of Moses. When he found it necessary to pass
through the territories of others, he offered first to the Idumaeans, then to the Amorites, these
stipulations, that he would follow the king’s highway and would not turn aside into private
possessions; that if he should have need of anything belonging to them he would pay them a fair
price. When these terms were refused, for that reason he waged a just war against the Amorites. ‘A
passage void of wrong,’ says Augustine, ‘which according to the most equitable law of human
society ought to have been freely granted, was refused.’

3.  The Greeks with Clearchus said: ‘We shall return home, if no one interferes with us; but if any
one does us injury we shall endeavor, with the help of the gods, to defend ourselves.’

With much the same point of view Agesilaus, when on his return from Asia he had reached the
Troad, asked whether they wished him to pass through as a friend or as an enemy. Lysander, too,
put the question to the Boeotians, whether they wished him to pass through with spears raised, or
lowered. According to Tacitus the Batavians announced to the inhabitants of Bonna, that ‘their
march would be void of harm if no one should resist them, but if arms should be taken up against
them they would make a way with the sword.’

When Cimon was bringing help to the Lacedaemonians, he led his forces through the Corinthian
territory. He was criticized by the Corinthians for not having first obtained permission of the state;
they declared that one who knocks at the door of another does not enter without the owner’s
permission. ‘But,’ he replied, you did not knock at the doors of the Cleonians and Megarians, but
you broke them down, thinking that all places ought to be open to the stronger.’

The correct view is that which lies between extremes. It holds that permission to pass ought first’
to be demanded; but, if it is refused, passage can be made by force. So when Agesilaus on his return
from Asia demanded from the king of Macedonia permission to pass, and the latter had said that he
would take the matter under advisement, Agesilaus replied: ‘Let him take it under advisement; in
the meantime we shall go across.’

4.  Furthermore no one will be justified in raising the objection that he fears the numbers of those
passing through. My right is not extinguished by your fear; all the less in this case, for the reason
that there are precautions which can be taken, as, for example, by arranging that troops be sent
across in separate detachments; or, as the people of Colonia Agrippina proposed to the Germans,
without their arms,’ a practice in vogue in ancient times, also in the country of the Eleans, as Strabo
observed. Another precaution is, for the one who grants the passage to hire suitable garrisons for his
own protection, at the expense of him who makes the passage; or to see that hostages are given,’
following the example of Seleucus, who demanded hostages of Demetrius in return for the
permission to remain within the limits of his empire.

Thus, again, fear of the ruler, against whom the one requesting passage is waging a lawful war,
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cannot be urged as a valid excuse for refusing passage. Equally inadmissible is it to say that passage
could be had by another route, for any one might say the same thing, and in that way the right of
passage would be altogether done away with. But it is enough if passage is demanded without evil
intent, by the route which is nearest and most convenient.

If he who wishes to pass is obviously commencing an unlawful war, or if he is bringing enemies of
mine with him,’ T can refuse the passage; it would be right to meet him on his own ground, and
hinder his passage.

5.  Such passage, furthermore, ought to be conceded not only for persons but also for merchandise.
No one, in fact, has the right to hinder any nation from carrying on commerce with any other nation
at a distance. That such permission be accorded is in the interest of human society and does not
involve loss to any one; if one fails to realize an anticipated gain, to which he is not entitled, that
ought not to be accounted a real loss. To the evidence which we have elsewhere cited upon this
point, we shall add an excerpt from Philo:

The sea in every part is traversed without danger by merchant vessels, carrying the
commerce which has grown up between nations out of a natural desire to maintain
a social relationship, while the abundance of some ministers to the need of others.’
For envy has never gained the ascendancy either over the whole world, or over any
large part of it.

Another bit of testimony comes from Plutarch, who speaks of the sea in the following words: ‘This
element has united and has rounded out our life, which without it had been savage and without
commercial intercourse; supplying, as it does, through mutual help what was lacking, and through
the interchange of commodities fostering a social relationship and friendliness.’

In harmony with this is the statement of Libanius: ‘God did not bestow all products upon all parts
of the earth, but distributed His gifts over different regions, to the end that men might cultivate a
social relationship because one would have need of the help of another. And so He called commerce
into being, that all men might be able to have common enjoyment of the fruits of earth, no matter
where produced.’ Euripides also in the Suppliants, where he represents Theseus as speaking, reckons
navigation among the things which human reason has devised for the common good., using these
words:

The sea we traverse, that by interchange
The lack of our own land we may supply.

In Florus are the words: ‘If you destroy commerce, you sunder the alliance which binds together the
human race.’

XIV.   Whether a tax may be imposed upon merchandise passing through a country.
1.  But the question is raised, whether merchandise in transit through a country, transported across
the land, or by river, or over a part of the sea which may be considered as belonging with the land,
can be made subject to taxes by him who holds the sovereign power in the country.
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Surely equity does not permit the imposition of any burdens that have no relation to the merchandise
actually in transit. Similarly, a capitation tax levied on citizens to help carry the expenses of the state
cannot be collected from foreigners who pass through.

2.  If, however, expenses are incurred in furnishing protection for the merchandise, or other burdens
also are increased on account of it, then a tax may be levied upon the merchandise in order to make
reimbursement, provided that in determining the tax the amount actually required shall not be
exceeded;’ for upon this depends the justice of a tax as well as of tribute.

In accordance with this principle King Solomon received a tax on horses and on linen thread which
passed across the Isthmus of Suez. Of frankincense Pliny says: ‘It cannot be exported except through
the territory of the Gebanites, and so a tax is paid to their king.’ Thus the people of Marseilles were
enriched from the canal which Marius had dug from the Rhone to the sea, ‘collecting a tax a from
those who went up or down the river by ship,’ as Strabo says in his fourth book. In the eighth book
the same author tells us that the people of Corinth even from the most ancient times collected a tax
on merchandise which, in order to avoid the circuitous voyage around Cape Malea, was carried
across the land from sea to sea. In the same way the Romans received toll for the crossing of the
Rhine. ‘Toll is paid even for crossing on bridges,’ says Seneca. In respect to the passage of rivers,
the books of the jurists are full.

3.  However, it frequently happens that the tax imposed is unfair. The emirs of the Arabs were
charged with this abuse by Strabo, who adds: ‘It is, in fact, difficult, among peoples that are
powerful and wild, to obtain the fixing of a tax that will not be burdensome to the trader.’

XV.   The right of temporary sojourn.
1.  To those who pass through a country, by water or by land, it ought to be permissible to sojourn
for a time, for the sake of health, or for any other good reason; for this also finds place among the
advantages which involve no detriment. So in Virgil, when the Trojans were forbidden to sojourn
in Africa, Ilioneus dared to appeal to the gods as judges. The Greeks viewed as well founded the
complaint of the people of Megara against the Athenians, who forbade the Megarians to enter their
harbors, ‘contrary to common right,’ as Plutarch says. To the Lacedaemonians no cause for war
seemed more just.

2.  A natural consequence of this is that it is permissible to build a temporary hut, for example on
the seashore, even if we admit that possession of the coast has been taken by a people. For when
Pomponius said that an order of the praetor must be obtained before one would be allowed to erect
any building on a public shore or in the sea reference was made to permanent structures. To such
the lines of the poet refer:

The fish are conscious that a narrower bound
Is drawn the seas around
By masses huge hurl’d down into the deep.

XVI.   Those who have been driven from their homes have the right to acquire a permanent
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residence in another country, in submission to the government there in authority.
Furthermore a permanent residence ought not to be denied to foreigners who, expelled from their
homes, are seeking a refuge, provided that they submit themselves to the established government
and observe any regulations which are necessary in order to avoid strifes. This fair distinction the
divine poet observes when he represents Aeneas as offering the following terms:

Latinus, as my sire, his arms shall keep,
And as my sire his sovereign sway shall hold
Inviolate.

In the work of the Halicarnassian, Latinus himself says that the cause of Aeneas is just, if Aeneas
had been forced to come to his county by the lack of an abiding-place.’It is characteristic of
barbarians to drive away strangers,’ says Strabo, following Eratosthenes; and in this respect the
Spartans failed to gain approval. In the opinion of Ambrose, also, those who keep foreigners out of
their city are by no means worthy of approval.

In conformity with the principle stated the Aeolians received the people of Colophon; the Rhodians,
Phorbas and his companions; the Carians, the people of Melos; the Lacedaemonians, the Minyae;
and the Cumaeans, others who carne to them. But in. regard to the Minyae, when, after being
admitted, they demanded a share in the government, Herodotus justly says: ‘They were insolent and
did what it was not right to do’; Valerius Maximus declared that they returned a kindness by an
injury.

XVII.   The right of possession over desert places in respect to foreigners, and how this must be
understood.
Again, if within the territory of a people there is any deserted and unproductive soil, this also ought
to be granted to foreigners if they ask for it. Or it is right for foreigners even to take possession of
such ground, for the reason that uncultivated land ought not to be considered as occupied except in
respect to sovereignty, which remains unimpaired in favor of the original people.

To the Trojans seven hundred’ acres of hard, rough land were given, as Servius notes, by the Latin
aborigines. In the seventh. Oration of Dio of Prusa we read: ‘They who bring under cultivation an
untilled portion of the earth commit no wrong.’

Once the Ansibarii cried out: ‘As the heavens were granted to the gods, so the lands of earth were
granted to the race of mortals, and all lands that are unoccupied are public property. Nay more, the
barbarians raised their eyes to the sun and the stars and asked these, as if speaking face to face,
whether they wished to look upon soil unoccupied; rather might they pour the sea over it against the
monopolisers of the earth.  However, the Ansibarii made an unfortunate application of these general
principles to the case in hand, for the lands requested were not vacant, but furnished pasturage for
the flocks and herds of the soldiers; and this consideration gave the Romans a just cause for refusal.
With no less justice the Romans formerly asked the Senonian Gauls, ‘What right they had to demand
land from the rightful owners, or threaten these with war?’

XVIII.   The right to such acts as human life requires.
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After the common right which relates to things follows the common right which relates to acts.

The common right relating to acts is conceded either directly or by supposition. It is conceded
directly in respect to acts indispensable for the obtaining of the things without which life cannot be
comfortably lived. Here in fact the same degree of necessity is not required as for taking another’s
property; for it is not now a question of what may be done against the will of an owner, but rather
of the mode of acquiring things with the consent of those to whom they belong; provided only that
no obstacle be interposed by the passing of a law or by conspiracy. Such a hindrance, in fact, is at
variance with the nature of society in relation to those matters of which I have spoken. This is what
Ambrose calls ‘to separate men from relation with their common parent, to refuse fruits freely
produced for all, and to do away with the community of life.’ For we are here dealing not with things
which are superfluous and ministrant to pleasures only, but with things which life requires, as food,
clothing, and medicines.

XIX. The right to such acts as human life requires includes the right to buy the things that are
necessary.
We affirm, therefore, that all men have the right to buy such things at a fair price, unless they are
needed by the person from whom they are sought; thus in times of extreme scarcity the sale of grain
is forbidden.

Not even in circumstances of so great need, however, can foreigners, who have once been admitted
to a country, be expelled; but Ambrose shows, in the passage already cited, that a common
misfortune must be endured in common.

XX. T he right to such acts as human life requires does not oblige a man to sell what belongs to
him.
But there is not an equally valid right obliging a man to sell what belongs to him; for every one is
free to decide what he will or will not acquire.

Thus the Belgians formerly did not permit the importation of wine and other foreign wares. Of the
Nabataean Arabs Strabo says Some goods it is permissible to import,’ but not others.’

XXI.   The right to such acts as human life requires includes the right to seek marriages in
foreign countries; explanation.
1.  In this right, of which we have spoken, we think there is included also liberty to seek and contract
marriages among neighboring peoples; as, for example, in case a large number of men has been
expelled from one place and has come to another. Although, to be sure, it is not entirely repugnant
to human nature for a man to live without a woman, nevertheless this is repugnant to the nature of
most men. Celibacy is suited only to those who possess superior endowments.

Men ought not, therefore, to be cut off from the opportunity to secure wives. In Livy Romulus urges
his neighbors ‘that as men they should not be reluctant to mingle their blood and race with men.’
In the same author, Canuleius says: ‘We ask the right of marriage, which is customarily granted to
neighbors and to foreigners.’ In the opinion of Augustine, ‘The victor might by right of war justly
secure marriages which had been unjustly denied.’
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2.  The civil laws of some peoples, which deny the right of marriage to foreigners, either support
their contention by this consideration, that at the time when the laws were passed there were no
peoples without an abundance of women, or else they do not treat of marriages of all kinds but only
of those which are regular, that is, marriages which produce certain special effects in civil law.

XXII.   The right to do those things which are permitted without distinction to foreigners.
A common right by supposition relates to the acts which any people permits without distinction to
foreigners; for if under such circumstances a single people is excluded, a wrong is done to it. Thus
if foreigners are anywhere permitted to hunt, fish, snare birds, or gather pearls, to inherit by will, to
sell property, and even to contract marriages in case there is no scarcity of women, such rights
cannot be denied to one people alone, except on account of previous wrong-doing.

It was for this reason that the rest of the Jews took away the right of intermarriage from members
of the tribe of Benjamin.

XXIII.   Such a right must be understood as applying only to things.
permitted as it were by the law of nature, not granted as a favor What we have said about
permissible acts must be understood as applying to acts which have been permitted as deriving from
the force of natural liberty, which have not been annulled by any statute law; not as applying to acts
which have been permitted by favor, as an exception to the law. In the refusal of a favor there is no
‘injustice.

In this way, we believe, it is possible to reconcile what Molina said, after Franciscus de Victoria,
and as if in opposition to him.

XXIV.   Whether a contract is permissible with a people that it should sell its crops to those with
whom it has made the contract, and not to others.
I recall that the question has been raised, whether it is permissible for a people to make an agreement
with another people to sell to it alone products of a certain kind, which do not grow elsewhere.

I think that this is allowable, if the people which buys is prepared to sell to others at a fair price. It
makes no difference, in fact, to other nations, from whom they buy what satisfies the demands of
nature. It is lawful, however, for one people to anticipate another in obtaining a pecuniary
advantage, especially if there is a reason; As, for instance, if the people which has obtained the
concession has taken the other under its protection and on that account is incurring expense.

Such an arrangement to purchase, made with the intent of which I have spoken, is not at variance
with the law of nature, although in practice it is sometimes forbidden by municipal law in the public
interest. 
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CHAPTER 3
Of Original Acquisition of Things, With

Special Reference to the Sea and Rivers

I.   That original acquisition is accomplished through division or through occupation.
FROM the view-point of individual right a thing becomes our own through acquisition, either
original or derivative.

Formerly, when the human race could assemble, primary acquisition could take place also through
division, as we have said; now it takes place through occupation only.

II.   In this connection other modes of acquisition, as the granting of an incorporeal right, are
excluded from consideration.
Some one may perchance say that a kind of primary right is acquired through the granting of a
servitude, or the giving of a pledge. To him who carefully weighs the matter, however, it will
become apparent that under such conditions there is no new right except in form; for in essence the
right was present in the proprietary right of the owner

III.   The forming of a new property from existing materials is also excluded from consideration.
To the means through which acquisition may be accomplished Paul the jurist adds also this — which
seems altogether consistent with nature — ‘that we have caused something to come into existence.’

In nature, however, nothing is produced except from matter which previously existed. If, then, the
material belonged to us, the ownership of that which is produced will continue, even though a new
form is presented. If the material belonged to no one, in that case acquisition will be classed under
the head of acquisition by occupation. On the other hand, if the material used was the property of
another, the thing produced naturally does not belong to us alone, as will become apparent later.

IV.   Occupation is twofold, having relation to sovereignty and to ownership; this distinction is
explained.
1.  It is, then, occupation — which since those primitive times has been, and remains, the only
natural and primary mode of acquisition — with which we are concerned.

Now in respect to that which, in a proper sense, belongs to no one, there are two possible types of
possession, sovereignty and ownership, in so far as ownership is distinguished from sovereignty.
The difference between the two types is thus brought out by Seneca: ‘To kings belongs the power
over all things; to individuals, proprietorship.’ Dio of Prusa makes the distinction clear in this way
‘The territory belongs to the state, but none the less on that account does each person in it have his
own property.’

Sovereignty is customarily extended over two kinds of subject matter, The one, primary, consists
of persons; this alone is sometimes in itself sufficient, as in the case of an army of men, women, and
children seeking new places of habitation. The other, secondary, is extended over the place, which
is called territory.
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2.  Although sovereignty and ownership are generally acquired by a single act, they are nevertheless
distinct. Consequently ownership passes not only to citizens but also to foreigners, white the
sovereignty remains in the hands of him who previously held it. Siculus, in his work On the
Condition of the Fields, says: ‘When the lands assigned to colonies proved to be insufficient, those
who were in charge of the allotment and division assigned to future citizens lands which they had
taken from neighboring territories. The jurisdiction over the lands which were assigned nevertheless
remained under the control of those from whose territory they were taken.’

Demosthenes in his speech On Halonnesus calls the lands owned by residents of a territory
‘properties,’ and those in a foreign territory ‘non-resident properties.’

V.   That the taking possession of movable things can be prevented by law.
We said above that in a place over which sovereignty has already been asserted the right to acquire
movable things through occupation can be prevented by the municipal law.

This right exists, in fact, by permission of the law of nature, not by a positive provision that such
permission should always be granted; for no such provision is demanded by the requirements of
human society.

If some one says that there seems to be a law of nations implying such permission, I shall answer
that, although in some parts of the world this is, or has been, the common usage, nevertheless such
usage does not have the force of an agreement between nations, but is the expression of a law
received by several countries individually, which can be abrogated by each of them. There are also
many other practices which jurists, when they are dealing with the division of property and the
acquisition of ownership, consider as belonging to the law of nations.

VI.   On what right the ownership of property by infants and by insane persons rests.
It must be noted, further, that if we have in view the law of nature alone, ownership is restricted to
those who are possessed of reason. But in the common interest the law of nations introduced the
provision, that both infants and insane persons should be able to acquire and retain ownership —
the human race, as it were, meanwhile representing them.

Human laws indisputably have it in their province to go further than nature in regard to many points,
but never to go contrary to nature. Hence this type of ownership, which by common acceptation of
civilized nations has been introduced in favor of infants and those of similar condition, is limited
to the first act, as the Schools say, and cannot extend to the second act; that is, it covers the right of
proprietorship, but not the right of the owner himself to use what he owns. For alienation, and other
acts similar thereto, by their very nature presuppose the action. of a will controlled by reason, and
in such persons a will subject to reason cannot exist. At this point you might not inappropriately
refer to the statement of the Apostle Paul, that an heir, although the owner of an ancestral estate,
while he is under age, differs in no respect from the bond-servants, of course as regards the exercise
of the right of ownership.

We commenced above to say something about the sea; this ought now to be completed.
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VII.   That rivers can be acquired by occupation.
By occupation rivers can be acquired even though neither their upper nor their lower course is
included in the same territory, but they are connected with water at the upper and the lower end, or
with the sea. It is sufficient that the greater part, that is that the sides, shall be enclosed by banks,
and that the river by itself shall be small in extent in comparison with the land.

VIII.   That a part of the sea can likewise be acquired.
In the light of the example just given it would appear that the sea also can be acquired by him who
holds the lands on both sides, even though it may extend above as a bay, or above and below as a
strait, provided that the part of the sea in question is not so large that, when compared with the lands
on both sides, it does not seem a part of them.

The same right, further, which is conceded to a single people or king, appears to be conceded also
to two or three, if they have wished to occupy jointly a sea situated between them; in this way, in
fact, rivers which flow between two peoples have been jointly occupied, and then divided.

IX. That formerly in the countries constituting the Roman Empire such ownership of a part of
the sea was not conceded.
1.  It must be admitted that, in the parts of the world that were known in connection with the Roman
Empire, from the earliest times even down to Justinian, it was not permitted by the law of nations
that the sea be acquired by states through occupation, even. in respect to the right to fish. Heed
should not be paid to those who think that when, in the Roman law, the sea is spoken of as common
to all, the meaning is that the sea is the common possession of all Romans. For in the first place the
expressions are so general that they do not admit of such restriction. The expression in Latin
meaning ‘the sea is common to all’ is interpreted by Theophilus in Greek, ‘is common to all men.’
Ulpian said that by nature the sea lies open to all, and so belongs to all just as the air does. Celsus
declared that the use of the sea is common to all men.

The jurists, furthermore, clearly distinguish the public possessions of a people, in which rivers, too,
are included, from things that are common. Thus we read in the Institutes,’ By the law of nature
some things are common to all, some things are public property. .,, Common to all by the law of
nature are the following: air, running water, the sea, and, in consequence, the shores of the sea. All
rivers and harbors, however, are public property.’ The statement by Theophilus is: ‘Therefore by
the law of nature these things are common to all men, the air, ever-flowing water, the sea’; presently
he adds, ‘But all rivers and harbors are public possessions, and these now belong to the Roman
people.’

2.  Of the shores of the sea r Neratius said that they are not public possessions in the sense that those
things are which have become the possession of a people by inheritance, but as those things which
were at first the gift of nature and have not yet become subject to the ownership of any one, that is,
not even of a people. This opinion is clearly at variance with what Celsus wrote: ‘I think that the
seashores, over which the Roman people possesses sovereign power, are the property of the Roman
people, but that the use of the sea is common to all men.’

These opposing views can evidently be reconciled if we say that Neratius is speaking of the seashore
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in so far as its use is necessary for those sailing the sea, or passing by, while Celsus is speaking of
it with reference to possession for a use unlimited in time, as for a permanent structure. In the latter
case, Pomponius tells us a permit was wont to be obtained from the praetor, just as a permit was
required for the construction of a building in the sea, that is, in the part nearest the shore, which is
reckoned as belonging to the shore.

X. That nevertheless the law of nature does not present any obstacle to such acquisition in respect
to a part of the sea which is, as it were, shut in by lands.
1.  Although what was just said is true, nevertheless it has resulted from established practice rather
than from natural reason that the sea was not occupied, or could not lawfully be occupied, in the
sense in which we have spoken. A river also is public property, as we know, and yet the right to fish
in a branch of a river can be acquired by an individual by occupation. But even concerning the sea
Paul said: ‘If a man does have a right of property in it, he is entitled to a decree of court protecting
him in his possession’; the reason is that the case affects a private and not a public interest, since the
question at issue concerns a right of user, which is inherent in a private, not a public matter. Paul’s
statement without doubt refers to a small portion of the sea a which is admitted into a private estate;
we have read that such use of the sea was made by Lucullus and others. Of Gaius Sergius Orata,
Valerius Maximus says: ‘He made seas his individual possessions by shutting up waters in the
inlets.’

Afterward, in opposition to the opinions of the earlier jurists, Leo the Emperor extended the same
law to the προθνρα, that is, the waters in front of villas, on the Thracian Bosporus, so that these
waters also could be shut in by certain barriers, which they called εποχας (bars), and could thus be
claimed as private property.

2.  Now if a part of the sea can be added to estates of individuals, provided, of course, that it is
enclosed and is so small that it can be considered a portion of an estate, and if the law of nature
presents no obstacle to such procedure, why, also, may not a part of the sea enclosed by shores
belong to that people, or to those peoples, to which the shores belong, provided that part of the sea,
when compared in extent with the land of the country, is not larger than an enclosed inlet of the sea
compared with the size of the private estate? That no objection can be raised on the score that the
sea is not enclosed on all sides, can be understood from the example of the river and the admission
of the sea into a villa.

3.  But many things, which were permitted by nature, universal customary law, by a kind of common
understanding, has been able to prohibit. Consequently, wherever such a law is in force, and has not,
by common consent, been abrogated, a portion of the sea, however small and almost enclosed by
shores, cannot become subject to the ownership of any people.

XI.   In what way such possession may be taken, and how long it will last.
It must also be noted that if in any place this universal customary law in regard to the sea has not
been accepted, or has been abrogated, from the mere fact that a people has taken possession of the
land, the inference would nevertheless not be warranted that it has obtained possession of the sea
also; that, further, an act of the mind is not sufficient, but that there must be an outward act from
which the taking of possession may be understood.
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But if, on the other hand, possession resulting from occupation is abandoned, the sea again comes
under the law of nature, that is, it is restored to common use. This opinion Papinian gave regarding
the right to build on a shore and to fish in a branch of a river.

XII.   That such possession does not give the right to impede innocent passage.
It is certain that one who has occupied a part of the sea cannot hinder navigation which is without
weapons and of innocent intent, when such a passage cannot be prevented by land, where it is
generally less necessary and more productive of damage.

XIII.   That sovereignty can he acquired over a part of the sea, and in what way.
1.  It has, however, been a fairly easy matter to extend sovereignty only over a part of the sea
without involving the right of ownership; and I do not think that any hindrance is put in the way of
this by the universal customary law of which I have spoken. In ancient times the Argives complained
to the Athenians because the Athenians had permitted the Spartans, enemies of the Argives, to pass
through their sea; the Argives alleged a violation of the treaty, in which it had been provided that
neither of the two peoples should permit the enemies of the other to pass ‘through places under its
jurisdiction.’

During the year’s truce in the Peloponnesian war, furthermore, permission was granted to the people
of Megara to sail on ‘the sea belonging to their own land and that of their allies.’ Similarly, Dio
Cassius, in his forty-second book, spoke of ‘all the sea which belongs to the Roman Empire.’
Themistius refers to the Roman Emperor as ‘holding the land and the sea as subject to himself.’
Oppian thus addresses the Emperor:

For subject to thy law sea’s waters roll.

Dio of Prusa, again, in his second speech to the people of Tarsus, said that many favors had been
bestowed on that state by Augustus, among them ‘the jurisdiction over the river Cydnus and the
nearest part of the sea.’ In Virgil we read:

That they in uncontested sway the sea,
The lands, should hold.

Gellius writes of the ‘rivers that flow into the sea, which is subject to the power of Rome.’ Strabo
notes that the people of Marseilles had taken much booty, having conquered in naval battles ‘those
who unjustly contended for control of the sea.’ The same author says that Sinope asserted
sovereignty over the sea as far as the Symplegades.

2.  It seems clear, moreover, that sovereignty over a part of the sea is acquired in the same way as
sovereignty elsewhere, that is, as we have said above, through the instrumentality of persons and of
territory. It is gained through the instrumentality of persons if, for example, a fleet, which is an army
afloat, is stationed at some point of the sea; by means of territory, in so far as those who sail over
the part of the sea along the coast may be constrained from the land no less than if they should be
upon the land itself.
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XIV.   That for certain reasons a tax can he laid upon those who rail upon the sea.
It will not, therefore, be contrary to the law of nature or of nations if he who has taken upon himself
the burden of protecting navigation and of making it safe by night-flares and marks indicating shoals
shall impose a fair tax on those who sail.

Such was the toll collected by the Romans for the navigation of the Red Sea, in order to defray the
costs of the maritime force maintained against the expeditions of pirates. Such, too, was the ‘transit
tax’ which the people of Byzantium collected for the navigation of the Black Sear which, in earlier
times, the Athenians, obtaining possession of Chrysopolis, had collected for the use of the same sea;
to both facts Polybius bears witness. That the same Athenians formerly collected such a tax for the
passage of the Hellespont Demosthenes shows in his speech Against Leptines; and Procopius in his
Secret History relates that the Roman Emperors levied such a tax also in his time.

XV.   Of the agreements which forbid a people to sail beyond certain bounds.
Examples of treaties are to be met with in which one people binds itself to another not to sail beyond
a certain limit. Thus in ancient times an agreement was made between the kings, who were in power
about the Indian Ocean and the Egyptians, that the latter should not come into the Indian Ocean with
a war-ship, or with more than one merchant ship. Thus in. the time of Cimon it was agreed between
the Athenians and the Persians that no armed Persian ship should sail between the Symplegades and
the Swallow Islands; after the battle of Salamis, the agreement defined the limits as between the
Symplegades and Phaselis. In the year’s truce of the Peloponnesian war it was agreed that the
Lacedaemonians should not go to sea with war-ships, and not with other ships of more than five
hundred talents burden.

In the first treaty which, immediately after the expulsion of the kings, the Romans made with the
Carthaginians, they agreed that neither the Romans nor their allies should sail beyond Cape Bane,
except when driven by storm or by the force of an enemy; further, that any who might have been
forced to pass that limit should take nothing except necessaries and should leave within five days.
In the second treaty," the agreement was that the Romans should not go for plunder or for trade
beyond Cape Bone, Massia, and Tarseia. In the treaty of peace with the Illyrians it was determined
that the Illyrians were not to sail beyond Lissus with more than two boats, such boats to be unarmed.
In the terms of peace with Antiochus, it was stipulated that he should not sail this side of the
promontories of Calycadnus and Sarpedon, excepting with ships which carried tribute, ambassadors,
or hostages.

2.  Such examples, nevertheless, do not show that occupation is had of the sea or possession of the
right of navigation. Peoples, just as individuals, can in fact by agreements grant in favor of one
concerned not only a right which they possess in their own name but also a right which they hold
in common with all men. When this is done, the principle must hold which Ulpian stated in a case
of this kind, in which an estate had been sold on the condition that tunnyfishing should not be
carried on to the detriment of the seller; Ulpian declared that a servitude could not be imposed upon
the sea, but that good faith in the contract demanded that the stipulation of sale be lived up to; that
in consequence the persons of the possessors, and of those succeeding to their right, were bound by
the agreement.
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XVI.   Whether or not a change in the course of a river involves a change of territory is set forth,
with a distinction.
1.  When a river has changed its course frequently strifes arise between neighboring states over the
question whether at the same time the limits of jurisdiction are changed, and whether any additions
made by the river belong to those to whose territories they have been added.

Disputes of this sort should be settled according to the nature and mode of acquisition. The
surveyors tell us that there are three kinds of lands: the first, divided and allotted land, which the
jurist Florentinus calls delimited, because it has limits set off by artificial boundaries; the second,
land allotted as a whole, or designated by measure, as by hundred-acre parcels and by acres; and
land having natural frontiers, which is so called, as Varro says, because it has boundaries suitable
for keeping off enemies, that is, natural boundaries, as rivers and mountains. These last are called
by Aggenus Urbicus ‘lands under occupation,’ since in most cases they are lands occupied either
because they are vacant, or by right of war.

In the case of the first two kinds of lands, even though a river changes its course no change of
territory is occasioned; and if anything is added by alluvial deposits this will fall under the
jurisdiction, of the previous occupants.

2.  In the case of lands having natural frontiers, a river by gradually changing its course changes the
boundary also, and whatever the stream adds to either side becomes subject to the jurisdiction of the
state to whose territory it is added; it is in fact believed that both states originally took possession
of their territories with the intention that the river lying between should separate them as a natural
boundary. Tacitus said: ‘From this point the Rhine has a well-defined channel, which is suitable to
serve as a boundary.’ In his account of the dispute between the peoples of Segesta and Selinus
Diodorus Siculus remarks: ‘A river serves as boundary between their territories.’ Xenophon calls
such a river simply ‘the marker of limits,’ that is a boundary stream.

3.  The ancients relate that the Achelous river was of uncertain course, now dividing up into
channels, now winding about in circuitous detour (whence it is said to have assumed the form of a
bull and a serpent); and that for a long time it furnished a cause of war to the Aetolians and
Acarnanians regarding the lands bordering upon it, until Hercules restrained it by dikes. In
recognition of this service Hercules obtained in marriage the daughter of Oeneus, king of the
Aetolians.

XVII.   What conclusion is to be reached if the bed of a river has been completely changed.
1.  What has been said will be applicable only in case the river has not changed its bed. For a river,
even where it serves as a boundary between countries, is not considered to be merely where the
water is, but where the water flows in a certain channel, and is confined by certain banks. Wherefore
the addition or removal of particles, or such a change as leaves the former appearance of the stream
substantially unchanged, permits the river to seem the same.

If, however, the appearance of the river as a whole be at the same time changed, the case will be
different. As a river which has been blocked by a dam in the upper part of its course ceases to exist,
and a new river is formed in the excavated channel into which its water is conducted, so if a river,
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abandoning its old course, has burst through in a different channel," it will not be the same as it was
before, but a new river, the former river having ceased to be. In such a case the boundary of a
country would remain in the middle of the channel which had last existed, just as if the river had
dried up. For it must be held that the purpose of the peoples was to accept the river as a natural
boundary between them. If, then, the river had ceased to exist, in that case each would retain what
he had previously possessed. In like manner, when the channel changes; the same rule ought to be
observed.

2.  In cases of doubt, however, sovereign states which border on a river must be considered as
having a boundary set oft by a natural frontier; nothing, in fact, is more suitable for separating such
states than a boundary which is not easily crossed. It less often happens that states have boundaries
set off by an artificial line of demarcation, or designated in terms of extent; but such cases arise less
frequently from primary acquisition than from a grant made by another.

XVIII.   That sometimes an entire river belongs to a territory.
Although, as we have said, in case of doubt the jurisdiction of two states bordering on the same river
extends to the middle of the stream, nevertheless it might happen, and we see that in some places
it has happened, that the river as a whole belongs to the one state; the reason being, of course, that
jurisdiction over the opposite bank began to be exercised at a later time, after the river had already
been occupied, or that the matter had been settled in such a way by agreement.

XIX. That things which have been abandoned become the property of him who takes possession
of them, unless a state has acquired a general right of ownership over them.
1.  It is not out of place to remark also that primary acquisition must be conceded as possible in. the
case of those things which have had an owner, but have ceased to have one, either because they have
been abandoned, or because there are no longer persons having the right of ownership over them.
Such things have returned to the condition in which they originally were.

2.  The following point, however, must at the same time be noted, that sometimes primary
acquisitions by a state or by the head of a state have been so made that not only the sovereignty —
in which is included the right of eminent domain, of which I have treated elsewhere but also full
private ownership was first acquired in common for the state or its head; and that then a distribution
was made individually to private persons, in such a way, nevertheless, that their ownership was
dependent on that earlier ownership — if not in the way that the right of a vassal is dependent on
the right of his lord, or the right of the permanent tenant on that of the landowner; yet in some other
way that is less binding; for there are many forms of right over property, among which also is the
right of one who administers a bequest for the benefit of some one else.

Says Seneca: ‘It is no proof that a thing is not yours, because you cannot sell it, or use it up, or injure
or improve it. For that also belongs to you which is yours under a definite stipulation.’ Dio of Prusa
in his Speech to the Rhodians said: ‘There are many and very different ways in which a thing may
be said to belong to one; sometimes it is not permitted to sell, or to use according to one’s own
desire.’ In Strabo I find the statement: ‘He was owner except for the right to sell.’

Tacitus presents among the Germans an example of what we have been saying: ‘Lands proportionate



Hugo Grotius: The Law of War and Peace (1625) Page 141

©  Copyright 2005 Lonang Institute

to the number of cultivators are taken possession of in common, and these they forth with divide up
among themselves according to individual standing.’

3.  When, therefore, private properties distributed in the manner just described are dependent on
common ownership, if any property is found to lack an individual owner, it does not belong to the
occupant, but reverts to the community or to the higher lord. Even without such a cause a right
similar to this right of the law of nature could be conferred by a municipal statute, as we have
already noted. 
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CHAPTER 4
On Assumed Abandonment of Ownership

and Occupation Consequent Thereon

I.   Why ownership by usucaption or by prescription properly so called does not occur between
states or their rulers.
A SERIOUS difficulty arises at this point in regard to the right of usucaption. For since this right
was introduced by municipal law (time, in fact, in its own nature has no effective force; nothing is
done by time, though everything is done in time) it has no place, as Vazquez holds, in the relations
between two independent states or kings, or between an independent state and a king; nor yet
between a king and an individual not subject to him, nor between two subjects of different kings or
states.

This seems to be true except in so far as a thing or an act is governed by the laws of the land. But
if we admit this, a very serious inconvenience clearly follows, in that contests about kingdoms and
the boundaries of kingdoms never come to an end with lapse of time. Such a condition, again, not
only tends to disturb the minds of many and to occasion wars, but is also contrary to the common
sense of nations.

II.   That nevertheless possession of long standing is wont to be urged as a right even between
states or rulers.
For in the Scriptures, when the king of the Ammonites laid claim to the lands between the Arnon
and the Jabbok, reaching from the Arabian deserts to the Jordan, Jephtha alleged possession for three
hundred years, and asked him why, during so long a time, he himself and his ancestors had entered
no claim. According to Isocrates the Lacedaemonians laid it down as a most sure maxim, accepted
among all peoples, that public, no less than private, possessions are so confirmed by long standing
that they cannot be recovered; on the basis of this right they sent away those who demanded the
return of Messene. The Greek words may be translated: ‘All people consider that both public and
private possessions are legally valid and inheritable if a long period of possession has intervened.’

The same Isocrates used these words to Philip: ‘Since, the long lapse of time had rendered the
possession fixed and irrevocable.’ Relying on this right the later Philip said to Titus Quinctius that
he would set free the cities which he had captured, but he would not withdraw from those which had
been received by him from his ancestors by lawful and inherited possession. Sulpicius, arguing
against Antiochus, showed that he was unjust in claiming the right, after several centuries, of
reducing the Greek peoples in Asia to slavery because they had formerly been enslaved.

The historians call the revival of old claims empty talk; Diodorus characterizes such claims as
legendary and ancient tales. Cicero in the second book On Duties says: ‘But how is it just for the
owner to lose a field that has previously been held for many years, or even centuries?’

III.   The question is decided according to presumptions of human intent; and these presumptions
are not based on words alone.
What shall we say? Actions at law, which are dependent on intent, cannot indeed be inferred from
a mental act alone, unless that act has been indicated by certain outward signs. For to assign a legal
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effect to mere acts of the mind was not consistent with human nature, which is able to recognize
such acts only from outward signs. And for this reason purely mental acts are not subject to human
laws.

Outward signs, however, do not indicate mental acts with mathematical certainty, but only with
probability. For men can say something different from what they desire and feel, and can disguise
their intentions by their actions. Nevertheless the nature of human society does not allow that no
effect be given to mental acts which are sufficiently indicated. And so whatever has been sufficiently
indicated is considered as true in respect to him who has indicated it. Thus, as regards words, at any
rate, the difficulty is solved.

IV.   But such presumptions are based also on acts.
1.  A thing which is thrown away is understood by the act to be abandoned, unless the circumstances
of the case are such that we ought to think it was thrown aside for the moment and with the intention
of recovering it later. Thus a debt is considered discharged by the return of the note.’An inheritance,’
says Paul, ‘can be refused not only by words, but also by act and any expression of intent.’ Thus if
any one is the owner of a thing and knowingly treats with another who has it in possession, as if with
its owner, he is deservedly considered to have abandoned his right. And there is no reason why this
should not be the case also between kings and independent states.

2.  Similarly, a higher officer who permits an inferior to do, or commands him to do, that which he
cannot lawfully do unless he is freed by law, is understood to have freed him from the law.

The principle under consideration in fact has its origin not in municipal law but in the law of nature,
according to which every man has the right to abandon his own; and further, in a natural
presumption, in accordance with which one is believed to have wished that of which he has given
sufficient indications. In this sense we can properly accept the statement of Ulpian, that verbal
release of obligation belongs to the law of nations.

V.   Such presumptions are based also on things not done.
Under acts, moreover, consistently with moral standards, failures to act are included, considered
with relation to the circumstances which ought to be taken into account. Thus he who keeps silence,
when present and cognizant of the facts, seems to give consent. This principle the Hebraic law also
recognizes (Numbers 30:5 and 12) unless circumstances shove that the person was hindered from
speaking by fear, or by some other condition. Thus a thing is considered lost if the hope of its
recovery is abandoned. For example, Ulpian says that hogs carried off by a wolf, and what we lose
in a shipwreck, cease to be ours, not immediately, but when recovery seems impossible; that is, in
cases in which there is no reason why any one should be expected to retain the thought of ownership,
when no indications of such an intent exist. If persons had been sent to look for the property, or ‘a
reward’ had been offered, we should have had to judge otherwise.

Thus a person who knows that his property is in the possession of another, and during a long period
makes no claim against the possessor, unless some other reason is manifest, seems to have pursued
this course with no other thought than because he no longer wished that object to be considered
among his possessions. Ulpian has elsewhere said this, that after long silence a house seems to be
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considered as abandoned by the owner. ‘Unjustly,’ writes the Emperor Pius in a rescript, ‘do you
demand overdue interest, which the length of time intervening indicates that you had abandoned,
because you did not think that this ought to be demanded of your debtor evidently in order that you
might be in greater favor with him.’

2.  Very similar to this is what appears in the establishment of a custom. For a custom also, without
regard to the laws of a state which fix a certain time and manner for its introduction, can be
introduced by a subject people in consequence of the fact that it is tolerated by the one who holds
the sovereignty. But the time within which a custom receives the effect of law is not definitely fixed,
but arbitrary, to wit, whatever length of time is sufficient to accord with the implied consent.

3.  However, in order that silence may establish the presumption of abandonment of ownership, two
conditions are requisite, that the silence be that of one who acts with knowledge and of his own free
will. For the failure to act on the part of one who does not know is without legal effect; and when
another apparent cause for the action appears the inference of an act of will ceases to be in point.

VI.   How length of time together with non-possession and silence amounts to an abandonment
of right.
That these two conditions, then, may be considered to be present, is established by other indications,
but, in the case of both, length of time is a paramount consideration.

In the first place it can hardly happen that, with length of time, property belonging to a man should
not come to his notice, since apse of time offers many opportunities for such cognizance.
Nevertheless in the case of those who are at hand a shorter space of time suffices to establish this
inference than in the case of parties who are absent, aside from the stipulations of municipal law.
Again, fear, once inspired, is believed to endure for a time, but not indefinitely, since length of time
furnishes many opportunities for taking counsel against the fear, either by oneself or with the help
of others, and even by leaving the territory of the one feared; in consequence, at length a complaint
may be made concerning infringement of a right, or, what is better, an appeal may be made to judges
or arbitrators.

VII.   Time exceeding the memory of man ordinarily suffices for such a presumption; of what sort
such time is.
Because a length of time exceeding the memory of man is in its essential character practically
infinite, a silence for that length of time will always seem sufficient to imply abandonment of owner
ship, unless there are very strong reasons to the contrary." It has also been well remarked by the
better jurists that time exceeding the memory of man is not the same as a century, although these two
limits often are not far apart, for the reason that a hundred years ordinarily constitute the limit of
human life. This period, again, generally equals three ages, or ‘generations,’ of men.

This fact was in point in the criticism of Antiochus by the Romans, when they showed that he was
demanding the return of cities which he himself, his father, and his grandfather had never occupied.

VIII.   Answer to the objection, that no one ought to be assumed to abandon his right.
1.  The objection may be raised that, since men love themselves and their possessions, it ought not
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to be believed that they would abandon their own property; and that, in consequence, negative acts,
even through a long space of time, are not sufficient to warrant the inference which I have
mentioned. But again we ought to think that good should be expected of men; and for that reason
it ought not to be supposed that they have such a disposition that, out of consideration for a mere
perishable thing, they would wish a fellow man to live in a continual state of sin. Without such
abandonment of ownership, such a result often cannot be avoided.

2.  In regard to the exercise of sovereign power, although generally it is greatly esteemed, we ought
to know that the burdens are great, and that failure to administer them well renders a man subject
to divine wrath. just as it would be a wrong thing for two persons, who claim to be guardians, to go
to law at the expense of the ward in order to determine which of the two should have the right of
guardianship; or-to use the illustration which Plato has in connection with this subject—for the
sailors with danger to the ship to struggle in order to determine which of them would best do the
steering, so those are not always worthy of praise who with the greatest loss, and often with the
bloodshed of innocent people, desire to decide who is to control the government of that people.

The ancients praise the words of Antiochus, who gave thanks to the Roman people because, ‘freed
from excessive cares of government, he enjoyed modest boundaries.’ Among many wise sayings of
Lucan the following is not least:

With such an onset of new crimes
Seek they to know which one shall rule the city?
It scarce were worth so great a price that either should.

3.  It is, then, to the interest of human society that governments be established on a sure basis and
beyond the hazard of dispute; and all implications which point in that direction ought to be looked
upon with favor. For if Aratus of Sicyon thought it a hard thing that private possessions of fifty
years’ standing be taken away,.how much more ought that saying of Augustus to be held in mind,
that He is a good man and a good citizen who does not wish the present condition of the state
changed; and who, as Alcibiades says in Thucydides, ‘will preserve the form of government which
he received.’

The expression ‘to maintain the present form of government,’ Isocrates used in the oration Against
Callimachus. Thus also Cicero, in a speech to the people against Rullus: ‘It is becoming for an
advocate of quiet and harmony to defend the existing condition of the state’; and Livy says: ‘All the
best citizens rejoice in the present state of government.’

4.  Now if those indications, which I have mentioned, should not be present, nevertheless against
the presumption, according to which it is believed that each man wishes to keep his own, the other
presumption has greater weight, because it is not credible that anyone in a long time should give no
clear indication of what he wishes.

IX. Without such presumption it seems that by universal customary law ownership is transferred
by possession exceeding the memory of man.
Perhaps without improbability it can be said that this adjustment is not based on presumption alone,
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but that, in accordance with the volitional law of nations, the provision was introduced that
possession beyond the limits of memory, not interrupted nor called in question by appeal to the
courts, should absolutely transfer ownership. It is in fact credible that the nations agreed in this,
since it was of the greatest importance for the preservation of the common peace.

Moreover, with justification I used the expression ‘uninterrupted possession,’ that is, as Sulpicius
says in Livy: ‘According to a single lasting tenure of right constantly enjoyed and never interrupted’;
the same writer elsewhere spoke of ‘a lasting possession never called in question.’ For intermittent
possession has no effect. This is illustrated by the reply of the Numidians to the Carthaginians:
‘According to circumstances, now the Carthaginians, now the kings of Numidia, enjoyed the right,
and possession was always in the hands of the one who was most powerful in arms.’

X. Whether unborn children can in like manner be deprived of a right.
1.  At this point another and indeed an exceedingly difficult question arises, whether those not yet
born can tacitly lose their right by such an abandonment. If we say that they cannot, the explanation
just given has contributed nothing to the tranquillity of empires and estates, since most of these are
held under such conditions that they ought to pass to the descendants. If we affirm that they can, it
will seem strange that silence can harm those not able to speak, since in fact they do not exist; or that
the act of one party should entail loss for another.

2.  In order to solve this problem, the fact must be recognized that a person who is not yet born has
no rights, just as a thing which does not exist has no attributes. If then the people, from whose will
the right to rule arises, changes its will, it does no injustice to those yet unborn, since they have not
yet acquired any right. Moreover as a people can change its will openly, so it can be believed to have
changed its will tacitly. If, therefore, the people has changed its will, while the right of those who
may be expected to come is not yet in existence — and besides that very right has been abandoned
by the parents from whom those may be born who were to possess the right in their own time-there
is nothing to hinder another from occupying property under these conditions as ownerless.

3.  We are treating of the law of nature. For as other fictions have been introduced by the civil law,
so this provision may be introduced also, that meanwhile the law should defend the persons of those
who do not yet exist, and should thus hinder anything from being seized to their disadvantage.
Nevertheless we should not hastily judge that such is the intent of the laws, because in such cases
private advantage is strongly opposed to public advantage.

Hence also, according to the more generally accepted opinion, those fiefs, which are not derived
from the right of the last possessor but from the force of the original investiture, can be acquired in
a sufficiently long time. Covarruvias, a jurist of excellent judgement, has with good reason extended
this principle to the rights of the first-born and to property bequeathed in trust.

4.  Nothing in fact makes it impossible that such a provision should be introduced into the law of
a state that a thing, which cannot be lawfully alienated by a single act, can nevertheless, in order to
avoid uncertainty of ownership, be lost by neglect for a fixed period of time; and even under such
a provision those born later will have the right of personal action against those guilty of neglect, or
against their heirs.
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XI.   Even the right of sovereignty is gained by a people or king by long-standing possession.
From what we have said, it is plain that a king can acquire a right as against a king, and an
independent state as against an independent state, not only by express agreement, but also by
abandonment of ownership and the occupation which follows it or assumes a new force from it. For
the common saying, that ‘what is not valid from the beginning cannot become valid from a
subsequent act,’ is subject to the exception, ‘unless a new cause has intervened capable in itself of
producing a right.’

Similarly also the true king of a people may lose his sovereignty and become subject to the people;
and he who in reality is not a king, but only the foremast citizen, can be made king with absolute
power, and the supreme authority, which was wholly in the power of either king or people, can be
divided between them.

XII.   Whether the civil statutes concerning ownership by usucaption and by prescription hind the
one who holds sovereign power; explanation, with distinctions.
1.  It is also worth while to investigate this question, whether a law dealing with ownership by
usucaption or by prescription, and established by one who has sovereign power, can apply also to
the right of sovereignty itself, and to the necessary parts of it which I have explained elsewhere.

Not a few jurists, who treat of sovereignty in accordance with Roman municipal law, think that such
a law does apply. But I think otherwise." For in order that any one may be bound by a law, both
power and intent, at least presumed, are requisite in the maker of the law. No one can bind himself
after the manner of a law, that is after the manner of a superior. Hence it is that the makers of laws
have the right to change their own laws. Still, one can be bound by his own law, not directly, but by
implication; inasmuch as he is a member of the community, he is under an obligation imposed by
natural fairness, which desires that the parts be adjusted in relation to the whole. Sacred history notes
that such an observance was characteristic of Saul in the beginning of his reign (I Samuel 14:40).
But here this is not in point, because we are considering the maker of laws not as a part of the
community but as the one in whom the power of the entire body resides. We are in fact treating of
sovereignty as such.

Again, the intent is not presumed to have been present, because the makers of laws are not
considered as intending to include themselves, except in cases where both the subject-matter and
the reason for the law are universal, as in fixing prices. But sovereignty is not of like character with
other things; rather, in its exalted rank it far exceeds other things. I have not seen any civil statute
treating of prescription which included sovereignty, or could be considered with probability to have
intended to include it.

2.  From these considerations it follows that the time defined by such a statute is not sufficient for
acquiring sovereignty or a necessary part of it, if the natural implications which we mentioned above
are lacking; that so great a length of time is not required if such implications are present within the
time to a sufficient degree; and, lastly, a civil statute, which forbids that property be acquired within
a fixed time, does not have anything to do with matters of sovereignty.

Nevertheless, in a transfer of sovereignty, the people could express its will as to the manner and time
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in which the sovereignty might be lost by failure to exercise it. This expressed will would
undoubtedly have to be followed, and could not be infringed upon even by a king possessed of
sovereign power, because it applies not to the sovereignty itself but to the manner of holding it. But
of this distinction I have spoken elsewhere.

XIII.   Those rights of sovereignty which can he separated from it, or shared with others, are
gained and lost by right of ownership based on usucaption or on prescription.
Those powers which do not belong to the nature of sovereignty, and do not have relation to it as
essential parts, but can be naturally separated from it or at least shared with others, are entirely
subject to such statutes of each people as have been passed concerning ownership by usucaption and
by prescription. Thus we see that there are subjects who have acquired by prescription the right to
judge without appeal; yet in such a way that there is always some sort of appeal from them, as by
petition, or by some other means. For that any one should be beyond the right of appeal is
inconsistent with the character of a subject, and therefore this right belongs to sovereignty or to a
part of it, and can be acquired in no other way than by the law of nature, to which sovereignties are
subject.

XIV.   Refutation of the opinion alleging that subjects are always allowed to assert their liberty.
1.  From this it is apparent to what extent we can accept the assertion of some, that it is always
permissible for subjects to regain their liberty, that is, the independence of the people, if they can.
The reason given is that a sovereignty won by force can be overthrown by force, while a sovereignty
which has arisen from the will of the people may be repented of, and the will may change.

In truth sovereignties which were at first won by force may receive lawful confirmation by tacit
acceptance; and the will of the people, either at the very establishment of the sovereignty, or in
connection with a later act, may be such as to confer a right which for the future is not dependent
on such will.

According to Josephus, King Agrippa in an address to the Jews, who were called Zealots from their
untimely zeal for the recovery of liberty, spoke thus:

It is not now the proper time to strive for liberty. Formerly you ought to have fought
not to lose it. For it is a hard thing to run the risk of slavery, and the strife to avoid
it is honorable. But he who revolts, after having been once subdued, must be called
not a lover of liberty but a disobedient slave.

Josephus himself also says to the same Jews: ‘It is indeed honorable to fight for liberty, but that
ought to have been done formerly. But if those who have once been conquered and have obeyed for
a long time shake off the yoke, they act like desperadoes and not like lovers of liberty.’ This very
remark Cyrus once made to the Armenian king, who, as the excuse for his rebellion, alleged the
desire to recover his lost liberty.

2.  For the rest, I think it not in the least open to doubt that long indifference, such as I have
described above, on the part of a king may suffice to warrant a people in recovering their freedom,
on the ground of presumed abandonment of sovereign rights.
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XV.   Whatever belongs to faculty pure and simple is not lost by lapse of time; explanation.
There are rights which do not involve daily exercise, but an adjustment once for all when it shall be
convenient, as the redeeming of a pledge by payment. Also there are rights of free action, to which
the act engaged in is not directly opposed, but is included therein as a part in the whole; an
illustration would be if any one has had an alliance with one neighbor only during a hundred years,
while nevertheless it was in. his power to have alliances with others also.

These rights are not lost, except in consequence of a prohibition or restraint, and when obedience
has been rendered thereto, with a sufficient indication of consent. Since this is in accord not only
with municipal law but also with natural reason, it will properly apply also in the case of men of the
highest rank. 
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CHAPTER 5
On the Original Acquisition of Rights Over Persons

I.   Concerning the rights of parents over children.
A RIGHT is acquired not only over things but also over persons. Such rights have their origin
primarily in generation, consent, or crime.

By generation parents acquire a right over children — both parents, I mean, the father and the
mother. But if there is variance in the exercise of these rights the right of the father is given
preference on account of the superiority of sex.

II.   Distinction in respect to the period of infancy, and concerning the ownership of property by
infants.
1.  Moreover in dealing with children three periods must be distinguished. The first is that ‘of
imperfect judgement,’ as Aristotle calls it, while there is lack of ‘discretion,’ as the same author
elsewhere says. The second is the period of mature judgement, but while the son still remains a part
of the family of the parents, that is ‘so long as he has not separated from it,’ as Aristotle says. The
third is the period after the son has withdrawn from the family.

In the first period all the actions of children are under the control of the parents; for it is fair that he
who is not able to rule himself be ruled by another. Such is the saying of Aeschylus:

The age of infancy, like the dumb brutes,
Requires another’s mind to bring it up.

But naturally no one except the parents can be found to whom such control may be committed.

2.  Nevertheless in this period also a son or a daughter, according to universal customary law, is
capable of ownership of property, though the exercise of the right is hindered on account of the
imperfection of judgement which I have mentioned. As Plutarch says of children, they have the right
‘to possess’ but not ‘to use.’ Wherefore it is not due to natural right that all the possessions of
children are acquired by their parents, but to the laws of certain peoples, which also in this matter
distinguish the father from the mother, sons not of age from those that are of age, and illegitimate
children from legitimate. But nature ignores these distinctions, except as regards that supremacy of
sex which I have mentioned, in case of conflict of the parents regarding the exercise of parental
rights.

III.   Of the period of life in the family beyond infancy.
In the second period, when judgement has now matured with age, no other actions are subject to the
rule of parents except those which in some way are. important for the position of the family in
relation to the father or the mother. It is in fact fair that the part should conform to the interest of the
whole.

In other actions, then, children in that period have ‘power,’ that is, a moral faculty of action; but
nevertheless in those acts they are bound to desire always to please their parents. However, since
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this obligation does not arise from the moral faculty, as in the previous case, but from filial affection,
respect, and gratitude, it does not make void anything done contrary to it, just as the donation of
anything which has been made by the owner contrary to the rules of economy is not void.

IV.   Concerning the right of restraining children.
In both these periods the right to govern embraces also the right to chastise, in so far as children
must be forced to do their duty, or must be corrected.

There will elsewhere be an opportunity of discussing what ought to be thought in regard to severer
punishments.

V.   Concerning the right of selling children.
Although the paternal authority is so attached to the person and ‘character’ of the father that it
cannot be taken away and transferred to another, nevertheless by natural right a father can pledge
his son as security, if the civil law does not prevent, and can even sell him if it is necessary and there
is available no other means of supporting him.

This legal provision, which arose from an ancient law of the Thebans (this Aelian quotes in his
second book), seems to have passed to other peoples also. Further, the Theban law itself seems to
have come from the Phoenicians, and before that from the Jews. Apollonius in his letter to Domitian
relates that the same right prevailed among the Phrygians. Indeed nature herself is deemed to give
the right to everything without which that cannot be obtained which she demands.

VI.   Of the period of life beyond infancy and outside of the family.
In the third period, though filial affection and respect are always due, since the cause remains, yet
the son is in all things ‘independent’ and his own master.

From this it follows that the acts of kings cannot be said to be void on this account, because they
have parents.

VII.   Distinction between the power of parents by the law of nature and that by the municipal
law.
Whatever powers there are beyond those mentioned arise from volitional law, which is different in
different countries. Thus by the law which God gave to the Jews the father’s power over a son or
a daughter to annul vows was not perpetual, but lasted only so long as the children were members
of the father’s household. Again, Roman citizens possessed a special power of the father even over
sons who were the heads of families of their own, so long as they had not been emancipated. The
Romans themselves in fact claimed that other peoples did not have such power over their children.

In the third book of his Pyrrhoneia, Sextus Empiricus says:

The Roman lawgivers have ordained that children should be in the power of their
fathers as if slaves, and that the children should not have control of their own
property, but that this should remain in the hands of their parents until the children
should be manumitted, in the same manner as slaves. But such authority other
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peoples reject as tyrannical.

Simplicius in the commentary on the Manual of Epictetus says:

The ancient laws of the Romans, having regard not only to that superiority which
arises from nature, but also to the labors which parents sustain for their children, and
wishing besides that children be without exception subject to their parents, and, as
I believe, trusting also in the natural love of parents, have given to parents the right
of selling their children, if they wish, and of killing them without punishment.

A similar right of the father among the Persians Aristotle indicts as tyrannical. These laws we report
for this reason that we may distinguish accurately between municipal law and the law of nature.

VIII.   Concerning the right of the husband over the wife.
1.  Rights which arise over persons from consent come either from association or from subjection.

The most natural association appears in marriage. However, on account of the difference in sex the
authority is not held in common, but ‘the husband is the head of the wife,’ of course in matters
relating to marriage and in matters relating to the family. The wife, in fact, becomes a member of
the husband’s family, and so the husband has the right to determine matters of domicile.

If any right beyond these is conceded to husbands, as in Hebraic law the right to annul vows of the
wife, and among some peoples the right of selling the wife’s property, such a right does not come
from nature but from enactment. This subject requires us to see what the nature of marriage is.

2.  Marriage, then, according to the law of nature we consider such a cohabitation of a man with a
woman that it places the woman under the eye of the man and under his guardianship. Such a union
it is in fact possible to see even in some kinds of dumb animals. But in the case of man, as an
animate being endowed with reason, there is added to this the vow by which the woman binds
herself to the man.

IX. Whether denial of divorce and restriction to one woman are necessary to marriage according
to the law of nature or only according to the law of the Gospel.
1.  Nature does not seem to require anything more in order to constitute a marriage, nor indeed does
the divine law seem to have demanded anything further before the spread of the Gospel. For both
men who were holy before the law had more than one wife, and in the law certain precepts are given
to those who have more than one wife; and the king is enjoined not to have too great a number of
wives nor horses. The Jewish interpreters of the passage last referred to note that eighteen wives or
concubines had been allowed the king. Also God reminds David that He had given him many and
noble wives.

2.  Furthermore, the method is prescribed for one who wishes to divorce a wife, and no one is
hindered from marrying a divorced woman except the one who divorced her, and the priest.
Nevertheless this liberty of passing to another husband ought to be so restricted by the law of nature
that confusion of offspring may not arise. Hence arises that question of pontifical law in Tacitus,
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‘whether a woman after conception, but before the birth of the child, might lawfully marry.’ Among
the Jews it is ordered that three months intervene between the two marriages.
But the law of Christ has brought marriage between Christians, as it has other matters, to a higher
norm of perfection, in that both the one who divorces a woman that is not an adulteress, and the one
who marries a divorced woman, are pronounced guilty of adultery. Further, Paul, the apostle and
interpreter of the law, gives not only to the husband as much right over the person of the wife as was
found also in the state of nature (says Artemidorus: ‘The one joined to a woman by the laws of
marriage has complete mastery of her person’), but also equal right to the wife in turn over the
person of the husband. Lactantius says:

Not in fact, as the system of public law says, is the woman alone an adulteress who
takes another husband, and the husband free from the charge of adultery though he
has several wives; but the divine law joins the two in marriage into a single body
with such equal right that whichever one has broken this union of the body by union
with another is considered guilty of adultery.

3.  I know that in regard to both these points the view is held by many that Christ did not establish
a new law, but restored the law which God the Father had established in the beginning. They seem
to have been brought to this opinion by the words of Christ Himself, where He recalls that beginning
to us. But the reply can be made that from that first condition, in which God assigned only one
woman to one man, that is sufficiently apparent which is best and most pleasing to God. It follows
that this has always been excellent and praiseworthy. Yet it was not wrong to do otherwise, because
where there is no law there is no transgression of law. There was in fact no law on that question in
those times.

Thus when God said through Adam, or through Moses, that so strong was the bond of marriage that
the husband ought to leave the family of his parent in order to establish a new family with his wife,
he said almost the same as is said to the daughter of Pharaoh in the eleventh verse of the forty-fifth
Psalm; ‘Forget also thine own people and thy father’s house.’ And from the establishment of this
so close friendship it is quite apparent that it is most pleasing to God ‘that that union should be
perpetual. But it is not thereby proved that God had then commanded’ that this bond should not be
broken for any cause whatever. But what God had by the institution joined, Christ forbade man to
sunder, taking most worthy matter for a new law from that which is best and most acceptable to God.

4.  It is certain that in antiquity most peoples permitted freedom of divorce, and marriage with more
than one woman. Tacitus relates that in his time the Germans, almost alone among barbarians, were
content with a single wife for each; and to a similar custom the histories both of Persia and of India
I in various places bear witness. Among the Egyptians a the priests alone ordinarily had but a single
wife. Also among the Greeks, on the testimony of Athenaeus, Cecrops was the first who ‘assigned
one wife only to each husband.’ Nevertheless we learn from the example of Socrates, and of others,
that this rule was not long observed even at Athens.

If, then, any peoples have lived with greater continence, as the Romans did, who always refrained
from plural marriages and for a long time from divorce, truly they have drawn near to the state
which is best. Hence among the same Romans the marriage of the wife of the priest of Jupiter was
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not annulled except by death. Nevertheless from what has been said it does not follow that all sinned
who did otherwise before the preaching of the Gospel.

X. That according to the law of nature alone marriages are not void by reason of lack of consent
of the parents.
1.  Now let us see what marriages are valid by the law of nature. In reaching a decision on this
matter we ought to remember that not all acts which are contrary to the law of nature are rendered
invalid by it, as is apparent from the example of the extravagant gift; but only those are invalid in
which the essential point is lacking to give validity to the act, or in which the fault continues in the
result,.of the action. The essential principle, both here and in other human acts, out of which right
arises, is that right which we have explained as a moral capacity for action, joined with a will
sufficiently free. But what freedom of will is sufficient to produce validity of action will be more
conveniently discussed below, where we shall treat of promises in general.

Under the moral right of action, the question here arises concerning the consent of the parents, which
certain writers require as. if by the law of nature for the validity of marriage. But in this they are
wrong. For the arguments they offer prove nothing else than that it is in accord with the duty of
children to obtain the consent of their parents. This I plainly grant, with the proviso that the wish
of the parents be not manifestly unfair. For if children owe respect to their parents in all things,
certainly they owe it especially in a matter which concerns the whole family, as marriage does. But
from this it does not follow that the son lacks that right which is characterized as faculty or power
to act. For a man who takes a wife ought to be of mature age, and since he withdraws from the
family, he is not subject to family rule in this matter. Moreover, the duty of proper respect alone has
not the effect of rendering of no effect an act opposed to it.

2.  Moreover, the rule established by the Romans, and some other peoples, that certain marriages
are void because the consent of the father is lacking, is not derived from the law of nature, but from
the will of the lawgivers. For in the same law the mother, who is nevertheless naturally entitled to
respect from the children, does not make the marriage void by withholding consent; and not even
the father of a son freed from parental control has that power. Besides, if the father himself is under
the power of his father, both the grandfather and the father should give consent to the marriage of
the son. For a daughter the authority of the grandfather suffices. These distinctions, unknown to the
law of nature, show clearly enough that the practices in question have arisen from the civil law.

3.  In the Scriptures, to be sure, we see that holy men, and in even more cases women, have followed
parental authority in contracting marriage (to women indeed, on account of modesty, it is especially
fitting to act on another’s authority in this matter, wherefore also that is in point which we read
concerning the marriage of a maiden in the First Epistle to the Corinthians); nevertheless the
marriage of Esau is not declared void, nor the children illegitimate, because he had contracted
marriage without such authority. Quintilian, having in mind the law of nature in a strict sense, says:
‘But if a son is ever allowed against the will of the father to do anything which in other respects shall
not deserve blame, nowhere indeed is that freedom so necessary as in respect to marriage.’

XI.   That according to the law of the Gospel marriages with the husband or wife of another are
void.



Hugo Grotius: The Law of War and Peace (1625) Page 155

©  Copyright 2005 Lonang Institute

Marriage with a woman who is married to another is undoubtedly void according to the law of
nature, unless the former husband has divorced her; for up to the time of divorce his right over her
continues; according to the law of Christ, his right continues until death has severed the bond. The
marriage is void for this reason, that the moral faculty is lacking; this was taken away by the former
marriage, and all the results are faulty. The individual acts in fact involve an unlawful appropriation
of that which belongs to another.

On the other hand, according to the law of Christ a marriage with a man already married to another
woman is void on account of the right which Christ gave to a virtuous woman over her husband.

XII.   That according to the law of nature marriages of parents with children are unlawful and
void.
1.  The marriage of those who are united by blood or by relationships of marriage presents a difficult
question, which not infrequently gives rise to heated discussions. For if one tries to assign definite
natural causes why such marriages are unlawful just as they are forbidden by laws or customs — he
will learn from experience how difficult, if not impossible, the task is.

For the reason suggested by Plutarch in his Roman Questions, and accepted by Augustine in the City
of God (Book XV, chapter xvi), that friendships are extended more widely by contracting marriage
alliances in many places, is not of so great weight that anything contrary to it would have to be
considered void and unlawful. That which is less advantageous is not in fact thereby also illegal.

Add a situation which may arise. This lesser advantage may be offset by another greater advantage,
not merely in the case of which God made an exception in the law given to the Jews, where a man
has died without offspring; or in the similar provision, which was established by the Hebraic and
the Attic law with reference to maidens who are sole heiresses, which they call επικληροι, for the
purpose of keeping ancestral estates in the family; but also in many other cases, which are
commonly observed, or can be imagined.

2.  From this general principle I except the marriage of parents of any degree with their descendants,
the reason for the unlawfulness of which is, unless I am mistaken, quite apparent. In such a case the
husband, who by the law of marriage is the superior, cannot show such respect to his mother as
nature demands, nor the daughter to her father; for although the daughter in the marriage relation
is inferior, nevertheless marriage itself introduces such an association that it excludes the respect
belonging to the former relationship.

When Paul the jurist had said that in contracting marriages regard should be had for the law of
nature and modesty, he well added that it was contrary to modesty to marry one’s own daughter.
Therefore we must not doubt that such marriages are both unlawful and void, because the fault
inheres permanently in the effect.

3.  Neither ought we to be disturbed by the argument of Diogenes and Chrysippus drawn from
poultry and other dumb creatures, by which they tried to prove that such unions were not contrary
to the law of nature. For, as I have said at the beginning of this work, it is sufficient for a thing to
be considered unlawful if it is opposed to human nature; and in this category is incest, which, as Paul



Hugo Grotius: The Law of War and Peace (1625) Page 156

©  Copyright 2005 Lonang Institute

the jurist has written, is by universal customary law a crime committed between parents and
descendants. Such is that law which Xenophon said was not less a law because it was held in
contempt by the Persians.
According to the commentary of Michael of Ephesus On Nicomachean Ethics, that in fact is rightly
said to be in accord with nature ‘which is the practice of most peoples that are uncorrupted and live
according to nature.’ Hippodamus the Pythagoraean speaks of ‘unrestrained and unnatural desires,
mad impulses, abominable pleasures.’ Lucan says of the Parthians:

With feastings mad, and wine,
The royal house shrinks not from lawless matings.

And later he adds:

For one who shares a mother’s bed,
What should I think a crime?

Dio of Prusa in his twentieth Oration wisely assigns a faulty education as the particular cause of this
Persian custom.

4.  In this connection we may well be surprised at the comment of Socrates. According to Xenophon,
he found nothing blameworthy in such marriages except the disparity of age; for from that cause,
he says, either sterility or deformity of offspring results. If this in fact were the only reason opposed
to such a marriage, the marriage would surely not be void or unlawful, any more than a marriage
between other persons, one of whom is as much older than the other as parents ordinarily are older
than children.

5.  This point ought rather to be discussed, whether, in addition to that which, as we have already
said, can be attained to by reason, there does not exist, implanted in men who have not been
corrupted by evil education, a kind of revulsion against unions with parents or with children,
especially since such unions are naturally avoided by certain dumb animals. So in fact others have
thought, and so Arnobius says in his fifth book Against the Heathen:

Did Jupiter even conceive an unspeakable lust for his mother, and could not be
turned from the burning passion of such a desire by the horror which nature herself
has implanted not in men alone but also in some animals, and by that universal
inborn feeling?

On this topic in the ninth book of Aristotle’s History of Animals (chapter xlvi) there is a noteworthy
story about a camel and a Scythian horse. — A similar report appears in Oppian, On Hunting (Book
2). Seneca says in his Hippolytus:

And likewise beasts themselves avoid the crimes of lust,
And shame unwilling keeps the laws of blood.

XIII.   That marriages of brothers with sisters, mothers-in-law with sons-in-law, fathers-in-law
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with daughters-in-law, and other similar marriages are unlawful and void by volitional divine
law.
1.  Next comes the question concerning all the different degrees of marriage and of blood
relationship in collateral lines, particularly those which are expressly mentioned in the eighteenth
chapter of Leviticus. For even granted that those prohibitions do not come from the pure law of
nature, nevertheless they may seem, by a command of the divine will, to have passed over into that
which is forbidden. In truth this command is such that it binds not only the Jews, but rather all men,
as seems to be inferred from the following words of God to Moses: ‘Defile not ye yourselves in any
of these things; for in all these the nations are defiled which I cast out from before you.’ Later come
the words: ‘And ye shall not do any of these abominations; for all these have the men of the land
done, that ‘were before you, and the land is defiled.’

2.  For if the Canaanites and their neighbors sinned in committing such acts, it follows that some law
had preceded. And since such a law is not purely natural, the alternative is that it was given by God,
either to those people in particular, which is not probable nor sufficiently supported by the words,
or to the human race, either at the creation, or at the restoration after the flood.

Now those laws which were given to the whole human race do not seem to have been annulled by
Christ, but merely those laws which separated the Jews from other nations as if by an interposed
wall. An additional point is that Paul severely reproves the marriage of a step-son with a
step-mother, although no particular teaching of Christ on that question exists; and he does not use
any other argument than this, that such union seems impure even to heathen peoples."

The truth of the last statement is shown by other facts and also by the laws of Charondas, which
brand such a marriage with disgrace. There is also this statement in an oration of Lysias: ‘That most
impure of all men was husband of mother and daughter.’ Consistent with this, in a not dissimilar
case, is the statement of Cicero in the speech For Aulus Cluentius; for having stated that a
mother-in-law had married her son-in-law, he adds: ‘so incredible crime of a woman, unheard of in
all the life of man except in the case of this one woman!’ When King Seleucus gave his wife
Stratonice in marriage to his son Antiochus, according to Plutarch, he feared that she might be
offended ‘at the unlawful act.’ There is also the verse of Virgil:

Daring to pollute his own stepmother’s bed

If this common opinion did not have its origin in a necessary dictate of nature, the conclusion is
warranted that it comes from an ancient tradition which was derived from some divine command.

3.  In respect to this part of the divine law the ancient Jews are interpreters not to be despised; and
Moses Maimonides, who read and with great judgement explained all their writings, says that there
are two causes for the laws about marriage which have been handed down in the eighteenth chapter
of Leviticus. The first cause is a kind of natural modesty, which does not permit parents to have
intercourse with their own offspring, either directly or through persons closely connected by blood
relationship or by marriage; and the second is, that too close association daily and unobserved of
certain persons might pave the way to unchastity and adultery, if such loves could be cemented in
marriage.
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If we wish to adapt these two causes judiciously to those divine laws cited from Leviticus, it will
easily appear that in the case of relatives by marriage who are in the direct line (not to mention
parents and children now, since, as I think, the union of these is sufficiently forbidden by natural
reason without a formulated law), and likewise in blood-relationship of the first degree in collateral
lines, which is usually called the second degree because of origin from a common stock, the first
cause has weight on account of the very recent likeness of the parents in the children; and such
avoidance comes from the fact that, if nature does not order it, she certainly calls it more honorable.
Many things of this kind furnish subject-matter for divine and human laws.

4.  Consequently the Jews wish to include in the direct line the degrees not mentioned in the law,
on account of the apparent identity of reason. The following are the designations of degrees among
them: the mother’s mother, the mother of the mother’s father, the father’s mother, the mother of the
father’s father, the wife of the father’s father, the wife of the mother’s father, the son’s
daughter-in-law, the daughter-in-law of the son’s son, the daughter’s daughter-in-law, the daughter
of the son’s daughter, the daughter of the son’s son the daughter of the daughter’s daughter, the
daughter of the daughter’s son, the daughter of the wife’s son’s daughter, the daughter of the wife’s
daughter’s daughter, the mother of the wife’s father’s mother, the mother of the wife’s mother’s
father, that is, to use the Roman terms, all grandmothers and great-grandmothers, stepmothers’
mothers, great-granddaughters, stepdaughters’ daughters, daughter-in-laws’ daughters, and
mother-in-laws’ mothers; because, of course, under the title of relationship on the father’s side is
included similar blood relationship, and under relationship in the first degree relationship in the
second degree; and under relationship in the second degree the third degree, beyond which it is
scarcely possible that controversy should arise, since if it could the same reckoning might go on to
infinity.

5.  Now these laws, and also the law that brothers and sisters should not marry, the Jews think were
given to Adam at the same time with the laws to worship God, to administer justice, not to shed
blood, not to worship false gods, not to take what is another’s; but with the condition that the laws
regulating marriage should not have effect until after the human race had multiplied sufficiently,
because in the very beginning this could not take place without the marriage of brothers and sisters.

And the Jews do not think that the fact that this provision was not mentioned by Moses in the proper
place makes any difference. Moses considered it sufficient to have tacitly indicated it in the law
itself, when he condemns foreign nations on that account. There are, in fact, many such provisions
in the law, which are not given in the proper order of time, but as circumstances suggest. Hence the
widely accepted opinion among the Jews, that in the law there is no first or last; that is, many things
are presented in inverse order.

6.  In regard to the marriage of brothers and sisters, these are the words of Michael of Ephesus On
Nicomachean Ethics, Book V: ‘For a brother to marry a sister was in the beginning a matter of
indifference; but since a law has been established against such unions, it makes a great deal of
difference whether the law is observed or not.’ Diodorus Siculus calls it a common custom of
mankind that brothers should not marry sisters, but excepts the Egyptians from the custom. Dio of
Prusa makes barbarians the exception. Seneca has written: ‘We join the gods in marriage, and that
too not reverently, as brothers forsooth with sisters.’ Plato in the eighth book of the Laws calls such
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marriages ‘least holy, and hated of deity.’

7.  All these statements show that there was an ancient tradition concerning a divine law against
marriages of this kind, and for that reason also we see that the word ‘impious’ is used about such
marriages. Moreover, the law itself indicates x that all brothers and sisters are meant, by including
both relatives on the father’s side and blood relatives of that degree in general, whether born and
brought up within or without the home.

XIV.   That the same objection does not seem to hold in case of marriages with relatives of a
degree farther removed.
1.  This plain statement seems to indicate the distinction between these and other more distant
relatives. For it is forbidden to marry an aunt on the father’s side; it is not, however, forbidden to
marry a brother’s daughter, where the degree of relationship is the same, and there are to be found
examples of such a marriage among the Jews. Tacitus says: ‘New among us is the marriage with a
brother’s daughter, but it is customary among other peoples and not forbidden by any law.’ Isaeus
shows that such marriages were permitted at Athens, and likewise Plutarch, in the life of Lysias. The
reason given by the Jews is that young men constantly visit the homes of grandfathers and
grandmothers, or even live in them along with their aunts; but their access to the homes of brothers
is less frequent, — and in these they do not have the same rights.

If we accept this explanation, which seems quite consistent with reason, we shall acknowledge that,
from the time when the human race began to be numerous, the law against the marriage of relatives
in the direct line and with sisters has been permanently valid, and common to mankind, since it rests
on a natural sense of honor. In consequence, whatever is done contrary to this law becomes void,
since the defect is permanent. The other laws nevertheless are not on the same basis, since they
contain a mode of prevention rather, which can be exercised in other ways.

2.  Surely in the earliest canons, which are called Apostolic, the man who had married two sisters,
one after the other, or ‘a niece,’ that is, the daughter of a brother or a sister, was merely excluded
from the clerical office.

Further, it is not difficult to reply to what we have said concerning the sin charged against the
Canaanites and the neighboring peoples. The general expression can in fact be restricted to the
special points of the chapter, as intercourse of males with males, intercourse with animals, with
parents, with sisters, and with the wives of others; other laws were added as ‘an outpost,’ as the
Greeks say, or as an advanced line of fortifications, as the Jews say, for the defense of these main
positions.

The proof that the general expression cannot be understood of the individual parts may be found in
the prohibition of having two sisters in marriage at the same time. For the righteousness of Jacob,
who broke that law, does not permit us to believe that this prohibition had previously been made
general for the human race. The act of Amram, the father of Moses, can be added as an example; for
before the times of the law he married his aunt on his father’s side. Similarly among the Greeks
Diomedes and Iphidamas married maternal aunts. Alcinous married Arete, his brother’s daughter.
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3.  Nevertheless the early Christians acted rightly in observing, of their own accord, not only those
laws which were given to all men in common but also the other laws which were written particularly
for the Jewish people. They also extended the bounds of natural modesty to some degrees of
relationship which were farther removed, that in this virtue, not less than in others, they might
surpass the Jews.

From the canons it appears that this was done by common consent. Speaking of the marriage of first
cousins among the Christians, Augustine says: ‘By custom this, which was permitted by law, rarely
took place; the divine law did not forbid it, and human law had not yet forbidden it. Nevertheless,
even the lawful act was avoided because of its nearness to an unlawful act.’ This extension of the
bounds of natural modesty was afterward sanctioned by laws of kings and states. Thus the Code of
Theodosius forbade the marriage of first cousins, and Ambrose praised the decree as righteous.

4.  But it must at the same time be understood that what is forbidden by human law, if done, is not
also void, unless the law has added a provision to this effect, or indicated that it will be. The sixtieth
Elberic canon has this provision: ‘If anyone after the death of his wife has married her sister and she
be of the faith, he is denied communion for five years.’ The provision itself indicates that the
marriage bond remains. And as we have already said, according to the Apostolic canons the man
who has married two sisters or a brother’s daughter is merely excluded from the clerical office.

XV.   That certain marriages, which are classed by the laws as concubinage, can take place and
are lawful.
1.  To proceed to other topics, this observation should be made, that a certain form of concubinage
is in reality a valid marriage, although it is deprived of certain effects peculiar to municipal law, or
even loses certain natural effects by the hindrance of the municipal law. For example, by Roman law
s cohabitation and not marriage is said to exist between a male and a female slave. Nevertheless, in
such a union nothing essential to the nature of marriage is lacking; for this reason it was called
‘marriage’ in the early canons.

Similarly, concubinage and not marriage is said to exist between a free man and a slave girl. Hence
this term by a kind of analogy has been extended to other unions between persons of unequal rank,
as at Athens the union of a citizen and a woman of foreign birth. Hence in commenting on the verse
of Virgil,

Substituted bastard foals begot from stolen mother,

Servius explains ‘bastard’ as ignoble and obscure on the mother’s side. In the Birds of Aristophanes
one who had said, ‘You are a bastard and not of noble birth,’ proves his statement by adding, ‘since
you were born of a foreign woman.’ And in Aelian the word meaning ‘lawfully begotten’ is defined
as ‘one whose parents are both citizens.’

2.  Under these conditions in the state of nature there could be a true marriage between such persons
as I have mentioned if the woman was under the husband’s protective care and had promised him
fidelity. Also under the Christian law I that will be a true marriage between a male and a female
slave, or between a free man and a slave woman; and much the more between a citizen and a foreign
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woman, or a senator and a freedwoman, if the necessary conditions according to the divine law of
Christianity are present, to wit: an indissoluble union of one man with one woman, even if certain
effects of the municipal law do not follow, or if effects which would otherwise naturally follow are
hindered by the law.

It is in this sense that the words of the first Council of Toledo must be taken: ‘For the rest, one who
has not a wife, but has a concubine in the place of a wife, should not be refused communion;
provided, however, that he shall be content with the union with one woman, either wife or
concubine, as he has preferred.’ On this topic add also the passage in the Constitutions of Clement
(Book VIII, chapter xxxii). Pertinent in this connection is the fact that Theodosius and Valentinian
call a certain kind of concubinage an unequal marriage, and, further, that it is said that from such
marriage the charge of adultery may arise.

XVI.   That certain marriages can be unlawfully contracted and nevertheless be valid.
1.  Again, if a human law forbids that marriage be contracted between certain persons, it does not
therefore follow that the marriage, if in fact contracted, will be invalid. To prohibit and to annul arc
in fact two different things. For a prohibition can exert its ford: through a penalty, whether express
or arbitrary; and Ulpian applies the word ‘imperfect’ to laws which forbid anything to be done, but
do not annul it when done. Such was the Cincian Law, which forbade gifts above a certain limit but
did not make them void when given.

2.  We know that among the Romans the rule was afterward introduced by a law of Theodosius that,
if a law merely prohibited some act without specifically saying that whatever was done contrary to
the law ought to be without effect, nevertheless the act itself was void, without effect, and as if it had
never been done — of course in case the matter should come into court.

Such extension, however, does not arise from the force of the prohibition alone, but from the effect
of the new law, which other peoples do not find it necessary to follow. Often, in fact, there is greater
impropriety in the act than in its results; often, again, the inconveniences which result from
annulment are greater than the improprieties themselves, or than the disadvantage of the act itself.

XVII.   The right of the majority in associations of any kind.
Besides the most natural association of marriage there are other associations, both private and
public. Public associations are formed either by a people or by peoples. All associations have this
in common, however, that in those matters on account of which the association was formed the
entire membership, or the majority in the name of the entire membership, may bind the individual
members. In general it must be believed that it was the wish of those who united in an association
that there should be some method of conducting business. But it is manifestly unfair that the
majority should be ruled by the minority. Therefore, naturally, the majority has the same right as the
entire body, if due exception is made of agreements and laws which prescribe the form of
conducting business.

Thucydides says: ‘Whatever the majority votes has full power.’ Also Appian: ‘The majority controls
both in the elections and in the courts.’ Dionysius of Halicarnassus likewise: ‘Whatever has seemed
best to the majority prevails"; in another passage: ‘Whatever the majority of the votes repeals, we
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must conform to’; and similarly Whatever the majority votes to rescind, that controls.’ Says
Aristotle: ‘The decision of the majority rules.’ Also Curtius in the tenth book: ‘Let that be valid
which the majority has decided.’ Prudentius writes:

Among the few, as numbers now were waning,
Existed in reality nor fatherland nor senate;

and again:

Let the weak voice of the minority
Give way, and in its lesser part
Be Still.

In Xenophon are the words: ‘To do all things in accordance with the opinion that prevails.’

XVIII.   Which opinion should prevail in case of a tie vote.
If the votes are equal, no action will be taken, because there is not sufficient weight to carry a
change. For this reason, where the votes for and against are equal, the accused is considered
acquitted. This right of acquittal the Greeks called the vote of Minerva, in remembrance of the story
of Orestes; the subject is dealt with in tragedy by Aeschylus in the Furies, and by Euripides in the
Orestes and the Electra.

Further, under such a condition the possessor of a thing retains it, as was not badly noted by the
author of the Problems ascribed to Aristotle (chapter xxix). In one of the Controversies of Seneca
is the statement: ‘One judge condemns, another acquits; in differences of opinion let the milder
prevail.’ Thus also in dialectic the conclusion supports the side which presents the less difficulty.

XIX. What opinions should be divided and what joined.
At this point question is usually raised in regard to the combining or separating of votes. According
to the pure law of nature, and again that is, if no other rules have been laid down by agreement or
by statute, clearly a distinction should be made between opinions that are entirely different and those
of which one contains a part of the other, so that the latter ought to be combined in whatever they
agree, but the former cannot be combined.

Thus when some favor a fine of 20, others of 10, they will unite on 10 against the vote for acquittal.
If, however, some vote for the death penalty, and some for banishment of the accused, these votes
will not be combined, because they are different, and banishment is not included in the death
penalty. But neither will those who vote for acquittal be combined with those who vote for exile,
because, although they agree in not favoring the death of the accused, nevertheless this is not what
the vote itself declares, and the matter is one of inference; for he who votes for banishment does not
vote for acquittal.

Pliny, then, rightly said, when something of this kind happened in the senate, that the difference in
the motions was so great that no count could be made except for each motion separately; and that
it made little difference that senators agreed in opposing the same motion, since there was no motion
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on which they did agree. Polybius, again, notes that the praetor Postumius acted illegally in taking
the votes, since he combined those voting for condemnation of the captive Greeks with those voting
for temporary detention, as against those who voted for acquittal.

There is a question of this kind in the ninth book of Gellius, and in the work of Curius Fortunatianus,
De Quantitatum, Comparatione; also in the Controversies of Quintillion the Father (ccclxv), where
are the following words: ‘Now united you plainly have the more, now that very number, which,
united, might do harm, you destroy the effect of by making a division in it. Two vote for exile, two
for degradation. Do you desire that I unite those who separate themselves?’

XX. That the right of those who are absent accrues to those present.
This point must also be added. If any members, cannot avail themselves of their right by reason of
absence or some other hindrance, their right in the meantime accrues to those present. This, too,
Seneca expresses in his Controversies: ‘Suppose you are the slave of more than one master; you will
serve the one who is present.’

XXI.   What rank is to be observed among equals, even kings.
The natural order of rank among members of an association is the order in which they entered it. So
this order is preserved among brothers, since the first born takes precedence, and so on in
succession, with disregard of all other qualities. As Aristotle says, ‘Brothers in fact are equal, except
as age distinguishes them.’

Theodosius and Valens in a Constitution prescribe the order of rank to be observed as between the
consuls: ‘Of those holding the same official rank, who in fact ought to have precedence except the
one who first attained to the rank?’ In ancient times this custom prevailed in the association of
Christian kings and peoples, that in councils concerned with Christian matters those who had first
accepted Christianity took precedence of the rest.

XXII.   In associations which are based upon property, the votes must be counted according to
the shares which each has in the property.
Yet the following must be added. In the case of an association having its foundation based on
property in which all do not share equally, as in an inheritance or an estate, in case one has a half,
another a third, another a quarter, then not only must the order according to the amount of
participation be followed, but also the votes must be counted in proportion to the shares, that is, to
use a technical expression, pro rata. This is in accord with natural justice and was approved by the
laws of the Romans also.

Thus Strabo relates that when Libyca and three neighboring cities had united into one body politic
it was agreed that the others should have one vote each, but Libyca two, because it contributed much
more to the common interest than the others. The same author reports that in Lycia there were
twenty-three cities, of which some had three votes each, some two, and some only one, and that they
distributed the burdens in the same proportion. But Aristotle rightly notes that such a division would
be fair only in case ‘the association was entered into on account of property.’

XXIII.   The right of a state over its subjects.
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An association in which many fathers of families unite into a single people and state gives the
greatest right to the corporate body over its members. This in fact is the most perfect society. There
is no lawful act of men which does not have relation to this association either of itself or by reason
of the circumstances. And this is what Aristotle expressed in saying that ‘the laws prescribe
concerning matters of every kind.’

XXIV.   Whether it is permissible for nationals to withdraw from a state; explanation, with a
distinction.
1.  Here the question is commonly raised, whether it is permissible for nationals to withdraw from
their state without permission.

We know that there are peoples among whom such withdrawal is not permissible, as the Muscovites;
and I do not deny that a civil society can be formed on such terms, and that such a custom may
receive the force of agreement. By the Roman laws, at least the later laws, a man could at any rate
change his place of habitation, but none the less the person who had done so was subject to the
burdens of his native town. This applied, however, only to those who remained within the limits of
the Roman Empire, and the regulation itself had special reference to the payment of taxes.

2.  But we arc inquiring what would naturally be the rule if nothing else were agreed upon; and not
regarding a part of a state, but a whole state, or even the limits of a single empire. And surely, that
the nationals of a state cannot depart in large bodies is quite clear from the necessity underlying its
purpose, which in moral matters takes the place of law. For if such migration were permissible the
civil society could not exist.

The withdrawal of individuals, on the contrary, seems a different matter, just as it is one thing to
draw water from a river and another to conduct the stream into a canal. Tryphoninus says: ‘Each has
the unrestricted right to choose his own state.’ Cicero in the speech For Balbus praises the law that
‘no one is forced to remain in a state against his will,’ and calls ‘each man’s power to retain or to
abandon his right the foundation of liberty.’

Yet here also we must observe the rule of natural justice which the Romans followed in putting an
end to private associations, that a thing should not be permitted if it is contrary to the interests of
society. ‘Always, in fact,’ as Proculus rightly says, ‘it is the custom to observe, not what is to the
interest of an individual associate, but what is to the interest of the association.’ Moreover, it will
be to the interest of the civil society that the national do not withdraw if a heavy debt has been
contracted, unless the national is prepared to pay his share at once; likewise if war has been
undertaken because of confidence in numbers, and especially if a siege threatens, unless the national
is prepared to furnish an equally capable substitute to defend the state.

3.  With the exception of these cases, it is to be believed that peoples consent to the free withdrawal
of their nationals, because from granting such liberty they may experience not less advantage than
other countries.

XXV.   The state has no legal claim against exiles.
Thus the state has no legal claim against exiles. According to Euripides the descendants of Hercules,
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expelled from Argos by Eurystheus, through their defender Iolaus speak as follows:

By what right does he now claim us as of Mycenae,
Whom, there abiding, he from that city drove?
Citizens, therefore, we no longer are.

In an oration of Isocrates the son of Alcibiades, discussing the period of his father’s exile, says:
‘When our state had no relation with him.’

The association of several peoples, either of themselves or through their heads is a league; regarding
the nature and effect of such association there will be an opportunity to speak when I come to the
question of obligation arising out of a compact.

XXVI.   The right, arising from consent, over an adopted child.
Subjection by consent is either private or public.

Private voluntary subjection can be of many kinds, as there are many kinds of authority. The noblest
form is adult adoption, by which a person so gives himself to another family that he is subject to it
in the same way in which a son of mature age is subject to his father. A father, however, cannot give
his son to another in such a way that the full right of the father passes to the other, and that he
himself is released from the duty of a father; for nature does not permit this. But the father can
entrust his son to another, and allow him to be brought up by the other as in his place.

XXVII.   The right over slaves.
1.  The basest form of voluntary subjection is that by which a man gives himself into complete
slavery, as those among the Germans who staked their liberty on the last throw of the dice; ‘The one
who lost,’ says Tacitus, ‘went into voluntary slavery.’ Such slavery prevailed even among the
Greeks, as Dio of Prusa relates in his fifteenth Oration: ‘Innumerable persons, though free, give
themselves into slavery to serve according to contract.’

2.  That is complete slavery which owes lifelong service in return for nourishment and other
necessaries of life; and if the condition is thus accepted within natural limits it contains no element
of undue severity. For the lasting obligation to labor is repaid with a lasting certainty of support,
which often those do not have who work for hire by the day. Consequently that often comes to pass
which Eubulus said:

He fain would stay with them and without pay,
With food alone content.

The same writer of comedy elsewhere said:

To his own manger many a slave returns,
Who once had run away and lived as free.

So Posidonius the Stoic noted in his Histories, that formerly there were many who, conscious of
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their weakness, of their own accord gave themselves into slavery to others, ‘so that the masters
would provide them with the necessaries of life, and they themselves in turn would do what work
they could.’ Others add the example of the Mariandyni, who for the same reason made themselves
the slaves of the Heracleots.

XXVIII.   To what extent the right of life and death may be said to exist in the right over slaves.
Masters do not have the right of life and death (I am speaking of complete moral justice) over their
slaves. No man can rightly kill a man unless the latter has committed a capital crime. But according
to the laws of some peoples the master who has killed a slave for any reason whatsoever goes
unpunished. This is the case also with kings everywhere who have the most unrestrained power.

Seneca had already made this comparison: ‘If necessity and fear of suffering the worst prevents a
slave from acquiring merit, the same obstacle will hinder one who has over him a king or a general,
since to them equal powers are granted, though under a different title.’ Nevertheless, although a
slave may without doubt receive injury at the hands of his master, as the same Seneca rightly
affirms, yet impunity in action is not properly called a right.

Such a right over children both Solon and the ancient laws of the Romans assigned to parents.
Sopater says Since he was a father, he was permitted to kill his children, of course in case they had
committed a crime; for the law granted this permission to him, because it was believed that he would
be a fair judge. Dio says in his fifteenth Oration that among many peoples famed for their laws the
same right prevails.

XXIX. What according to the law of nature should be decided concerning those who are born of
slaves?.
1.  The question is more difficult in regard to the children of slaves.

By the Roman law and by the universal customary law relating to captives, as we shall state
elsewhere, in the case of persons of servile rank, as in the case of animals, the offspring follows the
mother. Nevertheless this is not in satisfactory agreement with the law of nature, in case the father
can be recognized with sufficient certainty. For since in the case of dumb animals the fathers no less
than the mothers care for the offspring, this fact shows that the offspring is common to both. If, then,
municipal law had been silent on the subject, the children would not be less likely to follow the
condition of the father than that of the mother.’

Let us suppose, to make the difficulty less, that both parents are in servitude, and let us see whether
the children will naturally be of servile condition. Surely, if there were no other method of bringing
up the children, the parents could adjudge to slavery, along with themselves, the offspring liable to
be born to them, since under such conditions parents are allowed to sell children born free.

2.  But since this right derives its origin from necessity only, without such necessity the parents do
not have the right to enslave their offspring to any one. Consequently in this case the right of masters
over the children of slaves will arise from the furnishing of nourishment and other necessaries of
life; and so, since the children of slaves have to be supported for a long time before their work can
be useful to their masters, and since the services which follow are in return for support in that period,
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it will not be permissible for those who are born under such an obligation to flee from slavery unless
they return adequate compensation for their support.

Surely the generally approved opinion is that, if the cruelty of the master is excessive, even those
slaves who have voluntarily given themselves into slavery can take counsel for their welfare by
flight. For the prohibition by which the Apostles and the early canons forbid slaves to leave their
masters is a general prohibition, which is opposed to the error of those that denied all subjection,
either private or public, as inconsistent with Christian liberty.

XXX. Different kinds of slavery.
Besides the complete slavery, which we have already treated, there are also varieties of incomplete
slavery, such as that which is temporary, or under a condition, or for certain purposes. Such is the
state of freedmen, of those who have been promised freedom conditionally, of debtor bondsmen both
voluntary and from court decree, of serfs bound to the land, of the seven year servitude among the
Jews and of the other kind which lasts till the year of Jubilee, of the Penestae among the Thessalians,
of tenants of land held under the law of mortmain, and finally of men hired for pay.’

These distinctions are dependent either on laws or on agreements. Also, for reasons mentioned
above, seemingly by the law of nature, incomplete slavery exists in the case of those that are born
of one parent who is free while the other is a slave.

XXXI.   The right gained by consent over a people which submits.
Public subjection is that condition in which a people is that surrenders itself to some man, or to
several men, or even to another people. The formula of such a subjection we have given above in
the example of Capua. Similar is that of the people of Collatia:

Do you surrender the people of Collatia, the city, the fields, the water, the
boundaries, the shrines, and all appliances divine and human, into my power and that
of the Roman people?
We do.
And I accept them.

Alluding to this formula, Plautus in the Amphitruo says:

They yield themselves, and all things human and divine,
Their state and children, to the Theban people’s rule and will.

The Persians called this the giving of earth and water. This, then, is complete subjection.

There are also other degrees of subjection which are less complete, either in the manner of holding
sovereign power or in the plenitude of it; the different degrees can be derived from the discussion
previously given by us.

XXXII.   The right over a person resulting from a crime.
Subjection as a result of crime arises also without consent, whenever a person who has deserved to
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lose his liberty is by force brought under the power of him who has the right to exact the penalty.
We shall see below who has the right to inflict punishment.

In this way individuals can be brought under private subjection, as at Rome those were who did not
respond to conscription, those who did not correctly report their property to the censors, and
afterward also women who cohabited with another’s slave; and also peoples can be brought into
public subjection for a public crime. But there is a difference in this respect, that the servitude of a
people is naturally lasting, since the succession of the parts does not prevent it from remaining one
people. On the other hand the penal servitude of individuals does not pass beyond the persons
themselves, because the crime attaches to the person of the criminal.

Moreover, both kinds of penal servitude, private as well as public, can be either complete or
incomplete, according to the degree of the crime and punishment inflicted. Below, when we come
to the results of war, there will be an opportunity to speak of slavery, both private and public, which
arises from the volitional law of nations.
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CHAPTER 6
On Secondary Acquisition of Property by The Act of Man; Also,
Alienation of Sovereignty And of The Attributes of Sovereignty

I.   What is necessary, on the part of the giver, that the alienation of a right should be valid.
1.  A THING becomes ours by secondary acquisition either through the act of man or by operation
of law.

After the introduction of ownership it is of the law of nature that men, who are the owners of
property, should have the right to transfer the ownership, either in whole or in part. For this right is
present in the nature of ownership, at least of full ownership. Thus Aristotle says: "The definition
of ownership is to have within one’s power the right of alienation."

Two matters only are to be noted, the one affecting the giver, the other the receiver. In the case of
the giver a mental act of will is not sufficient, but together with it either words or other external
signs are required, because a mere mental act, as I have said elsewhere, does not meet the
requirements of human society.

2.  The requirement that delivery of the property take place arises from municipal law. But because
this has been received by many nations it is improperly called a principle of universal law. Thus we
see that in some places it is the custom to require a declaration in the presence of the people, or
before a magistrate, and insertion in the public records; and it is quite certain that all these
formalities arise from municipal law. But the act of will, which is expressed by a sign, must always
be understood to be the act of a rational will.

II.   What is necessary on the part of the receiver.
In the case of the receiver, in turn, if we disregard the municipal law, the requirement by the law of
nature is willingness to receive, accompanied by its natural sign. This willingness ordinarily follows
the giving, but it can also precede, as, for instance, if any one has asked that a thing be given or
granted to him. It is in fact believed that the willingness continues unless a change becomes
apparent.

The other conditions, which are required both for the transfer of a right and for its acceptance, and
the question how both can take place, will be treated below n the chapter on promises. For in these
matters the method of alienation and that of promising are alike, at least by the law of nature.

III.   That sovereignty can be alienated, sometimes by the king, sometimes by the people.
Moreover, as other things, so also sovereignty can be alienated by the one under whose control it
in reality is; that is, as we have shown above, by the king, if he holds the sovereignty by inheritance,
otherwise by the people, but with the consent of the king, because he also has a certain right as
possessor of a kind of life interest which ought not to be taken away against his will. These
considerations apply to sovereignty in its entirety.

IV.   That sovereignty over a part of a people cannot be alienated by the people against the will
of the part.
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In the alienation of a part of a people there is the additional requirement that the part whose
alienation is under consideration also give consents For those who unite to form a state form a kind
of perpetual and lasting association by reason of the character of those parts which are called
integral.

From this it follows that these parts are not so dependent on their body as are the parts of a natural
body, which cannot live without the life of the body, and, therefore, may rightly be cut off for the
advantage of the body. This body of which we are treating is in fact of a different kind, since it was
formed from voluntary compact. For this reason, again, the right of the whole over its parts must be
measured from the original intent, which we ought not to believe was such that the body should have
the right to cut off parts from itself and give them into the power of another.

V.   That a part cannot alienate the sovereignty over itself except in case of extreme necessity.
Likewise in turn it is not right for a part to withdraw from the body unless it is evident that it cannot
save itself in any other way. For, as I have said above, in the case of all rules of human devising,
absolute necessity seems to make an exception, and this reduces the matter to the strict law of nature.
In the eighteenth book of the City of God, Augustine says: "Among almost all nations this utterance
of nature has in some way been heard, that they should prefer to yield themselves to the conquerors
rather than to be exterminated with every kind of war’s destruction." And so in the oath of the
Greeks, in which those who should have yielded to the Persians were devoted to death, there was
added the exception, "unless they should be actually forced."

VI.   The reason for the difference indicated.
Hence it can be clearly enough understood why, in this respect, the right which the part has to
protect itself is greater than the right of the body over the part. The part, in fact, employs the right
which it had before entering the association, but not so the body.

Furthermore no one should say that sovereignty exists in a body as in a subject, and so can be
alienated by it, just as ownership can. Just as the soul, in fact, exists in bodies that are suited to it;
so sovereignty, resides in the corporate body as in a subject which is entirely filled, and not divisible
into several bodies. But necessity, which restores a thing to the law of nature, cannot exert its force
here, because in the law of nature use indeed is included, as eating, and as keeping, which are natural
acts, but not the right of alienating, because that was introduced by act of man, and so by that fact
the extent of its validity is measured.

VII.   That sovereignty over a place can be alienated.
Nevertheless, I see nothing to hinder a people, or even. a king with the consent of the people, from
alienating sovereignty over a place, that is, a part of its territory, for example, a part that is
uninhabited or deserted. For because a part of the people possesses freedom of choice, so also it
possesses the right of refusal; but both the whole territory and its parts are the undivided common
property of the people, and therefore subject to the will of the people.

If, on the other hand, the people is not allowed to alienate the sovereignty over a part of the people,
as we have just said, still less can a king do so, though possessed of absolute authority, since this
power is not without restrictions, as I have shown above.
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VIII.   Refutation of the opinion that a king can lawfully alienate portions of his dominion for
reasons of advantage or necessity.
I cannot agree, therefore, with the jurists who add two exceptions, public advantage and necessity,
to the rule concerning the inalienability of parts of a state, except with this understanding, that when
the common advantage is the same, both for the corporate body and for its parts, the consent of the
people and of its parts seems easily established from a silence of no long duration, but more easily
still if the necessity is apparent. But when an opposing desire is manifest, either on the part of the
whole state or of a part, the act must be understood to be null and void, except, as I have said, where
a part has been compelled to withdraw from the corporate body.

IX. That infeudation and pledging are contained in alienation.
Under the head of alienation is properly included infeudation with liability of forfeiture in case of
felony or lack of issue; for this is a conditional alienation. Therefore we see that infeudations of
kingdoms, as well as alienations, which kings have made without consulting the people, have been
held void by most peoples. But we are to understand that the people has given its approval, whether
it has assembled as a whole, as was formerly the custom among the Germans and Gauls, or has
expressed its will through satisfactorily instructed delegates of integral parts. For we do also that
which we do through the agency of another.

Furthermore, a part of a state cannot be given in pawn except with similar consent, and not merely
for the reason that alienation customarily results from giving in pawn, but also for the reason that
both the king is under obligation to the people to exercise his sovereign authority in person, and the
whole people is likewise bound to its parts to preserve in entirety this exercise of that authority for
the sake of which they united in civil society.

X. That for alienating inferior powers also the consent of the people is required, either express
or inferred from custom.
Nothing, however, hinders the people from being able by hereditary right to bestow the inferior
offices of government, since those do not at all diminish the integrity of the state as a whole, or of
its sovereignty. But the king cannot do this without consulting the people, if we are to remain within
the bounds of the law of nature; because a temporary right, such as that possessed by elected kings,
or those succeeding to sovereignty by the law of nature, can produce no effects except those which
are equally temporary. Nevertheless silence introduced by custom, as well as the express consent
of the people, could have assigned this right to kings, and this we see is now the rule generally. And
so we read in history, that formerly the kings of the Medes and Persians exercised this right of
granting towns or whole provinces as permanent possessions.

XI.   That the public domain cannot be alienated by kings.
Also the public domain, the fruits of which have been assigned to support the burdens of government
or of royal rank, cannot be alienated by kings, either in whole or in part; for in this they have no
greater right than of usufruct. And I do not admit an exception if the thing is of little value; for I
have no right to alienate even a small part of that which is not my own. But the consent of the people
is more easily inferred from knowledge and silence in the case of small than of great matters.

With this in mind we can apply to the public domain what we have said above concerning the
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necessity and public advantage in alienating parts of the state, and with even more cogency, because
here a matter of less moment is at stake. The public domain was, in fact, established for the sake of
the state.

XII.   That it is necessary to distinguish the income arising out of public domains from the
domains themselves.
But many are deceived on this point, because they confuse the income from the public domains with
the domains themselves. Thus the right of acquiring alluvial additions ordinarily belongs to the
domain, but the alluvial lands added belong to the income. The right of collecting taxes belongs to
the domains, the money coming from the taxes to the income. The right of confiscation concerns the
domains, the estates confiscated belong to income.

XIII.   To what extent parts of the public domain can be pledged by kings, and why.
Parts of the public domain can for good and sufficient reasons be pledged by kings possessed of
absolute power, that is, by those who have the right to levy new taxes for good and sufficient
reasons. For as the people is bound to pay taxes justly levied, so also it is bound to redeem property
pledged for good reason. Such redemption is, in fact, a kind of tax.

The public domain, moreover, is pledged to the king as a security for the obligations due from the
people; and what has been pledged to me can be pledged in turn. However, what I have said thus far
is valid only on the condition that no law has been enacted for the state which either has increased
or diminished the power of king or people.

XIV.   That a will is a form of alienation and formed upon the law of nature.
1.  While we are treating of alienation, the fact should be recognized that wills also are included in
this class. Though in fact a will, as other acts, can take a definite form in accordance with municipal
law, nevertheless in its essential character it is related to ownership, and, if we grant that, it belongs
to the law of nature. I can, in fact, alienate my property, not only absolutely but also under
conditions, and not only irrevocably but also with right of recovery, even meanwhile retaining
possession with unrestricted right of user.

A will, however, becomes an alienation only in the event of death. Up to that time it is recoverable,
and the right of possession and enjoyment is meanwhile retained. Plutarch rightly observed this, for
having said that the right to make wills was granted to the citizens by Solon, he added: "He made
every man the master of his own property with full ownership." Quintilian the father says in a
declamation: "Even an inherited estate can seem a burden if the possession is not absolute; and
although absolute power over it is entrusted to us while living, it may be taken away at death." In
accordance with this right, if Abraham had died without children he would have left his possessions
to Eliezer, as is indicated in Genesis 15:22.  The fact that the right to make a will is not everywhere
granted to foreigners is not due to a universal principle of law but to a special statute of a particular
state; and, unless I am mistaken, the restriction goes back to the time when foreigners were
considered almost as enemies. In consequence, among the more civilized nations, this restriction has
deservedly fallen into disuse. 
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CHAPTER 7
On Derivative Acquisition of Property Which Takes Place in

Accordance With Law; and Herein, Intestate Succession

I.   That certain laws of states are unjust and therefore do not transfer ownership; such as those
which confiscate the goods of shipwrecked persons in favor of the state treasury.
DERIVATIVE acquisition, or alienation, which takes place in accordance with law, is based either
on the law of nature or on volitional universal law, or on a statute.

It is not our purpose to treat of the statutes of states, for that would be an endless task, and the
particular disputes arising from wars are not decided in accordance with municipal law. However,
attention should be called to the fact that certain laws of states are plainly unjust, such as those
which confiscate in favor of the state treasury the goods of shipwrecked persons. It is, in fact, pure
injustice to take away from any one his ownership of property when no adequate cause precedes.
Euripides has well said in the Helena:

I come a shipwrecked stranger whom ‘tis impious to rob.

In the words of Constantine, ‘What right has the imperial treasury in another’s disaster, that it should
try to find profit in so grievous a condition?’ Dio of Prusa in his seventh Oration says of a
shipwreck: ‘Far be it from us, O Jupiter, to seek such gain from men’s misfortune?’

II.   That according to the law of nature property is — Justly acquired by a man who has received
another’s property to satisfy a debt; when this may take place.
1.  According to a law of nature, which has its origin in the very character and essence of ownership,
alienation takes place in two ways, by legal compensation and by succession.

Alienation by legal compensation takes place when, from one who retains my property or is in debt
to me, I receive, as of equal value, something which is not yet mine but which ought to be given to
me in the place of a thing belonging to me or due to me, and I am unable to obtain the thing itself.
For whenever expletive justice cannot acquire the same thing it tries to obtain something of equal
value which, morally, is considered the same. Moreover, the transfer of ownership in this manner
is proved by the result, which is morally the best proof. In fact I shall not be able to acquire the
fulfillment of my right unless I become owner; for possession of the property will be fruitless if I
cannot use it as I wish.

There is an ancient example of this matter in the History of Diodorus, when Hesioneus receives the
horses of Ixion in satisfaction for the non-fulfillment of Ixion’s promises to his daughter.

2.  We know that it is forbidden by the civil statutes, at any rate, to take the law into one’s own
hands, so that it is called violence if any one recovers by force what is due to him; and in many
places the one who has done this loses his right to the debt. Further, even if the civil law should not
directly forbid such violence, the illegality of it would nevertheless be inferred from the
establishment of the courts.
The right which I have mentioned will, therefore, be in force when the courts cease to act, for a
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continuous period. How this may take place I have explained above. When the closing of the courts
is of short duration, the seizing of property will in fact bee lawful in the circumstances that you
cannot otherwise recover your own, if perchance the debtor is absconding; but actual ownership will
have to wait for the decree of the judge. This usually happens in the case of reprisals, a subject
which will be treated later. However, if the right is certain, but at the same time it is morally certain
that enforcement of the right cannot be obtained from a judge, for the reason, for instance, that proof
is lacking, the truer opinion is that in these circumstances the law of the courts ceases to apply and
one has recourse to primitive right.

III.   How intestate succession has its origin in nature.
Aside from all positive law, intestate succession, as it is called, after ownership has been established,
has its origin in natural inference as to the wishes of the deceased. Since the force of ownership was
such that it could be transferred to another at the will of the owner, so also in case of retention of
ownership at the time of death, as I have said above, if any one had given no indication of his
wishes, nevertheless, since it was not credible that his intention was to yield his property after his
death to the first who would take it over, the inference is that his property is to belong to the person
to whom it is especially probable that the dead man had wished that it should belong. Pliny the
Younger says: ‘To know the wishes of the dead takes the place of law.’ In case of doubt, moreover,
it, is credible that each man wished what was most just and honorable. But among things of this kind
the first class includes what is actually due; and the next class, that which, though not actually due,
is consistent with duty.

IV.   Whether any of the property of parents is due to children according to the law of nature;
explanation, with a distinction.
1.  The jurists discuss the question whether parents are under obligation to support their children.
Some indeed think that it is sufficiently in accord with natural reason that parents should support
their children, yet that there is no legal duty.

I think that we ought to distinguish accurately the meanings of the word duty. This word sometimes
is taken strictly for that obligation which is imposed by expletive Justice; and sometimes, more
freely, to indicate what cannot be neglected with honor, although in this case honor does not have
its origin in expletive justice but in another source. We are concerned with duty in its larger sense,
except when a human law intervenes.

Consequently I accept what Valerius said: ‘Parents by bringing us up have imposed upon us the duty
of bringing up their grandchildren.’ Plutarch in his admirable treatise On the Love of Offspring says:
‘Children expect the inheritance as their due.’ There is a saying of Aristotle: ‘Who gives the form
gives what is necessary to the form.’ Therefore the one who brings a human being into existence is
under a duty to look out for it as much as he can, and as much as is necessary, in those things which
are essential to human life, that is, for the natural social existence for which man was born.

2.  For this reason, of course by natural instinct, the other living creatures also provide necessary
nourishment for their offspring. On account of this fact the saying of Euripides,

To all men
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Children are as life itself,

was corrected by Apollonius of Tyana to read:

To all animate beings
Offspring is as life itself;

and he adds a great number of arguments by which he proves that this affection is inborn’; these may
be seen in Philostratus, VII. vii and viii. With this opinion that expressed by Oppian, On Hunting,
Book III, and On Fishing, Book I, is in perfect agreement. Also in the tragedy Dictys the same
Euripides says that ‘there is this one law for all, which is common to men both among themselves
and along with other animals.’

In consequence the ancient jurists ascribe the bringing up of children to the law of nature, that is,
to that law which reason herself enjoins upon us, while natural instinct commends it to other animals
also. As Justinian says: ‘A natural impulse, that is, affection, impels parents to bring up their
children’; and in another place he has this: ‘The father is obliged by nature herself to support a son
or a daughter.’

Diodorus Siculus states the case thus Nature is the best teacher of all animate beings as regards the
preservation not only of themselves but also of their offspring, to the end that as a result of this
affection for kin the stock by uninterrupted succession may complete the circle of eternity. In
Quintilian a son says: ‘I claim my part by universal law.’ Sallust said that a will was impious which
disinherited a son.

Because this duty is according to nature, a mother ought to nourish her children that were begotten
indiscriminately.

3.  Although it was the intent of the Roman laws that nothing should be left to children born of an
illegal union, just as also the law of Solon had provided that it should not be necessary to leave
anything to bastards, the canons of the Christian Church have ameliorated this severe restriction.
They teach that that which is necessary for support is rightly left to all children whatsoever, or
rather, ought to be left in case there is need. In this way we are to understand the common saying,
that the lawful portion cannot be taken away by human laws, with the restriction, to be sure, that in
that lawful portion only the necessaries of life are included. For what is over and above the
necessaries of life can be taken away without transgressing the law of nature.

4.  Furthermore our descendants not only of the first degree, but also of the second, ought to be
provided for, if there is need, and even beyond that. This Justinian shows when he declares that
naturally we ought to provide not only for children but also for those who come after them; and this
rule is even extended to those who are descended from us through the female line, if they cannot
otherwise be supported.

V.   That in a succession children are preferred to the father and mother of the deceased, and
why.
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1.  Support is due likewise to parents. This duty has been fixed not only by laws, but also by the
common proverb which bids ‘to cherish in return.’ For this reason, in fact, Solon is praised, because
he branded with disgrace those who did not provide for parents.

Nevertheless this practice is not so universal as that which we have indicated with respect to
children. For when children are born. they bring nothing with them upon which to live. Another
consideration is that they have a longer time to live than their parents; consequently, just as honor
and obedience are due to the parents, not to the children, so support is due to children rather than
to parents.

With this meaning I accept the statement of Lucian, that ‘nature bids that children be loved by
parents more than parents by children.’ Similar is this of Aristotle: ‘The producing cause feels more
affection for that which is produced than that which is produced feels for the producing cause; for
what any one has brought into being is, as it were, his own.’

2.  Hence it happens that, even without the help of municipal law, the first right of succession to
property falls to the children; the parents are believed to have wished to provide for them, as parts
of their own body, most abundantly, not only the necessaries of life but also those resources which
make it possible to spend life more pleasantly and honorably, especially after the time when the
parents can no longer enjoy their property themselves. Paul the jurist says ‘Natural reason, as a sort
of silent law, allots to children the inheritance from their parents by calling them to a succession that
is, so to speak, their due.’

Further, Papinian says The inheritance from children is not due to the parents in the same way that
the inheritance from parents is due to the children. Parents are admitted to the estates of their
children out of compassion, children to the property of parents by the common will of nature and
of the parents. That is, the inheritance falls to children partly in consequence of an express natural
obligation and partly in accordance with a natural presumption, which warrants the belief that the
parents desire to provide for their children as well as possible. ‘He left it as an honor to the ties of
blood,’ says Valerius Maximus of Quintus Hortensius, who had willed his property to a daughter
of whom he did not approve. And this is the force of that saying of the Apostle Paul: ‘For the
children ought not to lay up for the parents, but the parents for the children.’

VI.   The origin of vicarious succession, which is called representation, or succession in the place
of and with the rights of another.
Because it is ordinarily the case that the father and mother provide for their children while they are
alive, it is understood that grandfathers and grandmothers are not bound to furnish support. But
when the parents, or either one of them, has died, it is fair that the grandfather and grandmother
undertake the care of the grandsons and granddaughters, in the place of the deceased son or
daughter. This, again, is extended in like manner to degrees of parentage farther removed.

From such an origin comes the law that the grandson succeeds in the place of the song as Ulpian
states. Says Modestinus: ‘The son fills the place of the dead father.’ Justinian says: ‘He assumes the
position of the father.’ In the speech on the inheritance of Philoctemon Isaeus calls this ‘to enter
again upon.’ Philo Judaeus says: ‘When the parents are dead, grandchildren hold the place of
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children with their grandparents.’ This vicarious succession, which takes place per stirpes, by
modern jurists is preferably called representation.

The same kind of succession was valid also among the Jews, as is quite clearly shown by the
division of the promised land among the sons of Jacob. As the son and the daughter are each man’s
nearest relatives, so also are the children of a son. or a daughter, as Demosthenes says in his speech
Against Macartatus.

VII.   On abdication and disinheritance.
What we have thus far said about the presumption of intent is valid in case there are manifest no
indications to the contrary.

Among such indications the first to be mentioned is disowning, which was common among the
Greeks, and disinheritance, to which the Romans frequently resorted. Yet this cutting off of a child
that had not deserved death because of crimes is subject to the condition that support be provided
for him, for the reason stated above.

VIII.   Concerning the rights of illegitimate children.
1.  To the rule just stated an exception must be admitted, ease there is not satisfactory agreement as
to who the father of the child is.

It is true that absolute certainty is not to be found in an induction from facts. But whatever is wont
to happen in the sight of people derives its own degree of certainty from evidence. And in this sense
it is said that there is certainty in regard to the mother, because both men and women are available
who were present at the birth and witnessed the bringing up. The same degree of certainty, however,
cannot be had concerning the father, as Homer indicates by saying:

No man himself is sure from whom he is descended.

This was imitated by Menander:

No man himself knows from whom he is sprung.

Elsewhere Menander says:

The mother loves her children more than does the sire
The mother knows that they are hers, the father thinks they are.

It was necessary, therefore, to devise some method by which, it might be established with
probability who the father of each child was. That method is marriage, taken in its natural limits; that
is, the union in which the woman is placed under the guardianship of the man. But if in a given case
it is established in any other way who the father was, or if the father himself has considered it
established, then by the law of nature the child concerned will have right of succession not less than
any other child; and why not? For even a person of admitted foreign birth, if accepted as an adopted
child, has right of succession from the presumption of the desire of the adoptive parent.
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2.  But illegitimate children also have a right even after the distinction between them and the
legitimate children has been introduced by law. Euripides has said:

In nothing is the bastard less than lawful son;
By law he is held down.

Nevertheless such children can be adopted, unless the law prevents. Formerly a Roman law of
Anastasius permitted such adoption. Afterwards, in order to favor lawful marriage, a rather more
difficult system of putting illegitimate on a par with legitimate children was devised, through
nomination of the son to the municipal senate, or by subsequent marriage.

An example of an ancient adoption of illegitimate children is found among the sons of Jacob, who
were placed on an equality with the sons of free mothers and shared the inheritance equally.

3.  On the other hand it can happen, not only in accordance with law but also by agreement, that such
children, just as may be the case with those born in wedlock, shall have support only, or shall be
excluded, at any rate, from the principal share of the inheritance. The Jews give the name of
concubinage to a marriage based on such an agreement, even if it be with a free woman. Such was
the marriage of Abraham with Keturah, whose children, therefore, just as Ishmael, son of the
handmaid Hagar, received gifts, that is, certain legacies, but did not share the inheritance. Such
marriages now are called morganatic.

Not far different, in effect, are second marriages among the people of Brabant. For the real estate,
which was held when the end of the first marriage came, passes to the first wife’s children.

IX. When there is neither a will nor a precise law covering the matter, if there are no children the
ancestral property should be returned to those from whom it came, or to their children.
1.  When there are no children to whom the succession would naturally come, the case is less clear,
and in no other matter is there greater divergence among the laws. Nevertheless the entire range of
variation can be traced to two sources. In the one case regard is had to nearness of relationship; in
the other, the aim is to return the property to those from whom it came, according to the regular
formula: ‘The father’s property to the relatives of the father, the mother’s property to the relatives
of the mother.’

It is clear that we ought to distinguish accurately between paternal or ancestral property, such as is
ordinarily expressed in the formula which cuts a spendthrift off from property, and recent
acquisitions. In the case of the former this statement of Plato should be binding: ‘As lawgiver I
decree that you are not your own masters, and that your patrimonies are not yours, but that all
belongs to your family, not only that which was, but also that which is to come.’ On this ground
Plato proposes that the ‘paternal estate’ be preserved for the family from which it came.

I should not wish to have this principle accepted with the implication that by the law of nature it
would not be permissible to dispose of paternal and ancestral estates by will (often, in fact, the
poverty of a friend makes such a device not only praiseworthy but even necessary); but rather as
making clear, in case of doubt, the presumption of the desire of one who died intestate.
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We grant, in fact, that full ownership belongs to him with whose wishes we are concerned.

2.  But since he cannot retain his ownership after death, and it ought to be considered altogether
certain that he would not be willing to lose an opportunity of conferring a favor, we should ascertain
what above all is the natural order in the conferring of favors. Aristotle well says: ‘It is better to
make return to one who has done a kindness to us than to confer a favor on a friend.’ Also Cicero
says: ‘No duty is more necessary than the return of favors’; in another passage: ‘Inasmuch as there
are two kinds of generosity, one of conferring favors, the other of requiting them, it lies within our
power whether we shall confer favors or not; but for a good man it is not permissible not to return
favors, provided only he can do this without injustice.’ Ambrose declares ‘It is noble to have a more
kindly consideration of him who has conferred some favor upon you or has done you a service’; later
he adds: ‘For what is so contrary to duty as not to make a return for what you have received? ‘

Now a favor is returned either to the living or the dead. As Lysias has shown in his Funeral Oration,
‘A favor is returned to the dead in the persons of their children, who are by nature a part of their
parents, and upon whom the parents, if living, would especially wish favors conferred.’

3.  The framers of the body of civil law, compiled under Justinian, being most zealous for absolute
fairness, have followed this principle of natural equity in deciding between full brothers, brothers
on the father’s side, brothers on the mother’s side, and in the cases of certain other relatives.
Aristotle says: ‘Brothers mutually love each other, because they are born from the same parents. For
common origin makes them as it were the same.’ Valerius Maximus says: ‘As the receiving of very
many and very great favors is considered the first bond of affection, so the receiving of favors at the
same time ought to be considered the second bond.’ In Justin it is said to be a principle of universal
law that brother should succeed to brother.

4.  Now if the one from whom the property has directly come is not to be found, nor his children,
then it remains to return the property to those to whom it is due less directly, but nevertheless in the
next degree after the first recipient; that is, to the parent of the degree above, and to his children,
especially since in that way it remains among the nearest relatives, both of him whose inheritance
is under consideration, and of him from whom the property directly came. Aristotle says the same:
‘First cousins on the father’s side and other cognates are united through their parents in so far as they
have their origin from the same persons; and in such a way that some are more closely, others less
closely united in respect to origin.’

X. Possessions recently acquired go to the nearest relatives.
1.  In the case of newly acquired possessions, which Plato called ‘that over and above the
inheritance,’ the duty of requiting favors ceases; it remains, then, that succession should be
conferred on the person who is believed to have been most dear to the deceased. That person,
moreover, is the one who is most nearly related to the deceased.’ This Isaeus says was the rule
among the Greeks: ‘The property of the deceased falls to the most nearly related member of the
family’; and he adds, ‘What is more just than that the property of a relative should pass to relatives?’
The same opinion is found in Aristotle, in the Rhetoric to Alexander, chapter ii.

Cicero says: ‘The social relationship and union of men will be best preserved if each shall bestow
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the largest measure of kindness on those who shall be most closely related to him.’ Elsewhere
likewise he places especially intimate relatives next after the children.’ So also does Tacitus: ‘Nature
has willed that each man’s children and kin should be most dear to him.’ In still another passage
Cicero, speaking of relatives, says: ‘To these especially the necessary support of life is due.’

This duty to relatives, however, does not have its origin in expletive justice, but in ‘natural fitness.’
Cicero, again, after treating the affection for relatives, adds: ‘From these feelings of affection arise
wills as well as remembrances on the part of the dying.’ The same author declares that it is more just
that our property be given and bequeathed to relatives than to strangers. Ambrose says: ‘This also
is generosity worthy of approval, that you do not neglect your next of kin.’

2.  Further, the intestate succession with which we are dealing is nothing else than a tacit will
derived from inference as to wishes. Quintilian the father says in a declamation:

The relatives hold the next place after the legatees of the will; and the case is similar
if a person has died intestate and without children. This principle holds not because
it is assuredly just that the property of the deceased should fall to these, but because
property abandoned and, as it were, left out of ownership, seems to fall to no one else
by preference.

What we have said of property recently acquired, that it is naturally bestowed on the nearest
relatives, will also take place in the case of paternal and ancestral estates if neither the persons from
whom they have come, nor their children, are alive. Under such circumstances requital of gratitude
finds no opportunity for expression.

XI.   Diversity of laws about succession.
1.  Although what I have said is particularly in accord with natural presumption, nevertheless
according to the law of nature it is not of the things established by necessity. Hence in consequence
of the diversity of causes influencing human choice there arises a great variation in pacts, laws, and
customs. Those who admit succession through the right of another within certain degrees of
relationship do not admit it in other degrees.’ Some consider the origin of the possessions, others
do not take this into consideration. There are countries where the first-born receive more than the
younger children, as is the case among the Jews; there are others where the children are placed on
an equality.

In some countries, again, account is taken only of relatives on the father’s side, in others all blood
relatives receive the same as the relatives on the father’s side. Also in some places sex has influence,
in others not; and in some places consideration of blood relationship is confined to the nearer
degrees, elsewhere it has a wider range. To enumerate these diversities would be tedious, and this
is not a part of my plan.

2.  Nevertheless this principle should be kept in mind, that whenever there are no quite definite
indications of intent it is to be believed that each person in regard to his succession had in mind that
which the law or custom of his people approves. Such belief is based not only on the power of
government, but also on presumption regarding the wishes of the deceased, which has weight even
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with those who possess sovereign power. For also those who possess sovereign power are believed
to have rendered a perfectly fair judgement in matters affecting themselves, which they have either
themselves sanctioned by laws, or approved in custom; I mean in those matters where there is no
question of any loss to themselves.

XII.   What is the manner of succession in hereditary kingdoms.
In the matter of succession to kingdoms we ought to distinguish those kingdoms which are held with
unrestricted right of possession, and are patrimonial, from those which derive the form of possession
from the consent of the people. This is a distinction we have treated above.

Kingdoms of the first class can be divided between male and female offspring, as we see was
formerly done in Egypt and Britain. Lucan says:

Not hindered by her sex
A queen can rule o’er Pharos.

Of the Britons Tacitus writes: ‘In fact they make no distinction of sex in governing.’

Further, because of assumed intent in the matter of succession, adopted children are not at a
disadvantage in comparison with true children. Thus Hyllus, son of Hercules, succeeded by adoption
to the kingdom of Aepalius, king of the Locrians. Molossus, a bastard, by the will of his father
Pyrrhus, who had no legitimate children, succeeded to the throne of Epirus. King Atheas considered
adopting Philip to succeed him in Scythia. Jugurtha, a bastard, but adopted, succeeded to the throne
in Numidia; just as also in the kingdoms which the Goths and Lombards gained by force of arms we
read that adoption gave a similar right.

Furthermore, the throne will pass to those relatives of the last king who are not connected by blood
with the first king, if such a method of succession has been adopted in those places. So in Justin
Mithridates says that ‘Paphlagonia had come by inheritance to his father on the extinction of the line
of native kings’

XIII.   That if hereditary kingdoms are indivisible the eldest child is given preference.
If it is expressly stated that the kingdom shall not be divided, but no direction has been given as to
the person to whom it ought to go, the child that is the oldest, whether male or female, will have the
kingdom. In the chapter of the Talmud on kings we read: ‘The one who has the principal right to the
inheritance has it to the possession of the kingdom.’ Thus an older son is preferred to a younger. ‘It
is the custom among all peoples that the eldest should receive the throne,’ says Herodotus.
Elsewhere the same author often calls this the ‘law’ or custom of kingdoms. Speaking of two
brothers who were striving for the kingship of the Allobroges, Livy says that the younger was
inferior in right but superior in force. In Pompeius Trogus is the statement: ‘Artabazanes the eldest
claimed the kingdom by privilege of age; a right which order of birth and nature itself have granted
among nations.’ Elsewhere the same author calls this a universal principle of law; and so likewise
Livy, who calls it succession according to age and nature.

This principle of succession is to be understood as applicable unless the father has otherwise
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ordered, as Ptolemy did, according to the same Trogus. But the one who has succeeded to a kingdom
under such conditions will be bound to pay to the coheirs according to the valuation of their shares,
if that is within the bounds of possibility.

XIV.   That in case of doubt a kingdom which is hereditary only with the consent of the people
is indivisible.
But those kingdoms which have been made hereditary by the voluntary consent of the people are
handed down in succession according to the presumed will of the people. But it is presumed that the
people desired what is most to its advantage. From this is derived the first principle, that the
kingdom is indivisible; for that is of the utmost importance for protecting the kingdom and
maintaining the harmony of the people.

An exception is made, however, if there is law or custom to the contrary. Thus it is apparent from
the story of Zethus and Amphion, and from that about the sons of Oedipus, that the royal power of
Thebes in Boeotia was divisible between the sons. Similarly, ancient Attica was divided among the
sons of Pandion; the district of Rhodes, among the brothers Camirus, Ialysus, and Lindus; and the
Argive kingdom among the four sons of Perseus.

Justin in Book XXI says: ‘They thought that the kingdom would be stronger if it should remain
under the power of one, than if it should be divided into parts among the sons.’

XV.   That the right to such kingdoms does not continue beyond the last descendants of the first
king.
A second principle is that the succession is limited to those who are descended from the first king.
That family, in fact, seems to have been chosen on account of its nobility; and so, when it has
become extinct, the royal power reverts to the people. Curtius in Book X said that ‘the strength of
sovereign power would remain in the same house and family; that the royal line would defend its
hereditary sovereign authority; and that the subjects were accustomed to respect and honor the very
name of Philip; and no one else assumed that name, unless born to rule.’

XVI.   That in such kingdoms illegitimate children have no right of succession.
The third principle is that only children who are legitimate according to the laws of the country shall
be entitled to the succession. Not only are illegitimate children excluded because they are subject
to scorn, since their father did not deem the mother worthy of a true marriage, and moreover because
their paternity is considered less certain, whereas in kingdoms it is to the advantage of the people
to have the greatest certainty possible, in order to avoid contests. And this is the reason why the
Macedonians thought that the kingdom belonged to Demetrius, the younger son, rather than to
Perseus, the older; for Demetrius was born in lawful wedlock. In Ovid we read:

But she was neither bride nor with the marriage torches wed;
And why, except that you, a bastard, should not have your father’s realms?

But adopted children also are excluded from succession, because the nobility of a truly royal family
causes the kings to be more reverenced and greater expectations to be entertained concerning them.
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There is in cattle, and in horses too,
The merit of their sires.

XVII.   That in such a kingdom male descendants are preferred to female descendants of the
same degree of relationship.
The fourth principle is that among those who are admitted equally to the succession, either because
they are of the same degree of relationship, or because they succeed to the degree of their parents,
males are given preference over females. The reason is that males are thought to be better suited than
females, not only for war, but also for the other functions of government.

XVIII.   That among the male descendants the eldest is given preference.
1.  The fifth principle is that of the male descendants the eldest is given preference, or of the female
descendants in case male descendants are lacking. It is, in fact, believed that the oldest is already,
or sooner will be, of more mature judgement. In Xenophon Cyrus says: ‘I leave my kingdom to the
older son as naturally having had the larger experience.’

Further, because this preference of age is purely temporary, while that of sex is permanent, the
prerogative of sex takes precedence over that of age. So when Herodotus had said that Perses, son
of Andromeda, succeeded to the kingdom of Cepheus, he adds the reason: ‘For Cepheus had no male
children.’ According to the version of Diodorus, Teuthras left the kingdom of Mysia to his daughter
Argiope, ‘for the reason that he had no male children.’ Trogus said that the empire of the Medes
belonged to the daughter, because Astyages had no male descendant. Similarly in Xenophon
Cyaxares declared that Media belonged to his daughter, adding, ‘For I have no legitimate son.’ Of
King Latinus Virgil says:

By the gods’ destiny no son nor offspring male
Had he; a son was born, but died in early youth.
The line and so great power an only daughter kept.

In like manner before the rule of the descendants of Hercules over the Spartans, Eurotas was
succeeded by Sparte, his daughter, or by her children, as the children of Helen also succeeded
Tyndarus, because there were no male descendants living. Eurystheus, again, was succeeded in the
rule of Mycenae by his uncle Atreus, as Thucydides states. In accordance with the same law it is
noted that the royal power of Athens fell to Creusa, and of Thebes to Antigone, because there were
no sons. Also the Argive kingdom came to Argus, the son of Phoroneus’s daughter.

2.  From this it is to be understood that, although children in some degree take the place of the
parents who die before them, yet it is to be understood also that they are capable of succession only
along with the others; and that among those who are capable of succession the prerogative first of
sex, and then of age, is maintained. For the quality of sex, and that of age, in so far as they are
considered in this matter by the people, are so united with the person that no separation is possible.

XIX. Whether such a kingdom is a part of an inheritance.
The question is raised whether a kingdom subject to such rules of succession is a part of an inheritance.
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It is nearer the truth to say that it is a kind of inheritance, but separated from the inheritance to the
other possessions in the same manner as the special form of inheritance seen in certain fiefs, in
subinfeudations, in rights of patronage, and in rights of special legacies requiring predelivery before
the general distribution of thee estate. In consequence the kingdom may belong to the person who
can be also an heir to property, if he wishes, but in such a way that the kingdom can be inherited
without the estates and their burden.

The reason is that the people is believed to have wished the succession to the kingdom to take place
on the best terms possible. In fact it makes no difference to the people whether estates are inherited
by the king or not, since it did not choose the order of hereditary succession with that in view; the
desire of the people was that there might be something certain about the succession, that respect
might be gained by prestige of family, that at the same time there might be expectation of noble
qualities from birth and nurture, and that the possessor of the kingdom might care for it more deeply,
and defend it more bravely, if he should expect to leave it to those whom he held in the highest
regard, either on account of favors received or from affection.

XX. That the presumption is that such a form of succession was established in the kingship as
was customary in other things at the time of the founding of the kingdom. First, if the royal power
is free from rights of tenure.
When, however, the custom of succession was different in fiefs and in land held allodially, if the
kingdom is not a fief, or certainly was not originally a fief, even if afterward homage was done on
behalf of it, then the succession takes place according to the law which was applicable in allodial
estates at the time of its foundation.

XXI.   Secondly, if the royal power is held as a fief.
In the case of those kingdoms which were originally given as fiefs by one who had absolute
authority, the feudal law of succession will need to be followed. This will not always be the
Lombard law, which we have in the form of a code, but the law which was received by each people
at the time of the first investiture. For the Goths, Vandals, Alemans, Franks, Burgundians, Angles,
and Saxons, all the Germanic tribes which by right of war seized upon the best parts of the Roman
Empire, had their particular laws and customs in regard to fiefs no less than the Lombards.

XXII.   What cognate lineal succession is; and of what character the transmission of right in it
is.
1.  Again, frequently in kingdoms there is a different kind of succession, which is not hereditary but
is called lineal. In this kind it is not the custom to observe the right of substitution in the place of
another which is called representation, but, instead, to hold the right of transmitting the future
succession as if already conferred, since the law founds a sort of true right upon the expectation,
which, of course, of itself produces nothing. Of such a kind, in fact, is the right to property which
is due under a conditional agreement.

Now this succession is of such a sort that the unimpaired right necessarily passes to the descendants
of the first king and in a fixed order, so that the last possessor’s descendants of the first degree are
first called, both those living and those dead; and the distinction first of sex, and then of age, is made
in the case of both the living and the dead. If the right of those who are dead proves to be the
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stronger, it passes to their descendants, again with like preference in respect to sex and age among
those of equal degree; and the right of the dead is always transmitted unimpaired to the living, and
that of the living to the dead. If the last possessor has no children, the succession passes to the others
who are most nearly related, or would be if they were alive, while the same rule of transmission, and
distinction of sex and age among equals of the same line, is preserved, so that they never pass from
one line to another on account of sex or age.

The consequence of this is that a son’s daughter is preferred to a daughter’s son, and a brother’s
daughter to a sister’s son, and in like manner the son of an older brother to the son of a younger
brother, and so on among the rest. This is the order of succession in the kingdom of Castile, and in
that kingdom the same rule holds in regard to the rights of primogeniture.

2.  If law and precedents are lacking, an evidence of lineal succession can be drawn from the order
which is observed in public assemblies. For if in that case consideration is had of lineal descent it
will be a sign that expectation has by law been strengthened into a right, so that it can pass from the
dead to the living. This, moreover, is cognate succession, in which females and their children arc
not excluded, but receive a secondary place in the same line, so that the succession returns to them
if males have been lacking, or descendants of males of a nearer or equal degree.

The foundation of this type of succession, in so far as it differs from hereditary succession, is the
hope, on the part of peoples, that the best training will be had by those who have the best-founded
expectation of possessing royal power. Such are those whose parents would have had succession if
they had lived.

XXIII.   What agnate lineal succession is.
There is also another kind of lineal succession called agnate, which passes from male to male; this
is commonly called the succession according to Frankish law, from the example of a very famous
kingdom. In so far as agnate differs from cognate succession, it was introduced especially with the
aim in view that sovereignty might not pass to foreign blood through the marriages of daughters.

In both kinds of lineal succession, however, those who are related in even the most remote degree
to the last possessor arc admitted, provided that they are descended from the first king. There are
also cases where the cognate succession is substituted in case the agnate succession fails.’

XXIV.   The succession in which nearness of relationship to the first king is always considered.
Other types of succession also can be introduced, either by the will of the people or by that of a ruler
who holds his kingdom is a patrimonial estate, in such a way that he can alienate it. He may, for
example, determine that in every case those who shall be in the nearest degree related to himself
shall succeed to the throne; just as formerly among the Numidians, from some such cause, I suppose,
the brothers of the last possessor were given precedence over the children. The same custom was
formerly in vogue in Arabia Felix, as I infer from Strabo. Modern writers have reported a similar
arrangement in the Crimea. It is not so long a time since in Africa a the kings of Morocco and Fez
followed the same practice.

The truer opinion is that in case of doubt this rule is to be followed also in the disposition of a
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property left to a family in trust, The rule is in fact in agreement with the Roman law, though some
scholars have a different interpretation.

If the systems discussed are thoroughly understood, it will be easy to settle disputes concerning the
right to kingdoms which, on account of the conflicting opinions of jurists, are considered most
difficult.

XXV.   Whether a son can be disinherited in respect to succession to the throne.
The first question is, whether a son can be so disinherited by his father that he shall not succeed to
the throne.

In this inquiry we must distinguish alienable kingdoms, that is, kingdoms which are patrimonial
from those that are inalienable. For there is no doubt that disinheritance can take place in alienable
kingdoms, since they differ in no respect from other possessions. Consequently, whatever laws or
customs in respect to disinheritance are binding will be operative in this matter also. If, on the other
hand, there should be no laws or customs in effect, nevertheless by the law of nature disinheritance
will be permitted, except for bare support, or even without this exception, if the son has committed
a crime deserving of death, or has otherwise grievously sinned, and, besides, has means of support.
Thus because of an offence Reuben was deprived of the right of primogeniture by Jacob, and
Adonijah was deprived of the throne by David. Even more, the son will be considered as tacitly
disinherited who has committed a serious crime against his father, if there are no indications that the
offence has been pardoned.

In inalienable kingdoms, however, even though they are hereditary, the same rule will not hold; for
while the people has indeed chosen the hereditary method of succession, it is hereditary in the sense
that it is not subject to a will. Still less will disinheritance hold good in lineal succession, where the
throne passes on to individuals in prescribed order from the gift of the people, and without any
semblance of ordinary inheritance.

XXVI.   Whether any one can abdicate the throne for himself and his children.
A similar question is, whether the throne, or the right of succession to the throne, can be abdicated.

There is no doubt that a ruler can abdicate for himself; whether he can abdicate for his children is
a subject of controversy. However, the matter ought to be settled by the extension of the distinction
just made. For he who abdicates his right to inheritances can transfer nothing to his children. On the
other hand, in lineal succession the act of the father cannot harm children already born, because they
have by law gained their own right as soon as they have begun to exist; and it cannot work harm to
those yet to be born, because it cannot hinder the right from falling to them also at the proper time,
as the gift of the people.

This point of view, moreover, is not inconsistent with what I have said about transmission. The
power of transmission which the parents possess is, in fact, of necessity, not voluntary. Between
existing children and those who are yet to come there is this difference: those who are to come do
not yet have any right, and so a right can be taken away from them by the will of the people, if it has
also been yielded by the parents, whose interest it is to transmit it to their children. Here also is
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applicable that which we said above about abandonment of ownership.

XXVII.   Absolute decision regarding the succession belongs neither to the king nor the people.
1.  This question, furthermore, is often raised, whether the king who is now ruling, or the people by
themselves or through appointed judges, can decide concerning the succession to the throne.

Both alternatives must be rejected so far as the decision is concerned, on grounds of jurisdiction. For
jurisdiction belongs only to a superior, since it includes not merely the bare consideration of the
person but also of the cause, and this must be examined with its attendant circumstances. But a cause
of succession is not subject to the reigning king; this is apparent from the fact that the king who is
now reigning cannot bind his successor by any law. Succession to sovereign power is not, in fact,
included in sovereign power, and in consequence has remained in the state of nature, in which there
was no jurisdiction.

2.  Nevertheless, if the right of succession is disputed, those who claim the right will act in a correct
and high-minded way if they will agree upon arbitrators, a subject which will be treated later. The
people, in truth, has transferred all its right of jurisdiction to the king and royal family, and it has
no remnants of that power so long as the former are in existence; I am speaking of a true kingdom
and not of the mere possession of supreme authority.

Nevertheless, if question should arise concerning the original intention of the people, it will not be
out of place for the people which now exists, and is considered identical with that which formerly
existed, to express its opinion on the matter. In that case the judgement of the people will have to
be followed, unless it is quite certainly established that formerly the desire of the people was
different, and that the right in question was derived from that desire. Thus King Euphaes allowed
the Messenians to decide which one of the royal family of the Aepitidae ought to rule; and the
people decided in the contest between Xerxes and Artabazanes.

XXVIII.   That a son born before the father came to the throne should have preference over one
born afterward.
To proceed now to other questions, it holds true of every kind of succession that in an indivisible
kingdom a son who was born before his father’s accession to the throne should have the preference
over a son born in the royal state. For in a divisible kingdom such a son will undoubtedly receive
a part, as in the case of other possessions in regard to which no distinction is ever made on account
of the time in which they were acquired. The son, then, who in a divisible kingdom would receive
a share in an indivisible kingdom, received the preference by reason of age. For this reason the fief
goes to the son who was born before the first investiture.

Also, again, in lineal succession, as soon as a throne has been acquired, some expectation has been
acquired by the children already born. If, in fact, it is assumed that other children are not born later,
no one will say that those born previously ought to be excluded. In this kind of succession, a hope
once established gives a right, and this right does not cease in consequence of a later act, except that
in cognate succession it is suspended in consequence of the privilege of sex.

The opinion which I have stated was held valid in Persia in the contest between Cyrus and Arsica;
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in Judaea, between Antipater, son of Herod the Great, and his brothers; in Hungary when Geissa
obtained the throne; and in Germany in the contest between Otto the First and Henry, though not
without resort to arms.

XXIX. The rule stated holds unless it appears that the kingship was conferred under a different
condition.
We read that a rule contrary to that just stated was followed in Sparta, in accordance with a special
law of that state which gave the preference to children born during the reign because greater pains
were taken with their education. It will be possible for the same thing to occur in accordance with
a special law of the original investiture, if the power of governing is given in fief to a vassal and to
his descendants.

Ludovico seems to have relied on this argument as against his brother Galeazzo, in the contest for
the duchy of Milan. However, in Persia Xerxes, who obtained the throne in opposition to his brother
Artabazanes, as Herodotus states, prevailed rather by the influence of his mother Atossa than by
right. In the same Persia again, when afterward a dispute of the same kind arose, as we have already
noted, between Artaxerxes Mnemon and Cyrus, the sons of Darius and Parisardis, Artaxerxes as the
elder, though born in private station, was declared king.

XXX. The question whether the son of an older son is to be given preference to a younger son;
explanation, with a distinction.
1.  No less bitter is the contest, even with wars and single combats, over the question whether the
son of an older son should be given the preference over a younger son.

In lineal succession this question presents no difficulty. For in lineal succession the dead are
considered as if living in this respect, that they may transmit their right to their children. In such a
succession, therefore, the son of the first-born son will have preference without any regard to age;
and in kingdoms having succession not restricted to male issue even the daughter of the first-born
will have preference, for in such, kingdoms neither age nor sex will furnish a reason for departing
from the line.

In divisible hereditary kingdoms, however, such grandchildren will share in the division except in
those regions where substitution in the place of another is not allowed, as was formerly the case
among many peoples in Germany; s for grandchildren were admitted late to share the inheritance
with the children. In case of doubt we ought rather to believe that the succession by substitution may
take place, because it is favored by nature, as we have stated above.

2.  If substitution in the place of the deceased parent has been openly introduced by the civil law of
the country, it will take place even if mention is made of the nearest relative in some statute. The
reasons, which are adduced from the Roman laws for this procedure, are not strong; this will become
apparent to the person who examines the laws themselves. But this is the best reason that, when the
subject-matter admits of it, the signification of words ought to be extended to the fullest possible
meaning, to include not only the general but also the figurative use, in such a way that under the
term children adopted children should be comprised, and, under that of death, civil death, for the
reason that the law is accustomed to use terms in this fashion. Therefore that one will rightly be
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included under the term next of kin whom the law advances to the nearest degree of relationship.

In indivisible hereditary kingdoms, where substitution in the place of another has not been excluded,
neither always the grandson nor always the second son will be given the preference; but the elder
son will be given preference as among equals, at any rate, by the effect of the law as to the
equalizing of the degrees of relationship; for we have shown above that in hereditary kingdoms
preference due to age is not transferred by inheritance.

Among the Corinthians the eldest of the children of the deceased king always obtained the
succession, as George the Monk has shown from the sixth book of Diodorus Siculus. So also among
the Vandals, by the provision that the heir should be next of kin and eldest, an older second son was
given preference over the first son’s son. Thus in Sicily Robert was given preference over the son
of his older brother Martel, not specially for the reason which Bartolus accepted, because Sicily was
a fief, but because the kingdom was hereditary.

3.  There is an example of a similar succession in the kingdom of the Franks, in the person of
Guntram; but this came rather through election by the people, which at that time had not completely
ceased. But after agnate succession has been introduced the matter is free from contest; this was the
case at Sparta, where, after the throne was given to the descendants of Hercules, a similar male lineal
succession existed. Thus it happened that Areus, the son of an older brother, was given preference
over his uncle Cleonymus.

But also in the cognate succession a grandson will be given preference, as in England Richard II,
the grandson of Edward by his first-born son, was preferred to Hermon and Thomas, sons of the
same Edward. This provision is also established by law in the kingdom of Castile.

XXXI.   Likewise, whether a surviving younger brother of the king ought to be given preference
over the son of an older brother.
It is with the help of the same distinction that answer should be made to the question of succession
between the surviving brother of the last king and the son of an older brother; excepting that in many
countries succession to the place of the deceased is admitted among the children when it is not
allowed in the collateral line.

But in cases in which the right is not clear we ought rather to incline to the view which puts the
children in the place of their father, because natural justice points to this point of view, that is, in
respect to ancestral possessions. And no obstacle is presented by the fact that Justinian calls this
right among the sons of brothers a privilege; for he does this out of regard not for natural justice, but
for the ancient law of the Romans.

Let us now briefly mention the other questions which Manuel de Costa proposes.

XXXII.   Whether the son of a brother should be preferred to an uncle of the king.
Costa rightly says that the son, or even the daughter, of a deceased brother is given preference over
the uncle of a king, not in lineal succession only, but also in hereditary succession, in realms where
substitution in the place of the deceased is observed. This is not the case in kingdoms which in
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explicit words follow the natural order of relationship; for in these the person will have the
preference who shall have the advantage in the matter of sex or age.

XXXIII.   Whether the son of a son should have preference over the daughter of a king.
He adds that a grandson, born of a son, takes precedence of a daughter. This is correct, and by reason
of sex; but exception must be made if the question arises in a country which among the children
takes account of nearness of relationship alone.

XXXIV.   Whether a younger grandson, born of a son, has preference over an older grandson,
born of a daughter.
He adds that a younger grandson, issue of a son, is given preference over an older grandson who is
born of a daughter. This is true in cognate succession, but not equally so in hereditary succession,
unless supported by a special law. Moreover the reason alleged, that the father of the one would have
excluded the mother of the other from succession, is not sufficient; for the result would have come
about from purely personal superiority, which is not capable of transmission.

XXXV.   Whether a granddaughter born of an older son should be preferred to a younger son.
He adds that it seems to him probable that a granddaughter, born of the eldest son, would exclude
a younger son from succession.

This cannot be accepted for hereditary kingdoms, even if succession by substitution in the place of
the deceased is admitted; that, in fact, merely makes one eligible to the succession, but among those
who are eligible the prerogative of sex ought to have weight.

XXXVI.   Whether the son of a sister ought to be preferred to the daughter of a brother.
In accordance with this rule, in the kingdom of Aragon the son of a sister has been given preference
over the daughter of a brother.

XXXVII.   Whether the daughter of an older brother takes precedence over a younger brother.
In like manner in hereditary kingdoms the daughter of the eldest brother should be placed in the
succession after the king’s younger brother. 
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CHAPTER 8
On Acquisitions Commonly Said to Be by the Law of Nations

I.   That many rights are said to have their origin in the law of nations, of which, if we speak
accurately, this is not true.
1.  THE order of our subject has brought us to the acquisition of property which takes place by that
law of nations that we previously called the volitional law of nations, distinct from the law of nature.
Such is the acquisition made by right of war, but we shall treat of this more properly below, when
the effects of war will be explained.

When the Roman jurists treat of acquiring ownership of property, they enumerate many methods,
which they say are according to the law of nations. If, however, any one will examine these closely,
he will find that with the exception of the right of war none of them have anything to do with that
law of nations with which we are concerned; but that they must be referred, either to the law of
nature — not, to be sure, in its original state, but in the state which followed the introduction of
property ownership and preceded all civil law — or they must be referred to the civil law itself, not
alone of the Roman people but of many surrounding nations. I believe that this is the case, because
the origin of such law or custom had come from the Greeks, whose institutions, as Dionysius of
Halicarnassus and others note, were followed by the peoples of Italy and their neighbors.

2.  This law of nations is not international law, strictly speaking, .for it does not affect the mutual
society of nations in relation to one another; it affects only each particular people in a state of peace.
For this reason a single people can change its determination without consulting others; and even this
happens, that in different times and places a far different common custom, and therefore a different
law of nations (improperly so called), might be introduced. This, we see, did actually happen when
the Germanic peoples invaded almost all Europe. For as formerly the Greek laws, so then the
Germanic customs were everywhere accepted, and these are even now in force.

Now the first method of acquiring property, which by the Romans was ascribed to the law of
nations, is the taking possession of that which belongs to no one. This method is without doubt in
accord with the law of nature, in the state to which I referred, after the establishment of property
ownership, and so long as no statute established any provision to the contrary. For property
ownership can be brought about also by the civil law.

II.   That fish in ponds and wild animals confined in parks are private property according to the
law of nature, contrary to the ruling of the Roman law.
First under this head the capture of wild beasts, birds, and fish comes up for discussion. The question
is by no means settled, how long these may be said to belong to no one. Nerva the son said that the
fish which are in our fish-ponds belong to us, but not those in a lake; also that wild beasts which are
confined in a park are our property, but not those which wander at large in forests that are fenced
in. But fish in a private lake are no less shut in than in a fishpond, and well-fenced forests detain
wild beasts no less effectively than parks, which the Greeks called ‘places for raising wild beasts’;
and these differ in no other respect than that one is a narrower, the other a less restricted
confinement. Therefore in our time with greater justice the opposite opinion has prevailed, so that
it is understood that we have right of ownership over wild beasts in private forests, and fish in
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private lakes, just as we have possession of them.

III.   That wild beasts, even if they have escaped, are none the less the property of those who
captured them, if they can be properly identified.
The Roman jurists affirm that wild animals cease to be our property as soon as they regain their
natural liberty. But in all other things ownership, which begins with possession, is not lost when
possession is lost; rather, ownership gives us the right to recover possession. Besides it makes no
great difference whether another takes away our possessions from us, or they themselves escape, as
a runaway slave. The truth, then, is rather that ownership is not actually lost because the wild beasts
have escaped, but because of the natural inference that we have abandoned ownership on account
of the difficulty of pursuit, especially since the wild creatures which belonged to us cannot be
distinguished from others.

This inference, however, can be made invalid by other inferences, such as would be warranted, for
example, if ‘identification marks,’ or bells, were placed on the wild creature; this, we know, has
been done in the case of deer and hawks, which, when identified thereby, have been restored to their
owners. Moreover an actual physical possession is requisite in order to acquire ownership. It is, then,
not sufficient to have wounded an animal, a view that is rightly held in opposition to Trebatius.
Hence came the proverb, ‘You started the hare, but others caught it.’ Again, in the fifth book of
Ovid’s Metamorphoses, we read that it is one thing to know where a thing is, and another to find it.

IV.   Whether possession may be acquired with the help of appliances, and how?
Now this physical possession of wild creatures can be acquired not only by the hands, but also by
appliances, such as traps, nets, and snares, provided that two conditions are observed: first, that the
appliances are in our possession; then, that the wild creature has been caught in such a way that it
cannot escape. On this basis the question of the boar caught in a snare should be decided.

V.   That it is not contrary to the law of nations that wild creatures should be the property of
kings.
The principles stated will therefore be applicable if no statute has prevented. Modern jurists, in fact,
are greatly mistaken who think that these rules are so bound up with the law of nature that they
cannot be changed. They are not a part of the law of nature absolutely, but are such only under a
certain condition, that is, if no provision has otherwise been made. Thus the peoples of Germany,
since properties had to be assigned to their kings and princes for the maintenance of the proper rank,
wisely considered that a beginning ought to be made with those things which could be so assigned
without loss to any one. To this class belong all things which have not become the property of any
one.

I see that the Egyptians availed themselves of this right. For in Egypt also the revenue collector of
the king, whom they called by a title meaning his personal representative, took possession of
property of that kind. A statute law could transfer the ownership of such things before occupation,
since a law alone is sufficient to produce ownership.

VI.   How the possession of other things lacking an owner may be acquired.
In the same manner as wild animals, other ‘things without a master,’ as the Greeks say, that is other
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ownerless objects, are acquired. For, if we follow the law of nature alone, these also belong to the
one who finds and takes possession of them. Thus the deserted island of Acanthus was adjudged to
the Chalcidians, who had first entered it, and not to the Andrians, who had first thrown a javelin
upon it. The reason is that the beginning of possession is the connection of body with body; such
connection, in the case of movable things, is made with the hands; and, in the case of land, with the
feet. To know where a thing is, is not the same as to find it, as we read in the fifth book of Ovid’s
Metamorphoses.

VII.   To whom a treasure-trove naturally falls; the diversity of the laws on this subject.
Among ‘ownerless objects’ is also treasure-trove, that is, money the owner of which is unknown.
Now that which is not known is reckoned as if it did not exist. Therefore treasure-trove also
naturally becomes the property of the finder, that is of the one who has removed it from its place of
concealment and taken possession of it.

Nevertheless this natural presumption does not, hinder the possibility of establishing a different rule
by laws or customs. In such cases Plato wished that information should be given to the magistrates,
and that an oracle should be consulted. Apollonius would assign a treasure, as if a gift from God,
to the person who seemed to him the best. From the parable of Christ found in Matthew, chapter xiii,
the inference seems to be warranted that according to the accepted rule among the Jews a treasure
that had been found belonged to the owner of the land. From the story in Philostratus, Book VI,
chapter xvi, I infer that the same law held good in Syria.

The laws of the Roman Emperors on this subject vary greatly. This is apparent partly in their
constitutions, partly in the Histories of Lampridius, Zonaras, and Cedrenus. The German peoples
assigned treasure-trove, as other ‘ownerless objects,’ to their rulers. That is, in fact, now a common
law, and in a sense a law of nations; for it is observed in Germany, France, England, Spain, and
Denmark. Why the charge of injustice cannot be brought against this law, I have already sufficiently
explained.

VIII.   That the regulations of the Roman law regarding islands and alluvial deposits belong
neither to the law of nature nor to the law of nations.
Let us now come to the fluvial additions of land, to which the ancient jurists devoted many rescripts,
and modern jurists even entire commentaries.’

The principles which they have laid down regarding this subject, however, are for the most part
drawn from the established custom of certain nations, and by no means from the law of nature,
though often commended through reference to that source. For most of their definitions rest on this
basic principle, that not only the river banks belong to the possessors of the nearest estates, but also
the river beds, as soon as these, have been left dry by the river. The resulting inference is that islands
which are formed in the stream belong to the same owners.

In the case of an overflow by a river, to be sure, the jurists do make the distinction that a slight
overflow does not take away ownership, but a greater one does; with this condition, nevertheless,
that if the river should recede all at once the estate which had been submerged would revert to its
original owner by postliminy; but, if the river should recede gradually, ownership would not in like
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manner revert, but rather would fall to the nearest landowners.

Now I do not deny that all these regulations might have been introduced by law, and defended on
account of a certain advantage in protecting the banks; but I do not for a moment concede that they
belong to the law of nature, as the jurists seem to think.

IX. That by the law of nature an island in a river and a dried out bed belong to the one who
owned the river or the part of the river, that is, to the people.
1.  For if we take into consideration that which generally happens, peoples have taken possession
of lands not only with sovereignty, but also with property ownership, before the fields have been
assigned to individuals. Seneca says: ‘We designate as territories of the Athenians, or of the
Campanians, those lands which afterward neighbors divide among themselves by private
boundaries.’ So also Cicero: ‘By nature, moreover, there is no private ownership, but such arises
either from ancient occupation, as in the case of those who formerly entered unoccupied territory;
or from victory, as in the case of those who have gained possession by war; or from some law,
agreement, condition, or lot. The result is that the land of Arpinum is said to belong to the people
of Arpinum, and the land of Tusculum to the Tusculans; and the characterization of the properties
of individuals is similar.’

Dio of Prusa says in his Rhodian Oration: ‘Many things can be found which, as a whole, the state
considers its own, but which have been divided among individual owners.’ Of the Germans Tacitus
says: ‘Lands are taken possession of in common by villages’ (‘alternately’ is a bad reading), in
proportion to the number of cultivators; and they presently divide the lands among themselves
according to rank.’

Consequently, whatever was originally occupied by the people, and has not since been distributed,
must be considered the property of the people. As an island formed in a privately owned river, or
the bed of such a river that has dried out, is the property of individuals, so in the case of a public
stream both belong to the people, or to him to whom the people has granted it.

2.  What I have said about the bed of the river should in like manner be held in regard to the bank,
which is the extreme edge of the bed, that is of that in which the river usually flows. And such we
see is now the usual custom. In Holland and the neighboring regions, where in ancient times there
were very frequent controversies in regard to these matters on account of the lowness of the land,
the size of the rivers and the nearness of the sea, which takes up mud in one place and, by tidal
changes, carries it away to another, it has always been the established rule that islands, which were
really islands, belonged to the public domain; and likewise, abandoned beds of the Rhine and
Meuse, a position often confirmed by court decisions, and supported by the best of reasons.

3.  For the Roman jurists themselves concede that an island which floats in a river, supported, let
us say, by bushes, is public property; in fact an island formed in a river ought to belong to the person
who has a title to the river. But the legal status of the river and of the bed are the same, not only from
that point of view which the Roman jurists took into consideration, because the bed is covered by
the river, but also from the other point of view which we mentioned above, because the river and
its bed were taken possession of by the people at the same time and have not passed into private
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ownership.

In consequence I do not accept, as in accord with the law of nature, the principle which they
maintain, that if the fields have received definite boundaries the island belongs to the first occupant.
Such an acquisition of ownership would take place only in case the river itself, and its bed along
with it, had not been taken possession of by the people, and there should remain a possibility of
occupation just as in the case of an island formed in the sea, which becomes the property of the first
occupant.

X. That by the law of nature in an inundation the ownership of the land is not lost.
1.  Again, if we follow natural reason only, loss of ownership ought not to be admitted any more in
the case of a greater than of a smaller flood. For though the surface of the land may be completely
turned into sand, nevertheless the lower part of the ground remains solid; and though it changes its
quality somewhat, it does not change its essential character any more than the part of a field which
is swallowed up by a lake, the right to which, as the Roman jurists correctly perceived, is not
changed. Their assertion is not in accordance with nature, that rivers perform the function of treasury
officials, and take from public ownership to transfer to an individual, and from the individual to
transfer to the public treasury.

The Egyptians handled these matters rather well, and in regard to them we find the following in
Strabo:

There was need of an accurate and minute division of fields for the reason that the
Nile, adding and taking away by its overflows, changes the appearance of the surface
and the landmarks, and confuses the boundaries by which the land of one is
distinguished from that of another. On this account the surveying of the land had
often to be done over.

2.  This opinion is not contrary to the principle which the Roman writers themselves have handed
down, that what is ours does not cease to be ours except by our own act, or, again, by law. But we
have noted above that under acts are included also failures to act, in so far as they warrant an
inference as to intention. Wherefore we grant this, that if there is a very great inundation, and there
are no other indications which suggest an intention of retaining ownership, it is easily assumed that
the land has been abandoned. Such an assumption from the nature of the case is indefinite, on
account of the variety of circumstances, and such cases should be committed to the decision of an
honest man; consequently they are ordinarily decided by municipal law. Thus in Holland land is
considered abandoned which has been submerged more than ten years, if no indications of continued
ownership exist. And in this case, not without adequate reason, we have accepted a principle which
the Romans rejected, that possession may be considered as retained even by fishing, if not otherwise
possible.

But princes were accustomed to set a limit of time within which the original possessors of the lands
were obliged to drain their lands. If they did not do this, then those who held mortgages on the lands
were warned; and then again, those who held civil jurisdiction merely, or both civil and criminal
jurisdiction over the lands. If all these delayed action, then their entire right fell to the prince, and
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he either himself drained the lands and made them a part of his patrimony, or he assigned them to
others to drain, while retaining a part for himself.

XI.   That in cases of doubt alluvial deposits also belong to the people.
As regards alluvial deposits, that is, the addition of soil particle by particle, these can be claimed by
no one because the place of origin is unknown; otherwise, according to the law of nature, they would
not change ownership.

It ought to be considered certain that such deposits also belong to the people, if the people owned
the river, as must be believed in case of doubt; otherwise such accretion would belong to the first
occupant.

XII.   But that such alluvial deposits seem to be conceded to those whose lands have no other
boundary than the river.
1.  But as the people can grant to others the right to such lands, so also it can grant the same right
to the possessors of the nearest estates. The people seems indeed without doubt to have so granted
this right in case the lands have no boundary on that side except the natural boundary, that is, the
river itself. On this point, then, we ought not to view with contempt the painstaking of the Roman
jurists, who distinguished fields limited by natural bounds from other fields, if only we remember
that in this respect a measured field has equal rights with a field so bounded. For what we said above
of states, when we were treating of their acquisition, likewise holds good of private lands, but with
this distinction, that when in doubt it is to be believed that states have natural boundaries, since this
is most in accord with the nature of a country; private lands, on the contrary, are not supposed to
have natural boundaries, but are either measured or bounded by a certain measure, because this is
more consistent with the nature of private possessions.

2.  Yet we do not deny that a people can assign its lands with the same right with which it has itself
held them, that is, up to the stream itself; and if this is apparent, then it can assign the right over the
alluvial deposits. This, in fact, was so decided in Holland some centuries ago in regard to the fields
bordering on the Meuse and Issel, the reason being that both in the deeds and in the tax lists they had
always been described as bordering on the river. Further, if such lands are sold, they retain their
special character and the right over alluvial deposits, even though some measurement has been
mentioned in the terms of sale, provided nevertheless they are not sold according to measure, but
as a whole. This practice has come down to us in the Roman laws also, and is now general.

XIII.   That the same opinion is to be held in regard to a bank abandoned by a river, and a part
of the bed that has dried out.
What I have said about alluvial deposits ought also to be held in regard to a bank abandoned by a
river and a part of a river bed that has dried out; to wit, that in the case of rivers having no owners
such parts belong to the first occupant, but to the people in the case of rivers owned by the people.
Moreover, such parts belong to individuals in case these have received from the people, or from
some one acting for the people, the land bordering on the river as so bounded.

XIV.   What is to be considered alluvial deposit and what an island.
Since, as we have said, the ownership of islands is subject to one law and of alluvial deposits to
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another, disputes frequently arise in regard to the title under which that land ought to be held which,
though somewhat raised, is so joined to the nearest estates that the level ground between is under
water. We see that this condition is common enough in our country on account of the inequality of
the ground.

In this matter customs vary. In Gelderland all such ground that can be reached with a loaded cart is
assigned to the nearest estates, if also there is ownership by right of possession. In the region of
Putten such ground is similarly assigned, if a man on foot with a drawn sword can make his way to
it. But it is especially in accord with the law of nature that decision in such matters be governed by
the consideration whether the passage is ordinarily made by boat during the greater part of the time.

XV.   When alluvial deposits belong to vassals.
1.  No less hackneyed is the question regarding ownership of alluvial deposits arising between a
prince, who enjoys sovereign authority over his people, and his vassals, who have received a power
inferior to his.

In the mere grant of the right to govern, it is quite clear that the right to alluvial additions is not
included. But we should note that along with this limited authority some of the vassals at the same
time received the full ownership of the land, with the exception of that which was in private
possession, either because such land formerly belonged to the people or to the prince, or because it
had been drained by the prince. In such cases there is no doubt that the vassals possess the right
which belonged either to the people or to the prince. Thus we see that in Zeeland even the vassals,
who appoint the judges only for civil cases, pay the land tax for the whole district, collecting a part
from the individual owners according to their individual possessions; and with these vassals no
contest is raised on the score of alluvial additions.

There are some to whom the river itself has been granted, who therefore rightly claim as their own
the islands, whether formed by mud deposits or from a part of the river bed which the water has
surrounded.

2.  There are others in whose grants neither of the rights specified has been included, and they have
a poor case against the public treasury unless the custom of the district favors them, or a sufficiently
long and uninterrupted possession, reinforced by the requisite conditions, has given a right to them.

But if the land has been granted as a fief without any right of governing, the nature of the land must
be considered, as we have said above. For if the land has natural boundaries alluvial additions will
be considered as included in the fief, not from any special right belonging to the prince, but from
the character of the land. For in such a case the alluvial addition would be of value only to the one
who had the right of user.

XVI.   Answer to the arguments by which the Roman jurists defend their law as the law of nature.
In order to prove that the law regarding alluvial additions adopted by them is according to nature,
the Roman jurists are accustomed to quote this maxim: ‘It is in accord with nature that a man should
acquire the advantages of anything to the disadvantages of which he is subject. Therefore since the
river often washes away a part of my land, it is fair that I should enjoy a favor granted by it.’ This
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rule, however, is not in point, except where the advantages acquired arise from our own property.
But in the case under consideration the advantages arise from the river, which belongs to another.
Again, it is in accord with nature that whatever loss there is should fall upon the owner. And finally,
the fact that the jurists make an exception of measured lands shows that their proposition is not
universal. I may pass over the fact that it generally happens that the river enriches some and
impoverishes others. Lucan says:

The land escapes its owners there, but here new fields are won
By farmers through the bounty of the Po.

XVII.   Naturally a road prevents gain by alluvial addition.
Also the assertion, that a public highway does not prevent gain by alluvial addition, has no
foundation in nature, unless the land is private property that has to furnish thoroughfare.

XVIII.   That it is not according to nature that the ownership of the offspring should be
determined from the mother alone.
Another method of acquiring property, which is said to be based on universal legal principles, is
through the breeding of animals. In this matter the rule established by the Romans and some other
peoples, that the ownership of the offspring is determined from the mother, is not according to
nature, as I have said above, except in so far as the sire is in most cases unknown. But if the sire
should be determined on satisfactory grounds no reason can be assigned why the offspring should
not in some measure belong to him. For it is certain that the offspring is a part of the father also; but
whether more comes from the father or from the mother is a subject of dispute among the natural
philosophers. Plutarch discusses the matter thus ‘Nature so mingles the persons of the two sexes that
it blends the elements taken from each and makes the offspring the common result of the two to such
a degree that neither parent can distinguish what is his own and what is the other’s.’ And this rule
the ancient laws of the Franks and the Lombards followed.

XIX. That according to nature a thing fashioned out of another’s material becomes common
property in the same manner as in the intermingling of properties.
1.  If any one had fashioned a thing out of material belonging to another, the school of Sabinus
maintained that it belonged to the one who had been the owner of the material. Proculus assigned
the thing to the one who had made it, because through the maker that which before had no existence
had come into being. At length an intermediate position was adopted, that if the material could be
restored to its previous form the owner of the material should be the possessor of the thing; but if
it could not, then he who had fashioned the thing should have it.

Connan disapproves of this view and wishes only one point considered, whether there was greater
value in the work or in the material; whichever, then, had the greater value should by its superior
force draw to itself that which was of less value. His proof is obtained from what the Roman jurists
have handed down on the subject of accession.

2.  If, however, we consider the truth of nature just as the Roman jurists also have concluded that
in the case of mingling of materials common ownership is introduced in proportion to what each has
furnished, because an adjustment could be made naturally in no other way, so when things consist
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of material and form, as if of parts, if the material belongs to one and the form to another, it naturally
follows that the ownership becomes common in proportion to the value that each has. The form in
fact is a part of the substance, not the whole substance; and this was perceived by Ulpian, when he
said that the substance was almost destroyed by changing the form.

XX. The principle stated holds true even if the material has been intentionally injured.
It is not an unjust rule that those who, with fraudulent intent, expend labor on material belonging
to another, should lose their labor. That nevertheless is a penal enactment, and so does not come
under the law of nature. Nature, in fact, does not fix penalties, nor take away ownership, on account
of an offence in and of itself, although those who do wrong naturally deserve punishment.

XXI.   That it is not natural that a thing of less value should be absorbed by one of greater worth
on account of superiority in value. Here also errors of the Roman jurists are noted.
However, that a thing of less value should be taken over by one of greater value, which is the basis
of Connan’s argument, is naturally consistent with the facts but not with right. He in fact who is the
owner of one twentieth of an estate remains a part owner as well as the one who has the nineteen
twentieths. Therefore what the Roman law has decreed in some cases, or what may be decreed in
others, concerning accession on account of superiority in respect to worth, is not law of nature but
civil law, and has in view the transacting of business more easily. Nevertheless the law of nature is
not opposed, because statute law has the right of conferring ownership.

Yet there is scarcely any legal question regarding which there are so many divergent opinions and
errors of the jurists. For who would allow that, if copper and gold have been mixed, the one cannot
be separated from the other, as Ulpian has written; or that by soldering a blending of materials is
produced, as Paul says; or that there is one rule for writing and another for painting, so that the panel
belongs with the painting, the writing with the tablet?

XXII.   That by planting, sowing, or building on another’s ground a community of ownership
naturally is produced.
In like manner it is an established rule of law that what is planted and sown goes with the soil, and
the reason for this is that such things are supported by the soil. Thus a distinction is made in regard
to a tree, according to whether it has put out roots. Yet the nourishment forms only a part of the
thing, which was already in existence. So just as the owner of the ground acquires a certain right
over the produce from the nourishment of it, so the owner of the seed, plant, or tree does not on that
account naturally lose his right. Consequently in such cases also a common ownership is produced.

The same principle is not less applicable to a house, of which the component parts are the ground
and the structure. For if the house is movable the owner of the ground has no right over it, as
Scaevola also decided.

XXIII.   That in community of ownership a person who merely has possession of a thing is not
entitled to the income of it, but can charge for expenses incurred.
In such cases of community of ownership it is likewise not in accord with nature that one, who has
in good faith become the possessor of a thing, should consider as his own all the income he has
received from it; but he should merely have the right of charging for expenses incurred and useful
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labor expended, and on this account to deduct from the income received. Such a possessor may even
retain the growing crops, if he is not otherwise repaid.

XXIV.   The same right holds even if possession has been obtained fraudulently.
Also it seems that the same rule should be applied to one who has gained possession fraudulently,
in case the penal law does not prevent. The jurist Paul says: ‘It is more considerate that an account
of expenses incurred should be allowed, even in the case of a thief. The plaintiff, in fact, ought not
to acquire gain from another’s loss.’

XXV.   That actual delivery is not required naturally in order to establish transfer of ownership.
The last way of acquiring property that is classed under the volitional law of nations is by actual
delivery. But we have said above that such delivery is by nature not necessary for transfer of
ownership. This the Roman jurists themselves also recognize in certain cases, as in donations subject
to the former owners right of use; or in the transfer of ownership to one who already has possession,
or to one who keeps property loaned to him; and in the case of things thrown out for distribution.
Further, in some cases ownership passes even before acquiring possession, as in inheritances and
legacies, and in gifts made to churches, holy places, or states, or for the support of the poor; and in
the case of property over which a common partnership has been established.

XXVI.   The application of what has thus far been said.
These observations I have written down in order that he who finds the expression ‘law of nations’
in the Roman legal writers may not at once take as meant that right which cannot be changed, but
may carefully distinguish precepts according to nature from those which are according to nature only
under certain circumstances; and may distinguish, further, the laws common to many peoples
separately from those which contain the bond of human society.

For the rest, this should be understood, that if by this law of nations, improperly so called, or even
by a statute of a people, a single method of acquiring property has been introduced without
distinction of citizen or foreigner, immediately thereupon foreigners acquire a right; and if the
enjoyment of. that right is hindered the injury is such that it may furnish a just cause of war. 
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CHAPTER 9
When Sovereignty or Ownership Ceases

I.   Ownership and sovereignty cease when he who possessed the right is taken away and leaves
no successor.
I HAVE already sufficiently explained in what manner not only private properties but also sovereign
powers are originally acquired, and how they are transferred let us now see how they are terminated.

We have already shown above, in passing, that such rights are extinguished by abandonment, for
the reason that, when the desire ceases, ownership does not continue. There is also another mode
of extinguishment, when the subject, in whom the sovereignty or the ownership resides, is taken
away before there is any transfer of ownership, either expressed or implied; such a case arises in
succession to one who dies intestate. If, therefore, a person dies without having given any indication
of his will and without leaving any blood relative, all the rights which he possessed are extinguished.
In consequence, unless some human law prevents, his slaves will be free, and peoples that had been
subject to his sway will become independent, because from their very nature such things cannot be
acquired by possession unless they voluntarily yield their liberty. Other possessions of the deceased,
however, will become the property of the first one who takes possession.

II.   Similarly the rights of a family are extinguished when the family dies out.
The same rule is to be applied in case a family, which possessed certain rights, has become extinct.’

III.   So also the rights of a people are extinguished if the people ceases to exist.
1.  The result is the same if a people has ceased to exist. Isocrates, and after him the Emperor Julian,
said that states are immortal; that is, they can continue to exist because a people belongs to the class
of bodies that are made up of separate members, but are comprehended under a single name, for the
reason that they have ‘a single essential character,’ as Plutarch says, or a single spirit, as Paul the
jurist says. Now that spirit or ‘essential character’ in a people is the full and perfect union of civic
life, the first product of which is sovereign power; that is the bond which binds the state together,
that is the breath of life which so many thousands breathe, as Seneca says. These artificial bodies,
moreover, are clearly similar to a natural body; and a natural body, though its particles little by little
are changed, does not cease to be the same if the form remains unchanged, as Alfenus argues after
the philosophers.

2.  And so the statement of Seneca, that no one of us is the same in old age as he was in youth, ought
properly to be so interpreted as to be understood only of that which is material. Similarly Heraclitus,
as cited by Plato in the Cratylus and by Seneca in the passage just quoted, said that we do not twice
descend the same river. This saying Seneca rightly corrects thus: ‘The name of the river remains the
same, but the water has been borne along.’ Likewise also, in comparing a river to a people, Aristotle
said that rivers bear the same name, though different water is always replacing that which is flowing
on. Again, it is not an empty name merely that remains, but ‘the essential character,’ which Conon
defines as an ‘inherent bodily character,’ Philo as a ‘spiritual bond,’ and the Latins as a spirit.

In this sense, then, as Alfenus, and Plutarch On the Delayed Vengeance of the Deity, say, a people
is considered the same at this time as it was one, hundred years ago, although not one of the men of
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that time is now alive. A people survives’ so long as that common union, which makes a people and
binds it together with mutual bonds, preserves its unity ‘; such are the words of the same Plutarch
in this connection. Hence arose the custom of speech, that in addressing a people which now is we
ascribe to it what happened to the same people many ages ago. This it is possible to, observe not
only in the historians but also in the Scriptures, as in Mark 10:3, John 6:32; 7:19, 22), Acts 7:38.
Thus in Tacitus Antonius Primus serving under Vespasian reminds the soldiers of the third legion
of their former exploits, how ‘under Marc Antony they had defeated the Parthians, under Corbulo,
the Armenians.’

3.  As a result of hatred, then, and not in accordance with truth, in the writings of the same Tacitus,
Piso says that the Athenians of his time are not Athenians,’ since these had been destroyed by so
many slaughterings, but are the offscouring of the nations. That influx from abroad had perhaps
lessened their prestige somewhat, but it had not made them a different people. Piso, in fact, was not
unaware of this, since he reproached those very Athenians of his own time with their ancient defeats
by the Macedonians and their cruelty to their fellow citizens. But while the change in the individual
members does not cause a people to cease to be what it was even for a thousand years or more, yet
it cannot be denied that a people may cease to exist. The extinction of a people, moreover, may be
brought about in two ways: either by the destruction of the body, or by the destruction of that form
or spirit which I have mentioned.

IV.   Such extinction takes place if the essential parts have been destroyed.
A body perishes if the parts without which the body cannot exist have at the same time been
destroyed, or if the corporate bond of union has been destroyed.

Under the first type of destruction we must class the engulfing of peoples by the sea, as the peoples
of Atlantis mentioned by Plato, and others by Tertullian; likewise the destruction of peoples that an
earthquake or a chasm in the earth has swallowed up, of which there are examples in Seneca,
Ammianus Marcellinus, and elsewhere; and also of those who have voluntarily destroyed
themselves, as the Sidonians and Saguntines. Pliny says that fifty-three peoples of ancient Latium
had perished without leaving a trace.

What if there are so few survivors of such a people that they cannot constitute a people? It will be
possible for the ownership of the property, which the people possessed as private citizens, still to
remain in their hands; but not what belonged to the people as a people. The same principle holds true
also in regard to a corporation.

V.   The rights of a people are extinguished when the body of the people as a whole is broken up.
The body politic of a people is broken up if by reason of pestilence or rebellion the citizens
withdraw from the association of their own accord, or if they are so scattered by force a that they
cannot unite together again, as sometimes happens in wars.

VI.   The rights of a people are extinguished when the form of organization, under which the
people exists, is destroyed.
A people’s form of organization is lost when its entire or full enjoyment of common rights has been
taken away. In such cases the individual citizens may also become subject to personal slavery; thus,
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the people of Mycenae were sold by the Argives, the Olynthians by Philip, the inhabitants of Thebes
by Alexander, and the Bruttians were made public slaves by the Romans. Citizens, again, may be
deprived of the right of government, though personal liberty is left ‘to them. So Livy tells us that in
regard to Capua the Romans decided that it should be inhabited as a city, but that there should be
no body politic, no senate, no council of the common people, and no magistrates, but that the
population should be without a public assembly and without authority, and that a prefect sent from
Rome should administer justice.  And so Cicero in his first speech before the people Against Rullus
says that not even the shadow of statehood z had been left to Capua. The same thing should be said
of peoples that have been reduced to the form of a province, and likewise of those that have been
subjected to the sway of another people. Thus Byzantium was made subject to Perinthus by Severus,
and Antioch to Laodicea by Theodosius.

VII.   The rights of a people are not extinguished by reason of migration.
If, however, a people has migrated, either of its own accord, because of famine or other misfortunes,
or under compulsion, as the people of Carthage did in the third Punic war, the people does not cease
to exist," provided the outward form, which I have mentioned, remains; and surely a people does
not cease to exist if only the walls of its city have been leveled. And so when the Spartans refused
to allow the Messenians to take oath to maintain the peace of Greece, because the walls of their, city
had been destroyed, the case was decided against them by the common assembly of the allies.

VIII.   Such rights are not extinguished by a change of government; and herein also the question
of what is due to a new king or to a liberated people is treated.
1.  Furthermore, it makes no difference in what way a people is governed, whether by royal power,
or by an aristocracy, or by popular government. The Roman people, in fact, is the same under kings,
consuls, and emperors. Nay more, though the king rules with absolute power, the people will be the
same as it was before, when it was its own master, provided that the king governs it as the head of
that people and not of another. For the sovereign power, which resides in the king as the head,
remains in the people. as the whole body, of which the head is a part; and so when the king, if
elective, has died, or the family of the king has become extinct, the sovereign power reverts to the
people, as I have shown above. There is no reason why any one at this point should cite Aristotle
against me. Aristotle declares that the state does not remain the same when the form of government
is changed; just as a melody, he says, does not remain the same when it is transposed from the
Dorian to the Phrygian mode.

2.  We must, in fact, recognize that there may be several forms of a single artificial thing, as in a
legion there is one form of organization through which it is governed, and another by means of
which it fights. Thus one form of the state is the association of law and government, another the
relation to each other of those parts which rule and are ruled. The political scientist has under
consideration the latter, the jurist the former. And this did not escape the notice of Aristotle, when
he added: ‘But whether, after a change in the form of government, the debts ought to be paid or not,
is another question.’ That is, the question of payment of debts belongs to a different science, which
Aristotle does not confuse with political science, lest he should himself commit the fault which he
censures in others, ‘of jumping from one subject of discussion to another.’

3.  A people by making itself subject to a king does not cease to owe the money which it owed when
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free. For it is the same people, and it retains its ownership of all public property; it even retains its
sovereignty over itself, although this must now be exercised not by the body, but by the head.

From this principle is derived the answer to the question sometimes actually raised as to the place
which ought to be occupied in assemblies by one who has acquired the sovereignty over a people
previously free. Of course he is entitled to the same place which the people itself had occupied. Thus
in the Amphictyonic Council Philip of Macedon received the place of the Phoceans. In like manner
a free people will take the place which had belonged to their king.

IX.  What becomes of such rights if peoples are joined together?
Whenever two peoples are united,’ their rights will not be lost but will be shared in common. Thus
the rights first of the Sabines, and then of the Albans, were taken over by the Romans, and the
peoples were made into a single state, as Livy says. The same principle should be applied in the case
of kingdoms which are united not by treaty or by the fact merely that they have a king in common,
but in a true union.

X.  What becomes of such rights if a people is divided?
On the contrary, it may happen that what had been a single state may be divided, either by mutual
consent or by the violence of war, as the Persian Empire was divided among the successors of
Alexander. When such a division takes place several sovereignties exist in the place of one, with
their respective rights over the individual parts. In such cases, whatever common property there was
will have to be either administered in common, or divided pro rata.

The same reasoning must apply also in the separation of a people which occurs by mutual consent
in sending out colonies. For thus also a new people arises, possessed of its own rights. The colonists,
in fact, are not sent out as slaves, but possessed of equal rights,’ as Thucydides says. The same
author relates that the Corinthians sent a second colony to Epidamnus with equal rights. According
to Dionysius of Halicarnassus, king Tullus said: ‘We think it neither true nor just that mother cities
should rule their colonies as if by the law of nature.’

XI.   Who is now possessor of the rights which once belonged to the Roman Empire, in so far as
they do not appear to have been alienated?
1.  Among historians and jurists there is also the notable question, who is now the possessor of those
rights which once belonged to the Roman Empire. Many hold that these now belong to the kingdom
of Germany as it was formerly called, or the Empire (it makes no difference by what name you call
it); and they imagine some sort of a substitution of the latter empire in the place of the former,
although it is nevertheless well known that Great Germany, or Germany beyond the Rhine, was
outside the territory of the Roman Empire during the most of its existence.

It seems to me that a changing over or transfer ought not to be assumed, unless it is supported by
sure proofs. I say, therefore, that the Roman people is the same that it formerly was, although
mingled with an increment of foreigners, and that the empire has remained within it as if in the body
in which it once existed and lived. For whatever the Roman people in former times could rightfully
do, before the emperors ruled, it had the same right to do after each emperor had died, and so long
as there was not yet a successor. Besides, the election of the emperor belonged to the people, and
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was sometimes made by the people in person, or through the senate. Moreover, the elections, which
were made by different groups of legions, were not rendered valid by the right of the legions (for
there could not be any sure right in an empty name) but by the approval of the people.

2.  The fact that all the inhabitants of the Roman Empire were made Roman citizens by the
constitution of Antoninus is not inconsistent with this view. By that constitution the subjects of the
Roman Empire, in fact, obtained the rights which formerly the Roman colonies, municipal towns,
and provinces had possessed, so that they both shared the honors and enjoyed the rights of Roman
citizens. But the source of sovereign power did not reside in the other peoples in the same way as
in the people of the city of Rome. This it was not in the power of the emperors to confer; they were,
in fact, unable to change the mode and basis of holding the sovereign power.

The right of the Roman people was in no degree diminished by the fact that afterward the emperors
preferred to reside in Constantinople rather than in Rome. But even then the whole people had to
ratify the election made by the part which lived in Constantinople; and for this reason Claudian
called the Byzantines Roman citizens. The Roman people furthermore kept a far from unimportant
survival of its right in the pre-eminence of the city, the distinction of the consulship,’ and other
privileges. Therefore whatever right the inhabitants of Constantinople could have had in choosing
a Roman emperor was dependent on the will of the Roman people. To pass by other considerations
when, contrary to the will and custom of the Roman people, the inhabitants of Constantinople had
submitted to the rule of a woman, Irene, the Roman people very properly revoked its expressed or
implied acceptance and independently chose an emperor and proclaimed his election by the
utterance of the first citizen, that is, the bishop. Such was the procedure also in the Jewish state;
when there was no king, the person of the high priest ranked first.

3.  This election, moreover, was personal in the case of Charlemagne and certain of his successors,
who carefully distinguished the right of sovereignty which they had over the Franks and also over
the Lombards from the right of sovereignty which they had over the Romans, as if this had been
acquired on new grounds. Later, to be sure, the Franks were divided into the western Franks, who
now possess France, and the eastern, who hold Germany or Alemania; for they were called the two
kingdoms of the Franks by Otto of Freising. When now the eastern Franks had begun to choose their
kings by election (for up to this time the succession of the Frankish kings, though implying agnate
succession, had not depended so much on fixed rights as on the choice by the people),’ the Roman
people decided not to choose its own king, but to accept the king whom the Germans had elected,
in order that it might have a more dependable assurance of protection. Nevertheless it did reserve
for itself a measure of right to approve or disapprove of the election, in so far as this affected the
Roman people.

4.   Such approval, furthermore, was customarily proclaimed by the bishop and solemnly attested
by a special coronation. In consequence the one that has been chosen as king by the seven electors
who represent the whole of Germany has the right to rule the Germans in accordance with their
customs; but it is by the approval of the Roman people that the same king becomes the Roman king
or Roman emperor, or, as historians often style him, king of the kingdom of Italy.’ Under that title
he holds subject to his sway all possessions that belonged to the Roman people, in so far as these
have not passed under the rule of other peoples by treaties, or by occupation of abandoned territory,
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or by right of conquest.

From this it can easily be understood also by what right, in the case of a vacancy in the Empire, the
Bishop of Rome assigns investitures of fiefs of the Roman Empire.’ The reason is that he holds the
primacy among the Roman people who are at such a time free. The business of a corporate body is
ordinarily administered in the name of that body by its leading person,’ as I have said elsewhere. In
fact the principle laid down by Cynus and Rayner that, if the Roman Emperor is prevented from
discharging the duties of his office by disease or captivity, a substitute can be appointed for him by
the Roman people itself, is by no means unsound.

XII.   Concerning the rights of heirs.
It is a clear legal principle that the person of the heir is considered the same as the person of the
deceased in all that concerns the continuation of ownership of both public and private property.

XIII.   Concerning the rights of the conqueror.
In what degree the conqueror succeeds, to the rights of the conquered will be discussed below, in
treating the effects of war.
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CHAPTER 10
On the Obligation Which Arises from Ownership

I.   The origin and nature of the obligation to restore the property of another to its owner.
1.  HAVING explained, so far as our purpose requires, the right which belongs to us over persons
or over things, we must see also what obligation in consequence rests upon us. Such obligation,
moreover, arises either from things which exist or from things which do not exist. Under the term
things I shall now include persons, so far as may be convenient for us.

2.  From things which exist there arises the obligation by which a person, who has property of mine
in his possession, is bound to do what he can to restore it to my control.’ He is bound, I say, to do
what he can; for there is no obligation to do what is impossible, or even to return the property at his
own expense. The possessor is, however, under obligation to make the possession known, in order
that the other may recover his own. Just as, in the state of community ownership, a certain equality
had to be observed, that one might have the use of the common property as well as another, so after
the introduction of property ownership a kind of mutual arrangement was entered into between
owners, that one who had another’s property in his possession should restore it to the owner. If, in
fact, the force of ownership had been limited to this, that property should be restored to the owner
only on demand, the right of ownership would have been too weak, and the protection of property
too expensive.

3.  No consideration is here given to the question, whether a person has obtained possession of the
property honestly or dishonestly; for the obligation arising from a wrong is one thing, and that from
possession of property another. The Lacedaemonians cleared themselves from the crime of
Phoebidas, who contrary to the treaty had captured the Cadmeia, the citadel of Thebes, by
condemning him; but they were themselves accused of injustice because they nevertheless kept
possession of the citadel. Xenophon remarks that this outstanding act of injustice was punished by
a special divine providence. So Cicero accused Marcus Crassus and Quintus Hortensius because
they had retained their shares of an inheritance in accordance with a will which had been forged,
though they were not to blame for the forgery.

4.  Now inasmuch as this obligation is binding upon all men, as if by a universal agreement, and
creates a certain right for the owner of property, the result follows that individual agreements, as
being later in point of time, are thereby restricted. This throws light on the passage of Tryphoninus:

Property stolen from me was deposited by a robber with Seius, who was ignorant of
the crime of the depositor. Ought Seius to restore the property to the robber, or to
me? If we take into account only the depositor and the recipient, good faith requires
that the depositor receive the property which he has deposited. If we consider the
equity of the whole matter, which includes all the persons having an interest in the
transaction, the property must be restored to me, from whom it was mast wrongfully
stolen.

He rightly adds:
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And I agree that that is justice which gives to each man his own in such a way that
it is not taken away from him in response to a more just demand of any other person.

Beyond doubt the demand of the owner is more just according to that right which we have said is
as old as ownership itself. And from this is derived the following rule, which is found in the same
Tryphoninus, that a person, who in ignorance has accepted his own property on deposit, is not bound
to return it. Furthermore the question raised by the same author a little previously in regard to goods
deposited by a person whose property has been confiscated must be decided in accordance with the
principle stated rather than according to what Tryphoninus says about the utility of punishments.

5.  As regards the nature of ownership, it makes no difference whether ownership arises from the
universal principles of law or from the law of a particular country. Ownership, in fact, always carries
with it its natural implications, and among these is the obligation on the part of every possessor to
restore property to its owner. This is affirmed by Marcianus when he says ‘that by universal
principles of law suit can be entered for property against those who possess it wrongfully.’ From this
source arises the rule laid down by Ulpian, that the finder of another’s property is under such
obligation to return it to the owner that he is not even to ask ‘a reward’ for finding it. Moreover, the
income of the property also should be restored, after deducting expenses.

II.   The obligation to restore any gain that a person has made from another’s property; this
is illustrated by many examples.
1.  As regards property no longer in existence, mankind has adopted this rule, that if you have been
made richer through possession of my property, while I did not have possession of it, you are under
obligation to the extent that you have been enriched. The reason is that in the degree that you have
been enriched from my property you have more while I have less. Now property ownership was
introduced for the purpose of preserving equality to this end, in fact, that each should have his own.’
It is contrary to nature,’ says Cicero, ‘that a man should increase his own advantage to the
disadvantage of another man.’ In another passage he adds: ‘Nature does not suffer this, that we
should increase our means, riches, and resources from the spoils of others.’

2.  So great is the justice of this maxim, that in accordance with it jurists decide many cases outside
the narrow purview of the laws, always appealing to it as most obviously fair. A man who has placed
a servant in charge of business is bound by the act of the servant, unless he has given warning that
the servant should not be trusted; but even though such a warning has been given, in case the servant
has made personal gain under an agreement, or it has been turned to the profit of the master, action
for fraud will be admissible. ‘The man who seeks gain from another’s loss,’ says Proculus, ‘seems
to act with fraudulent intent,’ and in this connection the word fraudulent includes everything which
is contrary to natural law and equity.

If at the mother’s request a person has given bail for the defender of her son, he has no right of
action against the defender under the agreement, nor has he, properly speaking, acted on behalf of
the defender, because he furnished bail out of consideration for the mother. Nevertheless, according
to the view of Papinian, such a person will have right of action (in equity, unless I am mistaken)
against the defender for services rendered, because the defender was freed by the money of the
bondsman.
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Similarly a wife, who has given to her husband money, which she could collect by law, is entitled
to a civil action for restitution, or an action in equity for the thing purchased with the money; for,
says Ulpian, it cannot be denied that the husband is richer in consequence, and the question is what
of his wife’s property he has in his possession.

If you have spent money, which my slave stole from me, thinking that it was his, I am entitled to an
action for recovery against you on that account, just as if my property had come into your possession
without a legal title.

According to the Roman law wards are not bound to repay loans; nevertheless an action in equity
will lie if the ward has thereby become richer. Again, if a debtor has pawned another’s property and
the creditor has sold it, the debtor is released, as regards his debt to the creditor, to the amount of
the price received. The reason is, Tryphoninus says, that no matter what the obligation is, it is more
just that the price received through the instrumentality of the debtor should profit him than bring
gain to the creditor. The debtor, however, will be liable to the purchaser, that he may not seek gain
for himself from. another’s loss. For even if the creditor had received from the possessor income in
excess of interest, he would be under obligation to place all the excess income to the debtor’s credit.

Similarly, if you have had dealings with my debtor, thinking that he was in debt to another and not
to me, and have borrowed money from him, this you are bound to pay to me, not because I have
loaned the money to you (for such a transaction could not be consummated except between parties
to an agreement), but because it is fair and right that my money, which has come into your
possession, should be restored to me.

3.  The later jurists rightly extend these principles to analogous cases. For example, a man, whose
goods have been sold on his nonappearance, is entitled to the money received from his property, on
properly filing an exception to the action. Another case is that a person who has loaned money to
a father for the purpose of supporting a son, in case the father had become insolvent, would have the
right of action against the son, when the son should have possession of his mother’s property.

If the two rules stated have been rightly understood, it will not be difficult to reply to the questions
which are commonly raised by jurists and by theologians who lay down rules for the tribunal of
conscience.

III.   That a person who has honestly come into possession of another’s property is not bound to
make restitution, if the property has perished.
In the first place it is clear that a person who is honestly in possession of a thing does not have to
make restitution if the thing has perished. In such a case the thing itself is not in his possession, and
he has not received gain from it. The dishonest possessor will be liable for his own wrongdoing in
addition to accounting for the property.

IV.   That such a possessor of another’s property is bound to restore the income that still remains.
Secondly, a possessor in good faith is bound to restore any income of the property that still remains.
I speak of income from the property; for the income from the possessor’s industry is not due to the
property, even if it could not be obtained without the property.
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The reason for this obligation arises from ownership. For the person who is the owner of a thing is
likewise naturally the owner of the income derived from it.

V.   That such a possessor is likewise bound to make good the income which has been used up,
if under other circumstances he would have used an equivalent.
Thirdly, the possessor in good faith is bound to make restitution for the property and its income that
have been used up, provided that he would have used just as much under other conditions. For in
that degree he is judged to be richer. Thus in the beginning of his reign Gaius Caesar Caligula
receives praise because to those to whom he restored their kingdoms he paid the income of the
intervening period.

VI.   That such a possessor is not bound to restore income which he neglected to collect.
Fourthly, a person in possession of such property is not liable for income from it which he has
neglected to collect; for he owns neither the property nor anything in place of it.

VII.   That such a possessor is not bound to make restitution of the property which he has given
to another; herewith a distinction.
Fifthly, if such a possessor has given to another a thing which was given to himself, he is not liable
for it, unless he would have given the same amount in any case, if he had not had this; for in that
case the sparing of his own property will be considered as a gain.

VIII.   That such a possessor, again, is not under obligation if he has sold a thing which he has
bought likewise herewith a distinction.
Sixthly, if such a possessor has sold property which he bought, he is not bound to make restitution
except in so far as he may have sold it at a higher price. If he has sold property which was given to
him, he is bound to restore the value, unless he has squandered the amount which he would not
otherwise have wasted.

IX.  When a person, who in good faith has bought property of another, can reserve the cost, or
apart thereof.
1.  Seventhly, another man’s property, though bought in good faith, must be restored, and the price
which it cost cannot be demanded back. This rule, it seems to me, ought to be qualified with the
proviso,’ except in so far as the owner in all probability could not have recovered possession of his
property without some expenditure,’ as, for example, if the property was in the hands of pirates.’ In
such a case, then, whatever amount the owner would willingly have expended can be deducted.
Actual possession, in fact, especially of an object difficult to recover, can be reckoned in terms of
value. In this respect, therefore, the owner is considered to have been made richer than he was after
the loss of the thing.

Consequently, although in ordinary legal usage the purchase of one’s own property is not valid, yet
Paul the jurist says that it is valid if from the beginning the agreement is that the actual possession,
which is lodged with a second party, is being bought. I do not here make the requirement that the
thing should have been bought with the intention of restoring it to the owner,’ for some say that in
such a case there arises a right of action for services rendered, though this is denied by others. The
right of action for services rendered, in fact, arises from the civil law; it contains none of those basic
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elements by virtue of which nature imposes an obligation. But we are here trying to find out what
the law of nature is.

2.  Similar is what Ulpian wrote about funeral expenses, that in this matter a just judge does not
merely have in view the action for services rendered, but rather freely follows equity, since such a
course is permitted to him by the nature of the action. Similar, likewise, is the statement made
elsewhere by the same authority, that if any one has carried on my business without regard for my
interest, but for the sake of his own gain, and has incurred some expense in transacting my business,
he has a right of action, not indeed for what he has expended, but for the amount by which I am
made richer. Thus also, in fact, the owners of goods, which have been thrown overboard to lighten
a ship, recover a part of the value from the others whose property was saved by the lightening. The
reason is that the person who has saved property that otherwise was about to perish seems in this
respect to be made richer.

X.  That purchased goods, if they belong to another, cannot rightfully be returned to the seller.
Eighthly, the person who from one man has bought property belonging to another cannot return it
to the seller, in order to save the purchase price; for the obligation of restoring it to the owner
commenced at the moment when the object came into his possession.

XI.   That a person who has in his possession property of which the owner is unknown is not
bound to turn it over to any one.
Ninthly, the man who has in his possession property of unknown ownership is not obliged by the
law of nature to give it to the poor, although this is a very noble act,’ and such procedure is rightly
established as a law in many places. The reason for this is that according to the principle of
ownership no one except the owner has any right to the property. But non-existence of an owner,
and not knowing who the owner is, amount to the same thing, so far as the man who does not know
the owner is concerned.

XII.   That according to the law of nature money received for a shameful cause, or under other
circumstances for an act which one is under obligation to perform, does not have to be restored.
Tenthly, by the law of nature whatever a person has received for a shameful cause, or for an
honorable service which it was his duty to perform, does not have to be restored. Yet such a rule has
been introduced, not undeservedly, by certain laws. The reason is that no one is bound to render
account for property unless it belongs to another. But in the case under consideration the ownership
passed with the consent of the former owner.

The case will be different if there was illegality in the method of receiving the money, as, for
example, by extortion." That, in fact, involves a different principle of obligation, with which I am
not here concerned.

XIII.   Refutation of the opinion that ownership of goods which are weighed, counted, or
measured, changes without the consent of the owner.
Let us add also this, which has been incorrectly asserted by Medina, that the ownership of another’s
property can pass to us without the consent of the owner if the things are such as are ordinarily
reckoned by weight, number, and measure. For it is said that things of this kind admit of substitution,
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that is, that they can be replaced by that which is of the same kind. Even in this case, however, such
use can be made only if consent has preceded, or may be presumed from law or custom to have
preceded, as: in the case of a loan; or if the thing cannot be given back because it has been
consumed. But such a substitution of an equivalent does not take place without consent, expressed
or implied, or in the case of necessity.



Hugo Grotius: The Law of War and Peace (1625) Page 213

©  Copyright 2005 Lonang Institute

CHAPTER 11
On Promises

I.   Refutation of the opinion that by the law of nature a right does not arise from promises.
1.  THE order of our work has brought us to the obligation which arises from promises. Here we find
ourselves at once opposed to Francois de Connan, a man of exceptional learning. For he maintains
the opinion that according to the law of nature, as well as the law of nations, no obligation is created
by those agreements which do not contain an exchange of considerations; that nevertheless such
agreements are honorably carried out if only the matter is of such a nature that it would have been
honorable and consistent with some other virtue to fulfill them even without the promise.

2.  Furthermore in support of his opinion he brings forward not only the statements of jurists but also
these reasons, that the individual, who rashly believes a person that makes a promise without any
reason for it, is not less at fault than the person who has made a worthless promise; then, that the
fortunes of all would be greatly imperilled if men should be bound by a mere promise, which
proceeds often from the love of display rather than from a purpose, or from a purpose, indeed, but
a trivial and ill-considered purpose; finally, that it is just to leave something to the honesty of each
person and not to exact fulfillment according to the necessity of an obligation; that it is disgraceful
not to fulfill promises, not because the act is unjust, but because it reveals the worthlessness of the
promise. He cites also the testimony of Cicero, who said that promises ought not to be kept if they
are of no advantage to those to whom you have made the promise, or if they are more harmful to you
than they are advantageous to him to whom you made the promise.

If, however, freedom of action is no longer possible, Connan thinks that there is due to a man not
the thing which was promised, but only what is to his interest; that, for the rest, the force which
agreements have they do not derive from themselves but from the contracts in which they are
contained or to which they are added, or from the delivery of the property; and that under such
conditions on the one side actions lie and on the other exceptions are filed and recovery forbidden.
Those agreements, in truth, which have the force of, an obligation according to the laws, such as
those containing stipulations, and certain others, derive their force from the beneficence of the laws,
which have the effect of rendering obligatory that which in itself is only honorable.

3.  Now this opinion, in the general terms in which it is stated by Connan, cannot stand. For, first,
it follows therefrom that agreements between kings and different peoples have no force so long as
no part of such agreements has been carried out, especially in the regions where no set form of
treaties or guaranteed engagements exists. Again, no reason can, in fact, be found why laws, which
are a sort of common agreement of the people and are so characterized by Aristotle and
Demosthenes, should be able to add the force of an obligation to agreements, while the desire of
each individual striving in every way to bind himself is unable to add such force, especially in cases
where the civil law offers no impediment.

There is the further fact that ownership of property can be transferred by an act of will which is
sufficiently manifest, as we have said above. Why then, since we have equal right over our actions
and over our property, may there not be transferred to a person also the right to transfer ownership
(this right is less than ownership itself) or the right to do something?
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4.  To these considerations we must add the accordant opinion of wise men.  For just as the jurists
say, that nothing is so in accord with the law of nature as that the wish of the owner should be held
valid when he desires to transfer his property to another, in like manner it is said that nothing is so
in harmony with the good faith of mankind as that persons should keep the agreements which they
have made with one another. Thus the edict concerning a promised payment of money, when on the
part of the person who made the promise no cause for the debt except the agreement had preceded,
is said to agree with natural justice. Paul the jurist also says that ‘the man who according to the law
of nations ought to pay, and on whose good faith we have relied’ - and here the word ‘ought’ implies
a kind of moral necessity - ‘is indebted by the law of nature.’

Furthermore, that is not to be admitted which Connan says, that we are considered to have relied on
one’s good faith only when action according to the agreement has commenced. For in that passage
Paul was treating of an action to recover money wrongfully paid, which is void if the money was
paid in accordance with any agreement whatsoever, for the reason that both according to the law of
nature and according to the law of nations the obligation to pay existed before any payment was
made, though the civil law, in order to remove occasions for lawsuits, did not furnish support.

5.  Cicero, moreover, in his treatise On Duties, attributed to promises such force that he calls good
faith the foundation of justice. Horace calls her the sister of justice, while the Platonists often
designate justice by the Greek word meaning ‘truth,’ which Apuleius has translated’ fidelity.’
Simonides, in fact, explained that justice consists not only in returning what had been received but
also in speaking the truth.

6.  Now in order that the matter may be properly understood, we ought carefully to distinguish the
three ways of speaking concerning things yet to come, which either are under our control, or,
according to our expectation, soon will be.

II.   That bare assertion does not create a binding obligation.
The first of these three modes of speech is an assertion, setting forth a present intention concerning
something in the future. That this assertion may be free from fault, the true expression of the opinion
held at present is required, but not the continuance of that opinion. The human mind, in fact, has not
only a natural power, but also a right, to change its opinion. If there is anything wrong in the change
of opinion, as at times happens, this is not inherent in the change, but comes from the subject-matter,
as, for example, because the first opinion was better.

III.   That by the law of nature a promise is binding, but that no legal right is thereby gained by
another.
In the second mode of speech the intention shapes itself in respect to future time with a sufficient
manifestation to show the necessity of continuance. This also may be called a sort of promise,
which, without regard to the civil law, is binding either absolutely or under conditions, but gives no
right, properly speaking, to the second party.. In many ‘cases it happens that a moral obligation rests
upon us, but no legal right is acquired by another, just as becomes apparent in the duty of having
mercy and showing gratitude; similar to these is the duty of constancy or of good faith. So in the
face of such a promise the property of the one promising can be retained, and the promisor cannot
be compelled by the law of nature to keep faith.
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IV.   What the kind of promise is by which a second party acquires a legal right.
1.  In the third way of making a promise, such a purpose as that just mentioned is manifested by an
outward sign of the intent to confer the due right upon the other party. This is a perfect promise, and
has an effect similar to alienation of ownership. It is, in fact, an introduction either to the alienation
of a thing or to the alienation of some portion of our freedom of action. To the former category
belong promises to give; to the latter, promises to perform.

A noteworthy proof of what I am saying is furnished by the Scriptures, which teach us that God
Himself, who cannot be bound by any established law, would act contrary to His nature if He did
not make good His promises (Nehemiah 9:8; Hebrews 6:18, 10:23; 1 Corinthians1:19 [1:9], 10:13;
1 Thessalonians 5:24; 2 Thessalonians3:3; 2 Timothy2:13). From this it follows that the obligation
to perform promises arises from the nature of immutable justice, which in its own fashion is common
to God and to all beings possessed of reason. In addition to this there is the judgement of Solomon:

My son, if thou art become surety for thy neighbor,
If thou hast stricken thy hand with a stranger,
Thou art snared with the words of thy mouth,
Thou art taken with the words of thy mouth.

Hence a promise is called by the Jews ‘a bond,’ and is compared to a vow (Numbers 30:4, 5, 6).

Similar is the origin of the word for promise in Greek, as is noted by Eustathius on the second book
of the Iliad: ‘The one to whom a promise is made in some way captures and binds the promisor.’
The thought is also well expressed by Ovid in the second book of the Metamorphoses, where the
promisor says to the one to whom he has given his promise, ‘My word has become yours.’

2.  With these considerations in mind we shall have no difficulty in replying to the arguments of
Connan. For the sayings of the jurists about mere promises have in view the custom introduced by
Roman law, which required a formality as the indispensable sign of a deliberate intent. And we do
not deny that there are similar laws among other peoples. Seneca, when speaking of human law and
a promise not made in proper form, says: ‘What law obliges us to perform what we have promised
to any one?’

3.   Naturally there can be other signs of a deliberate intent besides the formality, or whatsoever it
is, that the civil law requires in order to fix the rights of the parties. What is done without deliberate
intent does not, as we also believe, attain to the force of an obligation, a fact which Theophrastus
noted in his book on Laws. As to that which is done deliberately, but without an intent to grant a
corresponding right to another, we declare that a right of enforcement is not thereby naturally given
to any one, although we admit that there arises not only a question of honor, but also a kind of moral
necessity.

The passage taken from Cicero we shall treat below, when we speak of the explanation of
agreements; but let us now see what is required to constitute a perfect promise.

V.   That for a perfect promise the possession of reason on the part of the promisor is requisite;
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herein the law of nature is distinguished from the civil statutes in regard to minors.
1.  The first requisite is the use of reason; consequently the promises of madmen, idiots, and children
are null and void. A different opinion should be held in regard to minors. Although it is in fact
believed that minors possess a rather weak judgement, as also women, nevertheless this is not a
lasting condition, and in itself it is not sufficient to destroy the force of an action.

2.  Now the time when a boy begins to employ reason cannot be absolutely fixed, but must be
assumed from his daily acts, or even from what commonly happens in any region. And so among
the Jews a promise was valid which was made by a youth who had completed his thirteenth year,
or by a girl who had completed her twelfth. Elsewhere, not only among the Romans but also among
the Greeks, as Dio Chrysostom states in his seventy-fifth Oration, the civil laws with good reason
declare certain promises of wards and minors void; and against certain other promises they provide
the favor of restitution.

These, however, are the special effects of municipal law, and they therefore have nothing in common
with the law of nature or the law of nations, except that it is natural that they should be observed in
the places where they are in force. In consequence, if a foreigner makes an agreement with a citizen,
he will be bound by the laws of the latter’s country, for the reason that a person who makes a
contract in any place is under the law of that place as a temporary subject.

3.  The case will be clearly different if the agreement is made on the sea, or on a desert island, or by
means of letters between those who are at a distance. For such agreements are governed by the law
of nature alone, as are also the agreements of those who hold sovereign power, in so far as this
affects their sovereign right. For in the promises which they make in their private capacity even
those laws have effect which make the act void where this is to their own advantage, but not when
the act is to their loss.

VI.   Whether a promise given under a misapprehension is by the law of nature binding, and to
what extent.
1.  The treatment of agreements based on a misapprehension is perplexing enough. It is, in fact,
customary to distinguish between errors which affect the substance of the matter and those which
do not; to consider whether a contract was based on fraud or not, whether the person with whom the
contract was made was a party to the fraud, and whether the act was one of strict justice or only of
good faith. For in view of the diversity of these cases the writers declare some acts void and others
binding, but in such a way that they may be annulled or changed at the choice of the one injured.

The majority of these distinctions come from the Roman law, not only the old civil law, but also the
edicts and decisions of the praetors; and some of them are not entirely true or accurate.

2.  Now a method of ascertaining the truth according to nature is furnished to us by the fact that as
regards the force and effect of laws nearly every one agrees that, if a law rests upon the presumption
of a certain fact’ which does not actually obtain, then that law does not apply; for the whole
foundation for the law is overthrown when the truth of the fact fails. The decision when a law has
been based on such a presumption must be inferred from the substance, words, and circumstances
of the law.
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In like manner, then, we shall say that, if a promise has been based on a certain presumption of fact
which does not so obtain, by the law of nature it has no force. For the promisor did not consent to
the promise except under a certain condition which, in fact, did not exist. To this principle should
be referred the question in the first book of Cicero’s On the Orator, concerning the man who, falsely
believing that his son was dead, had named another as heir.

3.  If, however, the promisor was careless in investigating the matter, or in expressing his thought,
and another has suffered loss therefrom, the promisor will be bound to make this loss good, not from
the force of the promise, but by reason of the loss suffered through his fault, a subject which we shall
treat below.

On the other hand, if there was an error present indeed, but the promise was not based thereon, the
action will be valid, since true consent was not lacking. But in this case also, if the person to whom
the promise is made has by fraud caused the error, according to that other principle of obligation he
will have to make good whatever loss the promisor has suffered in consequence of the error. If the
promise only in part was based on error, it will be valid as to the remainder.

VII.   That a promise made under the influence of fear is binding, but that the person who caused
the fear is under obligation to secure the release of the promisor.
1.  No less involved is the discussion of that which is done under the influence of fear. For in this
case also a distinction is ordinarily made between a fear that is very great, either in its own nature
or with reference to the person fearing, and a fear that is slight; between a fear that is justly and one
that is unjustly occasioned; again, whether the fear was caused by the one to whom the promise is
made, or by another; and also a distinction is recognized between acts that are generous and those
that are burdensome. In accordance with these distinctions some acts are said to be void, others
revocable at the will of the promisor, and others entitling to entire restitution. In regard to all these
cases there is a great variety of opinions.

2.  On the whole I accept the opinion of those who think that the person that makes a promise under
the influence of fear is bound by it, if the municipal law, which can annul or diminish an obligation,
is not taken into consideration. For in such a case there is a consent, not conditional, as we just now
said in regard to the person in error, but absolute. As Aristotle, in fact, has rightly stated, the man
who throws his property overboard because of the fear of shipwreck would wish to save it
conditionally, if there was no danger of a shipwreck. But, considering the circumstances of the place
and time, he is willing to lose his property absolutely.

At the same time, this, I think, is indubitably true, that if the person to whom the promise is made
has inspired a fear, not just but unjust, even though slight, and the promise has resulted therefrom,
he is bound to release the promisor, if the latter so wishes, not because the promise was without
force, but on account of the damage wrongfully caused. The exception to this, which is allowed by
the law of nations, I shall explain below in its proper connection.

3.  The rule, that some acts are made void on account of fear inspired by a different person’ from
the one with whom the agreement is made, belongs to municipal law, which often makes void or
revocable acts that were freely performed, but performed by a person possessed of weak judgement.
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Here I wish to assume also the repetition of what I said above about the force and effect of municipal
law. What effect an oath has in strengthening promises we shall discuss below.

VIII.   That, in order that a promise may be valid, that which is promised ought to be within the
power of the promisor.
1.  In order that a promise may be valid, the subject of it ought to be either actually or potentially
under the control of the promisor.

In the first place, then, promises to perform an act which is in itself illegal are not valid; for no one
has, and no one can have, a right to do anything that is unlawful. A promise, as I said above, takes
its force from the power of the promisor, and does not extend beyond. When Agesilaus was asked
about a promise, he replied ‘If it is just, well and good; but if not, I only said it, I did not make a
promise.’

2.  Again, if the thing is not at present within the power of the promisor, but may be at some future
time, the validity of the promise will be in suspense; under such circumstances the promise ought
to be thought of as made on the condition that the thing should come into the power of the promisor.
But if the condition under which the thing can come into the power of the promisor implies his
power to obtain it, the promisor will be bound to do whatever is morally right, in order to fulfill the
promise.

3.  In this class also ordinarily the civil law makes many promises void which would naturally be
binding. Such is the promise of future marriage by a man or woman who is now married; such also
are nova few promises made by minors, or by children subject to parental control.

IX.   Whether by the law of nature a promise to do an illegal act is binding; explanation, with a
distinction.
At this point the question is customarily raised, whether the promise to perform an act which by
nature is morally wrong is by the law of nature valid; as if, for instance, something should be
promised to a man for committing a murder.

In such a case it is clear that the promise itself is criminal; for it is made to this end, that another may
be induced to commit a crime. However, not everything which is done wrongfully loses the effect
of a right, as is apparent in the case of an extravagant gift. But there is this difference, that when
such a gift has been made the wrongful act comes to an end; for the property is left in the hands of
the recipient, without further harm. In promises made for a wrongful cause, however, the fault
continues as long as the crime has not been committed; for during so long a time the fulfillment of
the promise as an allurement to crime carries a moral blemish within itself, and this comes to an end
only after the crime has been committed. Hence it follows that up to this time the effectiveness of
such a promise is in suspense, just as we said above in regard to the promising of a thing which is
not in our power. But when the crime has been committed the force of the obligation, which from
the beginning was not intrinsically lacking but was restrained by the accompanying wrong, is
revealed. An example of this can be adduced in the case of Judah, the son of Jacob, who paid the
promised hire to Tamar, whom he thought a courtesan, as if it were due.’
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Now if the injustice of the one to whom the promise was given has furnished the occasion for it, or
if there is unfairness in the contract, the proper remedy is a different question, which we shall treat
presently.

X.   What should be thought of a promise made to obtain a thing which was already due before
the promise.
If we look to the law of nature, what is promised for a cause already due is not on that account the
less obligatory, in the light of the principles which we stated above in regard to the accepting of
another’s property. For a promise, even if made without a cause, by the law of nature would be
binding. But in this case also loss through extortion, and unfairness in the contract, will have to be
made good according to the rules which are to be laid down later.

XI.   The method of making a firm and binding promise in person.
As regards the mode of making a promise, that also, as we said about the transfer of ownership,
requires an external act, that is, an adequate indication of intent, for which sometimes a nod may
suffice, but more often the spoken word or writing is employed.

XII.   The method of making a binding promise through the agency of others; also concerning
ambassadors who exceed their powers.
But we may be obligated also by another, if there is no doubt concerning the intent with which we
chose him as our agent,’ whether specifically for the business in hand, or under a general
appointment. In the case of a general authorization it can happen that our agent may obligate us by
acting contrary to our desires as expressed to him alone. In such a case two acts of will must be
distinguished, one by which we bind ourselves to ratify whatever our agent does in business of such
a nature, and the other by which we bind him not to act except according to our directions, which
are known to him but not to others.

This distinction is to be noted with respect to those promises which are made on behalf of kings by
ambassadors, by virtue of the power contained in their credentials, but which exceed their secret
instructions.’

XIII.   To what extent obligations incurred through the agency of ship-captains and through
business agents arise from the law of nature; wherein also an error of the Roman law is pointed
out.
From this we can understand also that actions associated with the transactions of ship-captains and
business agents, which, strictly speaking, are elements of actions rather than actions, come within
the purview of the law of nature.

In this connection it should be added that by the Roman law the provision was wrongfully
introduced that shipowners should individually be wholly responsible for the acts of the captain.
This provision, in fact, is neither in accord with natural justice, which considers it sufficient if
individuals are responsible according to their proportionate shares, nor is it advantageous for the
public good. Men are deterred from engaging in commerce if they are afraid that they will be held
accountable for the acts of the captain as if to any limit.
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For such reasons among the Dutch, whose commerce has greatly flourished for a long time, that law
of the Romans was not formerly, and is not now, observed. On the contrary the principle has been
established that, in respect to responsibility for the acts of the captain, all the owners together are
liable for no more than the value of the ship and the cargo.

XIV.   That the acceptance of a promise is necessary to make it binding.
In order that a promise may transfer a right, the acceptance of it is no less necessary than when a
transfer of ownership’ is made; yet in this case also it is understood that a preceding request
continues, and has the force of an acceptance. And no obstacle is presented to this view by the rule
of the civil law concerning promises made to the state. Nevertheless this consideration has led some
to judge that the act of promising is alone sufficient. However, the Roman law does not say that the
promise has full binding force before the acceptance, but forbids the revocation of the promise, in
order that the acceptance may be possible at any time.

This effect does not follow from the law of nature but merely from the civil law. Not unlike it is the
effect of the custom which the law of nations has introduced on behalf of infants and idiots. For in
the interest of such persons, just as the law supplies the intent to possess the things which are sought,
so it supplies also the intent to accept them.

XV.   Whether an acceptance ought to be made known to the promisor; explanation, with a
distinction.
This question is also commonly raised, whether it is sufficient that the acceptance be signified, or
whether, in fact, the acceptance ought also to be made known to the promisor before the promise
attains its full effect.

It is certain that a promise can be made in both ways, either thus: ‘I desire that this be valid, if it be
accepted’; or thus: ‘I desire that this shall be valid if I shall have understood that it has been
accepted.’ In promises which deal with mutual obligations the latter meaning is assumed, but in
merely generous promises it is better that the former meaning should be believed to be present,
unless something else should appear.

XVI.   That a promise can be revoked if the one to whom it was made died before accepting it.
Hence it follows that before acceptance a promise can be revoked without injustice, since the right
has not yet been transferred; and such a revocation will even be without inconsistency if in truth the
promise was made with the intent that it should begin to be binding only after acceptance.

Furthermore a promise can be revoked if the person to whom it was made dies before accepting it,
for the reason that the acceptance seems to have been submitted to his decision and not to that of his
heirs. It is, in fact, one thing to wish to give to a man a right which will pass to his heirs, and another
to wish to give directly to the heirs; I for it makes a great difference upon whom the favor’ is
conferred. This is in accord with the response of Neratius, ‘that it did not seem to him that the prince
would have granted to a dead man what he had granted to the person who he thought was living.’

XVII.   Whether a promise is revoked on the death of an intermediary; explanation, with
distinctions.
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1.  A promise can be revoked also on the death of the person who has been chosen to convey orally
the promisor’s intent, for the reason that the obligation had been based on his words. The situation
is different in the case of a messenger who has not an instrumental part in the obligation, but is
merely the bearer of the obligatory instrument. Similarly letters, which indicate consent, can be
carried by any one.

Further, we must distinguish between the servant who has been chosen to report the promise and the
agent authorized to make the promise himself. In the former case the revocation will be fully
binding, even if it be not known to the servant; but in the second case a revocation will not be valid,
because the .right of promising was dependent on the will of the representative himself, and this will
was without fault in promising, because lacking knowledge of the revocation. So, again, in the
former case a donation can be accepted after the death of the giver, as being completed on the one
side, though it had been subject to revocation; and this is easier to perceive in the case of embassies.
In the second case the gift cannot be accepted, because it was not made but merely ordered to be
made.

2.  In case of doubt the conclusion is that it was the intent of the person who directed the making of
the promise that it be fulfilled, unless some great change has occurred, such as. the death of that
person. Nevertheless there may be presumptions which suggest a different decision, and which ought
to be easily admitted, so that a gift which was to be given for a worthy cause may be made. In a
similar manner the question formerly discussed, as to whether a right of action on the order to make
a promise exists against the heir, can be settled; on this matter the author of the Ad Herennium
reports that the praetor Marcus Drusus gave a decision on one side, and Sextus Julius on the other.

XVIII.   Whether a promise is revocable after acceptance by a proxy; explanation, with
distinctions.
1.  Disputes are wont to arise also in regard to an acceptance given by proxy. In such cases we must
distinguish between a promise made to me about giving something to another and a promise
conveyed in the name of the person to whom the thing is to be given. If the promise has been made
to me without regard to the question whether I am personally interested - a distinction which was
introduced by the Roman law - it seems that in accepting by the law of nature I am given the right
of effecting the transfer of the right to the other party, if he also accepts, and in such a way that in
the meantime the promise cannot be revoked by the promisor. On the other hand I who have
received the promise may remit it. For this opinion is not inconsistent with the law of nature, and
it is particularly in harmony with the wording of such a promise. And to me it is not a matter of
indifference whether another person receives a favor through me.

2.  Now if the promise has been conveyed in the name of the person to whom the thing is to be given
the distinction must be made whether the one who accepts it has a special authorization to accept
it, or an authorization so general that such an acceptance ought to be considered as included therein,
or whether he has no authorization whatever. Where such an authorization has preceded I do not
think that we should insist on the further inquiry whether the person is his own master or not, as the
Roman law provides; we should rather consider that by such an acceptance the promise. is fully
completed, because consent can be transmitted and indicated even by the agency of a servant. I am
in fact considered to wish what I have entrusted to the will of another, if he also wishes it.
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When, however, there is no authorization, if another to whom the promise was not made should with
the permission of the promisor accept it, the result will be that the promisor is not permitted to
revoke his promise until the person whom it concerns has accepted or refused. Yet in the meantime
the one who has accepted cannot remit the promise, for in this case he was not employed to accept
a right, but merely to bind the good faith of the promisor in fulfilling the favor. And yet the situation
is such that, if the promisor should revoke his promise, he would be acting contrary to good faith
and not against the individual right of any one.

XIX.   At what time a burdensome condition can be added to a promise.
From what has been said we can understand also what ought to be thought about the addition of a
burdensome condition to a promise. This can, in fact, take place so long as the promise has not been
completed by acceptance, nor made irrevocable by giving a pledge. Moreover a burdensome
condition to the advantage of a third party can be revoked so long as it has not been accepted by that
party.

There are, nevertheless, some who think differently in regard to this matter, as well as on other
questions. But the natural equity is so easily apparent to one who examines the matter rightly that
it does not need many proofs.

XX. How an invalid promise can be made binding.
The question is also commonly discussed, how a promise, which was based on a misunderstanding,
can be made valid if, after the error has been found out, the promisor wishes to keep his promise.
The same question can be raised also in regard to promises which the civil law makes void because
of fear, or for any other cause, if the cause has afterwards ceased to have effect.

To confirm such promises some require merely a mental act which, joined with the previous external
act, they consider sufficient to produce a binding obligation. Others, who are dissatisfied with this
requirement, because an external act cannot be the sign of a mental resolve which comes later,
require a new verbal promise and acceptance.

The truth rather lies between these two views. An external act is indeed required, but it is not
necessarily expressed in words; for the retention of the thing promised by the person to whom the
promise was made, and the abandonment of it on the part of the promisor, or some similar act, may
suffice to indicate consent.

XXI.   That promises without cause are not void by the law of nature.
In order that the civil law may not be confused with the law of nature, this statement also must not
be omitted, that promises, which have no cause expressed, are not by the law of nature void, any
more than material gifts.

XXII.   To what degree a person who has promised an act of another is bound by the law of
nature.
A person who has promised the act of another is not held accountable for the material interest
involved, provided he has not omitted to do what he could on his own part to secure the action,
unless the words of the promise or the nature of the business add a more strict obligation. ‘As if he
had fulfilled his pledge,’ says Livy, ‘because he had not been to blame for its non-performance.’



Hugo Grotius: The Law of War and Peace (1625) Page 223

©  Copyright 2005 Lonang Institute

CHAPTER 12
On Contracts

I.   The division of men’s acts which are advantageous to other men; first, into simple acts and
acts of a mixed character.
Of the acts of men which are advantageous to other men, some are simple, others of a mixed
character.

II.   The division of simple acts into those that are merely acts of kindness and those that involve
a mutual obligation.
Some simple acts are merely kind, others are reciprocal." The kindnesses either are unmixed or
involve a kind of mutual obligation. Unmixed kindnesses are either fulfilled in the present, or are
directed to the future. A useful deed is accomplished in the present, and in regard to this it is not
necessary to speak; while it is advantageous, to be sure, it has no legal effect. Of the same character
is a donation by which ownership of property is transferred, and that topic we treated above, when
the matter of acquiring ownership was under consideration. Not only promises to give but also
promises to perform are directed toward the future; these also we have already treated.

Advantageous acts which involve a mutual obligation are those which dispose of property without
alienation, or accomplish a deed in such a way that some effect remains. Such in regard to things
is the permission to use, which is called a gratuitous bailment; and in regard to deeds the undertaking
of a costly service, or one implying obligations, which is called a mandate; one form of the mandate
is the deposit in trust, which involves the expenditure of labor in guarding and keeping a thing.
Similar to such acts, again, are promises to act, except that, as we have said, the latter are directed
toward the future; and this we wish to have understood also concerning the acts which are now to
be discussed.

III.   Also into reciprocal acts, which sometimes separate the parties.
1.  Reciprocal acts either separate the parties or produce a community of interests. Those acts which
are separative the Roman jurists rightly divide into these classes: I give that you may give; I do that
you may do; I do that you may give.  On these classes see the jurist Paul in the Digest, XIX. v. 5.

2.  But from this classification the Romans omitted certain contracts, which they themselves called
specified contracts, not so much for the reason that they have a special name (for reciprocation,
which they exclude from the specified contracts, has this characteristic) as for the reason that such
contracts had received a certain force and character from their more frequent use,’ so that that could
be understood from their name alone, even if nothing had been specified in particular. For this
reason also certain formulas of action had been established in relation to such contracts, while in the
other and less usual contracts only that was included which had been stated; in consequence no
common and customary formula was given to them,, but one appropriate to the act, which was
therefore called a formula in prescribed words.

By reason of more frequent use in specified agreements, if certain required conditions were present
(as in a sale, if the price had been agreed upon), the necessity of carrying out the agreement was
imposed, even if the matter was still fresh, that is, before anything had been done by either of the
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parties. But in those less common contracts, while the matter was still fresh there was granted liberty
to withdraw, that is exemption from penalty, because the civil law withdrew its compelling force
from such agreements, so that they were based on the good faith of the contracting parties alone.

3.  But the law of nature ignores these distinctions; and indeed the contracts, which are called
unspecified by the jurists, are neither less natural nor less ancient. In fact the exchanging of
commodities, which is reckoned among the unspecified contracts, is both simpler and more ancient
than purchase." And Eustathius in his comment on Homer’s Iliad (Book X), in treating of a public
contest for which a prize had been offered, explains the Greek word for ‘seek to gain’ in Homer as
‘take in exchange,’ adding that ‘this and other such matters are a sort of contract ‘; and in fact it is
of the class’ I do that you may give.’ Therefore, in accordance with nature we shall refer all those
separative contracts to the three classes which we have mentioned, without making any distinction
of the specified and unspecified.

4.  We shall say, then, that in the agreement to give that there may be giving in return a person gives
a thing directly for a thing, as in that form which is particularly called exchange of commodities, and
is, without doubt, the most ancient form of commerce; or money is given for money,’ which
merchants in ancient Greece called money-changing and we today call exchange; or a thing is given
for money, as in buying and selling; or the use of one thing for another thing, or the use of one thing
for the use of another, or the use of a thing for money; this last is called letting and hiring. But under
the term ‘use’ we here understand not only the bare use but the use which is joined with the
enjoyment of the income, whether this is temporary, or restricted to a person, or hereditary, or
restricted in any other manner whatsoever; an example among the Jews is the contract which lasted
till the year of jubilee.

One gives as a loan, however, in order that, after an intervening time, the same amount, and that of
the same kind, may be given back; and this is applicable to those things which are reckoned by
weight, number, or measure, to other things as well as to money.

5.  The exchanging of an act for an act may have innumerable forms, according to the diversity of
the acts. But I do that you may give. In the one case, I do that you may give money; this in acts of
daily service is called letting and hiring, and in the act of guaranteeing indemnity against chance
losses it is called a guarding against risk, or, in everyday speech, insurance, a form of contract which
was formerly scarcely known, but is now very common. In other cases [I do] that you may give a
thing or the use of a thing.

IV.   Reciprocal acts that sometimes contribute to a community of interests.
Acts which contribute to a community of interests bring about a sharing in activities or in things, and
turn these to the common advantage; all such acts come under the head of joint undertakings. In this
class is included also an association for purposes of war, as among us the frequent union of privately
owned vessels against pirates

or other assailants, which is now commonly called an admiral’s force, and by the Greeks was named
‘a sailing together’ or ‘a joint sailing.’
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V.   That acts of mixed character may be mixed in respect to their main elements.
Acts are of a mixed character, either in their essential elements or through the association of another
act. Thus if I knowingly buy a thing at a price higher than it is worth, and give the excess in price
to the seller, the act will be partly gift, partly purchase. If I promise money to a jeweler for making
rings for me out of his own gold, the transaction will be partly purchase, partly hiring. So in a
partnership it happens that one party contributes services and money, the other money only.

In a feudal contract the granting of the fief is a kindness, but the agreement to render military service
in return for protection is a contract, of the form I do that you may do.’ If, furthermore, the burden
of a yearly payment is added, the transaction to that extent is blended with leasing. Also a loan on
things at sea is a mixed contract, which consists of a contract for a loan and an insurance against
loss.

VI.   Or such acts may be of mixed character only by reason of an additional act.
An act becomes of mixed character by the addition of another act, as in giving security, or in putting
up a pledge. For the giving of security, if you look at the transaction as between the surety and the
principal debtor, is in the main a mandate; as between the creditor and the surety, who receives
nothing, it seems merely an act of generosity, but because the giving of security is added to
burdensome contracts it is customarily judged a part of the same act. So the giving of a pledge seems
in itself an act of generosity, by which the retention of a thing is granted; but this also derives its
nature from the contract, for which it furnishes security.

VII.   What acts are called contracts.
Now all acts of benefit to others, except mere acts of kindness, are called contracts.

VIII.   That equality is required in contracts; and first, equality as regards preceding acts.
The law of nature enjoins that there be equality in contracts, and in such a way that the party who
receives less acquires a right of action from the inequality.

This equality is required both in the acts and in the matter with which the transaction is concerned;
and in respect to the acts it covers the preceding as well as the principal acts.

IX.   That equality is required in contracts as regards knowledge of the facts.
1.  To the preceding acts consideration pertains that the person who is making a contract with any
one ought to point out to him the faults of the thing concerned in the transaction which are known
to himself.’ This is not only prevailingly established by the civil laws but is also consistent with the
nature of the act. For between the contracting parties there is a closer union than ordinarily obtains
in human society. In this way an answer is made to what Diogenes of Babylon said in treating of this
question, that all things which are not mentioned are not concealed, and that it is not necessary for
me to say everything which it is useful for you to know, as in the case of the heavenly bodies.

The nature of a contract which was devised for the sake of mutual advantage in fact demands
something more intimately related. Ambrose well said:

In contracts it is ordered that the faults in things which are sold be made known; and
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if the seller has not declared these the contracts are held void by action for fraud,
even if the property has passed into the possession of the purchaser.

Lactantius had said:

The man who, having in view only his own gain and advantage, has not called attention to
the mistake of the seller, in order that he may buy a piece of gold at a cheap price, or does
not declare the truth about a runaway slave or a fever-infected house that he is selling, is not
a wise man, as Carneades would have him seem, but a shrewd and clever rogue.

2.  The same thing, however, should not be said in regard to circumstances which have no direct
connection with the thing contracted for; as if any one should know that many ships were in route
bringing grain. The giving of such information is, in fact, a part of one’s duty, and praiseworthy, so
that often it cannot be omitted without violating the rule of love. Yet such omission is not unjust,
that is, it is not inconsistent with the right of the one with whom the contract is made. That, then, is
in point here, which the same Diogenes, as quoted by Cicero, aptly said: ‘I have brought my goods,
I have displayed them for sale; I am selling my own at no higher price than others, perhaps even at
a lower price, since I have a greater amount. Whom do I injure?’

In general, therefore, it is not necessary to follow the statement of the same Cicero, that you practice
concealment when, for the sake of your own gain, you wish that those, whose interest it is to know,
shall be in ignorance of what you know. This is applicable only when those facts are considered
which are intimately connected with the subject of the transaction, as in the case of a house which
is infected with pestilence, or which the magistrates have ordered to be pulled down; examples
which you may find in the same passage of Cicero.

3.  But it is not necessary that faults known to the person with whom you are dealing should be
mentioned, as the servitude attached to the house which Marcus Marius Gratidianus sold to Gaius
Sergius Orata, after having previously bought it of him. Equal knowledge on both sides, in fact, puts
the contracting parties on an equal footing.’ Horace says:

Scot free the man will take his price, I think;
Forewarned you bought a faulty thing.

This point was noted also by Plato in the eleventh book of the Laws.

X.  That equality is required in contracts as regards freedom of choice.
Not only in the knowledge of facts but also in the freedom of choice there ought to be a kind of
equality between the contracting parties. Not indeed that any preceding fear, if justly inspired, ought
to be removed, for that is outside of the contract; but that no fear should be unjustly inspired for the
sake of making the contract, or, if such fear has been inspired, that it should be removed.

With this point in view the Lacedaemonians annulled the purchase of land which the Eleans had
forced the owners to sell by reason of fear, ‘thinking that it was no more just to extort property from
weaker persons under the semblance of purchase than through fear alone,’ as Xenophon says. Yet,
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in the proper place, we shall see what exception there is to this rule, according to the law of nations.

XI.   Secondly, that equality is required in the act of making a contract, if it be a contract
requiring an exchange.
1.  The equality demanded in the principal act of a contract is, that no more be exacted than is just.
This is hardly applicable in the case of contracts involving beneficence. For if any one should make
a bargain for something as a slight reward in return for a loan, or for service rendered in executing
a commission, or in looking after a deposit in trust, he will not act wrongfully, but he will be mixing
the contract, that is, he will make it in part a contract of exchange instead of being wholly
beneficent.

In all contracts with exchange of considerations, however, the rule should be carefully observed.
And there is no reason why one should say that whatever either party has promised in excess should
be considered a donation. Such is not ordinarily the intention of persons making contracts of this
kind, and such an intention ought not to be assumed unless it is apparent. Whatever, in fact, the
parties promise or give, they should be believed to promise or give as on an equality with the thing
which is about to be received, and due by reason of that equality.

2.  John Chrysostom says: ‘In making contracts, and in buying or selling anything, whenever we
strive and toil in every way to pay less than a fair price, is there not a kind of thievery in the act?’
The author of the life of Isidore in Photius relates that when Hermias wished to buy anything which
was offered at less than a fair price he added whatever was lacking so as to pay the proper price,
because he thought that to act otherwise was a form of injustice, and injustice of a sort to escape the
notice of most persons. Also the Jewish scholars in this way interpret the law found in Leviticus
25:4. and 7 [25:14 and 17].

XII.   Thirdly, there should be equality in the subject of the contract; explanation thereof.
1.  There remains equality in the subject of the contract, consisting in this, that although nothing has
been concealed which ought to have been said, and no more has been exacted than was considered
due, nevertheless if an inequality has been detected in the transaction, although without the fault of
either party because, for example, the fault was hidden, or because there was a mistake in the price
this inequality should be made good, and something should be taken from the one who has more and
given to the one who has less; for in the contract it was proposed, or ought to have been proposed,
on both sides, that each should receive the same amount.

2.  The Roman law did not establish this rule to apply to every inequality, for it does not follow up
trivial differences, since it judged that a multitude of lawsuits would result; but the rule is applicable
in sufficiently important differences, as those which exceed one-half of the just price. Beyond doubt,
as Cicero says, the laws deal with injustices so far as these can be laid hold of, but the philosophers
deal with injustices so far as they can be distinguished by reason and intelligence. Those persons,
in fact, who are not subject to the civil laws ought to follow the same rule, which right reason tells
them is fair. Furthermore, this rule should be observed even by those who are subject to laws
whenever the transaction involves what is morally right and blameless, even if the laws do not grant
or take away a right, but merely for certain reasons refuse to lend their aid to what is right.
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XIII.   What equality ought to obtain in acts that are wholly acts of kindness, or partly acts of
kindness.
1.  But it is to be noted that a kind of equality is to be maintained also in contracts of beneficence,
not indeed of the same degree as in contracts requiring an exchange but in accordance with the
supportive character of the transaction, in order that a person may not suffer loss from his own
generosity. Therefore a mandatary ought to be indemnified for expenses incurred and for loss which
he has suffered in consequence of the mandate. A bailee, too, is bound to make good a thing lost,
because he is under obligation to the owner not merely on account of the thing, that is, by reason of
the force of ownership, by which, as we stated above, a temporary possessor would be bound, but
also by reason of the acceptance of a favor.

This rule holds good except in case the thing would have completely perished also in the possession
of the owner; for in such a case the owner would have lost nothing through the bailment. The
acceptor of a gratuitous deposit, on the contrary, receives nothing beyond confidence in his good
faith, and so, if the thing is lost, he will not be held liable, either in respect to the thing, because it
does not exist and he is not made richer by it, or by reason of the acceptance of the thing, since in
accepting he did not receive a favor but conferred it. In the case of a pledge, as also of a thing that
has been hired, an intermediate course ought to be followed, in order that the receiver may not be
made liable for any and every mishap, as a borrower is.  And yet he ought to exhibit more diligent
care than one who accepts a deposit; for the acceptance of a pledge is usually without profit, but is
ordinarily associated with a burdensome contract.

2.  Now all these rules are in truth in conformity with Roman law. Yet they did not have their origin
in the Roman law, but in natural justice, and therefore the same legal provisions will be found
among other nations also. Thus among other writers they are found in the Guide of the Perplexed
(Book III, chapter xliii) by the Jew Moses Maimonides. Seneca had reference to this rule when he
said that some are under obligation to exhibit fidelity, others to furnish protection. In accordance
with this rule judgement must be passed on other contracts also.

Having now discussed the general subject at sufficient length for our purposes, let us run over some
special questions in regard to contracts.

XIV.   In what way the price of an object ought to be estimated in a sale, and for what reasons it
may justly increase or decrease.
1.  The most natural measure of the value of each thing is the need of it, as Aristotle has rightly
shown. This becomes the paramount consideration in the exchange of objects among barbarous
peoples. Nevertheless this is not the only measure. For the desire of men, which controls the price
of things, covets many things more than their need requires.’ Luxury,’ says Pliny, ‘set the price for
pearls.’ In his argument Against Verres, Cicero says of statues: ‘The limit of value in these things
is the same as the limit of our desire for them.’

On the contrary, it happens that the most necessary things are of less value because of their
abundance. Seneca has made this plain by many examples in his On Benefits, Book VI, chapter xv,
where he adds also the statement: ‘The price of everything depends upon circumstances. Though you
have praised those things highly, they are worth only as much as they can be sold for.’ Paul the jurist
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says: ‘The prices of things are not fixed by the desire or the use of individuals, but by common
estimation’; that is, as he elsewhere explains, the value which all put upon them. Hence it comes
about that a thing is valued at the price commonly offered or given for it; and that price is not so
limited that it may not have a range of variation within which more or less may be given or asked,
except in cases in which the law has established a definite price ‘at a fixed point,’ as Aristotle says.

2.  Moreover, with respect to the current price, account is ordinarily taken of the labors and
expenditure of the dealers. The price, again, is wont to change suddenly according to the abundance
or scarcity of buyers, of money, and of commodities. Also circumstances may by accident arise, on
account of which a commodity may lawfully be bought or sold above or below its normal price;
such, for example, as an expected loss, absence of profit, personal fancy, or sale or purchase, as a
favor to another, of that which would not otherwise have been bought or sold. Such exceptional
circumstances should be made known to the person with whom we are dealing. Also, we can take
into account the loss or absence of gain which arises from deferred or anticipated payments.

XV.   When according to the law of nature a sale is completed, and when ownership is
transferred.
1.  It must also be noted that in selling and purchasing the ownership may be transferred without
delivery from the very moment of the contract, and that this is the most simple form. So in the
opinion of Seneca a sale ‘is an alienation and a transfer to another both of one’s property and of
one’s right ‘; for that is also the method used in an exchange of commodities. But if it has been
agreed that ownership shall not pass immediately the seller will be under obligation to give
possession according to contract, and in the meantime both gain and loss in the commodity will fall
to the seller.

These, then, are fictions of the civil law not universally recognized, that sale and purchase consist
in guaranteeing that one may have the property and right of recovery if dispossessed; also that the
property shall be at the risk of the purchaser and that the income from it shall belong to him even
before ownership passes. On the contrary many lawgivers have enacted that up to the time of
delivery the seller should have the profit of the commodity, as well as the risk, as Theophrastus
noted in a passage found in Stobaeus; in the same passage you may find also many other rules
concerning the formalities of sale, of payment to bind the bargain, and of retraction, all very
different from the Roman law. Thus also among the people of Rhodes, as Dio of Prusa noted in his
Rhodian Oration, a sale and some other contracts were commonly completed by entry in the public
records.

2.  This rule also should be known, that if an object has been sold twice, of the two sales that will
be effective which has included in itself immediate transfer of ownership, either by delivery or in
some other way. For by this act the essential control over the object passes from the seller, a result
which is not brought about by a promise alone.

XVI.   What monopolies are contrary to the law of nature or the law of love.
Not all monopolies are contrary to the law of nature. Sometimes, in fact, monopolies may be
permitted by the sovereign power for a just cause and with a fixed price. The history of Joseph,
when he ruled Egypt as royal governor, furnishes us a notable example of such a case. So also under
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the Romans the Alexandrians had ‘monopoly’ of Indian and Ethiopic wares, as Strabo relates.

A  monopoly can also be established by private persons, if only with a fair price. But those who
make a compact, as did the oil merchants in the Velabrum, that goods may be sold at a higher price
than the current range of prices, or by violence or fraud hinder a larger supply from being imported,
or buy up all the goods in such a way that they sell at a price which is unfair at the time of sale, are
committing a wrong, and are bound to make good the loss. If in any other way they hinder the
importation of merchandise, or so buy it up that they may sell it at a price which is higher, but under
the circumstances not unfair, they are violating the rule of love, as Ambrose shows by many proofs
in his third book On Duties; but, properly speaking, they do not violate the rights of another.

XVII.   How money serves as the medium of exchange.
As regards money, we should know that it acquires its function naturally, not by reason of its
material alone, nor by reason of a special name or form, but because it has a more general character
by which it is compared either with all things, or with the things that are most necessary. Its value,
if not otherwise agreed upon, must be fixed according to the time and place of payment. Michael of
Ephesus, in his commentary On the Nicomachean Ethics, Book V, says:

It is possible in the case of coined money to see the same thing which happens as a
result of need. For as our need is not always the same, and what others have is not
always equally necessary for us, so coined money does not always have the same
value but varies; while formerly it had a greater value, later it has had less or none.
Nevertheless, in general, the value of coined money is more stable, and on that
account we are accustomed to use it as a measure of other things, which are
compared with it.

The meaning of the passage is, that whatever is employed as a measure of value for other things
ought to be of such a character that in itself it shall vary as little as possible. Such, moreover, in the
class of things possessed of value, are gold, silver, and copper. For in themselves these metals have
almost the same value everywhere, and always. But just as other things of which men are in need
are plentiful or rare, so likewise money made of the same material and of the same weight has now
a greater value, now a less.

XVIII.   By the law of nature nothing should be deducted from the price of rent on account of
unfruitfulness or similar misfortunes; also what rule holds if the first renter is hindered from
using a thing and it has been rented by another.
‘Renting and hiring,’ as Gaius rightly said, ‘is very near to selling and buying, and is subject to the
same rules.’ The price, in fact, corresponds to the rent or hire, and the ownership of the thing to the
right of user. Therefore, as the loss of the property itself falls upon the owner, so by the law of
nature, in the case of unfruitfulness and other misfortunes which hinder the use, the loss is borne by
the renter; and the person letting the property will not on that account have less right to the promised
rental, for the reason that he himself transferred the right to use, which had that value at the time.

This rule, however, can be changed both by laws and by agreement. Nevertheless if the landlord has
rented the land to another tenant while the first renter was hindered from working it, whatever he
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has thereby gained he will repay to the first renter, in order that he may not become richer at
another’s expense.

XIX.   How a just payment for services may be increased or diminished.
In regard to a sale I said that a thing can be sold at a higher price or bought at a lower one if it is sold
or bought as a favor to the other party, when it would not otherwise have been sold or bought. The
same rule should be understood in regard to the renting or hiring of property or service. If one
service can be useful to more than one person, as for the undertaking of a journey, and if the
contractor has bound himself firmly to several individuals, in case the law interposes no hindrance,
he will be able to demand from each the payment which he would have exacted from the one. The
fact that the service will be useful to a second person also is outside the contract which was entered
into with the first party, and it does not in any degree diminish the value of the service in respect to
the first party.

XX.  By what right interest is forbidden.
1.  In connection with a mutuum the question is commonly raised, by what right is interest
forbidden?

Although it is the more generally accepted opinion that interest is forbidden by the law of nature,
yet Abulensis holds the opposite view. And the arguments advanced on the other side do not seem
to be such as to require assent. For what is said of a mutuum, namely, that it is without charge, may
be said also of a commodate. And yet, although it is not unlawful to demand a price for the use of
a thing, such a demand may cause the contract to pass under another name.

The argument is not more convincing, that money is by its own nature unproductive. For houses and
other things naturally unfruitful’ are rendered productive by the industry of men. This is more
plausible, that in the case under consideration the thing is returned for the thing; that the use of the
thing cannot be distinguished from the thing when the use of the thing consists in using it up; and
that, therefore, nothing ought to be demanded for such use.

2.  But it is to be noted that although the usufruct of things which perish in use, or are transferred
to the ownership of another, is said to have been introduced by a decree of the Senate, nevertheless
it was not thereby brought about that there should be a usufruct properly speaking; but the word
usufruct was dealt with, and certainly according to its proper interpretation this word does not accord
with such a law. Yet from this it does not follow that there is no such right, or that it is not capable
of evaluation, since on the contrary it is certain that if any one should yield such a right to the owner
money could be demanded on that account. So also the right of repaying money or wine only after
a certain time is something capable of being evaluated; for he pays less who pays later. And so’ in
reciprocal usage’ the use of money is compensated for by the fruits of an estate. What is said against
interest by Cato, Cicero, Plutarch, and others,’ has in view not so much its intrinsic nature as its
usual accompaniments and results.

3.  Whatever may be thought of this matter, for us the law given by God to the Jews, which forbids
Jews to loan money on interest to Jews, ought to suffice. For the substance of this law, if not
necessary, is at any rate honorable from the point of view of morals; and for this reason it is added
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to other specially moral precepts in the Psalm which is numbered fifteenth in the Jewish Bible and
fourteenth in the Latin, and also in the eighteenth chapter of Ezekiel.

Moreover, precepts of this kind are binding also upon Christians, since they are called upon to give
loftier examples of the virtues; and the duties, which at that time the Jews and other circumcised
persons, being of equal condition, were ordered to perform, ought now to be performed by every
person, since the Gospel has removed all distinctions between peoples, and a broader meaning has
been given to the word neighbor. Besides other passages, this is shown by the noteworthy parable
of Christ concerning the Samaritan.  And so Lactantius, treating of the duties of a Christian, says:
‘He will not lend money on interest, for this is to seek gain from another’s misfortunes.’ Says
Ambrose: ‘To assist the one in need is an act of humanity, but it is harshness to extort more than you
have given.’ Augustus Caesar himself branded with disgrace certain persons because they had
borrowed money at a low rate of interest and lent it at a higher rate.

XXI.   What advantages do not come under the head of interest.
Nevertheless the observation should be made that there are certain advantages which approach the
character of interest, and commonly seem to be interest, although they are agreements of another
kind; such are agreements for making good the loss which one who lends money suffers because he
misses the use of the money for a long time; and likewise for the loss of gain on account of a loan,
with a deduction, of course, in view of the uncertainty of expectations and of the effort which it
would have been necessary to put forth. So again, it is not, in fact, usury if something is demanded
for the expenses of the man who lends to many and keeps cash on hand for this purpose, as well as
for the danger of losing the principal, in case proper security is not taken.

In his oration Against Pantaenetus, Demosthenes declares that it is not right to burden with the name
of usurer a man who lends at a moderate interest money which he has made by trade or honorable
labor, partly in order that he may preserve his property, and partly that he may do a favor to another.

XXII.   What the force of the civil laws is in this matter.
There are, in fact, human laws which allow that a return may be agreed on for the use of money, or
of anything else. Thus in Holland it has long been lawful for other persons to collect 8 per cent.’ per
annum, but for merchants to exact 12 per cent. If such laws truly keep within the natural limit of
compensation for that which is, or can be, out of one’s possession, they are not inconsistent with
natural or divine law; but if they exceed that limit they may grant impunity, but they cannot give a
right.

XXIII.   What valuation ought to be put on a contract for securing against loss or insuring.
A contract for securing against risk, which is called insurance,’ will be null and void if either of the
contracting parties knew that the property in question had either arrived at its destination in safety,
or had been lost. This rule is valid not only by reason of that fairness which the nature of contracts
for exchange requires, but also because the particular substance of the contract is the uncertainty of
the loss. Moreover, the price of such insurance against risk ought to be fixed in accordance with
common estimation.

XXIV.   What rule applies in the case of a partnership; wherein many kinds of partnerships are
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explained.
1.  In a business partnership, where the capital is made up from payments of funds, if the
investments are equal then the partners ought to have equal shares in the loss and gain; but if the
investments are unequal the division should be made proportionately. The principle was set forth
by Aristotle at the end of the eighth book of the Nicomachean Ethics in these words: ‘In an
association with capital those receive more who contributed more.’

The same will hold true if equal or unequal shares of work were contributed. But also money can
be associated with work, or with money and work, as in the common saying:

Like to like gives recompense, when work and funds are joined.

2.  But this joint contribution is not made merely in one way; for either the work is united with the
bare use of the money, in which case the loss of capital falls upon the owner, and the capital, if
saved, belongs to the owner; or the work is associated with the ownership of the money, in which
case the one who contributes his work becomes a sharer in the capital.

In the first case there is joined with the capital, not the work, but the danger of loss of the capital and
of the gain which might reasonably be expected from it. In the second case the value of the work is
considered as if added to the capital; and according to the value of it the one who furnishes work has
a share in the capital. What we have said about work ought to be understood as applicable to the
work and peril of voyages and similar undertakings.

3.  Moreover, it is contrary to the nature of a partnership that one of the partners should share in the
gain, when he has immunity from loss. Nevertheless, an agreement with this end in view can be
made without injustice. Under such conditions the agreement will become a mixed contract of
partnership and insurance against loss, in which equality will be preserved if the one who has taken
upon himself the risk of loss shall receive an equivalent increase in profit over what he would
otherwise have received. In such a case, however, the risk of loss without the chance of gain ought
not to be permitted, because the sharing in advantages is so essential to partnerships that a
partnership cannot exist without it.

The statement of the jurist, that when the shares in a partnership are not designated they are
understood to be equal, must be considered as true only in case the amounts contributed to the
capital are equal. In a partnership covering all the possessions of the partners it will be necessary
to compare not the profit which has arisen from this or that share, but that which could reasonably
have been expected.

XXV.   Concerning joint undertakings for maritime operations.
In a joint undertaking of ships the common advantage is defense against pirates; sometimes also
booty. Ordinarily a valuation is placed on the ships and on their cargoes, and from this the total is
reckoned, so that the losses which occur, in which the care of the wounded is included, may be borne
by the owners of the ships and cargoes in proportion to the shares of the whole which they possess.’

What we have said up to this point is in accordance with the law of nature.
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XXVI.   According to the law of nations, so far as external acts are concerned, no consideration
is given to an inequality in terms which has been agreed to; in what sense this may be said to be
consistent with the law of nature.
1.  In these matters no change seems to have been made by the volitional law of nations, with the
one exception that, when there has been no falsehood or concealment of what ought to have been
said, an inequality in terms is considered an equality as regards external acts; consequently, as no
action at law was allowed against such an inequality by the civil law before the constitution of
Diocletian, so among those who base their association on the law of nations alone no demand or
collection on that account is allowed.

This, in fact, is the same point that Pomponius maintains, that by the law of nature it is permissible
for men to cheat one another in the price of sale and purchase; but here’ permissible’ is used not in
the sense of morally right, but with the meaning that no remedy exists against the man who in such
a case chooses to defend himself on the basis of the agreement.

2.  In this passage, and elsewhere at times, the law of nature has been used to designate that which
is everywhere the accepted custom.’ So in the writings of the Apostle Paul nature herself is said to
teach that it is disgraceful for a man to wear long hair, though, nevertheless this is not repugnant to
nature, and has been customary. among many nations. So the writer of the Book of Wisdom calls
N" men, meaning only the worshiper of idols, ‘vain by nature,’ and the Apostle Paul alluded to those
who are’ by nature the children of wrath,’ although he spoke not so much in his own person as in
that of the Romans, with whom he was then living. Evenus, the ancient poet, says:

That which you long think o’er will lasting be, O friend,
And this I think is nature’s law for mortal men.

An ancient saying with the same meaning is found in Galen. ‘Habit is a second and acquired nature.’
With similar meaning Thucydides says: ‘Human nature is superior to laws.’ So the Greeks; call both
virtues and vices ‘naturalized’ after they have become firmly rooted. In Diodorus Siculus we read:
‘Since necessity, that is, strength of mind, conquered nature.’ Thus when the jurist Pomponius had
said that the Roman law did not allow a civilian to die both testate and intestate, he added that these
things were by nature opposed to each other, though that rule is dependent on Roman customs alone
and has no place among other peoples; and even among the Romans themselves it does not apply
in the case of soldiers’ wills.

3.  However, the advantage of introducing the rules which I have mentioned is manifest for the
termination of disputes which would be without number; which, furthermore, would be interminable
on account of the uncertain price of things among persons who have no common judge, and which
would be unavoidable if men were allowed to withdraw from agreements on account of inequality
of terms. ‘This is the substance of purchase and sale,’ say the emperors - meaning by the word
‘substance’‘ the lasting custom ‘that since the buyer desires to purchase at a cheaper price and the
seller to sell at a higher price, they reach this agreement; and with difficulty after much bargaining,
while the seller gradually lowers the sum which he had asked, and the buyer adds to his offer, they
finally agree on a definite price.’
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In accordance with this principle Seneca says: ‘What difference does it make how much they are
worth, after the price has been agreed upon between the buyer and the seller? He who has gotten a
good bargain owes nothing to the seller.’ Andronicus of Rhodes says, to the same effect: ‘A gain,
which is made with the consent of the contracting parties, is neither unjust nor subject to suit. In
pact, the law has granted permission for such transactions.’

4.  The writer of the life of Isidore, whom I mentioned further back, says that buying at less than a
fair price or selling at more than a fair price is an injustice, which is permitted indeed by law, but
which in fact destroys justice.
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CHAPTER 13
On Oaths

I.   How great the force of an oath is, even in the opinion of heathen peoples.
1. AMONG all peoples, and in every age, the force of an oath regarding promises, agreements, and
contracts has always been very great. For as Sophocles says in the Hippodamia:

The mind is wont by oath to be aroused
With earnest care to shun these evils twain,
That friends should blame, and gods should take offence.

‘Our ancestors,’ says Cicero, ‘provided that there should be no stronger bond for guaranteeing good
faith than an oath.’

2.  Hence at no time has it failed to be believed that a severe punishment awaits perjurers. So Hesiod
said in regard to an oath:

From such a source to mortal man disasters come,
Whenever they take oath with lying heart.

In their view even posterity might pay the penalty for the sins of ancestors,’ an opinion that was held
only with regard to the worst crimes; and the wish also, without the act, might bring punishment on
itself. Both of these statements are substantiated by Herodotus in the story of Glaucus, son of
Epicydes, who had merely deliberated whether he should falsify his sworn pledge in regard to a
deposit in trust; and in the same passage Herodotus records these verses of the Pythian prophetess:

But from an oath is born a nameless child;
No hands, no feet, yet with great power he comes,
And all the house and stock annihilates.

Juvenal, recalling the same story, thus concludes:

Such punishments the mere desire to sin
Suffers.

3.  Cicero well said: ‘An oath is a religious affirmation. That moreover which you have firmly
promised, as if with God as your witness, must be maintained.’ He adds also this: ‘Now, in fact, the
matter belongs not to the anger of the gods, which has no existence, but to justice and good faith.’
If under the term anger Cicero means mental disturbance, the statement ought to be believed; but
if he means some sort of a feeling or a wish to harm he should by no means be followed, as
Lactantius rightly shows.

Let us now see whence the force of an oath arises, and to what point it extends.

II.   That a deliberate intention is required, that is, that a person has willed to take oath.
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First, the statement which we made about promises and contracts, that a mind possessed of reason
and a deliberate intention are requisite, is in place here. If, then, a person has uttered the words of
an oath without thinking that he is swearing, as is related of Cydippe,’ the same remark applies
which is assigned to her by Ovid:

The mind it is that swears; therewith have I not sworn.

This is taken from Euripides, who had said in the Hippolytus:

The tongue has sworn; I swore not with the mind.

If any one has been willing to swear but unwilling to bind himself, he is none the less bound,
because the obligation is inseparable from the oath and is a necessary result of it.

III.   That the words of an oath are binding in the sense in which it is believed that they were
understood by the one to whom the oath was sworn.
1.  But if any one has deliberately uttered the words of an oath, yet without the intention of swearing,
some writers state that he is not bound, but yet that he sins by swearing rashly. It is, however, nearer
the truth to say that he is bound to make true the words which he has called God to witness. For that
act, which is binding in itself, proceeded from a deliberate intention.

From this it naturally follows that in the main the statement of Cicero is true, that’ It is perjury not
to do that which you have sworn to "on your conscience".’ Akin to this is what Calypso, according
to Homer, says in making oath to Ulysses:

But I shall say the same my mind has thought.

2.  Nevertheless there may be an exception in this, that the person taking oath should know, or
should reasonably believe, that the words are understood differently by the one with whom he is
dealing; for in calling to God to witness his words he ought to make them true as he thinks they are
understood.’ And this is what the same Cicero said: ‘An oath sworn with the clear understanding,
in the mind of him who swears, that it ought to be performed, should be kept.’ We read in Tacitus:
‘Those who were troubled by a guilty conscience became fearful, and by every kind of expedient
tried to alter the words of the oath.’

Augustine says: ‘Men who, keeping the letter of the oath, have deceived the expectation of those to
whom they have sworn, are perjurers.’ Also Isidore: ‘No matter how artful the words with which
a person takes oath, nevertheless God, Who is the witness of the conscience, accepts it just as the
man to whom the oath is made has understood it.’ This is what is called to take oath clearly.’ And
so Metellus rightly refused to swear obedience to the Apuleian law, although there were some who
said that the law was not valid on account of the illegality of its passage, and that the oath to support
the law ought to be understood as binding only in case the law had been proposed and passed in due
form.

3.  Although in the case of other promises a tacit condition, which absolves the promisor, is easily
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understood, nevertheless this ought not to be admitted in the case of an oath. Here the notable
statement of the Apostle in the Epistle to the Hebrews applies ‘Wherein God, willing more
abundantly to show unto the heirs of promise the immutability of His counsel, confirmed it by an
oath; that by two immutable things, in which it is impossible for God to deceive ‘ for so I think it
right to translate ψευδεσθαι, as plain speaking is called the truth (Daniel 7:16; 8: 26; x. I) - ‘we may
have a strong encouragement.’ In order to understand these words, we ought to know that the sacred
writers often speak of God ‘as having human feelings,’ and rather as He seems to us than as He is.

4.  For in reality God does not change His decrees. Nevertheless He is said to change them and to
be influenced by repentance as often as He acts otherwise than His words seemed to mean; and this
may happen on account of a condition tacitly understood, which has ceased to exist; Jeremiah 18:8.
It is possible to find examples in Genesis 20:3, Exodus 32:14, 1 Kings 21:29, 2 Kings 20:1, Isaiah
38:1, Jonah 3:5 and 11 [10]. In this sense God cannot properly be said even to deceive us, and the
word’ to deceive,’ which appears in the passage of the Epistle to the Hebrews, quoted above,
ordinarily refers to an event which disappoints expectation. This can be seen both in other passages
and in Leviticus 6:2, Joshua 24:27, Isaiah 58:2, Hosea 1:2, and Habakkuk 3. But this apparent
deception occurs most easily in threats, because these confer right upon no one. It appears at times
also in promises, when indeed there is a tacit condition secretly present.

5.  For this reason, then, the Apostle names two things which denote unchangeability: the promise,
because it confers a right; and the oath, because it admits of no tacit conditions or conditions in any
way concealed, as we may see in the Psalms (86:30-6). For it is a different thing if the nature of the
transaction itself openly indicates certain conditions. To such a case some refer the promise found
in Numbers 14:30. But it is more true to say that the land was said to have been promised on oath
to them not as individuals but as a people, to the descendants, undoubtedly, of those to whom God
had sworn in verse 23.  Such a promise, moreover, can be fulfilled at any time, and is not restricted
to particular individuals.

IV.   When an oath procured by means of fraud is binding.
1.  From what I have said it can be understood what ought to be thought of an oath procured by
means of fraud. If it is certain that the person who took an oath believed to be true some fact which
is not true, and would not have sworn if he had not believed this, the oath will not be binding. If,
however, it shall be doubtful whether he would not have taken the same oath even without the
erroneous supposition, he will have to stand by his words, because in an oath the greatest possible
simplicity is required.

2.  And under this head I class the oath which Joshua and the leaders of Israel took to the Gibeonites.
These had, in fact, been deceived by the Gibeonites, who pretended that they had come from a
distant region. But it did not follow therefrom that Joshua and the leaders would not have spared
them if they had known that they were a neighboring people. For they had said this to the Gibeonites
‘Peradventure you dwell among us. And how shall we make a covenant with you?’ These words are
open to the interpretation that the Gibeonites were asked what sort of a treaty they desired, one of
alliance or of surrender, or even that the Jews thereby indicated that they were not allowed to make
a treaty of alliance with certain peoples; but the words do not also indicate that life would not be
granted to them if they should surrender. For the divine law, which devoted those peoples to
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destruction, from comparison with the other law, was to be so understood that it would hold good
unless the peoples concerned should obey the commands immediately on being summoned. This
contention is proved by the story of Rahab - among others - who was spared on account of her good
offices, and that of Solomon, who received the remnant of the Canaanites as subjects and payers of
tribute.

3.  This view is supported also by the statement in the book of Joshua, that there was no state of
those seven peoples that made peace; they had, in fact, been hardened that they might not find favor.
Since, then, it was credible that if the Gibeonites had declared the truth, which they did not do on
account of fear, they would nevertheless have obtained the preservation of their lives on the
condition of surrendering, the oath was valid, and valid in such a degree that by the authority of God
most severe punishments were inflicted for the violation of it.

In his discussion of this narrative, Ambrose says: ‘Nevertheless Joshua thought that he ought not to
annul the peace, which he had granted, because it had been confirmed by a religious oath, lest, while
censuring the faithlessness of others, he should himself break faith.’ However, the Gibeonites did
suffer some punishment for their fraud, since by their surrender they were made subjects of the Jews.
For they were. assigned to a kind of personal slavery, although if they had acted openly they might
have been received as tributaries.

V.   That the words of an oath should not be stretched beyond the meaning supported by ordinary
use.
Yet the meaning of an oath ought not to be stretched beyond the usage. of ordinary speech. So when
the other Jews had taken oath that they would not give their daughters in marriage to the Benjamites
they did not perjure themselves even though they permitted the girls, who had been carried off, to
live with the men who had taken them. It is, in fact, one thing to give, another not to demand the
return of something that has been lost. Ambrose says in regard to this matter: ‘And that kindness
seems not to have been without a punishment meet for the lawlessness of the men, since they were
permitted to enter wedlock only by stealing wives and not through the sacrament of marriage.’

Not unlike is the case of the Achaeans. For when the Romans disapproved of some things which
they had done and confirmed by oath they asked that the Romans themselves should make such
changes as should seem best, and not place the Achaeans under the necessity of annulling what they
had ratified by oath.

VI.   That an oath to perform an unlawful act is not binding.
In order that an oath may be valid, the obligation taken ought to be lawful.’ Therefore a sworn
promise relating to an illegal act will have no force either by the law of nature, or by divine interdict,
or even by human law, which we shall discuss later. Philo the Jew well said:

Let everyone, who undertakes to perform an unjust act because of an oath, know that
he will not be keeping but breaking an oath, which is worthy of great care and
scruple, and by which honorable and upright acts are wont to be confirmed. He in
fact adds fault to fault who joins an unlawful act to an oath wrongfully made, from
which it would have been better to refrain. Let him abstain, then, from the unlawful
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act and let him pray to God to grant to him the mercy which is suitable for him. For
to choose two evils, when you have it in your power to be relieved of one, is an
evidence of an incurable frenzy and lack of sense.

An example may be given in the case of David, who spared Nabal, whom he had sworn to kill.
Cicero gives a similar example in the vow of Agamemnon; Dionysius of Halicarnassus offers still
another in the conspiracy of the decemvirs to seize the government. Seneca says:

I do confess that I can keep my silent pledge,
If it is free from crime; sometimes good faith is crime,

where the Latin text has ‘meanwhile’ with the meaning ‘sometimes.’

Ambrose says: ‘It is in fact sometimes contrary to duty to fulfill a promise, to keep an oath.’ Says
Augustine: ‘If good faith is shown in committing a sin, marvelous it is that it is called good faith.’
In his second letter To Amphilochius, Basil has the same teaching.

VII.   That an oath is not binding which hinders a greater moral good.
1.  Furthermore, even if the thing which is promised is not unlawful, but only hinders a greater moral
good,’ under such a condition also the oath will not be valid; in truth we are under obligation to God
to advance in goodness in such a way that we have not the power to cut off from ourselves the
opportunity of growth in grace. It will not be out of place to quote a noteworthy passage of Philo the
Jew, whom I cited above, as bearing on this point: ‘There are some people so controlled by a hard
and unsociable nature, or by hatred of the human race, or by a harsh overmastering wrath, that they
strengthen their savageness of character with an oath that they will not sit at table or stay in the same
house with a certain man, that they will never do him a favor, that they will not receive; anything
from him even until death.’ But the kind of oath, which ‘he said certain persons swore, never to do
a favor to this or that man,’ the Jews called ‘an oath of beneficence,’‘ an oath to do good,’ Leviticus,
v. 6 According to the Jewish rabbis the formula of this was, ‘Let all the advantage you might receive
from me be consecrated to God ‘; and with this the Syriac, in the old version of Matthew 15:5,
agrees: ‘If you have ever received any good from me, let it be a gift consecrated to God’; for that
is the meaning of the expression ‘given to God.’

2.  The Jewish rabbis, who are the worst interpreters of this .portion of the divine law, thought that
a vow was perfectly valid in case the penalty of consecration had been added, even if the vow had
been made against parents. That opinion is refuted by Christ in the passage cited; for according to
his words ‘to honor’ is’ to do good to,’ as is apparent from the parallel passage of Mark and also
from the words of Paul in 2Timothy, v. 3 and 17; also from Numbers 23:2.  But even if an oath has
been taken against other persons we shall rightly say that it is not binding, because, as we have said,
it is a barrier to our growth in goodness.

VIII.   That an oath is not binding to perform an act which is impossible.
It is not necessary to speak of impossibilities. It is, in fact, sufficiently evident that no one is bound
to do that which is quite impossible.
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IX.  What if an act, for which an oath has been taken, is impossible for the time being?
As regards what is impossible for the time being, or in the opinion of the one who took the oath, the
obligation is in suspense. Consequently, a person who has taken oath under such a supposition ought
to do what he can to render his oath possible.

X.  That an oath is sworn in the name of God, and in what sense.
In regard to form, oaths differ in words, but agree in substance. An oath ought to contain this
element, that God is invoked, as, for example, in this way: ‘God be my witness,’ or ‘God be my
judge,’ two expressions which amount to the same thing. For when a superior having the right to
punish is called as a witness punishment of faithlessness is at the same time asked from him. And
He who knows all things is the avenger, because He is a witness. Plutarch says: ‘Every oath comes
to an end in curses in case one has committed perjury.’

To the same category belong the ancient formulas for treaties, for which it was the custom to use
sacrificial victims, as appears from Genesis 15:9 ff. Similar are the Roman formulas in Livy ‘Do
thou, Jupiter, so smite that people as I smite this pig.’ In another passage of the same author: ‘He
prayed to the gods that they should so slay him as he himself had slain the lamb.’ See also the
example in Polybius and Festus: ‘If I knowingly deceive, so may Jupiter cast me away as I cast away
this stone.’

XI.   But that an oath is sworn also in the name of other things with respect to God.
1.  But it was also an ancient custom to swear in the name of other things or persons, either because
they were invoking such things or persons to become harmful to themselves, as the sun, the earth,
heaven, their ruler, or because they were demanding that they be punished in respect to such things
as their heads, their children, their country, their ruler. And this was not a custom of the heathen
nations only, but also of the Jews, as the same Philo teaches us.’ For he says that those who are
about to take oath ought not for any and every thing and at once ‘to have recourse to the author and
parent of all things,’ but should swear by their parents, heaven, earth, and the universe.

Similar to this is the point noted by the commentators on Homer, that the ancient Greeks were not
accustomed ‘to swear easily by the gods but by other things at hand,’ as by the scepter; and Porphyry
and the commentator on Aristophanes report that that oath was introduced by Rhadamanthus, a most
just king. So Joseph is said to have sworn by the life of Pharaoh, in accordance with the accepted
custom of the Egyptians, as Ebenesdras notes in the commentary on the passage; so Elisha swore
by the life of Elijah.’

And in the fifth chapter of Matthew Christ does not, as some think, mean that such oaths shall be
less lawful than those sworn explicitly in the name of God. But since the Jews had less regard for
them, in accord with an opinion not unlike that of the man who said ‘He does not believe the scepter
to be the gods,’ Christ shows that these also are true oaths. Ulpian, too, most excellently said ‘He
who swears by his own safety seems to swear by God, for he, swears with respect to the divine
power.’ So Christ shows that the man that swears by the Temple swears by God, who presides over
the Temple, and the man that swears by heaven swears by God, whose throne is, as it were, in
heaven.
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2.  But the Jewish teachers of those times were of opinion that men were not bound by oaths sworn
by created things unless a penalty was added, as if the thing by which they swore were consecrated
to God. This, then, is the oath called kορβαν, or ‘by way of gift,’ of which there is mention not only
in the passage of Matthew cited, but also in the laws of the Tyrians, as we learn from the discussion
of Josephus, Against Apion. And not for any other reason should I think that the Oriental peoples
were called καρβανοι (barbarous) by the Greeks, a word found in Aeschylus and Euripides; note
also καρβανα δ αυδας, of ‘barbaric speech,’ in the same Aeschylus.

This error Christ opposes in the passage cited. Tertullian says ‘The ancient Christians took oath by
the safety of the ruler, which was more revered than all the Geniuses.’ In Vegetius there is a formula,
of which we made mention above, according to which Christian soldiers swore not only by God but
also by the majesty of the Emperor, which by the human race ought to be loved and cherished next
after God.

XII.   That an oath is binding even if one swears by false gods.
But also if any one has sworn by false gods the oath will be binding. For although possessed of false
notions, he nevertheless has a respect for divinity under a general aspect; and so, if perjury has been
committed, the true God interprets it as done to His harm. We see that holy men never proposed an
oath in such a form, and still less swore in that way (I wonder that Duaren considered such a form
allowable); but nevertheless, if those with whom they had dealings could not be induced to take oath
in any other way, they made contracts with them, and they themselves would swear as their duty
required, but they would accept from the others such an oath as could be procured.

An example of this kind is found in the case of Jacob and Laban (Genesis 31:53). This is what
Augustine says: ‘Whoever swears by a stone, if he swears falsely, is perjured’; and further: ‘The
stone does not hear you speaking, but God punishes if you deceive.’

XIII.   The effects of an oath; hence from an oath a twofold obligation arises, one at the moment
of the oath, another afterward; this is clearly explained.
1.  The chief effect of an oath is to put an end to disputes. ‘In every dispute the oath is final for
confirmation,’ says the inspired writer of To the Hebrews. Similar to this is the statement of Philo
‘An oath is the witnessing of God in a matter under dispute.’ Not unlike it is the statement of
Dionysius of Halicarnassus: ‘The strongest pledge of good faith among men, both Greeks and
barbarians, which no time will destroy, is that which makes the gods sponsors by means of sworn
agreements.’ Thus among the Egyptians an oath was ‘the strongest pledge of men to one another.’

2.  Therefore the person who takes an oath is bound in two ways: first, that his words should agree
with his intent, which Chrysippus calls ‘to swear truly’; and secondly, that his action should be
consistent with his words, which the same writer calls ‘swearing faithfully.’ The person who does
wrong in regard to the first requirement is said by the same Chrysippus ‘to swear falsely’; in the
second, ‘to perjure himself,’ a distinction which is clear enough, though these matters are at times
wont to be confused.

XIV.   When, as a result of an oath, a right is acquired for a man and for God; when for God
alone.
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If the matter should be such, and the words of an oath so phrased that they may be referred not only
to God but also to a man, without doubt a right will be acquired for the man from the oath itself, as
if from a promise or contract, which ought to be understood in the simplest way. But if either the
words do not have a man in view for the conferring of a right upon him, or if they do have him in
view, but if there is something which can present an obstacle to his claim, then the force of the oath
will be such that the man will indeed acquire no right, but nevertheless he who has sworn will be
under obligation to God to keep his oath.

An example of this occurs in the case of one who by means of an unjust fear furnished the cause of
a sworn promise.’ For he acquires no right, or a right which he is obliged to relinquish, because he
caused the loss. Thus we see that the Jewish kings were both rebuked by the prophets and punished
by God, because they had not kept their sworn pledge to the Babylonian kings. Cicero praises the
tribune Pomponius, who kept the oath which he had sworn under the compulsion of fear;’ so great,’
he says,’ was the power of an oath in those times.’ For such reasons not only Regulus was obliged
to return to imprisonment, most unjust though it was, but also those ten, whom Cicero mentions, had
to return to Hannibal; for an oath had been taken.

XV.   Refutation of the opinion that one who has given his oath to a pirate or a tyrant is not
obligated to God.
1.  The principles stated are applicable not merely with respect to public enemies, but to any persons
whatsoever. For not only the person to whom the oath is given is taken into consideration, but also
God, by whom one swears, and the reference to God is sufficient to create an obligation. Therefore
we must thrust Cicero aside when he says that there is no perjury if the ransom for life, which had
been agreed upon even under oath, is not paid to pirates, for the reason that a pirate is not entitled
to the rights of war, but is the common enemy of mankind, with whom neither good faith nor a
common oath should be kept. Elsewhere he said the same thing about a tyrant, as Brutus also did,
according to Appian: ‘With a tyrant the Romans keep no faith, have no scruple regarding an oath.’

2.  Although it is true that according to the established law of nations there is a difference between
a public enemy and a pirate, that will be pointed out by us below - yet the difference cannot be in
point here where, even if the right of the person fails, we have to reckon with God; and for this
reason an oath is called a vow. Again, that is not true which Cicero assumes, that there is no common
ground of right with a robber. For Tryphoninus was right in giving the opinion that, according to the
law of nations, if the true owner does not appear a deposit must be returned to a robber.’

3.  Consequently I am not able to approve of the view held by certain persons, that one who has
promised anything to a robber can discharge the promise with a momentary payment, so that it may
be permissible for him to recover what he has paid. For in an oath the words relating to God ought
to be understood in the simplest manner possible and so as to have effect. And so the man who
secretly returned to the enemy and went away a second time did not satisfy the oath in regard to his
return, as was rightly judged by the Roman senate.

XVI.   Whether one who has given his oath to a faithless person ought to keep his oath;
explanation, with a distinction.
1.  There is this in Accius:
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T. Your good faith you have broken.
A. Faith which I neither gave, nor do I give,   
     To one who faithless is.

The rule here implied can be approved if the sworn promise clearly was related to the promise of
him to whom the oath was given, and that had been blended with it, forming as it were a condition;
but it cannot be approved if the promises are of a different kind and without mutual relation. For in
the latter case each must absolutely make good what he has sworn, and on this account Silius in
praising Regulus thus addresses him:

You who through ages long with fame increasing still
Will be recalled as he who kept his faith
With faithless Carthage.

2.  We said above that inequality in contracts gives naturally an opportunity for annulling or
correcting them. And although the law of nations has changed this somewhat, nevertheless by
municipal law, which is valid between the different parts of the same people, a return is often made
to that which was lawful by nature, as we likewise showed above. But in this case also, if an oath
has been added, even if nothing, or a little, is due to the person, faith will have to be kept with God.
And so the writer of the Psalms, when enumerating the virtues of a good man, adds this also: ‘He
that sweareth to his own detriment, and changeth not.’

XVII.   That when a person has given his oath to God alone his heir is in no degree obligated.
This, again, must be noted, that when in consequence of some such defect as I have mentioned no
right is created for a person but good faith is pledged to God, no binding obligation rests upon the
heir of the man who took the oath. For as the property passes to the heir, that is, things bought or
sold among men, so also the burdens on the property; but not in like manner other obligations, to
which a person has been subject by reason of a duty imposed by religious feeling, gratitude, or good
faith. These obligations do not, in fact, belong to what is in a strict sense called among men a right,
as we remember having explained elsewhere also.

XVIII.   That he is not guilty of perjury who does not keep his oath to a person that does not wish
to have it kept, or in case the special character of the person, to whom the oath was sworn because
of that character, has been laid aside.
But also where no right is created for a person, if nevertheless the oath has in view the advantage
of some other person, and the other person does not wish to have that advantage,’ the one who took
the oath will not be bound. So also he will not be bound if the condition under which he swore to
some one has ceased, as if a magistrate should cease to be a magistrate. In the second book of
Caesar’s Civil War Curio speaks to those who had been the soldiers of Domitius as follows: ‘How
could he hold you bound by your oath when he has thrown aside the insignia of office, laid down
his command, and as a private citizen and a captive has come under the power of another?’ Presently
he says that the oath was annulled by the loss of civic rights.

XIX.  When anything which is done contrary to an oath becomes void.
The question is raised, whether anything done contrary to an oath is merely unlawful, or also void.
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In this matter I think that a distinction ought to be made. If good faith alone has been pledged, the
act done contrary to the oath will be valid, as, for example, the making of a will, or a sale; but such
an act will not be valid if the oath was so phrased that it contained. at the same time full abdication
of the right of action.

These distinctions, at any rate, naturally accompany an oath. In accordance therewith judgement
should be passed on the oaths of kings, and the oaths which foreigners take to one another, since
in such cases the act is not subject to the law of the place.

XX.  What power the act of superiors has with respect to that which a subject has sworn, or with
respect to an oath given to a subject, is set forth, with distinctions.
1.  Let us now see what powers are possessed by superiors, that is, by kings, fathers and masters, and
also by husbands, so far as conjugal rights’ are concerned. The act of superiors cannot indeed bring
it to pass that an oath does not have to be fulfilled, in so far as the oath was truly binding; for such
fulfillment is required by both the law of nature and divine law. However, because our acts are not
fully within our own power, but are related in such a way that they are dependent also on our
superiors, there maybe a twofold action by superiors concerning whatever is sworn, the one action
directed against the person who takes the oath, the other against the person to whom the oath is
given.

2.  The person who takes the oath can be directed, either by making the oath void before it is sworn,
in the degree that the right of the inferior is subject to the power of the superior, or by forbidding
that the oath be fulfilled after it has been taken. For the inferior, in so far as he was inferior, could
not have put himself under obligation except in so far as his act should meet the approval of his
superior; for he would have no power beyond that. On such grounds, according to the Hebraic law,
husbands could annul the oaths of their wives, and fathers the oaths of their children so long as these
were subject to parental authority. This question is proposed by Seneca ‘What if a law should be
passed that no one should do what I had promised that I would do for a friend?’ He answers thus:
‘The same law which forbids me also defends me.’

But an act may also result from the mingling of the rights of both parties, as if a superior should
order that what an inferior has sworn in this or that case, as, for example, in consequence of fear,
or from weakness of judgement, shall be valid only on the condition that it be approved by himself.
Under such a condition absolutions from oaths can be defended. Such absolutions were formerly
granted by princes, but now, with the permission of the princes, by the dignitaries of the Church, in
order that greater regard may be had for religious scruple.

3.  Furthermore, the act of the superior can be directed against the person to whom the oath is sworn
by taking from him the right which he has acquired, or, if there is no right, by forbidding that he
should receive anything in accordance with such an oath. This, again, by virtue of the power of
sovereignty, may be done in two ways, either for a punishment or for the public advantage. In case
the one who takes the oath is not under the same governmental authority as the one to whom the oath
is sworn, it can be understood from this what power the rulers of the two parties have in respect to
the oath.
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However, a person who has promised something on oath to a guilty person as such, as, for example,
a pirate, for this very reason cannot take away from him the promised right under the name of
penalty; for then his words would be of no effect, a result which ought in every way to be avoided.
And for a similar reason what has been promised cannot be given as a compensation for a right
which was in controversy before, if the agreement was entered into after the controversy began.

4.  Again, a human law can remove an impediment, which it had placed on acts of a certain kind,
if an oath either in general terms, or in a special form, has been added. This the Roman law did in
the case of those impediments which did not have directly in view the, public good, but the private
advantage of the one taking the oath. If such a case arises, the sworn act will be valid in the same
way that it would naturally have been valid without human law, either by binding good faith only,
or also by giving a legal right to another, according to the diverse nature of acts, which has been set
forth by us elsewhere.

XXI.   To what kind of oath the teachings of Christ in regard to not taking an oath are properly
applicable.
1.  The fact ought here incidentally to be noted, that what is said in the teachings of Christ and by
St. James against the taking of oaths does not, properly speaking, apply to an oath of assertion, of
which there are some examples extant in the writings of the Apostle Paul,’ but to the promise of a
future uncertainty. This is plainly shown by the opposition in the words of Christ: ‘Again ye have
heard that it was said to them of old time, thou shalt not forswear thyself, but shalt perform unto the
Lord thine oath. But I say unto you, swear not at all.’ A second point is the reason, which James
adds: ‘that ye be not found deceptive’; for υποκρισεως has that force among the later Greek writers,
as appears from Job 34:30, Matthew 24:5, and elsewhere.

2.  The same thing is convincingly shown by the words of Christ,’ But let your speech be Yea, yea,
Nay, nay,’ which James explains thus: ‘But let your yea be yea; and your nay, nay.’ Here the figure
is clearly what the rhetoricians call ‘interlocking,’ as in the verse:

From that time on is Corydon for us the only Corydon.

Also in another similar passage: ‘Up to that day Memmius was Memmius indeed.’ For the former
‘yea’ and’ nay’ indicate a promise, the latter its fulfillment.’ Yea,’ in fact, is a word of promising,
and so is explained as’ amen’ in Revelation 1:7; it has the same meaning as the Syriac word for ‘so
be it’ in this passage. The corresponding words of Rabbinical Hebrew and Arabic have a like force,
just as among the Roman jurists’ yes indeed’ and ‘why not’ are the expressions for one replying to
an agreement. Paul, in 2 Corinthians 1:20, takes it as the medium of a promise when he says that all
the promises of God in Christ are ‘yea and amen.’ Hence comes the ancient expression of the Jews,’
that of a just man the yea is yea, and the nay is nay.’

3.  On the other hand, those whose deeds differ from their words are said by those teachers to be
‘yea and nay’ (2 Corinthians 1:18-19; that is, their ‘yea’ is ‘nay’ and their ‘nay’ is ‘yea.’ So the
Apostle Paul himself explains. For having declared that he did not ‘show fickleness,’ he added that
his word was not ‘yea and nay.’ Festus, reporting many opinions concerning the meaning of the
word naucum, thus writes: ‘Some say that it is from the Greek words meaning " yes and no ", and
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signifies an unreliable person.’ If ‘yes and no’ indicates unreliability, it follows that ‘yea, yea, and
nay, nay’ will signify constancy.

4.  Christ, then, says the same thing as Philo: ‘It is best, most useful, and most in harmony with a
rational nature to abstain from oaths and so to accustom oneself to veracity that the bare words may
be accepted in place of an oath.’ Also in another passage: ‘Let the speech of a good man be as an
oath which is firm, unchangeable, and incapable of deception.’ Josephus says this about the Essenes:
‘Whatever they have said is stronger than an oath; and it is considered by them a superfluity to take
an oath.’

5.  From the Essenes, or from those of the Jews whom the Essenes imitated, Pythagoras seems to
have borrowed the doctrine expressed in the maxim: ‘An oath ought not to be taken by the gods; for
every man ought to take care that he should be believed without an oath.’ On the authority of Curtius
the Scythians say of themselves to Alexander: ‘Do not think that the Scythians make their friendship
firm by an oath; they take oath by keeping faith.’ Cicero, in the speech For Roscius the Comic Actor,
says: ‘The same punishment has been appointed by the immortal gods for the deceitful man as for
the perjurer. For the gods are wont to be angry, and incensed, not on account of the formula of words
which contains an oath, but by reason of the faithlessness and wickedness by which snares are set
for another.’

Well known is the saying of Solon: ‘Let him be of such uprightness that he will be believed rather
than his oath.’ Clement of Alexandria, too, said that it was the duty of a good man to show faith in
his promises by the firmness and steadfastness of his words and life. Alexis the comic actor says:

My nod is just as valid as an oath.

In the oration For Cornelius Balbus Cicero says that at Athens when a certain man, who had lived
among them with uprightness and dignity, had given his testimony publicly and was approaching
the altar to take oath, with one accord all the judges cried out that he should not take oath; for they
did not wish his faith to seem bound by religious scruple rather than regard for the truth.

6.  The comment of Hierocles on the Golden Verses does not differ from the teaching of Christ: ‘He,
who in the beginning had told us to reverence an oath, by that very injunction had bidden us to
abstain from swearing concerning those matters which can either happen or not happen, and which
are subject to the uncertain outcome of chance. Such things in fact ought to be considered of slight
moment, and they are changeable, whence it is neither worth while, nor safe, to swear concerning
them.’ Among the praises of a Christian emperor, Libanius has this,’ that he is so averse to perjury
that he fears even to swear to the truth.’ In commenting on the words of The Odyssey:

But yet an oath we surely shall allow,

Eustathius says: ‘In matters that are uncertain an oath should not be used for confirmation, but
prayers for a possible outcome.’

XXII.   What unsworn pledge of good faith has by custom the force of an oath.
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In many places instead of an oath it is found that good faith is pledged by joining the right hands,’
which was ‘the strongest bond of faith among the Persians ‘; or by some other sign having such
force that, if the promise should not be fulfilled, the promisor is considered no less detestable than
if he had committed perjury. Especially regarding kings and princes it was a very common saying
that their pledge of faith was as good as an oath. In fact they ought to be such that they can say with
Augustus, ‘I am a man of good faith’; and with Eumenes, that they would rather lose their lives than
break faith. Also the verses of Gunther, in the Ligurinus bear on this point:

In his bare word the king is wont to show 
Right and respect greater than any oath.

Cicero, in his oration For Deiotarus, praises the right hand of Gaius Caesar, ‘as not stronger in wars
and battles than in promises and good faith.’ Aristotle, too, noted that in heroic times the holding
of the scepter upright counted as the oath of kings.
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CHAPTER 14
On Promises, Contracts, and Oaths of Those Who Hold Sovereign Power

I.   The opinion that restitution in full, which arises from municipal law, pertains to the acts of
kings as such, is refuted; also, that a king is not bound by an oath.
1.  THE promises, contracts, and oaths of kings, and of others who like them hold the chief power
in the state, present peculiar questions in regard to what is permitted to them as regards their own
acts; also, what is permitted to them in relation to their subjects and in regard to their successors.

As regards the first point, the question is whether a king can restore to himself his rights in full, as
he can restore those of his subjects, or can make a contract void, or can absolve himself from an
oath. Bodin is of the opinion that a king who has been overreached by the fraud or deceit of another,
or induced by error or fear, can be restored to his original rights for the same reasons that a subject
would be restored, not only in matters which pertain to the rights of sovereignty, but also in matters
which relate to his private affairs. He adds that a king is not even bound by an oath if the agreements
are of a kind from which the law permits withdrawal, even though they are consistent with honor;
he is not, in fact, bound because he has taken oath, but because every one is bound in just
agreements, in so far as another has an interest therein.

2.  Here also we think that a distinction ought to be made, just as elsewhere, between the acts of a
king which belong to the kingly office and those which are private. For whatever the king does in
acts belonging to his kingly office should be considered in the same way as if the state did them. But
as the laws made by the state itself would have no power over such acts, because the state is not
superior to itself, so laws emanating from the king would not. Wherefore, restitution will not take
place against such contracts, for restitution arises from municipal law. No exception, then, ought to
be admitted against contracts of kings which they have made in their minority.

II.   To what acts of kings the laws apply is set forth, with distinctions.
1.  Evidently if a people has placed a king in power without absolute authority, but subject to certain
laws, his acts contrary to those laws can be rendered void by them, either wholly or in part, because
to that extent the people has preserved its own right. The acts of kings who rule with absolute power
but do not hold their kingdoms as proprietary owners, acts by which the kingdom, or a part of the
kingdom, or its revenues are alienated, we have treated above; and we have shown that by the very
law of nature such acts are null and void, just as if they had been performed in respect to the
property of another.

2.  The private acts of a king, on the contrary, ought to be considered as acts not of the state, but of
a part of the state, and therefore done with the intention that they should follow the common rule
of the laws. In consequence the laws which render some acts either void, or voidable by the injured
party, will apply here also, just as if the contract had been made with that as a condition. Thus we
see that certain kings have availed themselves of the aid of the laws against extortionate interest
charges. Nevertheless a king will be able to exempt from the operation of such laws his own acts,
as well as the acts of others; whether he intended so to do must be judged from the circumstances.
If he has done so, the case will have to be judged by the bare law of nature.
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This should be added, that if any law renders an act null and void, not in the interest of the doer, but
for his punishment, this will have no force in regard to the acts of kings; so also other penal laws,
and whatever has the force of compulsion, will not apply. For punishment and coercion can proceed
only from different wills; and so, to compel, and to be compelled, require separate persons, and
separate aspects of the same person do not meet the requirement.

III.   When a king is bound by his oath, and when not.
A king can render an oath null in advance, just as a private person may, if by a former oath he has
plainly deprived himself of the power to swear to any such thing. But after an oath has been taken
he cannot render it void, because here also separate persons are required. For whatever is rendered
void after an oath has been taken already in advance contained in itself this exception,’ unless his
superior should be unwilling.’ But to swear so that you would be bound only if you should yourself
be willing is altogether ridiculous, and contrary to the nature of an oath. Although from an oath of
this character no right, may be gained for the other party, because of some fault in himself, yet, as
we have shown above, the person who took oath is under obligation to God. This applies no less to
kings than to others, although Bodin, in the passage cited, maintains the opposite view.

IV.   How far a king is bound with reference to things which he promised without cause.
It has also been shown above that promises which are complete and unconditional, and have been
accepted,, naturally confer a right. This in like manner applies to kings no less than to others, so that
in this sense at least the opinion of those who deny that a king is ever bound by promises which he
has made without cause must be disapproved. Nevertheless, we shall presently see in what sense
even this may be true.

V.   Application of what has been said about the force of law as regards the contracts of kings.
As for the rest, what we said above, that the municipal law of a kingdom has no force in the
agreements and contracts of kings, was correctly seen by Vazquez also. But his inference ought not
to be conceded, that buying and selling without fixed price, letting and hiring without stated amount,
and permanent right of land tenure without a written document, are valid if they are the acts of kings.
The reason is that such acts are not ordinarily performed by a king as king, but by him just as by any
person.

So far is it from being true that the laws of the realm have no force in respect to acts of this kind, that
we believe that the king is subject even to the law of the town in which he lives; for the king
maintains himself there in a special manner as a member of that society. Yet the matter stands, as
we have said, only in case circumstances do not show that the king has been pleased to free his own
act from the operation of that law. Another illustration which Vazquez presents, in regard to a
promise made in any way whatsoever, is quite in point, and can be explained in the light of that
which we have said above.

VI.   In what sense a king may rightly be said to be under obligation to his subjects by the law of
nature only, and also by municipal law.
1.  Almost all jurists believe that the contracts, which a king enters into with his subjects, are binding
upon him by the law of nature only, and not by municipal law.
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This is a very obscure way of speaking. For legal writers sometimes improperly speak of a natural
obligation as referring to that of which the fulfillment is by nature honorable, although. not in reality
due, as the payment of legacies in full without the deduction allowed by the Falcidian Law, the
payment of a debt from which one had been freed by a criminal penalty inflicted on the creditor, or
the requiting of a favor with its like, acts of which none permits of an action to recover anything
unjustly paid. But sometimes the words are more properly used with reference to that which does
in truth bind us, whether the other party has acquired a right therefrom, as in contracts, or has not
acquired it, as in a full and firm promise.

The Jew Maimonides, in his Guide of the Perplexed, Book III, chapter liv, appropriately
distinguishes the three cases just mentioned, and says that what is not due falls under the head of
‘bounty,’ which other interpreters of Proverbs (20:28) explain as ‘overflowing of goodness.’ In the
Hebrew language what is due according to the strict sense of the law is called’ a judgement’; and
what is due in accordance with honor is defined by the Hebrew word meaning justice, that is, equity.
So the interpreter of Matthew has used ελεος (mercy), κρισις (justice), and πιστις (faith), where
by πιστις he expresses the idea for which δικαιοσυνη (justice) is generally used by the Hellenists.
For in First Maccabees you may find κρισις used for that which is strictly due.

2.  According to civil law also a person can be said to be bound by his own act, either in this sense,
that an obligation results not from the law of nature alone but from the municipal law, or from both
together, or in the sense that the obligation gives a right to action in a court of law. Therefore we say
that a true and proper obligation arises from a promise and contract of a king, which he has entered
into with his subjects, and that this obligation confers a right upon his subjects; such is the nature
of promises and contracts as we have shown above; and this holds even between God and man.

Now if the acts are such as may be done by a king, but also by any one else, municipal law will be
binding in his case also; but if they are the acts of the king as king, municipal law does not apply to
him. This distinction has not been observed with sufficient care by Vazquez. Nevertheless, from
both these acts a legal action may arise, at least so far that the right of the creditor may be declared;
but compulsion cannot follow on account of the position of the parties with whom the business is
conducted. For it is not permissible for subjects to compel the one to whom they are subject; equals,
however, by the law of nature, have this right against equals, and superiors against inferiors even
by municipal law.

VII.   In what way a right lawfully obtained by subjects may be taken away.
This also ought to be known, that through the agency of the king even a right gained by subjects can
be taken from them in two ways, either as a penalty, or by the force of eminent domain. But in order
that this may be done by the power of eminent domain the first requisite is public advantage; then,
that compensation from the public funds be made, if possible, to the one who has lost his right. Just
as such a result is accomplished in other things, then, so also in respect to the right which is created
by a promise or contract.

VIII.   Here the distinction between rights gained by the law of nature and by municipal law is
rejected.
Herein by no means should the distinction be conceded which some persons make, between a right
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gained through the force of the law of nature and a right which arises from municipal law. The right
of the king is, in fact, the same over both kinds of rights, nor can the one any more than the other
be taken away without cause. For when ownership or any other right has been acquired by any one
in a legitimate manner it is a provision of the law of nature that this may not be taken away from him
without cause. If a king should act to the contrary he is without doubt bound to make good the
damage inflicted, because he is acting against a true right of the subject.

The right of subjects, then, differs from the right of foreigners in this, that over the right of
foreigners, that is, over those who are in no way subject, the power of eminent domain has no
control. In regard to penalties we shall see below. But the right of subjects is subordinate to that of
eminent domain so far as the public interest may require.

IX.  Whether the contracts of kings are laws, and when.
From what we have said it becomes apparent how false is the opinion which some advocate, that the
contracts of kings are laws. For no one acquires a right against a king from the laws; if therefore he
revokes them, he does a legal injury to no one. Nevertheless he commits a moral wrong if he pursues
such a course without just cause. Right, however, does arise from promises and contracts. Only the
contracting parties are bound by the contracts, while all are subject to the laws. Nevertheless, some
mixtures of contracts and laws are possible, as treaties made with a neighboring king, or a contract
with a farmer of the revenues which is at the same time published as a law, in so far as there are
provisions in it which have to be observed by the subjects.

X.  In what way the contracts of kings are binding on the heirs of all their possessions.
Let us come now to the successors.’ In regard to these a distinction must be made, whether they are
the heirs at the same time of all the possessions as those who inherit an hereditary kingship by will,
or in default of a will; or are successors to the kingship only, as for example in consequence of a new
election, or in accordance with a prescribed rule; or by a sort of imitation of ordinary inheritance,
or otherwise; or whether, finally, they succeed by a mixed right. For there must be no doubt that
those who are heirs of all the possessions, as well as of the kingship, are bound by the promises and
contracts. The rule that the property of the deceased is subject to his personal debts also is as old as
property ownership itself.

XI.   In what way those who succeed to the kingship only may be bound by the same contracts.
1.  But there are those who succeed to the royal power only,’ or to the property in part and to the
royal power in its entirety. The question to what extent they are obligated is one which is all the
more worthy of investigation, for the reason that previously it has been confusedly handled. Now
it is sufficiently clear that such successors to a kingship are not in that capacity directly, that is to
say immediately, bound; they do not receive their right from the one who has last died, but from the
people, whether that succession approaches more nearly to the right of ordinary inheritance, or is
farther removed from it. This distinction has been treated above.

2.  Such successors may be bound through an intermediary, that is through the interposition of the
state. This will be understood as follows. An association, as well as an individual, has the right to
bind itself by its own act, or by the act of a majority of its members. This right it can transfer, not
only explicitly, but also as a natural consequence, as for example in transferring the sovereign
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authority. For in morals he, who grants the end, grants the means which lead to the end.

XII.   To what extent those who succeed to the kingship only may be bound by the same contracts.
1.  Nevertheless this transfer of obligations cannot go on to an unlimited extent. The unlimited
power of imposing obligations is, in fact, not essential to the proper exercise of sovereignty, just as
it is likewise not necessary for guardianship or trusteeship; it is necessary only in so far as the nature
of the power demands.’ A guardian is considered as holding the place of the master,’ says Julian,
‘as long as he manages the estate well, not when he is robbing his ward.’ In this sense the statement
of Ulpian, that the agreement made by the master of a society not only may help it but may also
injure it, is to be understood.

Nevertheless, this matter [a contract by a king] does not, as certain persons think, have to be handled
according to the nature of business undertaken for others, so that the act should then be considered
to be ratified, if it has turned out advantageously. For it is dangerous for the state itself to reduce the
ruler of the state to such straits. Therefore it is not to be believed that the people held such an
opinion when it conferred the sovereign power. But the decision rendered by the Roman emperors
in the case of a city, that action taken by the magistrates in a doubtful matter was valid, but not if
that was undoubtedly given away which could be collected, ought and can be made to apply to our
question concerning the whole people, if due proportion has been preserved.

2.  Consequently, just as not all laws bind the subjects - for even in addition to laws which command
something illegal there can be laws that are plainly foolish and ridiculous so also the contracts of
rulers are binding upon subjects if they have a reasonable motive; and in case of doubt such a motive
ought to be presumed by reason of the authority of those who rule. This distinction is much better
than the one commonly suggested by many writers, which is based on the slight or great injury of
the outcome.  In this matter, in fact, not the outcome, but the reasonable motive, ought to be kept
in view. If a reasonable motive is present, both the people itself will be bound, if by any chance it
has commenced to be independent, and also the king’s successors, as being the rulers of the people.
For also in case a free people should have made a contract the obligation would be binding upon the
one who should afterward accept the sovereignty, even with the most unlimited powers.

3.  Titus Caesar is praised on this account,’ because he did not allow petitions to be made to himself
for the favors granted by his predecessors, although Tiberius and the emperors who followed him
had not considered the benefactions of their predecessors valid, unless these had been expressly
confirmed by themselves. Following the example of Titus, the most excellent emperor Nerva, in an
edict preserved in Pliny, says: ‘I am unwilling that any one should think that what he obtained from
another emperor, either privately or publicly, is annulled by me in order that he may be under
obligation to me if I ratify and confirm it; and the congratulations of any one do not need to be
accompanied by petitions for renewal.’ But also Tacitus, having related of Vitellius that without
regard for posterity he had torn the Empire to pieces while the common crowd were thronging to
secure his extravagant gifts, and some people were even buying them with money, adds, ‘Among
wise men those gifts were considered void which could neither be given nor accepted without the
ruin of the state.’

4.  Here also this should be added, that if by any chance a contract should begin to lead not merely
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to some loss, but to the ruin of the state, so that the contract, if carried to conclusion, would have to
be considered as unjust and illegal from the beginning, then it is possible not exactly to revoke it,
but rather to declare that it has no further binding force," as if made under a condition without which
it could not have been made justly.

5.  What we have said about contracts is also to be understood in regard to the alienation of the
public funds, or of anything else which, according to law, the king can alienate for the public good.
Here also a similar distinction must be maintained, whether there was a reasonable motive for
giving, or otherwise alienating.

6.  But if the contracts have to do with the alienation of the kingdom, or of a part of it, or of the royal
patrimony, in so far as this has not been placed in the king’s hands, they will not be valid, for the
reason that they have been made in regard to the property of another. The same will hold in limited
monarchies, if the people has reserved any matter, or kind of act, from the royal power. For in order
that such acts may be valid the consent of the people is required, such consent being given either in
person or through those who lawfully represent it, as can be understood from what I have said above
about alienation.

With the help of these distinctions it will be easy to judge whether the pleas made by those kings
that have refused to pay the debts of their predecessors, whose heirs they have not been, were just
or unjust. It is possible to find examples of such pleas in Bodin.

XIII.   What grants of kings are revocable, and what are not, is set forth, with a distinction.
This, again, which has been affirmed by many, that the grants of rulers made from generosity can
always be recalled, ought not to be allowed to pass without a distinction. There are, in fact, certain
gifts which a king makes at his own expense, and which have the force of an absolute grant, unless
there is inserted a clause implying termination at will. Such grants cannot be revoked, except in
relation to subjects for the purpose of punishment, or in the public interest in the latter case, with
compensation if possible.

There are other grants which take away the binding force merely of a law without any contract, and
these are revocable. The reason is that, as a law which has been annulled in regard to all people can
always be re-enacted for all, so also, when a law in respect to a particular person has been annulled,
it can be restored in regard to that person. Here, in fact, no right was acquired against the author of
the law.

XIV.   Whether the rightful possessor of the throne is bound by the contracts of usurpers.
Neither peoples nor rightful kings will be bound by the contracts of those who have unlawfully
seized the sovereign authority. For these do not have the right to place a binding obligation on the
people. Nevertheless they will be bound for what has been spent for their advantage, that is, in so
far as they have been made richer.
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CHAPTER 15
On Treaties and Sponsions

I.   What public conventions are.
ULPIAN divided conventions into public and private.  Public conventions he explained, not, as some
think, by definition, but by giving examples. His first example is the convention ‘which is arranged
in time of peace ‘; and the second,’ When the generals in command in a war conclude certain
agreements with each other.’ Ulpian, then, understands that public conventions are such as can be
made only by the right of a higher or lower authority of government; and in this respect they differ
not only from the contracts of private persons, but also from the contracts of kings which are
concerned with private affairs.

However, from such private contracts also causes of war are wont to arise, although more frequently
from public contracts. Having, therefore, sufficiently treated of compacts in general, we ought to add
some details which relate to this more excellent kind of agreement.

II.   Conventions are divided into treaties, sponsions, and other agreements.
We can divide these public conventions, which the Greeks call συνθηκας (articles of agreement),
into treaties, sponsions, and other agreements.

III.   The difference between treaties and sponsions; to what extent sponsions are binding.
1.  For the distinction between treaties and sponsions, Livy may be cited, in Book IX, where he
correctly shows us that treaties are made by order of the highest authority, and that in respect to such
treaties the people itself is liable to divine wrath if it does not keep its agreements. Such treaties,
according to custom, were made among the Romans by the fetials together with the ratifying priest.
A sponsion is made when those who do not have from the supreme authority a commission for such
an act promise something which essentially affects that authority.

In Sallust we read: ‘As was proper, the senate decreed that no treaty could have been made without
its authorization and that of the people.’ Hieronymus, king of Syracuse, had made an agreement of
alliance with Hannibal, as Livy relates; but afterward he sent to Carthage in order to make the
agreement of alliance into a treaty of alliance. Hence the statement in Seneca the father: ‘The
commanding general made a treaty; the Roman people seems to have made it and is bound by the
treaty.’ This refers to those commanders of ancient times who had received a special commission
for such an act.

In kingdoms, however, the kings have the right to make treaties.’ Says Euripides in the Suppliants:

This treaty oath Adrastus needs to swear;
For having royal power, the right he has
To bind the state with treaty made by him.

In this passage, in fact, the verb at the end is to be read as an infinitive, as we have given it, not in
the indicative.
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2.  Moreover, just as the magistrates do not bind the people by their acts, so a minority of the people
does not. This principle favors the Romans as against the Senonian Gauls; for the majority of the
people were with the dictator Camillus. It is not possible, as we find in Gellius, to treat with a people
in two divisions.

3.  But let us see wherein those are obligated who, without the authority of a people, have promised
something which is within the power of the people. Some one may perhaps think that in this case
the promisors have fulfilled their pledge if they have done their utmost to have their promise carried
out in accordance with the principles which we have previously stated  in regard to a promise made
by a third party. But in this matter, in which a contract is involved, nature desires a much stricter
obligation. For whoever in making a contract gives or promises something of his own wishes in turn
that something in fact be furnished to him; hence, according to the civil law, which rejects the
promise of another’s act, the promise to have an act ratified is nevertheless binding, so far as the
promisor is concerned.

IV.   Rejection of the classification of treaties which Menippus made.
According to Livy, Menippus, ambassador of King Antiochus to the Romans, made a classification
of treaties rather for his own purpose than according to the rules of his craft. He said that there are
three kinds of treaties which kings and states make with each other. One kind is consummated when
terms are dictated to those who have been conquered in war; in this class of treaties the victor has
the decision as to what he wishes the conquered to have and to be deprived of. The second kind of
treaty is made when those who are equal in war come into relations of peace and friendship by an
equal alliance; in such cases restitution is asked and granted by the agreement, and if the possession
of anything has been disturbed by the war a readjustment is made either in accordance with the terms
of the ancient right or to the mutual advantage of both parties. The third kind is consummated when
those, who have never been enemies, unite in a league of friendship with each other through a treaty
of alliance; in such cases the signatories neither impose terms nor accept terms.

V.   The classification of treaties: first, treaties which establish the same rights as the law of
nature; whence this arises.
1.  But it is necessary for us to make a classification with greater painstaking. First, then, we shall
say that some treaties establish the same rights as the law of nature, while others add something
thereto. Treaties of the first class not only are wont to be made between enemies who cease from
war, but formerly also they were often made, and were in some degree necessary, as between those
who previously had made no compacts with each other.

Hence arose the rule of the law of nature, that by nature there is a kind of relationship between men,
and therefore it is an impious crime that one should be injured by another. Though this rule was in
force in the olden time before the Flood, yet some time after the Flood it was effaced again by evil
customs, so that it was considered lawful to rob and to plunder strangers without declaration of war.
This Epiphanius calls ‘the Scythian fashion.’

2.  In consequence the question in Homer,’ ‘Are you plunderers?’ is a friendly inquiry, of which
Thucydides also makes mention. In the ancient law of Solon there are companies ‘of those who go
out for booty.’ Indeed, as Justin says, up to the times of Tarquin piracy was considered an honor.
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In the Roman law this principle is stated, that if it is considered that neither friendship nor hospitality
nor any treaty for the sake of friendship has been made with any peoples these are not indeed public
enemies; yet whatever has come to them from the Romans should belong to them, and a free Roman
captured by them would be a slave. The same thing, again, would happen if any one came from them
to the Romans; and in this case also postliminy should be granted.

Thus formerly, before the period of the Peloponnesian War, the Corcyraeans were not public
enemies of the Athenians, but they had neither peace nor treaties with them, as is apparent from the
speech of the Corinthians in Thucydides. Of Bocchus Sallust says ‘Known to us neither in peace nor
in war.’ Hence the taking of plunder from barbarians was commended by Aristotle, and in ancient
Latium the word hostis means only a stranger.

3.  In this class I include also treaties in which provision is made that there shall be rights of
hospitality and commerce on both sides, in so far as such rights come under the law of nature, a
subject which we have treated elsewhere. According to Livy Arco uses this distinction in his speech
to the Achaeans, in which he said that the question at issue is not regarding an alliance but regarding
a stipulation for granting and obtaining a right of commercial intercourse, in order that, to be
specific, the slaves of the Macedonians might not find a refuge among them. The entire class of
conventions the Greeks call in a strict sense ‘peace,’ and they contrast it with ‘treaties,’ as may be
seen both elsewhere and in the oration of Andocides On the Peace with the Lacedaemonians.

VI.   Treaties which add something beyond the rights of the law of nature; what treaties are on
equal terms.
1.  Conventions which add something beyond the rights based on the law of nature are either on
equal or on unequal terms. Those are on equal terms which are of the same character on both
sides,’which are equal and common on both sides,’ as Isocrates says in the Panegyric. To such a
convention the verses of Virgil apply:

Nor seek kingdoms for myself; on equal terms
Unvanquished let the nations both alliance form
That shall endure for ever.

The Greeks call conventions of the first type sometimes simply ‘covenants,’ sometimes ‘covenants
on like and equal terms,’ as may be seen in Appian and Xenophon. The second type they call more
properly ‘treaties’; and in so far as these are concerned with inferiors they call them ‘arrangements
imposed by command.’ In his speech On the Freedom of the Rhodians, Demosthenes says that such
treaties ought to be avoided by those who love liberty, because they approach very near to servitude.

2.  Treaties of both types are made for the sake either of peace or of some alliance.

Equal treaties of peace are those, for example, which are commonly arranged for the restoration of
captives and of captured property, and for safety; these will be discussed below in connection with
the effects and consequences of war.

Equal treaties of alliance have to do either with commerce, with joint action in war, or with other
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matters. Equal agreements in regard to commercial relations may have various ends in view, as, for
example, that no import duties should be paid on either side, an article of agreement in the ancient
treaty between Rome and Carthage, containing an exception to cover that which was regularly given
to the clerk and the public crier; or that no greater duties should be levied than at present; or that
duties should be levied only up to a certain amount.

3.  So also in an alliance for war the agreement may be that equal auxiliary forces of cavalry,
infantry, and ships shall be furnished, either for every war, which the Greeks call ‘an offensive and
defensive alliance,’‘ and Thucydides explains as ‘having the same enemies and friends ‘ - this you
may often find in Livy also - or for protecting the boundaries only, which the Greeks call ‘a
defensive alliance’; or for a particular war; or against particular enemies; or against all enemies, to
be sure, but with the exception of allies, as in the treaty between the Carthaginians and
Macedonians, which is found in Polybius. Likewise the Rhodians by treaty promised aid to
Antigonus and Demetrius against all enemies whatsoever except Ptolemy.

An equal treaty, as we have said, may apply also to other matters, with provisions such as these, that
neither signatory shall have fortresses in the territory of the other,’ or defend the subjects of the
other, or furnish a passage to the enemy of the other.

VII.   What treaties on unequal terms are; such treaties, again, are subdivided.
1.  From the discussion of treaties on equal terms it may easily be understood what unequal treaties
are. Unequal terms, moreover, are promised either by the party of higher rank or by the party of
lower rank. Such terms are unequal on the part of the superior if he promises aid, but does not
require it, or promises greater aid. Unequal terms on the part of the inferior, or, in accordance with
what Isocrates says in the Panegyric just cited,’ those who oppress the other party more than is just
are those which, as we have said, were called ‘arrangements imposed by command.’

Such treaties, again, are either accompanied by impairment of sovereignty, or are without such
impairment.

2.  Such treaties may be accompanied by impairment of sovereign power, as the second treaty of the
Carthaginians with the Romans, which contained the provision that the Carthaginians should not
make war on any one without the sanction of the Romans. From that time, as Appian says,’ the
Carthaginians, by treaty, were subject to the Romans.’

To this kind of treaty there may be added a conditional surrender, excepting that such a surrender
involves not an impairment but a transfer of the whole sovereign power; on this subject we have
spoken elsewhere. Such an agreement Livy designates as a treaty both elsewhere and in Book IX:
‘The Teates in Apulia begged that a treaty should be granted to them, and yet that they should not
be on equal terms, but under the sway of the Roman people.’

3.  In treaties without impairment of sovereign power the burdens are either temporary or permanent.

The temporary burdens are concerned with the payment of an indemnity, the destruction of
fortifications, the withdrawal from certain places; or the giving of hostages, of elephants, of ships.
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The permanent obligations are, for example, to recognize the sovereignty and respect the majesty
of the other signatory; what the force of such a stipulation is we have said elsewhere. Closely related
to this is the provision that the one signatory should have as enemies and friends those whom the
other signatory desires; and that a passage through his territory, or supplies, should not be given to
any army with which the other is at war. Then there are the other matters of less moment, that it
should not be permissible to build fortresses in certain places, or to lead an army thither, or to have
ships beyond a certain number, or to build a city, or to engage in navigation, or to enlist soldiers in
certain places; that they should not attack the allies, nor aid enemies with provisions, nor receive
persons coming from another place; and that treaties previously made with other peoples should be
annulled. Examples of all these provisions may be found in Polybius, Livy, and other historians.

4.  Unequal treaties, moreover, are wont to be made not only between victors and vanquished, as
Menippus thought, but also between more powerful and less powerful peoples that have not even
engaged in war with each other.

VIII.   That treaties with those who are strangers to the true religion are permissible by the law
of nature.
A question frequently raised concerning treaties is whether they are lawfully entered into with those
who are strangers to the true religion.

According to the law of nature this is in no degree a matter of doubt. For the right to enter into
treaties is so common to all men ‘’that it does not admit of a distinction arising from religion. There
‘is, however, a question in regard to the teaching of the divine law, and in consequence not only the
theologians but also some jurists treat the question; among these are Oldradus and Decianus.

IX.  That treaties with those who are strangers to the true religion are not, generally speaking,
prohibited by the Hebraic law.
1.  Let us first consider the divine law as set forth in the Old Testament and afterward discuss the
teaching of the New

Before the law of Moses it was permissible to make with strangers to the religion a treaty not to
inflict injury. An example is the ‘treaty between Jacob and Laban not to speak now of Abimelech,
since it is not sufficiently established that he was an idolater. And no change in this respect was
made by the law of Moses. Let the Egyptians serve as an example. They without doubt were at that
time idolaters; yet the Jews are forbidden to hold aloof from them. An exception must be made of
the seven peoples condemned by a divine sentence, which the Jews were chosen to execute; for
Israelites are forbidden to spare them, because they are obstinate in their idolatry and refuse to
submit to overlordship. To these the Amalekites likewise were joined by divine decree.

2.  Treaties of commerce also, and other similar conventions, which are to the common advantage,
or to the advantage of either party, may be entered into with pagans according to the law. Nothing,
in fact, is found which is opposed to this view. Further, we have examples of the treaties which
David and Solomon made with Hiram, king of Tyre; and the point is to be noted that in the
Scriptures it is stated that this treaty was made by Solomon according to the wisdom which God had
given him.
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3.  The law of Moses does indeed specially command Jews to do good to their own people, ‘to love
their neighbor.’ Further, the peculiar food and system of morals prescribed for the Jews scarcely
admitted of familiar intercourse with other men. But from this it does not follow either that they
were not permitted to do good to strangers, or even that such doing of good was not praiseworthy,
though this inference has been erroneously drawn by the faulty interpretation of later teachers. From
such a source comes the statement of Juvenal about the Jews:

The way he does not show except to one
Who shares with him his sacred rites.

In this passage the example of pointing out the way stands for the forces which are least troublesome
and costly, which Cicero and Seneca say ought to be granted even to strangers. Of like import is the
statement of Tacitus concerning the same people: ‘In their relations with one another, inflexible
good faith, ready compassion;’ against all others, hostility and hatred.’

Similarly in the New Testament we read that the Jews: were not accustomed to live, ‘to have
dealings,’ ‘to eat,’ ‘to join,’ or’ to’ associate,’ with those of foreign origin. Also Apollonius Molo
said,,’in reproach of the Jews, that’ those who had different views about God were not received by
them, and that they did not have anything in common with those who differed from them in mode
of life,’ According to Diodorus friends of Antiochus bring against the Jews the charge that ‘they
alone of all peoples are unsociable with foreigners to such a degree that they consider all other men
as enemies.’ There follows this about the same people: ‘With no other race do they eat in common,
nor do they wish well to others.’

Presently’ hatred of the human race’ is alleged against them. In Philostratus Apollonius of Tyana
speaks thus of the Jews: ‘They have found a kind of life so withdrawn from human intercourse that
they do not even eat in common with others.’ Likewise also in Josephus ‘the unsociable mode of
life’ of the Jews is in many passages objected to.

4.  That such is not the meaning of the law Christ taught us by His example, when He did not refuse
to accept water from the Samaritan woman, though He is everywhere most observant of the Temple.
But also formerly David had sought refuge among peoples not of the faith, and he is nowhere
criticized on that account. In Josephus this utterance is assigned to Solomon, when dedicating the
Temple and praying that God might there hear even the prayers of foreigners: ‘We are not of
unhuman disposition, nor ill-disposed towards strangers.’

5.  Not only are the peoples who were mentioned above to be excepted from this rule, but also the
Ammonites and Moabites, who are spoken of in Deuteronomy23:6: ‘Thou shalt not seek their
prosperity’- this is here a better interpretation of the Hebraic word than ‘their peace’ - ‘nor their
good all thy days for ever.’ By these words beneficent treaties with the peoples mentioned are
forbidden, though the right to make war is not also granted; or at any rate, according to the opinion
of some of the Jews, it was forbidden to seek peace from them, or even to accept it when offered.
Surely the right to make war on the Ammonites is denied to the Jews in Deuteronomy 2:19; and
Jephthah did not commence war against them until the ways of a fair peace had been tried, nor did
David, except when provoked by cruel injuries.
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6.  There remains the question of an alliance for purposes of war.

Before the giving of the law such an alliance with heathen peoples was permissible, as is apparent
from the example of Abraham, who helped the impious Sodomites in war. In general no change in
the law of Moses in regard to this matter is read of. Consistent with the position stated was the view
of the Asmonaeans, as we see, a people both skilled in the law and very religious, as is apparent
from their careful observance of the Sabbath, the defense only of themselves, and their use of
weapons for no other purpose. Nevertheless, with the approval of their priests and people, they
made; treaties with the Lacedaemonians and the Romans; even more, they performed public
sacrifices in behalf of the safety of those peoples. The cases which are cited to prove the contrary
have special reasons.

7.  If, in fact, God had indicated through the prophets that any kings or peoples, besides those that
had been mentioned in the law, were hateful to Him and condemned to misfortune, without doubt
it would have been an impiety to undertake their defense or to make an alliance with them. With this
harmonizes the statement of the prophet to Jehoshaphat  in regard to the king of Israel: ‘Shouldst
thou help the wicked, and love them that hate God? For this thing wrath is upon thee from before
God.’  The prophet Micah had already, in fact, foretold the unhappy outcome of the war. Then there
are the words of the other prophet to Amaziah ‘Let not the army of the Israelites go with thee; for
the Lord is not with Israel, to wit, with all the children of Ephraim.’

That this attitude was not determined by the nature of the treaty, but by some peculiar quality of the
person, is shown even by the fact that jehoshaphat was severely reproved, with threats also, because
he had entered into an alliance with Ahaziah, king of the Israelites, for the sake of commerce, similar
to the alliance which David and Solomon had made with Hiram; and they, as we have said, in part
were not criticized, in part were praised, on that account. For the additional statement that Ahaziah
had acted very wickedly ought to be referred to his whole life; and on that account God was hostile
to him and all his undertakings. In this way the narrative is explained in the work which is entitled
the Constitutions of Clement.

8.  This also should be noted, that the case of those descendants of Jacob that had deserted God,
Who was well known to them, was worse than that of foreign peoples. For the rest of the people took
up arms against those deserters in accordance with the law, which is found in Deuteronomy 13:13
.a

9.  There are cases also where treaties are censured by reason of a fault in the intent with which they
were made. Thus Asa was reproved by the prophet for the reason that he had made an alliance with
the Syrian because he distrusted God. This distrust he had shown when he sent to the Syrian things
that were consecrated to God. But the same king was further censured because he had put his hope
in doctors, and not in God. Consequently, it no more follows from this narrative that it is inherently
and universally wrong to make an alliance with such peoples as the Syrians than it is to consult
doctors. The intent, in fact, vitiates many acts which are not unpermissible, such as the numbering
of the people in the case of David, the display of treasures in the case of Hezekiah. Similarly in
another passage confidence placed in the Egyptians is censured, although it was permissible for
Solomon to make an alliance with them.
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10.  To the considerations already presented this also should be added, that under the ancient law
the Jews had clearly expressed promises of victory if only they observed the law, so that they were
less under the necessity of having recourse to human help. In Solomon, again, there are not a few
maxims about avoiding association with the wicked. These, however, are the admonitions of
prudence, not precepts of the law; and those very admonitions, as moral precepts in most cases, have
a great many exceptions.

X.  That treaties with those who are strangers to the true religion are not prohibited by the
Christian law.
1.  Moreover, the law of the Gospel made no change in this matter. Rather it extends even greater
favor to treaties by which those who are strangers to the true religion receive help in a just cause;
for the doing of good to all men, whenever there is opportunity, has not only been left free and
praiseworthy, but has even,,been enjoined by precept. By the example of God, who maketh His sun
to rise on the good and on the evil, and sendeth rain for both, we are bidden to exclude no class of
men from our deeds of kindness. Tertullian well said:

So long as the covenant was confined to Israel, He properly commanded that
compassion should be shown only to brethren. But when He had given to Christ ‘the
gentiles as His inheritance and the ends of the earth for His possession,’ then began
to be fulfilled that which was spoken by Hosea: ‘Ye are not my people, who were my
people; ye have not obtained mercy, who once obtained mercy ‘that is, the nation.
Thenceforth Christ extended to all the law of brotherly kindness, excepting no one
from His compassion, just as He had excepted no one from His invitation.

2.  Now this law ought to be received with due regard to difference in degree, so that we should be
doers of good to all, but particularly to those who share the same religion. In the Constitutions of
Clement we read: ‘Service ought to be rendered to all, but in such a way that greater consideration
should be shown to those, that are holy.’ Says Ambrose: ‘Perfect generosity is commended by
reason of faith, cause, place, and time, so that you labor first on behalf of the servants of the faith.’
The statement of Aristotle As similar: ‘It is not, in fact, fair that equal care should be taken for
strangers and for friends.’

3.  Furthermore, familiar association with men who are strangers to the true religion is not
prohibited; and not all intercourse, but only that which is unnecessarily intimate, is forbidden even
with those whose case is worse, who have fallen away from the rule of Christian teaching; and not
even that is forbidden if it furnishes the hope of their correction.

This is the force of the passage in the writings of Paul: ‘Be ye not unequally yoked with unbelievers;
for what fellowship have righteousness and iniquity? or what communion hath light with darkness?
And what concord hath Christ with Belial? or what portion hath a believer with an unbeliever?’ The
passage refers to those who joined in the feasts at the temples of idols, and thus either were guilty
of idolatry, or at any rate presented the appearance of being guilty. This is shown by the words
which follow: ‘What agreement hath a temple of God with idols?’ Statements similar to these appear
in the First Epistle to the same Corinthians: ‘Ye cannot partake of the table of the Lord and of the
table of demons.’
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4.  Proof again will by no means naturally follow from this fact, that we ought not of our own will
to submit to the rule of the heathen, or contract marriages with them. For in both these cases it is
apparent that there is greater danger, or at any rate greater difficulty is thrown in the way of
practicing the true religion. Add also the consideration that such ties are more lasting, and in
marriage the choice is freer, while treaties have to be made to satisfy the exigencies of the time and
place. Moreover, as it is not wrong to do good to the heathen, so it is not wrong to implore their aid,
as Paul invoked the aid of Caesar and the tribune.

XI.   Cautions in regard to such treaties.
1.  In such alliances, therefore, wrongfulness is not inherent nor universal, but is subject to
judgement according to the circumstances.’ Pains must, in fact, be taken that too great intimacy may
not bring contamination to the weak. With this end in view it will be advantageous that the homes
be kept separate, as the Israelites dwelt apart from the Egyptians. Not without reason are those
verses of Alexandrides:

I cannot as your fellow-soldier fight;
For neither our laws nor customs harmonize,
But differ by great intervals.

Here also the remarks apply which I have elsewhere made concerning the religious scruples of the
Jews and Christians in respect to joint military service with the heathen.

2.  But also if, as a result of such an alliance, the power of the heathen is going to be greatly
increased, it should be refrained from except in direst need. Applicable here is what. Thucydides
said in a similar case: ‘Those who are treacherously attacked, as we are by the Athenians, ought not
to be looked upon with disfavor if they seek safety not only in the aid of the Greeks but also in that
of the barbarians.’ No right whatsoever is sufficient to warrant committing what will probably be
harmful to religion, indirectly, if not directly. For as a matter of first importance the kingdom of
heaven is to be sought, that is, the spread of the Gospel.

3.  It were greatly to be desired that today many princes and peoples should take to heart the
generous  and noble utterance of Fulk, formerly Archbishop of Reims, who thus admonished Charles
the Simple: ‘Who would not be greatly alarmed that you desire the friendship of the enemies of
God,’ and are receiving heathen armies in detestable alliance, to the destruction and downfall of the
Christian name? For it makes no difference whether any one allies himself with the heathen or
denies God and worships idols.’ There is a saying of Alexander found in Arrian: ‘They do a grievous
wrong against the rights of Greeks who serve with the barbarians in war against the Greeks.’

XII.   That all Christians are under obligation to enter a league against the enemies of
Christianity.
At this point I shall add that, since all Christians are members of one body, and are bidden to share
one another’s sufferings and misfortunes, just as this principle applies to individuals, so also it is
applicable to peoples as such, and to kings as such. For every man ought to serve Christ not only
personally, but also with the power that has been entrusted to him. This, however, kings and peoples
cannot do while an impious enemy is raging in arms, unless they furnish aid to one another. Such
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aid, again, cannot be rendered effectively unless an alliance is made for that purpose. Such a league
was formerly made, and the emperor of the Holy Roman Empire was unanimously chosen as its
head. To this common cause, therefore, all Christians ought to contribute men or money, according
to their strength. How they can be excused from making such a contribution, I do not see, unless
they are kept at home by an unavoidable war or some other equally grievous misfortune.

XIII.   To which ally help should by preference be given when several are at war, is explained,
with distinctions.
1.  This question also frequently arises. If several are at war, to which of two parties ought aid
preferably to be given by one who is in alliance with both?

First, then, that is to be recalled which we previously said, that there is no obligation to undertake
unjust wars. Therefore that one of the allies who has a just cause for war ought to have the
preference’ if the contest is with one who is not in alliance. The same will likewise hold if the
contest is with another ally. Thus in his speech in regard to Megalopolis Demosthenes showed that
the Athenians ought to give aid to their allies the Messenians against the Lacedaemonians, who were
also allies, if the latter were the aggressors.

The principle stated holds true only if there is no clause in the agreement forbidding that aid be sent
to an ally. In the agreement of Hannibal with the Macedonians there was the clause ‘We shall be the
enemies of your enemies, with the exception of the kings, states, and ports with which we have
treaties of friendship.’

2.  Now if allies are engaged in war with each other for unjust causes on both sides - and this can
happen - it will be necessary to refrain from aiding either party. Thus Aristides says, in his fifth
speech On Leuctra: ‘If indeed they were asking for aid against others, it would be an easy matter;
but if each of the allies was requesting aid against the other they did not wish to mix in the affair.’

3.  If, on the contrary, two allies are waging war against others, and each for a just cause, aid in men
and money will have to be sent to both, if this can be done, just as happens in the case of personal
creditors. But if the undivided cooperation of the one who has promised is required, reason demands
that preference be shown to the ally with whom the treaty is of longer standing.’ This, according to
Polybius, is what the Acarnanians said to the Spartans. And the answer given by the Roman consul
to the Campanians has the same effect: ‘It is right that friendships be so established that the more
ancient friendship and alliance shall not be violated.’

4.  But an exception needs to be made if the later treaty has something beyond the promise which,
so to speak, contains in itself the transfer of ownership; that is, some form of subjection. For so also
in a sale we say that the earlier promise receives the preference, unless a later promise has
transferred ownership. So in Livy the Nepisini held the pledge of surrender more sacred than that
of alliance.

Others draw these distinctions more subtly, but what I have said, as more simple, is, I think, nearer
the truth.
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XIV.   Whether an alliance may be considered as tacitly renewed.
An alliance ought not to be considered as renewed tacitly on the expiration of the time, except in
consequence of acts which admit of no other interpretation. A new obligation, in fact, is not easily
presumed.

XV.   Whether the one party may be freed by the perfidy of the other.
If one party has violated a treaty of alliance, the other will be able to withdraw from it; for the
individual terms of an alliance have the force of conditions. This instance in Thucydides may serve
as an example: ‘Those do not bear the blame of breaking a treaty of alliance who, abandoned, turn
to others for help, but those who do not in fact furnish the aid which on oath they had promised.’
There is another example in the same author: ‘If either of the parties should deviate from the terms
ever so little, the alliance would be broken.’ This, however, is true only in case there has been no
agreement to the contrary; for sometimes such an agreement is made in order that withdrawal from
the league may not be permissible for a slight offence.

XVI.   To what the signers are bound if a sponsion signed by them is rejected; also concerning
the sponsion of the Caudine Forks.
1.  Sponsions can have as many kinds of subject-matter as treaties. Sponsions and treaties, in fact,
differ only in the power of the persons who make them. But in regard to sponsions there are two
questions that are commonly raised.

The first question is, in case a sponsion is disapproved by the king or state, to what are the signers
bound; whether they are to make good the loss, or to restore matters to the state in which they were
in before the sponsion, or to be surrendered in person. The first alternative seems to be in harmony
with Roman civil law; the second, with equity - and this was urged by the tribunes Lucius Livius
and Quintus Maelius in the Caudine controversy; while the third opinion has been approved in
practice, as is apparent from the examples of the two famous sponsions of the Caudine Forks and
Numantia.

Now the point which ought to be maintained above all others is that the one who holds the sovereign
power is under no obligation whatsoever. Postumius well said to the Romans: ‘You have made no
compact with the enemy; you have not commanded any citizen to make one for you. Therefore you
have no dispute with us, to whom you gave no commission, nor with the Samnites, with whom you
have made no engagement.’ Equally well did he say this: ‘I declare that nothing can be so sanctioned
as to bind the people without the order of the people.’ This again is not less to the point ‘If there is
anything to which the people can be obligated, it can be obligated to all things.’

2.  Therefore the people was not bound either to give compensation or to make restitution. For if the
Samnites had wished to have dealings with the people, they ought to have kept the army at the
Caudine Forks and to have sent envoys to Rome, to treat with the senate and the people concerning
a treaty of peace, in order that the people itself might judge of how great value the safety of the army
was to it. Then, if at length the treaty had not been kept, they could have said, what Velleius says
was maintained by both the Samnites and the Numantines, that the violation of the public faith ought
not to be expiated with the blood of a single individual.
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3.  With greater plausibility it can be said that all the soldiers were bound by the obligation.’ And
this would certainly be fair if the sponsion had been made by the signers on their order and in their
name, as we see was done in the case of the treaty which Hannibal made with the Macedonians. If
now the Samnites were satisfied with the good faith of the signers, and of the six hundred hostages
whom they had levied, they had only themselves to blame.

Again, if the signers claimed the power to execute agreements in the name of the state, they were
bound to make restitution for the loss suffered by reason of their deceit. If deceit was not apparent,
they were bound to have that ratified which was called for by the force of the negotiations. And in
this case not only the bodies but also the property of the signers would be under obligation to the
Samnites, unless they had imposed a penalty in the place of their loss. For there had been an
agreement in regard to the hostages, that their lives were forfeited if the compact was not adhered
to. Whether the same penalty was agreed upon in regard to the, signers, is not clear; but the
stipulation of a penalty affects what is .done in such a way that there is no other obligation if the
deed cannot be performed. For a certain advantage has succeeded to the place of an uncertain one.
Moreover, it was the current opinion of those; times that even a life could be lawfully pledged as
security.

4.  Among us who hold a different opinion, I think that in such a sponsion first the property is liable
up to the amount of the loss; and if that is not sufficient, then the person is subject to slavery.
Formerly Fabius Maximus, when the senate had rejected an agreement which he had made with the
enemy, sold his estate for 200,000 sesterces and made good his promise.’ Besides, the Samnites
rightly thought that Papius Brutulus, who broke a truce, ought to be surrendered together with his
property.

XII.   Whether a sponsion that has not been rejected is made binding through knowledge of it and
through silence is set forth, with distinctions; likewise concerning the sponsion of Luctatius.
1.  A second question is whether a sponsion is binding upon the sovereign authority in consequence
of the knowledge of it, and of silence.

Here the distinction should be made, first, whether the sponsion was made unconditionally, or on
the condition that it should be considered as valid by the supreme authority. For this condition, if
unfulfilled, makes the sponsion null and void, for the reason that conditions ought to be carried out
exactly. And this applies per perfectly to the sponsion of Luctatius with the Carthaginians; there was
the further fact that the people had declared that it was not bound by that sponsion, because it had
been made without its order.  And so another entirely new treaty was made with the public sanction.

2.  Then the point should be investigated whether, in addition o silence, there is anything else having
a bearing on the matter. ‘For silence, unless reinforced by some thing or act, does not supply a
sufficiently probable basis for determining intent, as may be understood from what we have said
above regarding the abandonment of ownership. But if in addition there shall have been certain acts’
which cannot with probability be referred to any other cause, then the agreement will be understood
to have been ratified. Cicero notes, in the speech For Balbus, that in this way the treaty which had
been made with the people of Gades was approved.
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3.  Against the Carthaginians the Romans pleaded their silence as regards the treaty compact with
Hasdrubal. But since that compact had been expressed negatively, that the Carthaginians should not
cross the Ebro river, it was hardly a case where silence alone should have the power to imply
ratification of another’s act, since no act of their own would have followed except when some
Carthaginian who wished to cross the Ebro had been hindered by the Romans, and the Carthaginian
had obeyed their order. Such action, in fact, has the force of a positive act, and does not remain
within purely negative limits. But if the compact signed by Luctatius had had more provisions, and
it was apparent that the others, which were at variance with common rights, had always been
observed by: the Romans, there would then have been a sufficiently strong implication of the
approval of the compact.

4.  It remains to say something here about the agreements which leaders or soldiers make, not
concerning what belongs to the sovereign authority, but concerning their personal affairs, or matters
entrusted to them. But there will be a better opportunity to treat’ of these matters when we come to
the incidental occurrences of war.
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CHAPTER 16
On Interpretation

I.   How promises are outwardly binding.
1.  If we consider only the one who has promised, he is under obligation to perform, of his own free
will, that to which he wished to bind himself. ‘In good faith what you meant, not what you said, is
to be considered,’ says Cicero. But because internal acts are not of themselves perceivable, and some
degree of certainty must be established, lest there should fail to be any binding obligation, in case
every one could free himself by inventing whatever meaning he might wish, natural reason itself
demands that the one to whom the promise has been made should have the right to compel the
promisor to do what the correct interpretation suggests. For otherwise the matter would have no
outcome, a condition which in morals is held to be impossible.

It was, perhaps, with this thought in mind that Isocrates, treatment of agreements in his speech
Against Callimachus, said: ‘We Men constantly apply this universal rule in our relations with one
another,’ as the passage was correctly emended by Peter Faber, a man of most eminent learning; for
not only Greeks but also barbarians were meant, as the author had said a little before.

2.  Applicable here also is the ancient treaty formula given by ‘Livy: ‘Without wicked deceit, and
as these words here today have been most rightly understood.’ The measure of correct interpretation
is the inference of intent from the most probable indications..,’These indications are of two kinds,
words and implications; and ‘these are considered either separately or together.

II.   If other implications are lacking, words are to be understood in their ordinary sense.
If there is no implication which suggests a different ) conclusion, words are to be understood in their
natural sense, not according to the grammatical sense which comes from derivation at according to
current usage,

To whose behest belong the law and rule of speech.

The Locrians, then, availed themselves of a stupid evasion in their perfidy; for they took oath that
they would keep the agreement as long as they should stand on that ground and should bear heads
on their shoulders; then they threw away the earth which they had placed in their shoes, and the
heads of garlic which they had laid on their shoulders, as if in that manner they could free
themselves from the religious obligation, This story is found in Polybius; and in Polyaenus there are
several instances of similar perfidy which it is not necessary to repeat, since there is no doubt
concerning them. Cicero has rightly said that by deception of this kind perjury is made worse, not
lessened.

III.   Technical terms are to be explained according to their technical use.
In the case of technical terms, which the people scarcely understand, the explanation of those who
are expert in the particular art will need to be utilized, just as the teachers of rhetoric refer the
question, what majestas is, or parricide, to a definition. Cicero, in fact, said truly in the first book
of the .Academics: ‘The words of the logicians do not belong to common speech. They use their own
technical terms; and indeed this, practice is common to almost all the arts.’ Thus, if an army has
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been spoken of in a compact, we shall explain that an army is a body of soldiers, which has dared
openly to invade the territory of the enemy.

The historians, in fact, everywhere distinguish what is done secretly, or in the manner of brigands,
from what is done by a regularly constituted army. Wherefore the forces which constitute an army
ought to be estimated in proportion to the strength of the enemy. Cicero calls six legions with their
auxiliary forces an army. Polybius says that a Roman army generally consisted of 16,000 Romans
and 20,000 allies. But even a smaller number can satisfy the interpretation of the word; for Ulpian
says that a man is in command of an army who has only one legion with the auxiliary forces;
according to Vegetius such an army consists of 10,000 infantry and 2,000 cavalry Livy reckons a
true army at 8,000 men. In like manner one muse judge in regard to a fleet. Similarly a fortress is
a place which for a time can resist a hostile army.

IV.   Resort is to be had to conjectures in the case of ambiguous and contradictory expressions,
or if conjectures naturally suggest themselves.
1.  It is necessary to resort to conjectures when the words or sentences are ‘interpreted in different
ways,’ that is, admit of several meanings. The rhetoricians call this topic ‘ambiguity,’ but the
dialecticians make a finer distinction, calling it ‘homonymy’ if a single word, and ‘ambiguity’ if a
sentence, has more than one meaning. Similarly there is need of conjectures whenever in compacts
there is ‘an appearance of contradiction.’ For then interpretations are to be sought which will
reconcile the different parts with one another, if this is possible.

In case the contradiction is real, a later agreement between the contracting parties will annul earlier
agreements, since no one could at the same time have had contradictory desires. Such is in truth the
nature of acts dependent on the will that they can be relinquished through a new act of volition,
either ‘on the one part,’ as in a law or a will, or conjointly, as in the case of contracts and compacts.
The rhetoricians call this topic ‘antinomy.’ In such cases, in fact, the evident obscurity of the words
compels us to have recourse to conjectures.

2.  But at times the conjectures themselves are so evident that they naturally suggest themselves,
even against the more commonly accepted interpretation of the words. The Greek rhetoricians call
this topic ‘concerning the word and the meaning’; and the Latins call it ‘of the written word and the
meaning of the word.’ The elements from which are derived conjectures as to meaning are especially
the subject-matter, the effect, and the connection.

V.   Conjectures from the subject-matter.
Of the subject-matter is the word day, in case a thirty days’ truce has been made; and this ought to
be understood as meaning not natural days, but civil days, for that meaning is consistent with the
subject-matter. So the word’ to bestow’ is assumed to mean ‘to complete a transaction,’ according
to the nature of the business. Similarly the word ‘arms,’ which sometimes means instruments of war
and sometimes armed soldiers, will have to be interpreted now with the former, now with the latter
meaning, according to the subject-matter.

Again, he who has promised to deliver up men ought to deliver them living, not dead, contrary to
the quibble of the Plataeans; and those who were commanded to deliver up their iron fulfilled the
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command by giving up their swords, not also their buckles, as Pericles craftily maintained. Thus the
free withdrawal from a city ought so to be understood that the journey also shall be safe, contrary
to what Alexander did. Finally, in a division one-half of the ships ought to be understood of whole
ships, and not as one-half of each ship cut in two, as the Romans maintained in taking advantage of
Antiochus. In similar cases let the same decision be reached.

VI.   Conjectures from the effect.
As regards the effect, especially important is the case when a word taken in its more common
meaning produces an effect contrary to reason. For in the case of an ambiguous word that meaning
ought preferably to be accepted which is free from fault. In consequence we ought not to admit the
quibble of Brasidas, who, having promised that he would withdraw from the Boeotian country,
denied that the land which he occupied with his army was Boeotian, as if that word ought to be
understood of warlike possession and not of ancient boundaries; for in the former sense the compact
would have been meaningless.

VII.   Conjectures from elements that are connected, either in origin or also in place.
Statements are connected either in origin or also in place. Those are connected in origin which
proceed from the same will although uttered in different places and on different occasions’;hence
arises the need of conjecture, because in doubtful cases the will is believed to have been consistent.
Thus in Homer the agreement between Paris and Menials, that Helen should belong to the victor,
must so be understood from what follows that he who had killed the other should finally be
recognized as the victor. Plutarch gives this reason: ‘Judges incline to that which is less ambiguous,
passing by that which is more obscure.’

VIII.   To what the conjecture drawn from reasonable motive applies; and when, and how, it is
in point.
Among the elements which are connected in respect to place, the chief force is given to the reason
for a law, which many confuse with the intent, although it is only one of the indications from which
we trace the intent.

Nevertheless among conjectures this is the strongest, if it is established with certainty that the will
has been influenced by some reason as the only cause. Often, in fact, there are several reasons, and
sometimes the will without reason determines itself from the; power of its own freedom; and this
is sufficient to produce a binding obligation. Thus a present made by reason of a wedding will not
be valid if the wedding does not take place.

IX.  The distinction between broad and narrow meanings.
Furthermore, the fact should be recognized that many words have several meanings, the one
narrower, the other broader. This is the case for many reasons. One is that the name of the genus
may be applied to a species, as in words of relationship and adoption; likewise also in masculine
nouns, which are ordinarily used as common nouns when words of common gender are wanting.
Another is that the technical use of a term may give a broader meaning than the everyday use, just
as the word for death is extended by the civil law to cover banishment,’ though it does not have this
meaning in ordinary speech.
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X.  Division of promises into favorable, odious, mixed, and median.
At the same time it should be noted that of promises which are made some are favorable, some
odious, some mixed, and some median.

Those promises are favorable which are made on a basis of equality and promote the common
advantage. The greater and more extended this advantage is, the greater the favorableness of the
promise; this, then, is greater in promises that contribute to peace than in those that contribute to
war, greater also in promises: for defense in a war that has been begun than for other causes.

Odious promises are those which impose burden on one party only, or on one party more than the
other; which contain penalties in themselves which render acts null and void, and which bring .about
some change in previous agreements. If, again, a promise is of a mixed character, as changing
former agreements, to be sure, but with a view to peace, this will be considered now favorable and
now odious, as the amount of good or of change predominates, but in such a way that, other things
being equal, it should preferably be considered favorable.

XI.   The rejection of the distinction between contracts of good faith and those of strict legal right
in relation to the acts of peoples and kings.
The distinction between acts of good faith and those granting a strict legal right, in so far as it is
drawn from the Roman law, does not belong to the law of nations. In a certain sense, however, the
distinction can be applied here; thus, for example, if in any countries some acts have a certain
common form, in so far as that form is unchanged, the distinction may be understood to be present
in the act. But in other acts, which are in themselves indefinite in respect to form, such as a donation
and a generous promise, more attention should be paid to the words.

XII.   In accordance with the distinctions of meanings and promises stated, rules are formulated
in regard to interpretations.
1.  In the light of the principles stated the following rules should be observed

In agreements that are not odious the words should be taken with their full meaning according to
current usage; and, if there are several meanings, that which is broadest should be chosen, just as
the masculine gender is taken for the common gender, and an indefinite expression for a universal.
Thus the words, ‘from which one has been ejected,’ will have reference even to the restoration of
one who has been hindered by force from entering into possession of what belongs to him; the
expression, taken more loosely, has that force, as Cicero rightly maintained in his oration For Aulus
Caecina.

2.  In more favorable agreements, if the speaker knows the law or avails himself of the advice of
lawyers, the words should be taken rather broadly, so as to include even a technical meaning, or a
meaning imposed by law. But we should not have recourse to meanings that are plainly, unsuitable
unless otherwise some absurdity or the uselessness of the agreement would result. On the other hand
words are to be taken even more strictly than the proper meaning demands if such an interpretation
shall be necessary in order to avoid injustice or absurdity. And even if there be no such necessity,
but there is manifest fairness or advantage in the restriction, we ought to confine ourselves to the
narrowest limits of the proper meaning unless circumstances persuade to the contrary.
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3.  In odious agreements even figurative speech is sometimes admitted, in order to lighten the
burden. Consequently in the case of a donation, and in the surrender of one’s right, no matter how
general the words are, they are ordinarily restricted to the matters which were in all probability
thought of. In such cases that will sometimes be understood to have been taken possession of which
there may be hope of being able to retain. Thus the promise of auxiliary forces by one party only
will be understood to be an obligation at the expense of the one who asks for them.

XIII.   Whether under the term’ allies’ future allies are included, and in what degree; also,
concerning the treaty of the Romans with Hasdrubal, and similar controversies.
1.  A notable question is, whether under the term’ allies’ only those are included who were allies at
the time of a treaty, or also future allies, as in the treaty between the Romans and the Carthaginians
after the war in regard to Sicily: ‘The allies of each people shall be safe at the hands of the other
people.’ From this the Romans inferred that, although the treaty with Hasdrubal about not crossing
the Ebro brought no advantage to them, since the Carthaginians had not ratified it, war could
nevertheless be. declared on the ground of treaty violation if the Carthaginians should approve of
the action of Hannibal in attacking the Saguntines, whom the Romans had accepted as allies after
the treaty. Livy sets forth the reasons as follows:

Sufficient provision had been made for the Saguntines when exception was made or
the allies of both parties. For no proviso had been added ‘to those, who were then
allies’; nor was there a proviso ‘that no allies should thereafter be taken.’ Since, then,
it was permissible to take new allies, who would think it right to receive any one into
a relation of friendship without services rendered, or not to defend those who had
been so received, provided only that the allies of the Carthaginians should not be
incited to revolt, or should not be received when revolting of their own accord?

This appears to have been taken almost word for word from Polybius.

What shall we say? Indeed there can be no doubt that, with due regard for correctness of speech, the
word ‘allies’ can be accepted in the narrower sense of those who were allies at the time of the treaty,
and in a second and broader meaning, which is extended also to future allies. Which of the two
interpretations, then, ought to have the preference will need to be inferred from the rules given
above. In accordance with those rules we say that future allies are not included, because the breaking
of a treaty, which is an odious matter, is involved, also the taking away from the Carthaginians of
unrestricted freedom to restrain by force of arms those who were believed to have done injury to
them. Such freedom is, in fact, natural, and is not to be considered as given up without good reason.’

2.  Was it not permissible to the Romans, then, to admit the Saguntines to an alliance, or to defend
them after they had been admitted? Certainly it was permissible, not indeed by virtue of the treaty,
but according to the law of nature, which had not been renounced in making the treaty.
Consequently in their relation to both parties the Saguntines were placed in the position in which
they would have been if no agreement had been made in regard to allies; and under these conditions
neither the Carthaginians would be acting contrary to the treaty if they commenced a war which they
thought just against the Saguntines; nor the Romans, if they defended the Saguntines.
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Just so in the time of Pyrrhus an, agreement had been reached between the Carthaginians and the
Romans, that if either of these peoples should make a treaty with Pyrrhus it should be made with the
reservation of the right to send aid to the one whom Pyrrhus might attack in war. I do not say that
the war could have been just on both sides, but I declare that it had nothing to do with the violation
of the treaty. In like manner, as regards the question of aid sent to the Mamertines by the Romans,
Polybius makes the distinction whether that act was just, and whether it was permitted by the treaty.

3.  This, again, is the very thing which, according to Thucydides, the people of Corcyra said to the
Athenians, that it was permissible for the Athenians to send them aid, and that the fact that the
Athenians had a treaty with the Lacedaemonians presented no obstacle, since according to that treaty
they were permitted to acquire nets allies. And the Athenians followed that opinion afterward; for
ii order not to break the treaty they ordered their men not to fight against the Corinthians except
when these should be preparing to make a hostile landing on Corcyra. Moreover, it was not
inconsistent with the treaty, that those whom the one party was attacking should be defended by the
other, while in other respects peace was, still maintained.

In discussing those times, Justin says: ‘The truce which they had made in their own name they broke
in the person of their allies, just as if they were less guilty of perjury in bearing aid to their allies
than if they had fought in open warfare.’ So also in the speech On Halonnesus, which has a place
among the orations of Demosthenes, it appears that in a certain treaty of peace between the
Athenians and Philip there was a provision that the states of Greece which were not included in the
treaty should be free; that it should be permissible for those who were included in the peace treaty
to defend them, in case any one should make an attack upon them. This is, in fact, an example in an
equal alliance.

XIV.   In what way the clause, that one people may not make war without the consent of the other,
ought to be interpreted.
As applicable to an unequal alliance we shall present a second possibility; that is, if it has been
agreed that one of the allies shall not be able to wage war without the consent of the other.

We have mentioned above that such a provision was made a. part of the treaty between the Romans
and the Carthaginians after the Second Punic War. A similar provision was contained in the treaty
of the Macedonians with the Romans before the time of King Perseus. The expression ‘to wage war’
can apply to every war, both offensive and defensive; in case of doubt we shall in this connection
take it in the narrower sense, that liberty may not be too greatly restricted.

XV.   Concerning the words, ‘Carthage shall be free.’
In the same class is the promise which the Romans had made, that ‘Carthage should be free.’
Although from the nature of the act this promise could not be understood as implying absolute
power (the Carthaginians had, in fact, already lost the right of undertaking war, and some other
rights), nevertheless it left to them a degree of liberty, at any rate so great a degree that they were
not bound to move their city from its location at the command of another. In vain, therefore, the
Romans laid stress on the word’ Carthage,’ alleging that the citizens were meant, and not the city.
The distinction, while not applicable, may be conceded by reason of the word ‘free,’ which is more
in harmony with citizens than city.  For there was a manifest quibble in the expression,’ to be left
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free,’ or ‘autonomous,’ as Appian says.

XVI.   What compacts are to be considered personal, and what real, is set forth, with distinctions.
1.  To this topic is to be referred the question that frequently arises in regard to personal and real
compacts. If indeed an agreement has been made with a free people, there is no doubt that what is
promised is in its nature real, because the subject is a permanent thing. Further, even if the condition
of the state shall be changed into a kingdom, the treaty will continue, for the reason that, although
the head has been changed, the body remains the same; and, as we have said above, the sovereignty,
which is exercised through a king, does not cease to be the sovereignty of the people. An exception
will have to be made if it is apparent that the cause of the treaty resided in the free condition of the
state; such would be the case if free states had made a treaty for the purpose of protecting their
freedom.

2.  But if a compact has been made with a king the treaty will not immediately have to be considered
personal; for, as Pedius and Ulpian have rightly said, the name of the person is for the most part
inserted in a compact, not in order that the compact may become personal, but in order to show with
whom it was made. Now if the addition is made to the treaty, that it shall be lasting, or that it was
made for the good of the realm, or with the king himself and his successors (and this addition shall
be accompanied by the phrase, ‘and to his descendants,’ which is commonly added in treaties, as
Libanius says in his defense of Demosthenes), or if the treaty was made for a definite time, the fact
that it is real will be sufficiently apparent.

The treaty of the Romans with Philip, king of Macedonia,’ seems to have been of this sort; for when
Philip’s son, Perseus, denied that it was applicable to him on that account a war arose. But other
words also, and at times the subject-matter itself, will warrant a not improbable conjecture.

3.  Again, if the indications are evenly balanced on both sides, the result will be that favorable
treaties are to be believed real, and odious treaties personal. Treaties made for the sake of peace or
commerce are favorable. Treaties made for the sake of war are not all odious, as some persons think;
but ‘alliances for defense,’ that is, treaties for the sake of protecting each party, incline rather toward
favorableness, and ‘offensive alliances’ incline more toward burdensomeness. There is the further
point, that in the case of a treaty which contemplates any war whatsoever the presumption is that
consideration has been had of the prudence and loyalty of the party with whom the engagement is
made, as being one who clearly not only would not undertake a war unjustly, but not even rashly.

4.  To the commonly accepted statement, that associations are terminated by death, I give no place
here; for this pertains to private associations and belongs to civil law. Therefore, we cannot rightly
decide whether the Fidenates,’ Latins, Etruscans, and Sabines justly or unjustly renounced their
treaties on the death of Romulus, Tullus, Ancus, Priscus, and Servius, for the reason that the words
of the treaties are not preserved. A not dissimilar controversy is found in Justin, the question being
whether the states which had been tributary to the Medes had changed their condition when the
sovereignty was changed. The point to be considered is, in fact, whether in the agreement they had
chosen the faith of the Medes.

Least of all should the argument of Bodin be admitted, that treaties do not pass to the successors of
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kings, for the reason that the force of an oath does not go beyond the person. It is true enough that
the obligation of the oath can bind the person only, while the promise itself can bind the heir.

5.  Furthermore the assumption on which Bodin proceeds, that treaties are based on an oath as a kind
of foundation, is not valid. The fact is that in most cases there is sufficient binding force in the
promise itself, and that the oath is added thereto in order to secure the reinforcement of greater
religious scruple. Under Publius Valerius as consul the Roman plebeians had taken oath that they
would assemble at the command of the consul. When Valerius died, Lucius Quinctius Cincinnatus
succeeded him. Some of the tribunes dealt captiously with the obligation, as if the people were not
bound by religious scruple. The opinion of Livy follows:

The disregard of the gods, which characterizes the present generation, had not yet
come. In those days men would not universally through interpretation make their
oaths and the laws adapted to their own desires, but rather they were accustomed to
fit their practices to their obligations.

XVII.   That a treaty entered into with a king is continued with him though he may have been
expelled from his kingdom.
A treaty entered into with a king surely continues, although the king himself or his successor has
been expelled by his subjects from the kingdom. The right to the kingdom, in fact, still belongs to
him, although he has lost possession. In this connection the words of Lucan about the Roman senate
are pertinent:

Its rights the order never lost
By change of place.

XVIII.   That such a treaty does not apply to the usurper of a kingdom.
On the contrary there is no violation of the treaty if a usurper of another’s kingdom is attacked in
war at the wish of the true king, or if the oppressor of a free people is attacked before an adequate
approval on the part of the people is secured for the treaty. The reason is that, while such persons
may have possession, they have no legal right.’ And this is what Titus Quinctius said to Nabis:
‘Relations of friendship and common interest were by us entered into not with you, but with Pelops,
the just and lawful king of Sparta.’ Such elements in the treaties of a king and his successor, and
similar elements, betoken a right, properly speaking; and the cause of the usurper is odious.

XIX.  To whom a promise is due if it was made to the one who should do something first, and
several have done the thing at the same time.
Chrysippus in ancient times discussed the question whether a promise which had been made to the
one who should first arrive at the goal would be due to each if two arrived together, or to neither.

The truth is that the word ‘first’ is ambiguous; for it designates either the one who surpassed all or
the one whom no one; surpassed. But because awards for virtues are to be viewed with favor the
more just opinion is that they will together share the prize, although Scipio,’ Caesar, and Julian more
generously assigned individual prizes to those who had mounted the walls at the same time.
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Let what has been said suffice in regard to the interpretation which is adapted to the proper or
improper meaning of words.

XX.  A conjecture which presents itself in the one case broadens the meaning; when this occurs.
1.  There is also another kind of interpretation from conjectures outside of the meaning of the words
in which the promise is contained. This, again, is of two sorts, either broadening the meaning or
narrowing it.

Now the interpretation which broadens the meaning proceeds with greater difficulty; that which
narrows the meaning proceeds more easily. For as in all other things the absence of a single one of
the causes is sufficient to prevent the result, and all causes need to concur that the effect may be
produced, so also in the case of an obligation a conjecture which extends the obligation ought not
rashly to be admitted. The difficulty here is much greater than in the case of which we were speaking
above, where the words admit of a rather broad interpretation, though one less generally accepted;
for here we are in search of a conjecture outside of the words of the promise. Such a conjecture
ought to be very certain in order to create an obligation; and a similar reason is not sufficient, but
an identical reason is required. Again, it is not always sufficient for us to affirm that the extension
ought to be made in accordance with reason; for, as we were just saying, reason often moves in such
a way that the will nevertheless may be a sufficient cause in itself, even without reason.

2.  That such an extension, then, may be rightly made, it must, be agreed that the reason, under
which comes the case that we wish to include, is the sole effective cause which influenced the
promisor, and that the reason was considered by him in its general sense, because otherwise the
promise would have been unfair and useless. This topic also is ordinarily dealt with by the Greek
rhetoricians under the heading Concerning the word and the meaning; and a form of this they posit
as often as we are constantly uttering the same thought. But also the other title, By means of
reasoning, belongs here; for:’assuredly here we derive what was not written from what was written,
as Quintilian says. And we include also whatever is taught by the; jurist concerning matters done
fraudulently.

3.  As an example, suppose that there is an agreement that a certain place shall not be surrounded
with walls, and that this agreement was made at a time when there was no other kind of
fortification.’ It will not be permissible to surround that place even with an earthwork, if it is fully
established that the sole reason why walls were prohibited lay in the intent that the place should not
be fortified,

Ordinarily an illustration is taken from the condition that a posthumous child has died, if such a child
is included in the will of one who fully expected a posthumous child. Under such conditions the
intent of the will is extended to cover the alternative, if, no posthumous child has been born, because
it is agreed that the will of the speaker was determined by consideration of the non-existence of
offspring. It is, in fact, possible to find this very example in the writings not only of the jurists but
also of Cicero and Valerius Maximus.

4.  Cicero presents this reason in his speech For Caecina: ‘What, then? Had sufficient provision been
made for this in the words, Not at all. What is it then that is valid? The intent; and if this could be



Hugo Grotius: The Law of War and Peace (1625) Page 277

©  Copyright 2005 Lonang Institute

understood by us without speech we should not use words at all. Because it cannot be so understood,
words were invented, not to hinder, but to express the intent.’ A little later in the same, speech he
says that the rule of law is the same when ‘the cause of the equity appears to be one and the same,’
that is, of the reason, which was the only motive; so the form of the interdict, ‘from which you have
expelled me by violence with a force of armed men,’ is in point against every form of violence
which affects the person and life. ‘Such violence,’ says Cicero, ‘is generally committed through the
agency of a force of armed men; if it has been committed on a different plan, but with the same peril,
they wished the right to be the same.’

In a declamation of Quintilian the Father this example is found:

Murder seems to connote blood and steel; but if a man has been killed by any other
kind of murder we shall have recourse to the same law. If he has fallen among
robbers, or has been thrown into water, or has been cast down some immense height,
he will be avenged by the same law as the person who has been stabbed with a
sword.

Similar is the argument of Isaeus in the oration On the Inheritance of Pyrrhus, when from the fact
that by the Attic law the making of ‘’a will without the consent of the daughter was forbidden he
infers that against the will of a daughter not even an adoption was allowed.

XXI.   Herein also concerning the execution of a mandate in a different way.
From the principles stated comes the solution of the famous question found in Gellius, whether the
obligation of a mandate may be satisfied, not with the identical thing, but with something else
equally useful, or more useful than was that which the giver of thy mandate had prescribed.

Such an adjustment is, in fact, permissible in case it is deter that what had been prescribed was not
prescribed in a special form, but in a more general way, which made possible a different fulfillment
of the conditions. So it was held by Scaevola that one who had been ordered to give security to a
creditor could direct him to pay the money to a third party. For the rest, when the matter is not
sufficiently determined, the rule found in the passage ‘in Gellius is to be retained, that obligation to
the one who gives the order is disregarded if, in response to what he has been ordered to do, a person
makes answer, not with due obedience, but with advice, which was not desired.

XXII.   In the other case the conjecture restricts the meaning; and this may happen by reason of
an original defect in the intent, which is inferred from its absurdity.
A restrictive interpretation, outside of the natural meaning of the words containing the promise, is
derived either from an original defect in the intent, or from the incompatibility with the intent of a
case occurring. A defect inherent in the intent is recognized from the absurdity which evidently
would otherwise result, or from the cessation of the reason which alone furnished the full and
effective motive for the intent, or from a defect in the subject-matter.

The first case has its foundation in this principle, that no one ought to be believed to wish
absurdities.
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XXIII.   Conjecture may restrict the meaning by reason of the cessation of the only reason.
The second case is founded on the principle that, when such a reason is added, or there is agreement
concerning it, the content of the promise is considered not simply by itself, but only in so far as it
comes under that reason.

XXIV.   Conjecture may restrict the meaning by reason of a defect in the subject-matter.
The third case is based on the consideration that it is always to be understood that the subject-matter
is viewed from the point of view of the speaker, even if the words have a broader meaning. This
phase of interpretation also is treated by the Greek rhetoricians under the heading Concerning the
word and the meaning, and bears the title, ‘When the same thought is not always expressed.’

XXV.   An observation concerning the conjectures last mentioned.
1.  In regard to the reason, it is to be noted that under it certain things are often included, not from
the point of view of existence, but in relation to their force from the point of view of morals. When
such a case arises, no restriction ought to be made. Thus if provision has been made that an army
or a fleet should not be conducted to some place it will not be possible to conduct it to that place,
even without the intent of doing harm. The reason is that in the agreement not a certain loss but
danger of any possible kind was in contemplation.

2.  The question also is commonly raised, whether promises contain in themselves the tacit
condition,’ if matters remain in their present state.’

To this question a negative answer must be given, unless it is perfectly clear that the present state
of affairs was included in that sole reason of which we made mention. Thus constantly in the
histories we read that ambassadors gave up their mission and returned home from the journey on
which they had set out, alleging as the reason that matters had been so changed that the entire matter
or cause of the mission was at an end.

XXVI.   Or conjecture may restrict the meaning when a case which arises is incompatible with
the intent; and this is assumed in regard to what is unlawful.
1.  The incompatibility of an actually occurring case with the intent is also ordinarily referred by the
Greek teachers of rhetoric to the topic Concerning the word and the meaning, which I have
mentioned. Such incompatibility is twofold; for the desire is inferred either from natural reason or
from some other sign of intent. For the judging of intent from natural reason Aristotle, who treated
this subject very carefully, attributed to the intellect a special quality, the ‘judgement,’ or ‘good
sense,’ that is, ‘the perception of what is fair’; but to the will he assigned’ the quality of fairness,’
that is, ‘justice,’ and this he wisely defined as the correction of that in which the law, by reason of
its general character, is at fault.’

Now the use of these qualities, within proper limits, ought to be made applicable to wills also, and
compacts. For since all contingencies can neither be foreseen nor set forth, a degree of freedom is
needed in order to make exceptions of cases which the person who has spoken would make an
exception of, if he were present. Yet recourse to such a restriction of meaning should not be had
rashly that, in fact, would be to make oneself master of another’s act - but only on sufficient
implications.
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2.  The most certain implication is if the literal meaning would in any case involve something
unlawful, that is, at variance with the precepts of the law of nature, or of divine law. Of necessity
an exception must be made of such cases, since they are not capable of imposing a legal obligation.
‘Certain things,’ says Quintilian the Father, ‘although they are not included in any expression of the
law, are nevertheless by nature excepted.’ Thus a person who has promised to return a sword which
he received in trust will not return it to a madman, lest he bring danger either to himself or to other
innocent persons. Similarly an object received in trust will not be returned to the person who
deposited it if the rightful owner demands it. Tryphoninus says,’ I am satisfied that this is justice,
which so assigns his own to each that it is not withdrawn by reason of a more just demand of any
other person.’ The reason, as I have noted elsewhere, is that the force of ownership, when once
introduced, is such that it is in every way unjust not to restore property to the owner, when he is
known.

XXVII.   Conjecture may restrict the meaning when the condition is too burdensome as regards
the act.
1.  A second implication will become manifest if, while the literal interpretation may not in itself
involve something unlawful, the obligation, in the view of one who judges the matter fairly, shall
appear to be burdensome and unbearable, whether the condition of, human nature is considered in
the abstract, or the person and matter under consideration are brought into comparison with the
result of the act itself. Thus a man who has lent a thing for some days will be able to demand its
return within those days, if he himself is greatly in need of it; for the nature of a generous act is such
that it is not to be believed that any one has wished to obligate himself to his own great
disadvantage. Thus, again, one who has promised aid to an ally will be entitled to excuse in so far
as he himself needs his troops as long as he is in danger at home. Also the exemption from taxes’
and tribute is to be understood as covering the usual daily and yearly requirements, not requirements
imposed by extreme necessity, which a state cannot do without.

2.  From this it is clear that the statement of Cicero was made too loosely, that promises without
advantage to those to whom you have made them ought not to be kept, nor if they are more harmful’
to you than they are advantageous to the one to whom you made them. For the promisor ought not
to judge whether a thing will be useful to the promisee, except perhaps in the case of madness, of
which we have spoken above.

Furthermore, a certain harm to the promisor is insufficient to prevent the promise from being
binding, but the harm should be such as to require that it be considered an exception in view of the
nature of the act.’ Thus one who has promised to work for a neighbor, for some days will not be
bound if the dangerous illness of his father or his son should detain him. Rightly Cicero in the first
book On Duties says: ‘If you have agreed that you will appear in person in court as advocate for
some one, and in the meantime your son has begun to be seriously ill, it would not be contrary to
duty not to do what you have promised.’

3.  We ought, further, to accept in the same sense, and not to press too far, what we read in Seneca:

Then I shall break faith, then I shall hear the reproach of inconstancy, if, when all
things are the same as they were when I promised, I do not fulfill my promise.
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Whatever is in any way changed gives me the opportunity to reconsider, and releases
my pledge. I have promised to be an advocate; afterwards it has become apparent
that by means of that case an injury to my father is contemplated. I have promised
to go abroad with some,one, but it is reported that the route is infested with brigands.
I was about to appear in person in a lawsuit, but I am detained because my son is
sick, or my wife is in labor. All things ought to be the same as they were when I
made the promise, if you would hold me to it.

In this passage understand’ all things’ according to the nature of the act in question, as I have just
now shown.

XXVIII.   Conjecture may be restricted in view of other indications, as when the parts of a
document are in conflict.
We have said that there may be also other indications of the intent, which show that an exception
ought to be made. Among such indications none is stronger than words found in another place, not
words directly opposed in meaning, for that is ‘antinomy,’ which is, mentioned above, but words
which come into conflict in consequence of some unexpected turn of affairs; and this the Greek
rhetoricians call ‘a conflict arising from circumstances.’

XXIX.  What rules ought to be observed in such cases.
1.  Of the ancient authors Cicero laid down certain rules for the settlement of such a question, as to
which part of the document ought to prevail when the conflict arises from chance. Although these
ought by no means to be disregarded, yet it seems to me that they were not arranged in their proper
order. Accordingly I shall arrange them in this way

That which permits should yield to that which orders. The reason is that he who permits something
seems to grant permission on the condition that nothing else hinders than that which is under
consideration; in consequence, as the author of the Ad Herennium says, ‘A command prevails over
a permission.’

That which is to be done at a definite time should have preference over that which can be done at
any time. From this it follows that generally a clause in an agreement which forbids outweighs a
clause which orders, because an agreement of prohibition is binding at any and every time, but an
agreement of command is not binding to the same extent, unless the time has been stated, or the
command contains an implied prohibition. Among agreements which are equal in respect to the
qualities mentioned, that should be given preference which is most specific and approaches most
nearly to the subject in hand; for special provisions are ordinarily more effective than those that are
general. Also in prohibitions that which adds a penalty should be given preference over that which
lacks a penalty, and that which threatens a greater penalty should have the preference over that
which threatens a lesser penalty.

Then, that provision should prevail which has either the more honorable or the more expedient
reasons.

Finally, that which was last said should prevail.
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2.  Here this should be repeated from the previous discussion, that the force of sworn agreements
is such that they ought to be understood according to their most generally accepted meaning; and
so all restrictions that are implied, and not absolutely necessary from the nature of the case, should
be rejected. If, then, a sworn compact is at variance in some particular with one which has not been
sworn to, preference ought to be given to the compact which has the sanctity of an oath.’

XXX.  That in a doubtful case a written document is not required for the validity of a contract.
This question also is commonly raised, whether in a doubtful case a contract ought to be considered
perfect before the written form has been completed and delivered.

This, in fact, was the point which Murena argued against the treaty that had been arranged between
Sulla and Mithridates. To me it seems clear that, unless it has been otherwise agreed, we ought to
believe that writing has been employed as evidence of the contract, not as a part of its content.
Otherwise the form of expression is customary which is found in the truce with Nabis: ‘From the
day on which the terms should be copied out and delivered to Nabis.’

XXXI.   The contracts of kings are not to be interpreted according to Roman law.
I shall not, however, admit the rule, which has been adopted by some writers, that the contracts of
kings and peoples ought to be interpreted according to Roman law so far as possible, unless it is
apparent that among certain peoples the body of civil law has been received as the law of nations
in respect to the matters which concern the law of nations. Such a presumption ought not rashly to
be Admitted.

XXXII.   Whether the words of the one who accepts the condition, or the words of the one who
offers it, ought to carry greater weight, is set forth, with a distinction.
As regards the point which interests Plutarch in his Symposiacs, whether more weight ought to be
given to the words of the one who ) offers or of the one who accepts a condition, it seems to me that
when the one who accepts is the promisor his words determine the form of the matter, if they are
complete and perfect in themselves. For if by affirmation they look to the words of the one who
offers the condition, then, from the very nature of relative words, they will seem to be repeated in
the promise. But it is certain that before the condition is accepted the one who made the offer is not
at all bound. For no legal right has been gained up to that time, as is apparent from what I have said
concerning a promise; and the offering of a condition is still less than a promise.
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CHAPTER 17
On Damage Caused Through Injury, and the Obligation Arising Therefrom

I.   That fault creates the obligation to make good the loss.
WE have said above that there are three sources of our legal claims, pact, wrong, and statute.
Enough has been said about contracts. Let us come now to what is due by the law of nature in
consequence of a wrong.

By a wrong we here mean every fault, whether of commission or of omission, which is in conflict
with what men ought to do, either from their common interest or by reason of a special quality, From
such a fault, if damage has been caused, by the law of nature an obligation arises, namely, that the
damage should be made good.

II.   That damage is understood to be that which conflicts with one’ right taken in a strict sense.
1.  Damage, the Latin word for which, damnum, was perhaps derived from the word meaning to take
away, demure, in Greek is ‘the being less ‘; that is, when any one has less than belongs to him,
whether by a right that accrues to him from the law of nature alone, or is reinforced by the addition
of a human act, as by ownership, contract, or legal enactment.

By nature a man’s life is his own, not indeed to destroy, but to safeguard; also his own are his body,
limbs, reputation, honor, and the acts of his will. The previous part of our treatise has shown how
each man by property right and by agreements possesses his own not only with respect to property
but also with respect to the acts of others. In a similar manner every one acquires his particular rights
from the law, because the law has the same power, or greater power than individuals have over
themselves or their property. Thus a ward has the right to demand a certain degree of diligence and
care from his guardian, and likewise the state from an official; and not the state only, but also
individual citizens, as often as the law indicates such a requirement explicitly, or by a sufficiently
clear implication.

2.  But true ownership and the consequent necessity for restitution do not arise from aptitude alone,
which is not properly called a right and which belongs to distributive justice; for one does not have
ownership of that to which one has merely a moral claim. ‘The man who out of stinginess does not
assist another with his money commits no crime against justice properly speaking,’ says Aristotle.
Cicero in the oration For Gnaeus Plancius says: ‘This is the condition of a free people that, in the
case of every person, it is able by means of votes either to give or to take away what it wishes.’ Yet
presently he adds that it happens that a people may do what it wishes to do, and not what it ought
to do, using the word’ ought’ in its broader sense.

III.   That aptitude must be carefully distinguished from legal right in a strict sense, when they
coexist.
At this point care must be taken not to confuse things which are of different kinds. For one who has
been entrusted with the duty of appointing magistrates is under obligation to the state to choose a
man who is worthy, and the state has a special right to demand this. If, therefore, the state has
suffered damage from the choice of an unworthy person, the man having the responsibility of choice
will be bound to make the loss good.
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So also any citizen who is not unworthy, although he has no special right to any office, nevertheless
has a true right to be a candidate for an office along with others; and if he is hindered in the exercise
of this right by force or fraud he will be able to collect the estimated value, not of the entire thing
sought, but of that uncertain damage. The case will be similar if a testator has been hindered by force
or fraud from willing anything to a man. For the capacity to receive a legacy is a kind of right, and
in consequence it is an injury to interfere with the liberty of the testator in such a matter.

IV.   That damage extends also to income.
Moreover, a person will be understood to have less, and therefore to have suffered loss, not only in
the property itself, but also in the products which strictly belong to it, whether these have actually
been gathered or not, if he might have gathered them; but expenditures for the improvement of the
property will need to be deducted, or expenditures necessary for gathering the fruits, in accordance
with the rule which forbids us to become richer at the expense of another.

V.   How the principle stated applies to the cessation of income.
Also the expectation of gain from our property will be estimated, not at its full amount, but in
proportion to its nearness to completion, as the expectation of the harvest at the sowing.

VI.   Those who by their act cause damage primarily.
Besides the one who causes damage in person and ‘directly,’ others also are liable, by reason of their
act or their failure to act. By an act some are liable primarily, others secondarily. He is liable
primarily who orders the act, or gives the necessary consent, or aids, or receives stolen goods, or in
some other manner shares in the crime itself.

VII.   Those who by their act cause damage secondarily.
Those are liable secondarily who give advice, praise,’ or approval to the act. ‘What difference is
there,’ says Cicero in the second Philippic, ‘between one who advises an act and one who approves
of the act

VIII.   Likewise those who by not doing what they ought cause damage primarily.
Likewise an obligation is created by failure to act, either primarily or secondarily; primarily, when
one, who is in strict legal duty bound to forbid the act by a command, or to render aid to one who
has been injured, does not do so. Such a person by the Chaldean paraphraser, On Leviticus 20:5, is
called’ a strengthener of wrong-doing.’

IX.  Those who by not doing as they ought cause damage secondarily.
A person is liable secondarily who does not dissuade when he ought, or who keeps to himself a fact
which he ought to make known.  But in all these cases we refer the word’ ought’ to that true legal
right which is the object of expletive justice, whether it arises from statute law or from a special
quality. For if one is under obligation according to the rule of love, by omission he will sin indeed,
but he will not be held to make reparation; for the source of the obligation to make good is the true
right, properly speaking, as we have previously said.

X.  What kind of effective participation in the act is requisite to create such obligation.
It should also be understood that all those whom we have mentioned are under obligation to make
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good if they have really been the cause of damage; that is, if they have contributed to the damage
either in whole or in part. For in the case of those in the second class who act or fail to act, and
sometimes even in the case of some in the first class, it often happens that the one who has caused
the damage would have been sure to cause it even without the act or neglect of the others. In such
cases the others, whom I have mentioned, will not be liable.

Yet this must not be understood in such a way that, if there were no lack of others to advise or aid,
those who did advise and aid should not be liable in case the one who caused the damage would not
have caused it without their aid or advice. For even the others would have been liable if they had
advised or aided.

XI.   In what order such persons are held liable.
Now those are liable in the first instance who by command or:otherwise have impelled any one to
a harmful act. When such are lacking, the perpetrator of the crime is so held. After him the others,
who have caused the act, are individually liable for the whole loss, if the whole act has proceeded
from them, though not from them alone.’

XII.   That the liability is extended even to resulting damage.
Again, the one who is liable for an act is at the same time liable for the consequences resulting from
the force of the act. In one of the Controversies of Seneca a this is illustrated by the burning of a
plane tree, from which a house caught fire and burned. In this connection he states an opinion thus:
‘Although there was a part of the damage which you did not wish to cause, you are liable for it all,
just as if you had caused it intentionally. In fact, the person who defends himself on the ground of
not intending wrong ought not to have willed any part of the wrong.’

Because Ariarathes, king of Cappadocia, had wantonly blocked the outlet of the river Melanus, when
it broke through its dam the Euphrates was flooded and devastated a part of Cappadocia and did
great damage to Galatia and Phrygia. The decision of the issue was left to the Romans, and the king
paid damages in the sum of three hundred talents.

XIII.   An example in homicide.
Let the following serve as examples.

One who unjustly takes human life is bound to pay the expenses, if any have been incurred, for
doctors. He is, furthermore, bound to give to those whom the dead man was accustomed to support
from a sense of duty, as parents, wife, and children, so much as that expectation of support was
worth in view of the age of the person killed. Thus Hercules is reported to have paid a fine to the
children of Iphitus, whom he had slain, in order that he might more easily obtain expiation for his
crime. Michael of Ephesus, On Aristotle’s Nicomachean Ethics, Book V, says: ‘But also in a way
the one who has been killed receives recompense. He, in fact, in a certain sense receives what his
wife, children, and relatives receive.’

We are speaking of unjustifiable homicide, that is, of homicide by one who has not the right to do
that from which death results; Therefore if any one has had the right, but has sinned against the law
of love, as one who has been unwilling to flee from an attack he will not be liable. Moreover, in the
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case of a freeman no valuation is put on the life. It is otherwise in the case of a slave, who could
have been sold.

XIV.   An example of one who has used violence in a different way.
One who has maimed another will in like manner be liable for the expenses, and for the estimated
value of the decrease in earning power of the one who has been maimed.’ But, as in the instance
mentioned above, the life, so here the scars, are not susceptible of valuation in the case of a freeman.
The same should be said of false imprisonment.

XV.  Of the adulterer and seducer.
So also an adulterer and adulteress are bound not only to indemnify the husband for the support of
the offspring, but also to repay to the legitimate children whatever loss they may suffer from the
sharing of such a child in the inheritance.

He who has debauched a virgin by violence or fraud is bound to pay to her the value of her
diminished expectation of marriage. Furthermore, he is bound even to marry her, if by so promising
he obtained the enjoyment of her person.

XVI.   Of a thief, robber, and others.
The thief and the robber are bound to restore the thing taken together with its natural increase, and
make good the resulting loss or failure to secure gain. If, again, the thing has been destroyed, they
should repay not the highest, nor the lowest, but a fair valuation.

In this class also those should be placed who by fraud avoid the payment of their legitimate taxes.
Those are similarly liable who have caused loss by an unjust sentence, or by false accusation, or by
perjured testimony.

XVII.   Of one, who has procured a promise through deceit or an unjust fear.
Furthermore, one who has caused a contract or promise to be made by means of deceit or violence,
or an unjust fear, is bound to free absolutely the person thus dealt with. The reason is that such
persons had the right not to be deceived, not to be constrained; this right in the former case arose
from the nature of the contract, in the latter case from natural liberty also.

In the class with those mentioned ought to be included those who have not been willing, except for
pay, to do what they were bound to do from duty.

XVIII.   What if the promise has been motived by a just fear according to the law of nature?
But one who has given cause why he ought to suffer violence, or ought to be constrained by fear,
has himself to blame for it. For an involuntary act, which has its origin in a voluntary act, is morally
considered a voluntary act.

XIX.  What of the fear, which is considered just by the law of nations?
But by the consent of nations the rule has been introduced that all wars declared and waged by the
authority of the sovereigns on both sides should be considered lawful as regards their external
effects, of which we shall speak below; and so also it follows that the fear of such a war is
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considered as just up to the point that what has been obtained by it cannot be demanded hack. In this
sense the distinction of Cicero can be admitted, between public enemies, on the one side, with whom
by the agreement of nations we have, as he says, many rights in common, and on the other side
pirates and robbers. For if pirates and robbers have extorted anything by fear its return can be
demanded, unless an oath prevents; but such a demand cannot be made on public enemies.

The opinion of Polybius, therefore, that the Carthaginians had a just cause for the Second Punic War,
because the Romans by threatening war had forced from them the island of Sardinia, and also
money, when they were occupied with the revolt of their mercenaries, has a certain appearance of
natural justice; it is, however, at variance with the law of nations, as will be explained elsewhere.

XX.  To what extent civil authorities are liable for loss caused by their subjects; wherein is the
question of captures made at sea from allies contrary to public command.
1.  Kings and public officials are liable for neglect if they do not employ the remedies which they
can and ought to employ for the prevention of robbery and piracy. On this account the inhabitants
of Scyros were in ancient times condemned by the Amphictyonic League.

At a time when the rulers of our country had given to very many persons letters of marque and
reprisal as against the enemy at sea, and some of these had seized the property of friends, had
abandoned their native land and were wandering about at sea without returning even when recalled,
I remember that I was asked whether the authorities were liable on that account, either because they
had utilized the services of wicked men, or because they had not required a bond. I replied that they
were under no obligation except to punish the offenders as guilty, in case they could be found, or
surrender them; that in addition they should see to it that the property of the freebooters should be
rendered liable. For I maintained that they themselves had not been the cause of the wrongful
freebootery, and that they had not had any share in it; that they had also forbidden by laws that
friends should be harmed; that they had not been bound by any law to require a bond, since even
without a letter of marque they could give to all their subjects the right of plundering the enemy, as
had formerly been done; that such a permission was not the cause of loss inflicted on allies, since
even without such a permission private persons could fit out vessels and go to sea; I said that in truth
it could not have been foreseen, whether the men were going to be wicked men; and that in truth we
could not avoid utilizing the services of wicked men, that otherwise an army cannot be collected.

2.  Kings, again, are not liable if their soldiers or sailors have injured friends contrary to orders; and
this rule has been approved by witness of France and England. The liability of one for the acts of
his servants without fault of his own does not belong to the law of nations, according to which this
question has to be settled, but to municipal law; and that not a universal rule, but one introduced as
against sailors and some other persons for particular reasons. A decision was rendered to that effect
by the judges of the supreme court against certain Pomeranians; and this decision was in accordance
with a precedent established two centuries earlier in a similar case.

XXI.   That according to the law of nature no one is liable for damage done by his animal or his
vessel without his fault.
This also is to be noted, that it is likewise a principle of municipal law that a slave or animal, which
has caused damage or loss, is to be delivered up for punishment. For by the law of nature the owner
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who is not in fault is not in any degree liable.

Furthermore, he is not liable whose ship without fault on his part has caused damage to the ship of
another. Yet by the laws of many peoples, as also by our laws, it is customary that such a loss be
divided, on account of the difficulty of fixing the blame.

XXII.   That damage may be caused to reputation and honor, and how it may be repaired.
But, as we have said, damage is also done to honor and reputation, as by blows, insults, abuse,
calumny, derision, and other similar means. In these acts, no less than in theft and other crimes, the
criminality of the act must be distinguished from its effects. For to the former punishment
corresponds, and reparation for the loss to the latter; and reparation is made by confession of the
fault, by manifestation of honor, by witness of innocence, and through the other means which are
similar to these. Nevertheless, such a damage may be made good with money, if the injured party
so desires, because money is the common measure of useful things.
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CHAPTER 18
On The Right of Legation

I.   That certain obligations, such as the right of legation, have their origin in the law of nations.
THUS far we have treated of rights for which we are indebted to the law of nature; we have added
thereto only a few from the volitional law of nations, in so far as any addition had been made to the
law of nature from that source.

It remains for us to discuss the obligations that the law of nations, which we call volitional, has itself
introduced. In this class the subject of prime importance is the right of legation. Everywhere, in fact,
we find mention of the sacred affairs of embassies, the inviolability of ambassadors,’ the law of
nations which is to be observed with reference to ambassadors, divine and human law, the right of
legation sacred among nations, treaties sacred with reference to nations, the alliance of the human
race, and the sacredness of the persons of ambassadors. Thus in Papinius we read:

Sacred to the nations through all time the name.

Cicero in his speech On the Response of the Soothsayers says: ‘For so I think that the rights of
ambassadors have not only been fortified by the protection of men, but also guarded by divine law.’
To violate this law, therefore, is by the acknowledgement of all not only unjust but also impious,’
as Philip says in his Letter to the  Athenians.

II.   Among whom the right of legation is in force.
1.  First, then, it should be understood that this law of nations, whatever it is, which we are going
to treat, pertains to those representatives whom rulers with sovereign powers send to one another.
For in addition to these there are representatives of provinces, municipalities, and others, who are
not governed by the law between different nations, but by municipal law. In Livy an ambassador
calls himself the public messenger of the Roman people. Elsewhere in the same Livy the Roman
senate says that the right of embassy is granted to a foreigner, not to a citizen. In showing that
ambassadors ought not to be sent to Antony, Cicero says: ‘For we do not have to deal with Hannibal,
a public enemy, but with a citizen.’ Moreover, Virgil, as clearly as any jurist, has indicated who are
to be considered foreigners:

Every land which free is, and not subject to our rule,
I hold as foreign.

2.  Consequently, peoples who are united in an unequal alliance will possess the right of legation
so long as they do not cease to be their own masters; likewise also those that are in part subject, and
in part not, will have the right of legation for that part in respect to which they are not subject.
Nevertheless, kings who have been conquered in a formal war, and have been expelled from their
kingdoms, along with their other royal possessions, have lost also the right of legation. On such
grounds Publius Aemilius kept as prisoners the heralds of Perseus, whom he had conquered.

3.  In civil wars, however, necessity sometimes opens the way for the exercise of this right, though
in an irregular fashion. Such
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a case will arise when a people has been divided into parts so nearly equal that it is doubtful which
of the two sides possesses sovereignty; and again, when two persons with practically equal rights
are contending for the succession to the throne. Under such circumstances a single people is
considered for the time being as two peoples. Tacitus censures the followers of Vespasian for the
reason that in their relations with the followers of Vitellius in the frenzy of civil strife they had
violated the rights of ambassadors, which even among foreign nations were sacred.

Pirates and brigands, who do not constitute a state, cannot avail themselves of the law of nations.
According to the statement of Tacitus, Tiberius was indignant when Tacfarinas had sent
ambassadors to him, because a deserter and bandit was treating with him in the manner of an enemy.
Sometimes, nevertheless, persons of such a character obtain the right of legation on the strength of
a pledge of good faith, as in ancient times fugitives in the passes of the Pyrenees.

III.   Whether an embassy ought always to be admitted.
1.  Now there are two rights of ambassadors which we see are everywhere referred to the law of
nations. The first is that they be admitted; the second, that they be free from violence.

On the first point there is a passage of Livy in which Hanno, a senator of Carthage, thus inveighs
against Hannibal: ‘Our excellent commander has not admitted to his camp ambassadors coming
from allies, and in behalf of allies. He has broken the law of nations.’ Nevertheless, this ought not
to be taken so literally. The law of nations, in fact, does not enjoin that all be admitted, but it does
forbid the rejection of ambassadors without cause. The cause, again, may arise in the case of the one
who sends the ambassador, or in the case of the one who is sent, or in the reason for the sending

2.  Melesippus, a Spartan ambassador, was dismissed from Attic’ territory by the advice of Pericles,
because he was coming from an enemy in arms. So the Roman senate declared that it could not
admit a Carthaginian embassy, because a Carthaginian army was in Italy.’ The Achaeans did not
admit the ambassadors of Perseus,, since he was planning war against the Romans. So Justinian
refused to receive the embassy of Totila, and the Goths at Urbino the representatives of Belisarius.
Also Polybius relates that the ambassadors of;?the Cynethensians were everywhere expelled because
they were a wicked nation.

The second cause is illustrated in the case of Theodorus, who was hailed ‘the atheist,’ whom
Lysimachus was unwilling to hear, though’ Theodorus had been sent to him by Ptolemy. The same
‘thing has happened to other ambassadors by reason of personal hatred.

The third cause which we mentioned becomes operative either When the cause of the sending is
suspected,’ just as the embassy of ache Assyrian Rabshaketh was by Hezekiah deservedly suspected
of stirring up the people; or when the embassy is not of proper rank, or when it comes at an
inopportune time. So the Romans forbade the Aetolians to send any embassy without permission of
the Roman commander, and ordered that Perseus should send his embassy not o Rome but to
Licinius. Further, the ambassadors of Jugurtha here ordered to depart from Italy within ten days,
unless they had come to surrender their kingdom and their king. But permanent legations, such as
are now customary, can be rejected with the best of right; for ancient custom, to which they were
unknown, teaches how unnecessary they are.
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IV.   Against ambassadors, who are undertaking dangerous missions, defense is permissible, but
not the exaction of a penalty.
1.  The question regarding the inviolability of ambassadors is tore difficult, and has been handled
in varied fashion by the distinguished minds of this generation. We need to speak of the persons of
ambassadors, then of their suite and property.

As regards their persons, some think that by the law of nations +the persons of ambassadors are
protected from unjust violence only; for their view is that the privileges of ambassadors are to be
explained according to common law. Others hold that violence may be done o an ambassador not
on all grounds, but merely if the law of nations pas been violated by him; and this is sufficiently
comprehensive, or in the law of nations the law of nature is included, so that an ambassador can be
punished for all crimes excepting only those which are committed against municipal law. Others
restrict this right to crimes which are committed against the security of the state, or the dignity of
the official to whom the ambassador is sent. There are also those who think that even this right is
fraught with danger; that complaints ought to be made to the one who has sent the ambassador, and
the decision entrusted to him. Some, again, think that kings and peoples that have no interest in the
case ought to be brought in as advisers. This may be an evidence of prudence, but it is not required
by law.

2.  The reasons which the advocates of these views severally allege lead to no definite conclusion;
for this law does not certainly arise from definite reasons, as the law of nature does, but takes its
form according to the will of nations. Now the nations could have made provision for ambassadors
either covering all cases or with certain exceptions. For on the one side lies the advantageousness
of punishment of grave offenders; on the other is the usefulness of embassies, and the ease in
sending embassies is best promoted by making their safety as secure as possible. The question, then,
ought to be considered to what extent have nations reached an agreement? This question cannot be
answered on the basis of precedents alone; for there is a sufficient number of precedents on both
sides. We must, therefore, have recourse not only to the opinions of wise men, but also to the
implications.

3.  I have two particularly notable opinions. The one is of Livy, the other of Sallust.

The opinion of Livy relates to the ambassadors of Tarquin, who had incited a revolt at Rome:
‘Although they seemed to have committed so great an offence that they might be treated as enemies,
yet the law of nations prevailed.’ Here we see that the law of nations is extended even to those who
commit hostile acts.

The statement of Sallust applies to the suite of an embassy, of which I shall speak presently, not to
the ambassadors themselves; but the argument will proceed naturally from the greater, that is, the
less credible, to the less, that is, the more credible. Sallust speaks thus: ‘Bomilcar, his companion,
who had come to Rome under a pledge of good faith on the part of the state, was brought to trial,
rather in accordance with equity and justice than according to the law of nations.’ Equity and justice,
that is, the pure law of nature, allow that punishment shall be inflicted when he who has committed
wrong is found. But the law of nations makes an exception of ambassadors and of those who, like
them, come under a pledge of public faith. Wherefore it is contrary to the law of nations that
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ambassadors should be brought to trial; and on that account many things, which the law of nature
permits, are commonly forbidden,

4.  The implications, furthermore, favor this side, for it is nearer the truth to understand special
privileges in such a way that they may add something to a common right. If, now, ambassadors were
protected only from unjust violence, there would be nothing great, nothing outstanding in that
provision. There is the further consideration that the security of ambassadors outweighs any
advantage which accrues from a punishment. For punishment can be inflicted through the one who
sent the ambassador, if he so wills. If, on the contrary, he is unwilling, punishment by means of war
can be exacted from him as having approved the crime. Some raise the objection that it is better that
one should be punished than that many should be involved in war. Yet, if the one who sent the
ambassador approves of his act, the punishment of the ambassador will not exempt us from war.

On the other hand, the safety of ambassadors is placed on an extremely precarious footing if they
are under obligation to render account of their acts to any other than the one by whom they are sent.
For since the views of those who send the ambassadors are generally different from the views of
those who receive them, and often directly opposed, it is scarcely possible that in every case
something may not be said against an ambassador which shall present the appearance of a crime.
And although some things are so obvious that they do not admit of doubt, yet the universal peril is
sufficient to establish the justice and advantage of the universal law.

5.  My unqualified conclusion, therefore, is that the rule has been accepted by the nations that the
common custom, which makes a person who lives in foreign territory subject to that country, admits
of an exception in the case of ambassadors. Ambassadors as if by a kind of fiction are considered
to represent those who sent them; thus of a certain ambassador Cicero says: ‘He had borne with him
the majesty of the senate and the authority of the state.’ In consequences, by a similar fiction,
ambassadors were held to be outside of the limits of the country to which they were accredited. For
this reason they are not subject to the municipal law of the state within which they are living. If,
therefore, the crime should be such that according to all appearances it can be treated lightly, it will
either need to be overlooked, or the ambassador should be ordered to leave the country,’ as was the
ambassador who, according to Polybius, had furnished the means of escape to hostages at Rome.
In this connection it should be understood that, though at another time an ambassador of Tarentum,
who had committed the same offence, was scourged, that was in consequence of the fact that the
Tarentines had been conquered and had begun to be subject to Rome.’

If the crime should be particularly atrocious and bid fair to bring harm to the state, the ambassador
should be sent back to the one who sent him, with the demand that he be punished or surrendered.
Thus we read that the Gauls demanded that the Fabi~ be surrendered to them.

6.  But, as we have several times remarked, all human laws have ( been so adjusted that in case of
dire necessity they are not binding; and so the same rule will hold in regard to the law of the
inviolability of ambassadors. Nevertheless, this extreme necessity does not warrant the infliction of
punishment, which in other cases also is removed by the law of nations, as will appear below, when
we treat of the effects of regular warfare. Such extreme necessity will be concerned still less with
the place, time, and manner of inflicting punishment, but rather with guarding against serious hurt,
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especially to the state. Therefore that an immediately threatening peril may be met, if there is no
other proper recourse, ambassadors can be detained and questioned. So the Roman consuls arrested
the ambassadors s of Tarquin, taking special care, as Livy says, that none of the letters should be
lost.

7.  But if an ambassador should attempt armed force he can indeed be killed, not by way of penalty,
but in natural defense. So the Gauls could have killed the Fabii, whom Livy calls violators of human
right. And so in the Children of Hercules, by Euripides, Demophon restrained by force the herald
who had been sent by Eurystheus and was trying to drag away the suppliants by force; and when the
herald said:

Do you thus dare to slay a herald hither sent?

Demophon replied:

Unless the herald now withholds his hand from force.

Philostratus in his Life of Herod relates that the herald’s name was Copreus,’ and that he was killed
by the Athenian people because he employed force.

By a not unlike distinction Cicero solves this question, whether a son ought to bring accusation
against his father as a traitor to the country. Cicero thinks that he should, in order to avert imminent
peril, but not in order to punish the deed after the peril has been averted.

V.   That the person to whom the ambassador was not sent is not bound by the right of legation.
1.  Now the law which I have mentioned concerning the inviolability of ambassadors is to be
understood as binding on the one to whom the embassy was sent, and especially in case he has
received it, just as if from that moment, in fact, a tacit agreement had been entered into. But warning
can be given, and in such cases commonly is given, that ambassadors should not be sent; and that,
if they are sent, they will be treated as enemies. Thus warning was given to the Aetolians by the
Romans; previously the Romans had given warning to the ambassadors of Veii, that if they did not
leave the city the Romans would do as Lars Tolumnius had done; and the Romans were warned by
the Samnites that they would not go away unharmed if they visited any assembly in Samnium.

This law, then, does not apply to those through whose territory ambassadors pass without receiving
a safeguard. For, if they are going to, or coming from, the enemies of this people,’ or are planning
any hostile measure, they can even be killed; such was the fate allotted by the Athenians to the
ambassadors between Persia and Sparta, and by the Illyrians to the ambassadors between the Issii
and the Romans. And much the more can they be thrown into chains; such was the decision of
Xenophon against certain ambassadors; of Alexander against those sent from Thebes and
Lacedaemon to Darius; of the Romans against the ambassadors of Philip to Hannibal,’ and of the
Latins against the ambassadors of the Volsci.

2.  If there is no such reason, and ambassadors are mistreated, it is to be understood that not the law
of nations, which we are discussing, has been violated, but the friendship and dignity either of the
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one who sent or of the one who received the embassy.’ Justin says of the later Philip, king of
Macedonia:

After that he sent an ambassador to Hannibal in order to make an alliance with him
by letter. The ambassador was captured and was brought before the (Roman) senate;
he was dismissed unharmed, not out of honor to the king, but from fear that one who
was still wavering might be made an undoubted enemy.

VI.   That the enemy to whom an ambassador has been sent is bound by the law.
For the rest, when an embassy has been admitted it is under the protection of the law of nations even
among public enemies,’ and still more among those who are merely unfriendly. Diodorus Siculus
said that for heralds peace exists in the midst of war. The Lacedaemonians, who had killed the fetials
of the Persians, are said on that account ‘to have violated the rights of all mankind.’ Pomponius says:
‘If any one has struck the ambassador of an enemy, it is thought that a crime has been committed
against the law of nations, because ambassadors are considered sacred.’ Tacitus calls this right
which we are treating’ the right of enemies and sanctity of embassy and divine law of nations.’

Cicero in his first pleading Against Verres says: ‘Ought not ambassadors to be unharmed among
enemies?’ Seneca says in On Anger: ‘He violated embassies, breaking the law of nations.’ In his
account of the ambassadors whom the people of Fidenae had slain, Livy says that it was a slaughter
which violated the law of nations, a crime, an unspeakable act, an impious slaughter. Elsewhere he
says: ‘The ambassadors had been brought into peril and not even the laws of war had been left to
them.’ Curtius says ‘The heralds whom he sent to induce them to make peace, the Tyrians, in
violation of the law of nations, killed and threw into the sea.’

Such expressions of opinion are justified; for not only do very many matters come up in war which
cannot be handled except through ambassadors, but also peace itself is hardly to be made by any
other means.

VII.   That the right of retaliation cannot be claimed against ambassadors.
The question is also commonly raised, whether an ambassador can be killed or mistreated by right
of retaliation, if he comes from one who has committed some such act.

There are, to be sure, sufficiently many examples of such vengeance in history; but, of course, the
histories relate both just deeds and also unjust, wrathful, and violent deeds. The law of nations
safeguards not only the dignity of the one who sends, but also the safety of the one who is sent;
therefore there is a tacit agreement with the latter also. Accordingly a wrong is done to the one who
is sent, even if no wrong is done to the one who sent him.

Consistently with the principle stated, then, when Carthaginian ambassadors had been brought
before Scipio after Roman ambassadors had been ill-treated by the Carthaginians, and he was asked
what ought to be done to them, he replied, not only nobly, but also in accordance with the law of
nations, that no such treatment should be accorded to them as had been inflicted by the
Carthaginians.’ Livy adds that ‘he said that he would do nothing unworthy of the established
customs of the Roman people.’ Valerius Maximus, in a similar but more ancient case, puts this



Hugo Grotius: The Law of War and Peace (1625) Page 294

©  Copyright 2005 Lonang Institute

utterance into the mouths of the Roman consuls: ‘The good faith of our state, Hanno, frees you from
that fear.’ For at that time also Cornelius Asina had been put in chains by the Carthaginians, contrary
to the right of legation,

VIII.   The right of ambassadors is also extended to the suite of an ambassador, if the ambassador
has desired it.
1.  The suite also, and the effects of ambassadors, in their own way are inviolate. Hence arose the
expression in the ancient formula of the fetials: ‘King, do you appoint me the royal messenger of
the Roman people the Quirites, and do you designate my suite and effects?’ By the Julian Law on
public violence, those who have done an injury not merely to ambassadors, but also to their suites,
are declared to be held guilty. But these rights are sacred as accessories and, therefore, only so far
as seems good to the ambassador.’

If, now, members of the suite have committed a great crime, the demand can be made on the
ambassador to surrender them; for they ought not to betaken away by force.’ When force was
employed by the Achaeans in the case of certain Lacedaemonians, who were with the Roman
ambassadors, the Romans cried out that the law of nations was being violated. Also the judgement
of Sallust concerning Bomilcar, which we have cited above, can be referred to on this point. If,
however, the ambassador is unwilling to surrender such members of his suite, the same course will
need to be pursued as we just now mentioned in the case of an ambassador.

2.  The question whether an ambassador has jurisdiction over his own household, and whether any
one who takes refuge with him has a right of asylum in his residence, depends on the concession of
him in whose domain the ambassador resides; for that right does not belong to the law of nations.

IX.  The right of ambassadors is extended likewise to their movable goods.
Again, it is the better established opinion that the movable goods of an ambassador, which in
consequence are considered as attached to his person, cannot be seized as security, or in payment
of debt or by order of the court, or, as some claim, by the hand of the king. For an ambassador ought
to be free from all compulsion such compulsion as affects things of which he has need as well a that
which touches his person - in order that he may have full security. If, then, he has contracted a debt
and, as ordinarily happens, possesses no landed property in the country, payment should be
demanded in a friendly way from him personally; and if he refuses, then payment should be
requested from the one who sent him, so that finally those methods may be employed which are
customarily used in the case of debtors outside the country.

X.   Examples of an obligation without the right of compulsion.
1.  There is no reason for fearing that, as some think, no one can be found who would be willing to
make contracts with an ambassador, if such is the ambassadorial right. For kings, who are not
subject to compulsion, do not fail to have creditors; and Nicholas of Damascus informs us that
among some nations it was the custom that action at law should not be granted in relation to
contracts based on credit, any more than against ungrateful persons, With

the result that men were compelled to carry out their contracts at the same time, or to be contented
with the bare promise of the debtor.
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This is the state of affairs that Seneca desires: Would that we could persuade men to give credit only
to men who wish to pay; would that no contract bound the buyer to the seller, and that compacts and
agreements were not guarded by the attachment of seals; would that they might be kept rather by
good faith and a mind that cherishes a sense of fairness!’ Appian says that the Persians also objected
to’ taking money on loan, since that was a transaction exposed to fraud and deceit.’

2.  Aelian says the same of the Indians; and Strabo supports him in the following words: ‘There are
no courts except for murder or injury; for these a man cannot hinder from happening to him.
Contracts, however, are within the power of every person; and so, if any one violates his pledge, this
must be endured. Each one ought in advance to consider whom he should trust, and not to fill the
state with lawsuits.’ Also Charondas established the rule, that one who had taken a promise in place
of payment should not have the right to prosecute. This was approved by Plato.

The fact was noted also by Aristotle: ‘Among some peoples there is no right of action in these
matters; for they think that men ought to be content with the pledge of good faith which they have
accepted.’ Elsewhere he adds: ‘There are countries where the laws forbid action at law on account
of debt, as if one ought to deal only privately with a man with whom he has made a contract, and
whose good faith he has trusted.’ Opinions opposed to this view, which are derived from the Roman
law, do not apply to ambassadors, but to the representatives of provinces or municipalities.

XI.   Of how great importance this right of legation is.
Profane histories are full of wars undertaken on account of the ill-treatment of ambassadors.’ Also
in the Scriptures s there is mention of a war which David waged against the Ammonites on that
account. Cicero thinks that no other cause was more just for the war against Mithridates.



Hugo Grotius: The Law of War and Peace (1625) Page 296

©  Copyright 2005 Lonang Institute

CHAPTER 19
On The Right of Sepulchre

I.   The right of burial of the dead has its origin in the same law of nations.
1.  THE burial of the dead also is an obligation which has its origin in the law of nations; and this,
in turn, has its origin in the will.

Among usages or ‘customs’ which Dio Chrysostom contrasts with ‘the written laws,’ after the rights
of ambassadors he declares that ‘the burial of the dead should not be prevented.’ Also Seneca the
father includes the committing of a dead body to earth among the laws which are unwritten but more
sure than all written laws. The Jews Philo and Josephus call this a law of nature, and Isidore of
Pelusium, ‘an established ordinance of nature’; we have said elsewhere that common customs which
are in accord with natural reason are customarily included under the term nature.

In Aelian are the words: ‘Since common nature herself enjoins that the dead be buried.’ Elsewhere
the same author speaks of ‘the earth and burial as common, and equally due to all men.’ Euripides
in the Suppliants called burial ‘laws of mankind’; Aristides, ‘a common law’; Lucan,’ the customary
rites of men’; Papinius [Statius], ‘the laws of earth and a compact of the world.’ Tacitus speaks of
‘sympathy for the common lot of mankind ‘; the orator Lysias, of ‘the common hope.’ Whoever
hinders burial is said by Claudian ‘to put off the nature of man ‘; by the Emperor Leo, ‘to bring
disgrace upon nature,’ and by Isidore of Pelusium, ‘to violate sacred right.’

2.  Because the ancients were accustomed to refer to the gods as authors the rights which are
common to civilized men, in order that these might seem more sacred, we see that this right, as well
as that of legation, is generally ascribed to the gods. And so in the tragedy just mentioned, the
Suppliants, you will find it called ‘the law of the gods ‘; and in Sophocles Antigone thus makes
answer to Creon, who had forbidden the burial of Polynices:

For this decree not Jupiter supreme
Nor holy law of dead now deified,
From whom the human race derived its other rights,
Proclaimed. And I have not believed that your commands
So potent are that you of mortal birth
Could violate the laws unwrit but by the will
Of gods ordained, and everlasting.
Not of late Are they in force, but from all time,
And hid their origin. Then should I not
Obedience render to the mighty gods,
And with stout heart the fear of mortal wrath disdain?

3.  Isocrates treating of the war of Theseus against Creon speaks thus:

Who does not know, who has not learned, even in the Dionysiac festivals from the
writers of tragedies, what evils befell Adrastus before Thebes, when, wishing to
reinstate the son of Oedipus, his son-in-law, he lost the most of his Argive troops and
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saw the leaders themselves lying slain; when he himself, disgracefully surviving,
could not obtain a truce to bury the dead, he came as a suppliant to Athens, which
Theseus then was ruling, and besought Theseus not to count it a trivial matter that
such men lay unburied, and not to allow the contemptuous disregard of the ancient
custom and ancestral right, which all men have in common, not as if established by
man, but ordered by a divine power; and Theseus, when he heard this, without delay
sent an embassy to Thebes.

Later the same author censured the Thebans because they had put the decrees of their own state
above the divine laws. He mentions the same story also elsewhere, in the Panegyric, in the Praise
of Helen, and in the Plataic Oration. Herodotus, too, mentions it in his ninth book, Diodorus Siculus
in his Histories, Book IV, Xenophon in his Greek History, Book VI, and Lysias in the oration in
honor of the dead; finally, Aristides has the story in his PanAthenian Oration, and he says that this
war was undertaken on behalf of the common nature of men.

4.  Here and there among the authors cited we see that the names of the noble virtues are assigned
to this discharge of duty. For Cicero and Lactantius call this a manifestation of humaneness;
Valerius Maximus, of ‘humaneness and kindliness ‘; Quintilian, of ‘compassion and religious
scruple’; Seneca, of ‘compassion and humaneness ‘; Philo, of ‘compassion for the common nature
of mankind ‘; Tacitus, of’ sympathy for the common lot of mankind ‘; Ulpian, of ‘compassion and
devotion ‘; Modestinus, of the’ memory of the lot of man’; Capitolinus, of ‘mercy’; Euripides and
Lactantius, ‘justice’; and Prudentius, of ‘the work of kindness.’ The Donatists, who forbade the
burial of the bodies of the Catholics, are accused of impiety by Optatus of Milevis. In Papinius
[Statius] one reads:

And Creon must be forced by war and arms
To heed the customs of mankind.

Spartianus says that such men are ‘without reverence for humanity’; Livy calls the refusal of burial
an act of cruelty’ evincing human rage beyond belief.’ Homer has styled such acts ‘shameful
deeds.’‘ Lactantius calls ‘impious’ ‘the wisdom of those who hold burial superfluous’; for the same
reason Eteocles was called impious by Papinius [Statius].

II.   Whence the right arose.
1.  All do not seem to hold the same opinion regarding the cause of the introduction of the custom
that bodies should be covered with earth, whether first embalmed, as among the Egyptians, or
cremated, as among most of the Greeks, or buried as they are now; the last-mentioned, Cicero, and
after him Pliny, noted as representing the most ancient custom. Moschion thinks that the occasion
was given by the savagery of the giants in devouring men, and that burial marked its abandonment.
He, in fact, speaks as follows:

By laws then ‘twas ordained to give to earth
The bodies of the dead, or sprinkle with the dust
Those not yet buried, lest the dreadful signs
Of former feastings should be left to view.
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2.  Others think that in this way men as it were of their own will paid a debt which otherwise nature
demands of them even against their will. For not only did God make known to Adam, but also Greek
and Latin writers generally acknowledge, that the body of man arose from earth and to earth must
be returned. Cicero quotes from the Hypsipyle of Euripides:

Earth must be to earth restored.

Also in the words of Solomon we read that ‘the dust returneth to earth, as it was, and the spirit
returneth unto God, who gave it.’ Euripides in the Suppliants, touching upon this very subject in the
person of Theseus, thus speaks:

Now let the dead be covered in the lap of earth;
Whence everything its origin received,
Thereto it is restored.
The spirit to heaven returns,
The body to the earth.
For not by right of sale,
But as a loan and for brief time ‘twas given.
Soon earth asks back what it has nourished.

Lucretius similarly says of earth:

Mother of all she is, and common tomb of things.

In his second book On Laws, Cicero quotes from Xenophon ‘The body is restored to earth; thus
placed and buried it is, so to speak, covered with the veil of its mother.’ Pliny also wrote that the
earth receives us at birth, nourishes us after birth, and always supports us when we have reached
maturity; finally, when we have been abandoned by the rest of nature, as a mother she takes us to
her bosom and hides us.

3.  There are some who think that by burial as a kind of memorial the hope of resurrection was
handed down by the first parents of the human race to their descendants. For by the witness of Pliny,
Book VII, chapter 55, Democritus taught that bodies ought to be preserved on account of the
promise of living again. Moreover, the Christians often refer the custom of honorable burial to such
a hope. Prudentius says:

What mean, I pray, the hollowed rocks,
Or what tomb structures beautiful,
Unless there is to them entrusted
A thing not dead, but by sleep overcome?

4.  A simpler explanation is that, since man surpasses the other animate beings, it has seemed an
unworthy fate that other animals should feed on his body; wherefore, that this might be so far as
possible avoided, burial was invented. Quintilian said that because of the compassion of men dead
bodies were guarded against the attacks of birds and beasts.’ Cicero says in his first book On
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Invention: ‘Torn by wild beasts in death he lacked the common honor of burial.’  Also in Virgil we
read:

No loving mother shall bury thee in earth,
Nor lay thy weight in the ancestral tomb.
A prey to ruthless birds shalt thou be left.

In the prophets God threatens the kings that are hated by Him, that they shall have the burial of an
ass, that dogs will lick their blood. Lactantius has no other thought in mind regarding burial when
he says: ‘For we shall not suffer the form and image of God to be left a prey to beasts and birds.’ So
also Ambrose, whose words are ‘There is no nobler duty than this, to confer a favor on one who can
no longer requite it; to deliver from birds, to deliver from beasts, one who shares your nature.’

5.  Even the dead should not be exposed to such injuries, nevertheless with good reason it seems
foreign to the dignity of man’s nature that a human body should be trodden under foot and torn to
pieces. Not inconsistent with this point of view is the statement in the Controversies of Sopater:

It is a noble act to bury the dead; and by nature herself this boon was granted as it
were to corpses, that they might not be exposed to shame after death by rotting away
in nakedness. Whether the gods or the demigods granted this honor to bodies that are
done with life, such disposition of the dead is agreeable to all men. In fact, since it
is at variance with reason that the secrets of human nature should be exposed to the
view of all after death, we have accepted from antiquity the custom of burying
human bodies in order that, concealed in a tomb, they might waste away in secrecy,
far removed from sight.

Of similar purport are the words of Gregory of Nyssa in his Letter to Letoius: ‘In order that that
which is a blemish upon human nature may not be exposed to the sun.’

6.  Hence is it that the office of burial is said to be performed not so much for the man, that is, for
the person, as for mankind, that is for human nature. Therein is the reason why Seneca and
Quintilian called burial a humane public act, and Petronius characterized it as prescribed by custom.
A natural consequence of this is that burial ought not to be denied either to private or to public
enemies.

As regards private enemies there is in Sophocles a fine disquisition by Ulysses governing the burial
of Ajax, in which, among other sentiments, these lines appear:

O Menelaus, when so much is wisely said,
Beware of doing injury to a man who is dead.

Euripides in the Antigone gives this reason:

Death is for mortal man the end of strifes;
Then what else greater can to death be added?
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The same dramatist also in the Suppliants:

If Argives have done ill to you in aught,
Fallen they are; against a foe such vengeance is enough.

And Virgil says:

No strife is there with vanquished men, and those
Bereft of heaven’s air.

Citing this thought the author of the Ad Herennium adds: ‘For that which is the last of evils has
already happened to them.’ Papinius [Statius] says:

We fought, ‘tis true;
But hate has ceased, and gloomy wrath
By death is quenched.

Optatus of Milevis, too, assigns the same reason: ‘If the contest was between those living, then let
the death of the other appease your hatred. He with whom you strove before is now silent.’

III.   That burial is due also to public enemies.
1.  Consequently, all agree that even public enemies are entitled to burial. Appian calls this ‘a
common right of wars ‘; Philo, ‘the common interchange in war.’ Says Tacitus: ‘Not even enemies
begrudge burial.’ Dio Chrysostom says that this right is observed even ‘among enemies ‘; he adds,
‘even though hatred has reached the utmost limit.’

In treating of the same matter, Lucan says that the laws and customs of humanity must be observed
in the case of an enemy. The same Sopater, who was cited above, asks: ‘What war has deprived the
human race of this last honor? What enmity has extended the memory of evil deeds to such a point
that it would dare to violate this law?’ And Dio Chrysostom, whom I have just cited, in his oration
On the Law, says: ‘For this reason no one judges enemies after death, and wrath and insult are not
extended to their bodies.’

2.  Examples are found everywhere. So Hercules buried his enemies, Alexander, those who fell at
Issus. Hannibal sought out for burial the Romans, Gaius Flaminius, Publius Aemilius, Tiberius
Gracchus, and Marcellus. ‘You might believe,’ says Silius Italicus, ‘that a Carthaginian leader had
fallen.’ The same duty was discharged to Hanno by the Romans, to Mithridates by Pompey, to many
by Demetrius, and to King Archelaus by Antony. In the oath of the Greeks, when they were making
war on the Persians, there was this: ‘I will bury all allies; as victor in war, even ‘the barbarians.’

Quite generally in the histories you may read that an armistice was granted ‘for the removal of the
dead.’ There is an instance in the Attica of Pausanias: ‘The Athenians say that the Medes were
buried by them, for the reason that it is right that all dead bodies be committed to earth.’

3.  For such reasons, according to the explanation of the Jews of the olden time, the high priest,
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though otherwise forbidden to be present at a funeral, nevertheless was even enjoined to bury a
human body found unburied. The Christians esteemed burial so highly that they thought it
permissible to melt down or sell even the consecrated vessels of the Church for this purpose, as well
as for the support of the poor or the ransom of captives.

4.  There are, to be sure, some examples to the contrary, but they are universally condemned. In
Virgil are the words:

Ward off this rage, I pray;

and in Claudian,

Blood-thirsty he put off the nature of a man,
And to the slain begrudged the scanty gift of sand.

Diodorus Siculus says: ‘It is the part of a beast to wage war against the dead who were of the same
nature.’

IV.   Whether the right of burial is obligatory in the case of notorious criminals.
1.  Nevertheless I see that there are reasons for doubt in regard to notorious malefactors. The divine
law given to the Jews, which is the teacher of all virtue as well as of humaneness, commands that
even those who had been hanged on the gallows should be buried on the same day. The gallows was
considered the most disgraceful punishment (Numbers 25:4; Deuteronomy 21:23; 2 Samuel 21:26).
Hence Josephus says that the Jews have so great regard for burial that before sunset they take down
and bury in the earth even those whose bodies have been condemned to public execution. Other
Jewish scholars add that such reverence was manifested for the divine image, after which man was
fashioned.

In the third book of the Odyssey, Homer relates that Aegisthus, who to the murder of the king had
added adultery, was buried by Orestes, the son of the king who was murdered. But Ulpian says that
also among the Romans the bodies of those who are condemned to death ought not to be refused to
their relatives; still further, Paul the jurist gave it as his opinion that they should be given to any one
who might ask for them. The Emperors Diocletian and Maximinian rendered this decision: ‘We do
not forbid that criminals be allowed burial after they have suffered the fitting penalty.’ ‘

2.  We read in the histories, to be sure, that examples of those left unburied are more frequent in civil
than in foreign wars; and today we see that the bodies of some condemned criminals are left for a
long time in the sight of the people. Nevertheless, not only statesmen but also theologians are
discussing the question whether or not this custom is praiseworthy.

3.  On the contrary we see that praise has been given to commanders who ordered the burial of the
bodies of those that had not allowed this privilege to others; such is the case of Pausanias, the
Spartan king, who, though urged by the Aeginetans to avenge in like manner the action of the
Persians against Leonidas, rejected the proposal as unworthy of himself and of the Grecian race.
According to Papinius [Statius], Theseus thus addresses Creon:
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Go forth and offer utmost punishment,
Yet at the end be sure of burial.

The Pharisees buried King Alexander Jannaeus, who had treated most shamefully the dead of their
people. If God at times punished certain persons with loss of burial, He did this by His own right
as being above the laws. And the act of David in keeping the head of Goliath for show was done,
in fact, against a foreigner, who was a despiser of God, and under that law which limited the
characterization of neighbor to the Jews alone.

V.   Whether the right of burial is obligatory in the case of those who kill themselves.
1.  Nevertheless, the fact is not unworthy of notice that even among the Jews the rule concerning the
burial of the dead had an exception in the case of those who had committed suicide; this, in fact, we
learn from Josephus. And this is not strange, since no other punishment can be devised against those
who are beyond the reach of the death penalty. Thus the maidens of Miletus were kept from suicide
by fear, and likewise formerly the plebeians at Rome,’ though this is denied by Pliny. So also
Ptolemy ordered that the body of Cleomenes, who had committed suicide, should be hanged.

Aristotle says that it is everywhere the accepted custom that those who have committed suicide
should be punished with some disgrace; and in explaining this passage Andronicus of Rhodes says
that their bodies were denied burial. A provision of this kind Dio Chrysostom praises among other
wise laws of Demonassa, queen of Cyprus. It is no objection to this custom that Homer, Aeschylus,
Sophocles, Moschion, and others say that the dead are without feeling; in consequence they are not
affected by injury or shame, It is, in fact, sufficient that what happens to the dead is feared by the
living, that so they may be restrained from sinning in this way.

2.  Most excellently, in opposition to the Stoics and all the rest who considered the avoidance of
slavery and disease, and even the hope of glory, as a just cause for suicide, the Platonists think that
the soul ought to be kept in the custody of the body, and that migra tion from this life ought not to
be undertaken without the order of Him by whom the soul was given to us. Many statements on thy
point it is possible to find in the writings of Plotinus, and Olympia dorus, and of Macrobius On the
Dream of Scipio.

Following this opinion, Brutus had at one time condemned the deed of Cato, which he afterwards
imitated, ‘maintaining that it was neither loyal nor manly to yield to fortune and to try to escape
from impending misfortunes, which ought to be borne bravely.’ Also Megasthenes noted that the
deed of Calanus was condemned by the wise men of India, and that such an end for men dissatisfied
with life was not approved by their teachings. Not otherwise, as it seems, was the opinion of the
Persians, whose king Darius, according to Curtius, says: ‘I prefer to die by another’s crime rather
than by my own.’

3.  And so ‘to die’ the Jews expressed as’ to be set free,’ that is ‘to be dismissed’; this it is possible
to see not only in Luke 2:29, but also in the Septuagint text of Genesis 15:2 and Numbers 20.

This form of expression is usual for the Greeks also. Themistius, On the Soul, remarks: ‘They say
that one who dies is dismissed, and they call death dismissal.’ In Plutarch’s Consolation are words
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to this effect: ‘Until the deity himself dismisses us.’

4.  Some of the Jews, however, make one exception to the law against killing oneself, considering
it a’ commendable exit,’ as it were, if any one should see that thereafter he would be living as a
reproach of God Himself. For because they assign the right over our lives not to ourselves, but to
God, as Josephus rightly teaches his countrymen, they think that the presumption of the will of God
alone justifies the determination to hasten death.

To this justification they refer the case of Samson, who saw that ‘the true religion was an object of
derision in his own person; also that of Saul, who fell on his sword that he might not be made sport
of by the enemies of God and of himself. For they make out that haul returned to his senses after the
shade of Samuel had predicted his death; and after he knew that his death was at hand if he should
fight he did not decline battle for his native land and the law of God, thence meriting eternal glory,
according to the witness of David; those who had buried Saul with honor received from David the
acknowledgement of a deed rightly done. A third case is that of Razis, a senator of Jerusalem, in the
history of the Maccabees.

Furthermore, in the history of Christianity we find similar examples of those who committed suicide
in order that, when put to torture, they might not forswear the religion of Christ; also of virgins, who
threw themselves into a river that they might not lose their chastity; the virgins the Church enrolled
in the list of martyrs. But nevertheless it is worth while to see what Augustine thinks of such cases.

5.  I see that a second exception to the law of burial was in force among the Greeks; and this the
Locrians maintained against the Phocaeans,’ that it was a custom common to all Greeks that those
who were guilty of sacrilege should be left unburied.’ So also Dio of Prusa says in his Rhodian
Oration, that’ the sacrilegious and impious’ are deprived of burial. Plutarch in his Antiphon says that
the same rule was established at Athens against traitors.’

But to return to my subject, with great unanimity the ancients agreed that war is lawfully undertaken
on account of the denial of burial. This is apparent from the story of Theseus, which Euripides treats
in the tragedy of the Suppliants already mentioned, and Isocrates in the passage which we cited.

VI.   What other rights impose obligation by virtue of the law of nations.
There are also some other rights, which impose obligation by virtue of the volitional law of nations.
Such are the right to things possessed for a long time, the right of succession to one who dies
intestate, and the rights which are created by a contract, no matter how unfair. For although all these
rights are in some degree derived from the law of nature, yet from human law they acquire a kind
of support, either against the uncertainties of conjecture, or against certain exceptions which
otherwise natural reason seems to suggest; and this was shown by us above in treating the law of
nature.
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CHAPTER 20
On Punishments

I.   Definition and origin of punishment.
1.  Above, when we began to speak of the reasons for which wars are undertaken, we said that acts
must be considered in two categories, according as they can be repaired or punished. The former
class we have already discussed. There remains the latter, which concerns punishments. This we
must consider all the more carefully because the lack of a clear understanding as to the origin and
nature of punishment has given rise to many mistaken opinions.

Now punishment in general means an evil of suffering which, is inflicted because of an evil of
action. For although it is customary to assign certain tasks to persons as a punishment, yet these
tasks are regarded from the point of view of their burdensomeness, and so are, to be classed with
sufferings. However, the inconveniences, such as exclusion from public meetings or offices, which
are anywhere suffered on account of a contagious disease, or a bodily deformity, or other
manifestations of uncleanness (many of these are mentioned in the Hebraic law), are not, strictly
speaking, punishments, although they are called by this name on account of a certain resemblance
and through a misuse of the term.

2.  Moreover, among those things which nature itself declares are permissible and not sinful is this,
that he who does evil shall suffer evil; this the philosophers call the most ancient law, and law of
Rhadamanthus, as we have said elsewhere.

A sentence of Plutarch in his book On Exile contains the same idea: ‘Justice walks with God, as an
avenger upon those who sin against divine law: to whom all men naturally have recourse against all
men in so far as they are citizens.’ Plato’ said: ‘No god or man will dare to say this, that he who does
wrong is not obliged to pay the penalty.’ Hierax, furthermore, from this most noble viewpoint
defined justice as ‘the exacting of punishment from those who have first done wrong,’ and Hierocles
as ‘a curative for wickedness.’ There is a saying of Lactantius: ‘Those are deceived by no small error
who defame censure, either human or divine, by calling it bitterness and maliciousness, thinking that
he must be called a worker of injury who afflicts with punishment them that do injury.’

3.  What we have said of punishment properly so called is summed up in this, that it is a return for
a crime. This was noted also by Augustine, who said: ‘Every punishment, if it is just, is a
punishment for a sin.’ This applies even to punishments which are inflicted by God, although
sometimes in these, owing to human ignorance, as the same writer says, ‘The fault is concealed,
while the punishment is apparent.’

II.   That punishment is related to expletive justice, and in what way.
1.  But opinions differ as to whether punishment falls within the sphere of attributive or of expletive
justice. For, on the ground that he who has committed the greater sin is punished more heavily, and
he who has committed the lesser is punished more lightly, and that the penalty is given as it were
by the whole to a part, punishments are assigned by some to the sphere of attributive justice.

However, this first principle which they lay down, that attributive justice comes into play whenever
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an equality is established between more than two terms, we have shown to be untrue at the
beginning of this work; then, as regards the fact that those who have done greater injury are
punished more severely, and those who have done less injury are punished more lightly, that
happens only as a consequence, not because it is aimed at first and for its own sake. For first and for
its own sake a balance is aimed at between the guilt and the penalty; on this point Horace says

Why does not Reason her own weights and measures use,
And each crime check by fitting penalties?

And elsewhere,

We need a rule to fit just punishment to sins,
Nor ply him with the scourge who but the whip has earned.

The tenor of a divine law in Deuteronomy 25, and of a novel of Leo, is the same.

2.  Neither is the second principle which they lay down more true, that all punishments come from
the whole to the part; this will appear from what we have to say. We have, in fact, shown above that
the true nature of attributive justice properly consists neither in such a balance nor in the
transference from the whole to a part, but in taking account of the aptitude, which does not contain
in itself right strictly so called, but furnishes an opportunity for it. Although, to be sure, he who is
punished ought to be fit or worthy to be punished, this does not mean that something should befall
him which attributive justice demands.

Nor yet do those give a better explanation who claim that expletive justice, which they commonly
call commutative, is exercised in punishments. For in so doing they consider this a business
transaction, as if something were paid to the wrongdoer, in accordance with the usage of contracts.
They are deceived by current speech, whereby we say that punishment is due to him who sins. This
is plainly ‘misleading.’ For he to whom something is properly owed has a right against another. But
when we say that punishment is due to some person we mean nothing more than that it is proper for
him to be punished.

3.  Nevertheless, it is true that expletive justice is exercised in penalties primarily and for its own
sake, because he who punishes, that he may punish rightly, must have the right to punish; and this
right arises from the crime of the guilty. In this matter, therefore, there is something that approaches
the nature of contracts.’ For just as he who sells, even if he says nothing specifically, is considered
to have obligated himself to all the things which are naturally involved in a sale, so he who does
wrong seems by his own will to have obligated himself to a penalty, because a serious crime cannot
be unipunishable; hence, whoever directly wills to sin, by consequence has willed also to deserve
a penalty. In this sense the Emperors say to a person, ‘You yourself have subjected yourself to this
punishment," and those who take evil counsel are already punished at that time, that is they are said
of their own will to have contracted for the recompense of punishment. In Tacitus a woman who had
married a slave is said to have agreed to subject herself to slavery, because that penalty had been
ordained for such persons.

4.  Michael of Ephesus, On Aristotle’s Nicomachean Ethics, Book V, says: ‘There is here a kind of
giving and receiving, which constitutes the essence of contracts; for whoever has taken property or
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stolen anything else pays the penalty for it.’ Later, again, ‘The ancients termed contracts not merely
what men have willingly agreed to perform toward one another but also the things that are forbidden
by the laws.’

III.   That nature does not determine to whom punishment is due, but that according to the law
of nature those free from like offences may exact punishment.
1.  But the subject of this right, that is the agent to whom the tight is given, has not been definitely
fixed by nature itself. For reason declares that the criminal may be punished. It does not, however,
declare who ought to inflict the punishment, excepting So far as this, that nature makes it clear
enough that it is most suitable that punishment be inflicted by one who is superior; yet not to the
degree that this is shown to be altogether necessary, unless the word superior is understood to imply
that he who has done wrong by that very act may be considered to have made himself inferior to
some one else and as it were to have demoted himself from the class of men into the class of beasts
which are subject to man.

This view has been advanced by certain theologians. Says Democritus: ‘It is in harmony with nature
that the better should rule,’ Aristotle, too, says that baser things have been prepared for the use of
the better, alike in the case of things that have their origin in nature and those that are of artificial
origin.

2.  Wherefore it follows that in any case a guilty person ought of  to be punished by one equally
guilty. This is the meaning of  Christ’s saying (John 8:7): ‘Whoever of you is without sin ‘that is,
clearly, sin of the same sort - let him cast the first stone.’  He said this for the reason that at that time
the morals of the Jews: were most corrupt, so corrupt that those who wished to appear most holy
were involved in adulteries and like wickednesses, as one may see from Romans 2:22.

In consequence the Apostle also said what Christ had said before ‘Wherefore thou art without
excuse, 0 man, whosoever thou art. that judgest; for wherein thou judgest another, thou condemnest
thyself; for thou that judgest dost practice the same things.’ Here a familiar saying of Seneca is in
point: ‘A judgement can have nor authority where he who condemns is himself worthy of
condemnation.’ Also his remark in another passage: ‘Consideration for ourselves will make us more
moderate if we ask ourselves whether we ourselves have not committed any such crime.’ Ambrose
in his Defense of David says: ‘Let each one who is to judge of another first judge of himself, and
let him not condemn lesser shortcomings’ in another when he himself has committed more grievous
sins.’

IV.   That Punishment having in view some advantage must among men be inflicted differently
than by God; and why.
1. Another question is concerned with the purpose aimed at it punishments. What we have said thus
far does at least show this, that injustice is not done to the guilty if they are punished. Never theless,
it does not follow that they are in every case to be punished This in fact is not true; for God and men
pardon many things’ it many guilty persons, and for this cause they are wont to be praised.
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The saying of Plato is famous: ‘For no punishment is designee for evil ‘; in another passage,’ It is
not because a wrong has been done that punishment is exacted (for what has been can never be
undone), but to prevent recurrence.’ This is translated by Seneca thus: ‘No wise man punishes
because a sin has been committed, but that sin may not be committed. For what has passed, cannot
be recalled, but what is to come may be prevented.’ In another passage he says: ‘We are not to do
harm to a man because he has sinned, but that he may not sin. Punishment will never have reference
to the past, but to the future; for it is not inflicted;in anger, but is a measure of precaution.’ In
Thucydides, Diodotu in addressing the Athenians with regard to the Mitylenaeans said; ‘Even if I
should show that they have acted with the greatest injustice I shall not vote that they are to be killed,
unless that is expedient.’

2.  Now these things are true in the case of men who inflict punishment, for one man is so bound to
another by ties of common blood that he ought not to do harm to another save for the sake of
attaining some good.’ With God the case is otherwise, although Plato wrongly extends to Him the
principles that have been stated. For the actions of God can be based upon the right of the Supreme
Power, particularly where a man’s special desert is concerned, even if they have in view no end
outside themselves. In this sense, in fact, some of the Jews explain the saying of Solomon which has
reference to this matter, so that it will mean’ God creates each thing singly, for its own sake, even
the wicked man for the day of evil.’ That is, even then when He punishes a wicked man, He does
so with no other purpose than of punishing him.

Nevertheless, even if we follow the more generally accepted interpretation it comes to the same
thing, so that God is said to have made all things for His own sake, that is by right of the highest
freedom, not seeking or regarding any perfection outside Himself; just as God is said to be
‘self-existent’ because He is not born of any one. Assuredly, Holy Writ bears witness that the
punishments of those that are irretrievably lost are not exacted by God for any other purpose, when
it says that He derives pleasure from their woe, and that the impious are derided and mocked by
God. Then in truth both the Last judgement, after which no mending of ways is looked for, and
indeed certain inconspicuous punishments in this life, such as hardening of ‘heart, demonstrate that
what we maintain against Plato is true.

3.  But when man punishes a man who is his equal by nature he ought to have a definite purpose in
view. And this is what the schoolmen say, that the mind of the avenger ought not to rest content with
the woe of a man. Even before their time, Plato in the Gorgias said that those who punish any one
with death or exile or a fine ought not ‘to desire this simply,’ but to desire it ‘for some good.’
Seneca, too, said that we must come to vengeance ‘not as though it were sweet to take vengeance,
but as though it were useful.’ Aristotle, also, in his Politics, VII. xiii, says that certain things are
honorable per se, certain others by virtue of some necessity; and as an example of the latter he
mentions the inflicting of punishment.

V.   In what sense vengeance may be forbidden by nature.
1.  As for the saying of comedy: ‘An enemy’s pain soothes the injured one’s woe ‘; and Cicero’s
dictum that pain is assuaged by punishment, and Plutarch’s quotation from Simonides: ‘A sweet
thing and far from grievous is it to apply as a remedy to a spirit distressed and enflamed the means
of obtaining satisfaction ‘these befit that natural instinct which man has in common with animals.’
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For anger in men as in animals is’ a warmth of the blood at the heart from the desire to avenge
pain,’as Eustratius rightly defines it. But this mere desire is so lacking in reason that it often acts
against things that have done no injury, as the young of a dangerous animal, or against inanimate
objects, as the stone with which a dog is struck.

But a desire of this sort, taken by itself, is incompatible with the faculty of reason, whose function
is to govern the desires .It is, furthermore, incompatible with the law of nature, because that is the
dictate of nature in so far as it is governed by reason and takes account of society; and reason forbids
a man to do anything whereby another may be harmed, unless this action has some good end in
view. In the bare spectacle of the suffering even of an enemy, there is only a false and imaginary
good, as in superfluous riches and many other things of the same sort.

2.  Accordingly, in this sense, vengeance among men is censured not only by Christian men of
learning, but also by philosophers,’ like Seneca, when he said: ‘Vengeance is an inhuman term,
although accepted as just, and only differs from insult in degree. He who avenges his grief, sins,
although with more excuse.’ In truth, if we are to believe Maximus of Tyre,’ He who takes
vengeance is more wicked than he who did the wrong.’ Musonius says: ‘To meditate how one may
bite the one who bit him and harm the one who has done harm is the mark of a beast and not of a
man.’ In Plutarch Dion, who applied the Platonic philosophy to public acts, says: ‘In the judgement
of law the revenge is considered more just than the wrong committed; but by nature it arises from
the same spiritual defect.’

3.  Therefore, it conflicts with nature for a man who acts against another to be sated with the other’s
pain, merely as pain. And so the less each man employs his reason, the more apt he is to seek
vengeance. Witness Juvenal:

But vengeance is a good, sweeter than life itself.
So forsooth think unlearned men, whose passions you do see
Enflamed, for slight, or even for no cause;
However trivial the occasion is, enough to stir their wrath.
Not thus would speak Chrysippus, nor the gentle heart
Of Thales, nor the sage of sweet Hymettus,
Who, in bondage cruel, wished not to share with his accuser
The hemlock he must drink. The happy man
All faults and errors step by step puts off,
Him wisdom first the right way teaches. A mind
Small, weak and mean, will ever pleasure take
In vengeance. Mark this at once, that in revenge
A woman does rejoice above all others.

With this Lactantius agrees in saying: ‘Ignorant men and fools, whenever they receive an injury, are
seized with blind and unreasoning madness, and attempt to pay back those who harm them.’

4.  From this it is clear that man cannot rightly be punished by man merely for the sake of punishing.
Let us, therefore, try to see what useful ends render punishment just.
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VI.   The threefold advantage of punishment.
1.  Here, furthermore, applies the classification of punishments which is found in Plato’s Gorgias
and in Taurus the philosopher, who is’ quoted by Gellius, V.   xiv. For these classifications are made
in accordance with the end in view. However, while Plato recognized two ends, namely correction
and example, Taurus adds a third, ‘vengeance,’ which Clement of Alexandria defines as ‘a
retribution for evil which contributes to the advantage of him who exacts it.’ Aristotle, who omits
punishment for the sake of an example, accepts only this third form, and that applied for correction,
and says that this is employed ‘for the satisfaction of him who exacts it.’

This was sanctioned also by Plutarch when he said: ‘The punishments which immediately follow
the crime not only restrain boldness in sinning for the future but also give the greatest comfort to
those affected by the wrong.’ This is properly the sort of punishment that Aristotle also attributes
to the ‘justice’ which he himself calls’ commutative.’

2.  We must, however, examine this question in greater detail. We shall say then that in the case of
punishment we must consider the advantage either of the person who does wrong, or of the person
against whose interest the wrong was committed, or of other persons in general.

To the first of these three ends belongs the punishment which by the philosophers is called now
‘admonition,’ now’ correction,’ and now ‘exhortation’; by Paul the jurist, punishment applied for
correction; by Plato, ‘for wisdom ‘; and by Plutarch, ‘surgery of the soul,’ which has the object of
making better the man who has sinned, like medical treatment which operates by remedies the
opposite of the disease. Since every action, especially one that is deliberate and repeated, produces
a certain inclination towards itself, which, when developed, is called habit, for this reason the
enticement must be removed as soon as possible from vices. This cannot be accomplished more
successfully than by causing them to lose the flavor of sweetness by some subsequent pain.’ The
Platonic philosophers, quoted by Apuleius, teach that ‘It is a more serious and unpleasant matter!
than any punishment if impunity is extended to the guilty and he is not in the meantime harassed by
the censure of his fellow men.’ In Tacitus we find the saying: ‘A mind that is diseased and feverish,
being at the same time corrupt and an agent of corruption, must be held in check by remedies as
severe as the vices from which it suffers.’

VII.   Proof that punishment for the good of the wrong-doer may be exacted by any one at all
according to the law of nature.
1.  The punishment which serves this end is by nature permitted to any one of sound judgement who
is not subject to vices of the same kind or of equal seriousness, as is apparent from reproof that is
administered verbally.

To chide a friend for guilt deserving blame
Is a thankless task, but at times useful.

However, in the case of corporal chastisement and other punishments that contain an element of
compulsion, the distinction between those who may or who may not apply them is not made by
nature (for this could not be the case, except in so far as reason entrusts to parents in a special sense
the exercise of this right over their children on account of the tie of relationship) but by the laws
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which have limited that common connection of the human race to the nearest relationships for the
sake of obviating quarrels. This one may see from the section of Justinian’s Code on the right of
correction of relatives, and elsewhere.

Here also applies the saying of Xenophon to his soldiers: ‘If I have beaten any one for his own good,
I admit that I owe him a penalty such as parents owe to their children and teachers to their pupils.
Physicians in fact even burn and cut a sick man for his own good.’ Lactantius, in Book VI, says:
‘God commands us to hold our hands continually over minors, that is, in order that we may correct
them when they err by diligent chastisements and not train them for evil and rear them for vices
through useless love and excessive indulgence.’

2.  This form of punishment, nevertheless, cannot be made to include the death penalty, unless by
the process of reduction whereby negatives are reduced to their opposing positives. For, as Christ
said that it would have been better, that is not so bad, for certain ones, if they had never been born,
so it is better, that is it is a lesser evil, for men of incurable natures to die than to live, when it is
certain that by living they will grow worse. It is about such persons that Seneca speaks when he says
that sometimes it is to their own advantage that men should die. Further, Iamblichus declares: ‘Just
as in the case of gangrene it is better for a man to be cauterized than to have no treatment, so it is
better for a wicked man to die than to live.’

Such a person Plutarch calls: ‘of a truth harmful to others, but most of all to himself.’ And when
Galen said that men are punished with death, first that they may not live to do harm, and secondly
that others may be deterred by fear of the punishment, he adds: ‘And thirdly it is to their own
advantage to die, since they are so diseased in mind that they cannot be brought back to health.’

3.  There are some who think that these are the very ones of whom the Apostle John says that they
sin unto death. But because the proofs of this are deceptive, charity bids us hold no man for lost
without clear proof. Punishment for this purpose may in consequence only be applied upon rare
occasions.

VIII.   Likewise for the good of him who has been wronged, where it concerns vengeance
permitted by universal common law.
1.  The advantage of him to whose disadvantage the wrong was committed’ consists in this, that
subsequently he may not suffer any such thing from the same man or from others. Gellius quotes
from Taurus the following description of this type of good ‘When the dignity or authority of him
who has been wronged must be protected so that the neglect to inflict punishment may not make him
despised and disgraced.’ What is said there with regard to injured authority must be understood to
apply to the liberty of a person, or any other of his rights that has been transgressed. In Tacitus we
read: ‘Let him take counsel for his safety by a just revenge.’

To secure a man who has been wronged from suffering harm at the hands of the same person is
possible in three ways: first, by the removal of the wrong-doer; second, by depriving him of the
power to do harm; finally, by teaching him to cease from his evil ways, which is closely allied with
the reformation that we have already discussed. He who has been wronged may be secured from
harm by others, not by an ordinary punishment, but by one that is public and conspicuous in the
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nature of an example.

2.  Accordingly, vengeance, even if it is exacted by private individuals, is not unlawful according
to the bare law of nature, that is apart from divine and human laws and from chance circumstances,
provided that it is employed for these objects and within the bounds of right. It is all the same
whether vengeance is exacted by one who was injured himself or by another, since it is in harmony
with nature that man should be helped by man.

In this sense we may agree with Cicero, who, while saying that the law of nature is not what opinion
but what innate force supplies to us, among his examples thereof places vengeance, which he
contrasts with pardon. And that no one might be in doubt as to how much he wished to include under
this term he defines vengeance as ‘that through which by defending ourselves and taking vengeance
we deliver ourselves and those who should be dear to us from violence’ and insult, and through
which we punish crimes.’ Mithradates, in a speech which Justin has excerpted from Trogus, says:
‘Even if men are unwilling to take the sword against a robber to save themselves, yet for vengeance
sake they all wish to gird it on.’ This very thing Plutarch, in his life of Aratus, calls the ‘law of
self-defense.’

3.  Samson, defending himself by this law of nature’ against the Philistines, claims that he will be
guiltless if he in turn brings harm to the Philistines who had first wronged him; and after having
taken his revenge he justifies himself by the same argument, saying that he had done to them what
they had first done to him. The Plataeans, in Thucydides, say: ‘We have justly taken vengeance on
them according to the law recognized by all, that it is permissible to ward off him who comes as a
foe.’ Demosthenes, in his speech Against Aristocrates, says that it is a law common among men that
we have the right to take vengeance on him who violently despoils us. And Jugurtha, according to
Sallust, when he said that Adherbal had plotted against his life, added that the Roman people’ would
act neither well nor justifiably if they should exclude him from this right allowed by universal
common law,’ that is, from taking vengeance.

Aristides, the orator, declares that poets, legislators, proverbs, and orators, in short all approve this,’
that vengeance should be taken upon those who have first assailed us.’ Ambrose praises the
Maccabees because even on the Sabbath they avenged the death of their innocent brethren.’ Also,
arguing against the Jews who complained bitterly that a synagogue had been burned by the
Christians, he speaks thus: ‘And assuredly, if I should act according to the universal common law,
I should state how many churches the Jews burned in the time of the reign of Julian.’ Here he calls
it the universal common law to repay like with like. And from the same point of view Civilis, in
Tacitus, says: ‘As a noble reward for my labor I received the death of my brother, my own bonds,
and the most cruel demands of this army, calling for my execution; from whom I demand
punishment by the universal common law.’

4.  But since in our private affairs and those of our kinsmen we are liable to partiality, as soon as
numerous families were united at a common point judges were appointed, and to them alone was
given the power to avenge the injured, while others are deprived of the freedom of action wherewith
nature endowed them. Says Lucretius:

For that each one in wrath prepared his own revenge,
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More bitter than our equal laws allow,
The present age of men full weary is of force.

Likewise Demosthenes, in his oration Against Conon, declares: ‘It has been agreed that justice for
each of these wrongs should be found in the law, but not that they should be judged in accordance
with individual anger and caprice.’‘ And Quintilian says: ‘Personal requital of a wrong is not only
hostile to law but also to peace; for there are laws, courts, judges, unless any one is ashamed to
vindicate himself by legal means.’ The Emperors Honorius and Theodosius decided that ‘the power
of the courts and the guardianship of the public law is established for this purpose, that no one may
be able to grant himself the right of vengeance.’ And King Theodoric wrote: ‘To this end the sacred
respect for the laws arose, that nothing might be done by violence, nothing by private passion.’

5.  Nevertheless, the old natural liberty remains, especially in places where there are no courts, as,
for example, on the sea. An example of this is perhaps the conduct of Julius Caesar. He, while’ yet
a private citizen, with a hastily levied fleet pursued the pirates by whom he had been captured, sank
some of their ships, and put the rest to flight. When the proconsul failed to punish the pirate, who
had been taken, he himself set out to sea and crucified them. The same right will exist in desert
places, or where men lead a nomadic life. Thus Nicholas of Damascus narrates that among the
Umbrici each man was his own avenger. This is true today among the Moschians, when a certain
time has elapsed after the appeal to a judge.

Herein is the origin of the duels which the Germanic tribes employed before the Christian era and
which they have not yet entirely given up. And so, according to Velleius Paterculus, the Germans
marveled when they saw the Roman form of administration )f justice, because justice put an end to
injuries, and what they were accustomed to decide by force was terminated by legal procedure.

6.  The Hebrew law permits a relative of a slain man to kill the slayer outside of places of asylum.
And Hebrew interpreters rightly note that retaliation may be made for a dead man by force; that,
however, a man can only avenge himself, for a wound for example, through a judge, clearly because
moderation is more difficult to observe where one’s own suffering is concerned.

From the words of Theoclymenus in Homer, Odyssey, XV, it is clear that a similar custom of
avenging death through private persons existed among the Greeks of very early times. But examples
of this custom occur with especial frequency among those who have no common judicial authority.
Hence, on the testimony of Augustine, ‘just wars are customarily defined as those which avenge
injuries.’ ‘Plato sanctions warlike measures ‘until the guilty shall have been compelled to pay the
penalty by those who have suffered innocently.’

IX.  Likewise for the good of the whole.
1.  The good of mankind in general, which was the third object of punishment, involves the same
problems as those presented by the good of one who has been wronged. For in this case the
punishment may be inflicted to prevent the man who has injured one person from injuring others,
which is accomplished by removing him or weakening him or restraining him so that he cannot do
harm, or by reforming him. Or the punishment may be inflicted to prevent others from being induced
by a feeling of security to annoy any persons whatsoever. This is attained by the infliction of
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outstanding penalties, which the Greeks call παραδειγματα, the Romans exempla, ‘examples.’
These exemplary punishments are employed so that the punishment of one may cause many to fear,
and that others may be frightened by the nature of the punishment, as the laws say, or, according to
Demosthenes, ‘that others may learn wisdom and be afraid.’

2.  And the possession of the right to punish for this purpose also, according to nature, may rest with
any person whatever. Thus Plutarch’ says that a good man is appointed by nature to be a magistrate
and indeed a perpetual one; for by the very law of nature leadership is conferred on him who acts
justly. Thus Cicero proves by the example of Nasica that no wise man can ever be a mere private
citizen, and Horace calls Lollius ‘a consul not limited to a single year.’ Euripides in his Iphigenia
in Aulis says:

He whose mind is strong in wisdom holds a magistracy.

Nevertheless, within the state these things must be interpreted with reference to its laws.

3.  Concerning this law of nature Democritus, whose words I shall quote because they are important,
speaks as follows: First, the question of the right to kill wild beasts presents itself to him in this way:
‘In the matter of killing or not killing animals the situation is this: whoever has killed animals which
actually do or desire to do harm is innocent, so much so indeed that to have done this is more
justifiable than to have failed to do it.’ And shortly after ‘It is absolutely necessary to kill all those
things which unjustly do us harm.’ And surely it is not improbable that good men lived in this
fashion prior to the flood, before God revealed His will to adapt to human nourishment other sorts
of animals. Again he says: ‘What we have written concerning foxes and poisonous reptiles, the same
it seems should be done in the case of men also.’ Then he continues ‘One is innocent who kills a
robber or a thief in any way at all, either by his hand, or by his order, or by his vote.’

It seems to me that Seneca had these sayings in mind when he said: ‘When I order the neck of a
guilty man to, be severed, I am of the same countenance and mind as when I transfix reptiles and
poisonous animals.’ And elsewhere: ‘We would not slay even vipers and adders and other creatures
which harm by bite or sting, if only we could tame diem for the future, or render them innocuous
to ourselves and others. Therefore, we will not harm a man because he has sinned, but to prevent
him from sinning.’

4.  But since both the inquiry into the fact often demands great care and the evaluation of the
punishment requires much prudence and fairness, to prevent strife arising from each man claiming
too much for himself, while others refuse to yield, in communities animated by a sense of right men
have agreed to select as arbiters those who they think are the best and wisest, or hope will prove to
be such. So Democritus: ‘The laws would not have prevented each man from living according to his
own judgement, had not one been wont to abuse another. For envy marks the beginning of civil
strife.’

5.  But as we just now remarked in the case of vengeance, so too in the matter of this punishment,
as an example, traces and survivals of primitive right persist in those places and among those
persons who are subject to no fixed tribunals, and in some other exceptional cases. For instance,
according to Jewish customs the Jew who fell away from God and the law of God, and made himself
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a leader in false worships, could be killed at once by any person whatsoever.

The Jews call this the judgement of zeal, which they say was first exercised by Phineas and thence
became a custom. Likewise Mathatias slew a certain Jew for defiling himself with Greek rites.
Similarly, three hundred other Jews are said to have been killed by their fellow countrymen, in the
book which is commonly called Third Maccabees. Upon the same ground occurred the stoning o’
Stephen and the conspiracy against Paul; and numerous example of this custom are to be found in
Philo and in Josephus.

6.  Furthermore, among many peoples the full right of punishment, even unto death, continued to
be exercised by masters over; their slaves and parents over their children. Thus at Sparta thy Ephors
could kill a man without trial.

From this discussion one may understand the character of the law of nature in regard to punishments
and the extent to which it, still persists.

X.  What the law of the Gospel has established in this matter.
1.  Now we must see whether the law of the Gospel has more narrowly restricted freedom of action
in this regard. Surely, as we have said elsewhere, it is not strange that some things which are
permissible according to nature and by municipal law are forbidden by divine law, since this is most
perfect and sets forth a reward greater than human nature; to obtain this reward there are justly
demanded virtues which surpass the bare precepts of nature.

From the very nature of the case it is sufficiently clear that punishments which leave neither loss of
reputation nor permanent injury, and which are necessary by reason of the age or another
characteristic of the person punished, provided that they are inflicted by those who have the right
to inflict them according to the laws of men, as by parents, guardians, masters or teachers, are in no
way contrary to the teachings of the Gospel. For these are remedies of the mind which are as
harmless as unpalatable drugs.

2.  With vengeance the situation is far different. For we have shown above that in so far as it merely
gratifies the spirit of the sufferer it is unlawful even according to nature, and in so far does it fail to
harmonize with the Gospel. Moreover, the Hebraic law not only forbids hatred to be cherished
against a neighbor, that is a fellow countryman (Leviticus 19:17), but also provides that certain
common kindnesses be shown to enemies of this sort (Exodus 23:4, 5). Therefore, since the Gospel
has extended the conception of neighbor to include all men, it is obviously required of us not only
not to injure our enemies but even to do them good, as is plainly enjoined in the Gospel of Matthew
(v. 44).

Nevertheless, the law allowed the Jews to avenge the more serious injuries, although not by force
but by recourse to a judge. However, Christ does not allow us this privilege, as is clear from the
contrast presented in the passage commencing ‘You have heard that it has been said an eye for an
eye,’ and what follows, ‘But I say unto you.’ For although His words that follow properly deal with
the prevention of injury and somewhat restrict freedom in this respect also, yet they are still more
to be taken as censuring revenge, because they reject the old permission as befitting a less perfect
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age;’ ‘not because vengeance that is justly taken is unjust but because patience is preferable to it,’
as the reason is stated in the Constitutions of Clement, Book VII, chap. xxiii [VI. xxiii].

3.  On this point Tertullian expresses himself thus:

Christ clearly teaches a new kind of patience, since He even prohibits the return for
injury that was permitted by the Creator in requiring an eye for an eye and a tooth
for a tooth, while He himself on the contrary commands rather to offer the other
cheek and to give the coat in addition to the cloak. Clearly Christ has added these
injunctions as supplementary, in harmony with the teaching of the Creator. Therefore
we must immediately determine whether the discipline of patience is enjoined by the
Creator. Verily through Zacharias He taught that no one should remember his
brother’s wrong or that of his neighbor. And further: ‘Let no one,’ He says, ‘brood
over his neighbor’s malice.’ Much more then has He ordained us to be patient under
wrong, who ordained us to forgetfulness of it. And when He said,’ Vengeance is
mine and I will repay,’ He thereby teaches the patience that waits for the infliction
of vengeance.

Therefore, inasmuch as it is impossible that the same one should seem to exact a
tooth for a tooth, an eye for an eye in return for injury, and at the same time forbid
not only vengeance but even the remembrance and recollection of injury, it is made
plain to us in what sense He required an eye for an eye, and a tooth for a tooth; that
is, in order not to allow a second injury as retaliation, which He had prohibited by
forbidding vengeance, but to check the first wrong which He had prohibited by the
appointment of a penalty, so that each one out of regard to the freedom of the second
injury would restrain himself from committing the first. For He knows that violence
is more easily restrained by making clear the immediate prospect of retaliation than
by a general promise of vengeance. Now, in consideration of the nature and faith of
men, each provision had to be established, so that he who believed in God would
await vengeance from God, while he who had less faith would fear the laws
prescribing retaliation.

4.  This purpose of the law, which was hard to understand, was revealed and made
intelligible by Christ as the Lord of the Sabbath and of the law and of all His Father’s
dispensations, when He bade us to offer the other cheek also, to the end that the more
effectually He might extinguish the return for an injury, which the law had wished
to check by retaliation and which prophecy had openly restrained both by prohibiting
us to remember wrong and by reclaiming vengeance for God. And so whatever
teaching Christ introduced, not in opposition to the law but supplementary to it, did
not destroy the rules of conduct laid down by the Creator, Finally, if we look to the
very reason for ordaining patience, and especially such full and perfect patience, it
will not hold good if it does not come from the Creator, who promises vengeance,
who holds the position of judge.

Otherwise, if He is not going to defend me, who has placed upon me so great a
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burden of patience not only in not returning blow for blow but also in offering the
other cheek, and not only in not answering abuse with abuse but even with blessing,
and not only in not retaining my coat but further of yielding my cloak also, He has
ordained patience in vain; for He has not revealed to me the reward of obedience to
His command, I mean the fruit of such patience; for there is vengeance, which He
ought to have permitted to me if He himself did not guarantee it, or He himself
should guarantee it if He did not entrust it to me, since it is to the interest of
discipline also that injury should be avenged. By fear of vengeance, in fact, every
iniquity is held in check. But vengeance will gain complete control if licence is
accorded to it - it will pluck out both eyes and knock out every tooth as a result of
immunity from punishment.

5.  As we see, Tertullian thinks not only that Christians are forbidden to demand retaliation but that
not even the Jews are allowed it, even although it contains nothing vicious, that a greater evil may
be avoided. That this view is right in the case of such a demand arising from hatred is not to be
doubted, as the foregoing proves. For that was disapproved of even by those of outstanding wisdom
among the Jews, who regarded not merely the letter of the law but its spirit also. This appears in
Philo, who makes the Jews of Alexandria on the occasion of the fall of Flaccus, the persecutor of
the Jews, speak thus: ‘We do not rejoice, Sir, in taking revenge upon an enemy, for we have been
taught by our holy laws to have compassion upon men.’

This is the force of what Christ demands from us all without exception, that we forgive all who have
sinned against us (Matthew 6:14, 15). That is, we ought not to procure or wish for evil to others
because we feel that we have suffered evil. For he who does this, to speak with Claudian, ‘is a cruel
man and seems to claim for himself the vengeance of the laws.’ Therefore, Lactantius, recalling the
statement of Cicero: ‘It is the first task of justice to see that no one injures another unless he has
been provoked by a wrong,’ says that this simple and true statement is spoiled by the addition of two
words.  Ambrose declares that this sentence of Cicero’s lacks the sanction of the Gospel.

6.  What then shall we say of revenge, not as a retaliation for the past, but as a preventive for the
future? Clearly Christ wishes us to forgo this also; first, if he who has wronged us shows acceptable
proofs of repentance, as in Luke 27:3, where there is question of an even fuller pardon, that is, one
which would restore the sinner to the right of his former friendship, whence it follows that nothing
is to be demanded of him by way of punishment; and second, even if signs of such repentance are
lacking, by His doctrine of the surrender of the coat Christ teaches that we must not consider the
wrong to be excessively serious.

Plato too said that wrong must not be repaid ‘even if we have to suffer worse things than before.’
The same is the opinion of Maximus of Tyre. Musonius declared that he would not institute, or,
advise any one to institute, an ‘action for insult,’ that is an action for the sake of some insult that had
been received, such as Christ refers to in mentioning a blow on the cheek; for such things are more;
rightly pardoned.

7.  But if self-restraint involves great danger we ought to be satisfied with the precaution that does
the least possible harm. For not even among the Jews was revenge customary, according to Josephus
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and other learned Jews, but the man who had been wronged was accustomed to accept monetary
payment in the place of retaliation, in addition to such expenses as he had been forced to incur, with
regard to which there is a law in Exodus 21:19. The payment is a simple restitution without penalty;
there was also a Roman custom, as Favorinus says in Gellius.

Accordingly, Joseph, guardian of our Lord Jesus, when he believed that his wife was guilty of
adultery, preferred to divorce her rather than to prosecute her. And he is said to have done this
because he was a just man, that is, upright and merciful. On this point Ambrose says that ‘the nature
of a just man is foreign not only to the cruelty of vengeance but also to the harshness of accusation.’
Before him, again, Lactantius had said: ‘Neither will a just man be allowed to accuse anyone for a
capital crime.’ Justin, dealing with the accusers of the Christians, says: ‘We do not wish to punish
those who speak evil of us. Their own baseness and ignorance of what is good is punishment
enough.’

8.  Finally, we have to consider punishments inflicted, not for the good of an individual, but for the
public good; partly by removing the wrong-doer or by restraining him from doing harm, partly by
deterring others through the severity of punishment as an example.

Elsewhere we have proved beyond question that Christ did not abolish these punishments, because
while laying down His own instructions He testified that He did not cancel anything in the law.
Moreover, the law of Moses, which in these matters was to last as long as the state itself, strictly
ordered the magistrates to punish homicide and certain other crimes (Exodus 21:14; Numbers 33:14,
37 [35:16-34]; Deuteronomy 24:13 [14:13]). But if the teachings of Christ could accord with the law
of Moses in so far as the latter demanded even capital punishment’ they can also be in accord with
human laws which imitate the divine law in this respect.’

XI.   The answer to the argument drawn from the mercy of God revealed in the Gospel.
1.  In order to defend the opposite point of view some cite the exceeding great mildness of God in
the New Covenant, which men are thereby obliged to imitate, even when magistrates, as being vicars
of God.

Although we do not deny that there is truth in this to a certain extent, it does not apply so widely as
they claim. For the great mercy of God revealed the New Covenant concerns especially sins against
the primeval law, or even against the law of Moses committed before men had knowledge of the
Gospel (Acts 17:6 [17:301 Romans 2:5; Acts 13:38; Hebrews 9:15). For the sins committed
subsequently, especially if in a spirit of contempt, are threatened with a judgement much more
severe than that which was prescribed by Moses (Hebrews 2:23; 6:29 [2: 2, 3; 10:29]; Matthew 5:
21, 22, 28). Nor is it only in the other life, but in this life also that God often punishes such offences
(2 Corinthians 11:30). And pardon for such sins is not usually obtained, unless a man should in a
sense exact punishment from himself (2 Corinthians 11:3) through deep sorrow of heart (2
Corinthians 2:27 [2:7]).

2.  The same persons urge that freedom from punishment must be accorded at least to those who
have been induced to repent. But passing over the fact that it is scarcely possible for men to agree
on the matter of true repentance, and that there is no one who would not obtain immunity for his
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crimes if it were enough for him merely to profess repentance in any chance fashion, God Himself
does not always remit the full punishment to those who have been brought to penitence. This is clear
from the example of David. Therefore, just as God was able to remit the punishment of the law, that
is a violent or otherwise untimely death, so that He might afflict him who had sinned with evils by
no means easy to bear, in like manner now He is able to remit the penalty of eternal death and at the
same time Himself to punish the sinner by an untimely death,’ or even to permit him to be punished
in this way by a magistrate.

XII.   Answer to the argument drawn from the exclusion of repentance.
1.  Again, others attack punishment on this ground, that with the taking away of life the opportunity
for repentance is likewise removed. But they know that upright magistrates take serious ‘account
of this matter, and that no one is hurried to execution without having time to acknowledge his sins
and seriously abhor them. The example of the thief crucified with Christ proves that repentance of
this kind, even if it cannot be followed by good works which are precluded by death, may be
accepted by God.

But if it should be said that a longer life would have been advantageous to a more serious
reformation one may reply that sometimes there are found those to whom may be applied fittingly
the saying of Seneca: ‘We shall bestow on you death, the only good thing that still awaits you,’ as
also this other remark of his, ‘that they may cease to be bad men, in the only way in which this is
possible for them.’ This Eusebius the philosopher had expressed thus: ‘Since they can do so in no
other way, let them then set themselves free in this manner from the present bondage of evil and
procure for themselves a means of escape.’

2.  Therefore let these things, in addition to what we have said at the opening of our work, be an
answer to those who claim that punishments, whether of all kinds, or merely capital punishments,
are without exception prohibited for Christians. The Apostle teaches us the contrary, by including
the use of the sword in the royal office as a symbol of divine vengeance, and elsewhere saying that
we are to pray that kings may become Christians and by virtue of their office be a protection to the
innocent. Owing to the wickedness of a great part of mankind even after the Gospel has been spread
abroad, this result can only be obtained if the boldness of the rest is checked by the death of some
offenders, especially since the innocent are scarcely safe even when there are so many capital
punishments inflicted.

3.  Nevertheless, it will be profitable for Christian rulers, at, least in some measure, to set before
themselves for imitation the example of Sabaco, king of Egypt, most famous for his uprightness,’
who, according to Diodorus, changed capital punishments into condemnations to hard labor, with
most fortunate results. Strabo says that even among some of the peoples of the Caucasus ‘they put
no one to death even for the most severe crimes.’ Nor should we scorn the saying of Quintilian: ‘No
one will doubt that,, if guilty men can be reformed in any way, as is agreed may sometimes occur,
it is of more advantage to the state to save them than to punish them.’ Balsamon notes that the
Roman laws which formerly proclaimed the punishment of death were in many cases altered by later
Christian Emperors  so as to prescribe other penalties, so that in this way repentance might be forced
upon the condemned more sharply and, the longer punishment might better serve as an example.
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XIII.   Rejection of incomplete classifications of punishments.
1.  In the enumeration which we have made of the purposes of punishment something seems to have
been overlooked by Taurus the philosopher, whom Gellius quotes as follows:

And so whenever there is either great hope that he who has sinned will voluntarily
correct himself without punishment; or whenever, on the contrary, there is no hope
of his being better and corrected; or whenever there is no need to fear a diminution
of the dignity which has been sinned against; or whenever no sin has been committed
which must be remedied by fear as a necessary example, then whatever sin has been
committed does not seem worthy of the effort to impose a penalty upon it.

Here he speaks as if punishment is done away with when one purpose of punishment is removed,
although on the contrary all the purposes should be removed, so that there be no occasion for
punishment. Then he omits the purpose effected by the removal of a man whose manner of life is
incurable, to prevent his committing other or more serious crimes. What he says with regard to loss
of dignity, moreover, must be extended to other losses which are to be feared.

2.  With more justice Seneca said: ‘In punishing injuries the law has aimed at these three things,
which the Prince ought also to aim at; they are either to reform him whom it punishes, or to make
others better by his punishment,’ or by removing evil men to permit the rest to live in greater safety.’
For here, if you understand by ‘the rest’ both those who have already been wronged and those who
may be wronged hereafter, you have a complete division of the matter, except that to ‘remove’ you
must add ‘or restrain.’ For either imprisonment or any other means of limiting their power has the
same result.

The following division which Seneca himself makes in another place is less complete: ‘This he will
keep in view always in inflicting punishments of every sort, that one kind of punishment is applied
to reform the bad, another kind to remove them.’ Somewhat more incomplete still is the saying of
Quintilian: ‘Every punishment has,.reference not so much to the crime as to the example.’

XIV.   It is not safe for Christians, as private citizens, to exact punishment, even when universal
common law allows it.
From what we have said up to this point one may gather how unsafe it is for a Christian in a private
capacity to exact punishment, especially capital punishment, from any wicked person whatsoever,
either for his own or for the public good, although we have said that this is sometimes allowed by
universal common law.  It is, therefore, a praiseworthy custom on the part of those peoples among
whom those who are about to set sail receive warrants, by the public authority, to destroy whatever
pirates they discover on the sea; so that if the occasion offers they may be able to act as public
servants and not upon their own initiative.

XV.   Neither should Christians of their own accord be too zealous in making accusations.
In harmony with the foregoing is the widely current opinion, that not any and every person should
be allowed to bring accusations for crimes,’ but that there should be certain persons upon whom this
task is laid by the public authorities. The purpose is that no one may do anything toward shedding
another’s blood except by the necessity of his office.
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This is the object of the canon of the Synod of Seville, which ordains: ‘If any of the faithful appears
as an informer, and through his deposition any one is proscribed or put to death, he is forbidden to
receive the communion even when dying.’

XVI.   Nor should Christians seek the office of criminal judge.
Likewise, it may be perceived from the preceding that it is by no means advisable, and not even
becoming, for a man who is truly a Christian to enter of his own accord upon a public office which
may have to decide upon the shedding of blood, and to think and profess that it is right that the
power of life and death over his fellow citizens be conferred upon himself, as if he were the most
exalted of them all and a sort of god among men. For surely here applies absolutely the warning of
Christ that it is a dangerous thing to pass judgement upon others, because in like cases we must
ourselves expect from God the judgement we have meted out to others.

XVII.   The distinction between human laws which confer the right to kill as a punishment and
those which merely give impunity for such action.
1.  It is no unimportant question whether the laws of men which permit the execution of certain
persons confer upon the executioners a true right even in the eyes of God, or merely freedom from
retribution among men. The latter point of view is supported’ by Covarruvias and Fortunius, whose
opinion, however, is so displeasing to Fernando Vazquez that he calls it accursed. There is no doubt,
as we have said also elsewhere, that in certain cases the law can confer either power. And which one
it does confer must be gathered partly from the substance. For if the law gives play to resentment
it gives immunity from human punishment, but not from sin, as in the case of a husband who kills
an adulterous wife or an adulterer.

2.  But if the law regards the danger of subsequent harm arising from deferring the punishment, it
must be considered as conferring upon a private individual both right and public authority, so that
he is no longer in a mere private capacity.

Such a law is the one in Justinian’s Code, under the rubric ‘When it is lawful for any one without
recourse to a judge to execute judgement for himself or for the public service,’ where permission
is given to any one at all to repress by punishment soldiers engaged in plundering. The following
reason is given: ‘For it is better to intervene in time than to seek justice after the damage has been
inflicted. Therefore we allow you to take vengeance for yourselves, and because it is a serious thing
to punish even by virtue of a judicial decision we have subjoined in the edict, that no one shall spare
a soldier whom he ought to oppose with arms as a robber.’

A similar law, again, is the one which follows, dealing with the suppression of deserters, which says:
‘Let all men know that against public robbers and deserters from military service they have been
granted the right to exercise public vengeance for the common peace.’ The remark of Tertullian is
here in point: ‘Against traitors and public enemies every man is a soldier.’ I

3.  But the right of killing exiles, whom we call outlaws, differs from laws of this type, because in
that case we have to do with a particular sentence, but here with a general edict which, when
evidence of the fact appears,’ gains the force of a judicial sentence.
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XVIII.   Internal acts are not punishable by men.
Now let us consider this, whether all vicious actions are such as to be punishable by men.

We must consider it as definitely established that they are not all of such a kind. For, in the first
place, purely internal acts, even if they should come to the attention of others by some chance, as
by subsequent confession, cannot be punished by men, because, as we have said before, it is not in
accord with human nature that a right or an obligation should arise among men from purely internal,
acts. And in this sense we must take the teaching of the Roman laws, that ‘No one deserves to be
punished for his thoughts.’ However, this does not prevent internal acts, in so far as they influence
external ones,’ from being taken into consideration, not on their own account, but in the light of the
external actions which receive from them the quality of their desert.

XIX.  Extrinsic acts which human frailty cannot avoid are not punish able by men.
1.  In the second place, actions inevitable to human nature cannot be punished by men. For although
one cannot sin except one does so of one’s own will, nevertheless the total and perpetual abstinence
from all sin is a condition that is more than human. Therefore, the belief that it is natural f or man
to sin has been expressed by the philosophers Sopater, Hierocles, Seneca, and Philo among Jewish
writers,’ the historian Thucydides, and very many Christian writers.

‘If,’ said Seneca, ‘every one must be punished who has a base and malicious nature, no one will
avoid punishment.’ Moreover, Sopater said: ‘If any one should punish men on the basis of complete
freedom from sin, he oversteps the natural limits of correction.’ This Diodorus the Sicilian’ calls ‘to
sin against the common weakness of mankind,’ and, in another place,’ to forget the infirmity that
is human and common to all.’ Sopater, whom I have mentioned above, says that we must overlook
‘the small and habitual sins.’

2.  Indeed, one may doubt whether such things are rightly and properly called sins, since they lack,
when considered in general, the freedom of action which they seem to have in particular instances,
Plutarch in his Solon says: ‘The law should be drawn up with a view to what is possible, if it aims
to punish a few advantageously, and not punish many without advantage.’

There are also certain actions which are not inevitable to human nature itself, but to a particular
person at a particular time, because of a bodily condition which influences his mind,’ or because of
a mature habit. Such actions are wont to be punished not so much for their own sake as on account
of the guilt that precedes them,’ because either the remedies therefor have been neglected, or corrupt
thoughts have willingly been received into the mind.

XX.  Acts by which human society is not injured, directly or indirectly, are not punishable by men.
The explanation thereof.
1.  In the third place we are not to punish sins which neither directly nor indirectly affect human
society or a fellow man. The reason is that there is no cause for not leaving such sins to be punished
by God, who is most wise in perceiving them, most just in judging hem, and most able to requite
them. For men, therefore, to institute punishment for such acts would be clearly futile, and
consequently inadequate.



Hugo Grotius: The Law of War and Peace (1625) Page 322

©  Copyright 2005 Lonang Institute

From this broad statement we must except corrective punishments, the purpose of which is to
improve the sinner, even although perhaps this does not concern others. And further, we are not to
punish actions which are contrary to the virtues in regard to which nature rejects all compulsion,
such as mercy, liberality, and gratitude.

2.  Seneca discusses this problem, whether the fault of an ungrateful man ought to go unpunished;
and he advances many arguments why it ought not to be punished. His chief argument, which may
be extended to other similar problems, is this: ‘Since it is a most honorable thing to show gratitude,
it ceases to be honorable if it is compulsory,’ that is, it loses its high degree of honor, as is shown
by the following words: ‘For no one will praise the grateful man anymore than him who has restored
a deposit, or one who has paid what he owed without being sued.’ Further: ‘To show gratitude is not
a glorious thing, unless it is safe to remain ungrateful.’

To faults of this sort we may apply the saying of Seneca the Father, in his Controversies: ‘I do not
desire the accused to be praised, but to be acquitted.’

XXI.   A refutation of the view that pardon is never permissible.
We must next consider whether it is permissible at times to forgive or to excuse.

The Stoics deny that it is,’ as one may see in a fragment of Stobaeus under the title On Magistracy,
in Cicero’s speech For Murena, and at the conclusion of Seneca’s work On Clemency; but their
argument is a trivial one.’ Pardon,’ they say,’ is the remission of a punishment that is deserved’; ‘the
wise man, moreover, does what he ought to do.’ Here the fallacy lies in the word’ deserved.’ For if
you understand that he who has sinned deserves punishment, that is, can be punished without
injustice, it will not thereby follow that one’ who fails to punish him does what he ought not to do.
However, if you take the view that the punishment is deserved at the hands of the wise man, that is,
ought by all means to be exacted, we shall say that this does not always happen, and therefore from
this point of view punishment cannot be deserved but merely permitted. This, furthermore, may be
true both prior to the laying down of penal law and subsequent to it.

XXII.   Proof that pardon is permissible prior to the penal law.
1.  Even before the establishment of the penal law beyond doubt there may be room for punishment,
because the wrong-doer is naturally in the state where punishment may be permitted. But’ it does
not follow from this that the punishment ought to be exacted,, for this depends upon the connection
between the purposes for which the punishment is instituted and the punishment itself. Consequently
if these purposes of themselves are not necessary on moral. grounds, or if they are opposed by other
purposes not less useful or necessary, or if the purposes set for punishment can be attained in another
way, it is clear that there is nothing which strictly compel’ the exaction of the punishment.

Take as an example of the first case a crime known to very few persons, the bringing of which to
public notice is therefore unnecessary, or even harmful. Here is applicable what Cicero said of
certain Zeuxis: ‘Since he has been brought to trial, perhaps he ought not to be acquitted, but it was
unnecessary to have prosecuted him.’ An example of the second case is one who pleads either his
own, deserts or those of his parents, which are worthy of reward, to counter,, balance his guilt; for,
as Seneca says: ‘The surpassing benefit does, not suffer the injury to appear.’ An example of the
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third case is one, who is corrected by reproof, or who has made verbal satisfaction to" the injured
person, so that there is now no need of punishment,,’ attain the desired ends.

2.  This is one aspect of clemency, that it frees from punishment. With respect to this the Hebrew
Wise Man said: ‘The just man must love his fellow men.’ For because every punishment, especially
if of a more serious kind, contains something which viewed in itself is opposed, not indeed to
justice, but to regard for others, reason readily permits us to refrain from punishment, unless a
greater and more just regard for others almost irresistibly restrains us. The remark of Sopater is to
the point here

The corrective element of justice in the matter of contracts altogether spurns the
family of the Graces. But the element that is concerned with punishments does not
shun their mild and kindly countenance.

The first part of the thought Cicero expressed thus: ‘In certain things the way of right is such that
regard for others has no place.’ The latter part is thus phrased by Dio of Prusa in his oration to the
Alexandrians: ‘It is the part of a good governor to pardon.’ As Favorinus says: ‘What men call
clemency is a relaxation of strict justice at the opportune time.’

XXIII.   But pardon is not permissible in all cases.
There are these three possibilities. Either the penalty is to be exacted absolutely, as in crimes of the
worst type; or it is not to be, exacted at all, as when the public good requires its omission; or either
alternative may be possible, in which case, as Seneca says, clemency has freedom of judgement. In
this last case, say the Stoics, the wise man spares, but does not pardon. As if, indeed, following the
common people who determine the use of language, we could not call ‘to pardon’ what the Stoics
call ‘to spare.’ In truth both here and elsewhere, as Cicero, Galen, and others point out, a great part
of the Stoic arguments is taken up with discussions about terms,’ which a philosopher ought
especially to avoid. For as the writer of the Ad Herennium said with the greatest truth: ‘It is a bad
thing to raise a dispute over a change of terms,’ or, as Aristotle had put it: ‘One must avoid disputing
over the name.’

XXIV.   Proof that pardon is permissible even after the establishment of the penal law.
1.  There seems to be a greater difficulty with regard to pardon after the establishment of the penal
law, because the lawmaker is in some way bound by his own laws. But this we have said is true in
so far as the lawmaker is regarded as a member of the state,’ not in so far as he sustains the person
and authority of the state itself. For in so far as he does this he can even suspend the whole law
because it is the nature of a human law to depend upon a human will, not merely in its origin but
also in its duration. However, the lawmaker should not suspend the law except for a worthy reason,
otherwise he will sin against the principles of governmental justice.

2.  But just as the lawmaker can suspend the whole law, so he can suspend its obligation in respect
to a particular person or fact, while in other respects the law remains in force. According to
Lactantius, God Himself furnishes an example; for ‘When He established the law, He did not
thereby take from Himself all power, but retained this right to pardon freely.’ ‘The Emperor,’ says
Augustine,’ may repeal a sentence,’ and acquit a defendant on a capital charge and pardon him,’
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giving as the reason ‘that he who has it in his power to create laws is not bound by the laws.’ And
Seneca wishes Nero to reflect on this: ‘No one can put to death against the law; nobody can save
except me.’

3.  But this step also is not to be taken except for a worthy reason. Although we cannot define with
exactness what are worthy reasons, nevertheless we must hold that they ought to be more cogent
after the institution of the law than those which were accepted before the law, because to the reasons
for punishing there is added the authority of the law which it is expedient to preserve.

XXV.   What intrinsic causes are sufficient to cause the suspension of the law.
Now the causes for freeing any one from the punishment of the law are internal or external.

An intrinsic cause occurs when the punishment, although not unlawful, is severe in comparison with
the act.

XXVI.   What extrinsic causes are sufficient.
An extrinsic cause for freeing any one from the punishment of the law arises from some merit, or
from some other commendatory thing, or even from a strong hope entertained for the future. This
type of cause is especially effective if the reason for the law, at least in the particular instance,
should cease with respect to the act in question. For although the general reason, when not opposed
by a contrary reason, is sufficient ground for maintaining the efficacy of the law, nevertheless an
absence of the reason, even in a particular instance, renders it possible to suspend the law more
easily and with less loss of authority.’

This occurs especially in the case of crimes which are committed through ignorance, even if it is not
altogether excusable, or through some mental infirmity that is conquerable indeed, but only with
difficulty. These things ought to be taken into especial consideration ‘by a Christian ruler, that he
may imitate God, who even in the Old Covenant desired that many crimes of this sort should be
expiated by the offering of certain victims; Leviticus 4 and 5:5. And in the New Covenant by word
and by examples He has shown that He is ready to pardon such things to those who repent (Luke
23:34; Hebrews 4:15; 52; 2 Timothy 1:13). John Chrysostom in fact notes that Theodosius the Great
was led to pardon the men of Antioch by these words of Christ in the Gospel of St. Luke, ‘Father,
forgive them, for they know not what they do.’

XXVII.   Rejection of the view that there is no just cause to suspend the law, unless it is one that
is contained in the law as an implied exception.
Now from this it is clear how far wrong Fernando Vazquez was in saying that the only just cause
of suspending the law, that is of freeing from the operation of the law, is that with regard to which
the lawsmaker, if consulted, would say that it was not his intention that the law should be observed.
For he has not distinguished between equity, which serves to interpret the law, and relaxation. Upon
this ground in another place he censures Thomas Aquinas and Soto for saying that the law continues
to be binding even if the cause should cease in a particular case, as though they thought that the law
consisted merely in what was written; an idea that never occurred to them.

However, we are so far from having to attribute every relaxation of the law, which may often be



Hugo Grotius: The Law of War and Peace (1625) Page 325

©  Copyright 2005 Lonang Institute

given freely or omitted, to what is properly called equity, that not even the relaxation due either to
regard for others or to ruling justice can be referred thereto. For it is one thing to annul the law for
a worthy or even a pressing cause, and another to declare that an act from the beginning was not
embraced in the intent of the law.

Now that we have discussed exemptions from punishments, let us consider their measure.

XXVIII.   The measure of punishment according to what is deserved.
From what has been previously said it appears that in applying punishments we must have regard
to two things: that for which, an that for the sake of which. That for which is what is deserved; that,
for the sake of which is the advantage to come from the punishment.

No one is to be punished beyond what he has deserved.’ This’ view is supported by what we have
previously quoted from Horace, and by the saying of Cicero: ‘In punishment as in other things there
is a measure and a sort of moderation.’ Thus Papinian calls punishment by the name of evaluation.
Aristides in his second speech On Leuctra says that it accords with human nature to find in each
crime some point beyond which vengeance ought not to proceed. Moreover, Demosthenes in his
letter on behalf of the children of Lycurgus says that in the matter of punishment we must not regard
the bare balance, as in the case of weights and measures, but we must weigh the purpose and the
wish of him who has committed the wrong; Within the limits of their desert, sins are punished more
or less,’ severely with an eye to the advantage to be attained.

XXIX.  A consideration, in this connection, of the causes which lead to, crime, and a comparison
of these with one another.
1.  In estimating what is deserved we must take into consideration the compelling cause, the cause
which ought to have restrained, and the disposition of the person toward each. Scarcely any one is
bad for no purpose, while if any one delights in wickedness for its own sake he is beyond the pale
of humanity. Most people are led to sin by the’‘desires; ‘The lust when it hath conceived beareth
sin.’

Now under the name of desire I include also the impulse to, avoid evil, which is very natural and
consequently the most honor, able of desires. Hence, unjust actions committed for the sake; at
avoiding death, imprisonment, pain, or extreme poverty, usually seem in great measure excusable.

2.  Here applies the saying of Demosthenes:

It is right to be more angry with those who are bad when they are rich than with
those who are so under the pressure of poverty. For with judges of a humane
disposition; necessity has some value as an excuse, while those who are unjust while
enjoying weal have no worthy pretext.

On this ground Polybius excuses the Acarnanians for not fulfilling the terms of the treaty concluded
with the Greeks against the Aetolians, in view of the danger which threatened them. Aristotle also
declares: ‘Incontinence is more voluntary than cowardice; for the former arises from hope of
pleasure, but the latter from fear of pain. Pain, moreover, as it were, carries a man out of himself,’
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corrupting his nature; but pleasure does no such thing, and so is the more voluntary.’ Of the same
sense is a significant passage in Porphyry," On the Abstaining from Animal Food, Book III.

3.  But the other desires aim at some good, whether true or imaginary. True goods, apart from virtues
and their actions, which do not lead to sin (for virtues harmonize with one another) are either
pleasing things or the cause of pleasant things, which are called advantageous, as abundance of
possessions. Imaginary but not true goods a are superiority over others, apart from virtue and
advantage, and revenge. And the further these depart from nature, the more shameful they become.

Now these three desires John expresses in the following words: ‘the lust of the flesh, the lust of the
eyes, and the vain glory of life.’ For the first member includes the desires for pleasures, the second
the greed of possessing, and the third anger and the pursuit of vain glory. Philo, in his explanation
of the Ten Commandments, says that ‘All things are evil that arise from the desire either for money
or for glory or for pleasure ‘; and Lactantius, in his sixth book, that ‘Virtue consists in restraining
anger, abating greed, and bridling lust. For almost all unjust and wicked acts arise from these
desires.’ This idea he expresses in another place also.

XXX.  Also a consideration of the causes that should have restrained from sin; with a discussion
of the order of the commandments of the decalogue that apply to one’s neighbor, and some other
things.
1.  The general cause, which ought to restrain from wrong-doing, is injustice. For here we are not
dealing with sins of all kinds, but only with such as carry their effect beyond the criminal himself.
The injustice is the greater the heavier the loss that is brought upon another. Therefore, in order of
seriousness, the first place is assigned to crimes actually carried out, and the next place to those
which have proceeded to certain actions but not to the final act.  Among the latter each is more
serious the farther it has proceeded. In either sort of crimes that form of injustice is prominent which
disturbs the public order and therefore harms the greatest number.

Next in importance comes the injustice which affects individuals. Here the greatest injustice is that
which affects human life; the next that affecting the family, the basis of which is marriage; and the
last that affecting desirable things severally, either by directly taking them away or through evil
intent giving rise to loss.

2.  These things may be analysed with greater precision, but we have indicated the order that God
has followed in the Decalogue. For under the name of parents, who are magistrates by nature, it is
right for us to understand other rulers whose authority extends over human society. There follows
the forbidding of homicide; then the, sanction of matrimony by the prohibition of adultery; then
thefts and the bearing of false witness; and, finally, unconsummated crime.

However, among the reasons that should deter from crime we ought to include not only the character
of the crime that is actually committed, but also the character of what is likely to follow, for in the
case of arson and the destruction of a dike most serious injuries and even death in the case of many
persons are to be looked for.

3.  In addition to injustice, which we have stated as the general reason for abstaining from wrong,
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there is sometimes added another vice," as impiety toward one’s parents, cruelty toward neighbors,
and ingratitude toward benefactors, which add to the seriousness of the offence. Also the depravity
appears to be greater if one sins frequently, because evil habits are worse than evil acts.

From this we may see how far the Persian custom is by nature right, which takes into consideration
a man’s former life along with his crime. This ought, to be sure, to have a place in the case of those
who, while not otherwise prone to evil, have suddenly been carried away by some charm felt in
sinning; but not in the case of those who have changed the whole character of their life. Regarding
them God Himself, according to Ezekiel, says that no account must be taken of their previous life.
We may also apply to, them the words of Thucydides: ‘They are worthy of a twofold penalty,
because from good men they have become bad’; and also what he has said in another place:
‘Because it least of all became them to sin.’

4.  Consequently, the early Christian writers, in adjusting punishments according to the Canons, very
rightly desired that the crime should not be considered by itself alone,’ but with it the preceding and
subsequent life; as one may see from the Council of Ancyra and other Councils.

But the enactment of a law against a particular crime also adds a sort of special wickedness thereto.
So Augustine teaches: ‘The law by its prohibition renders all crimes doubly guilty; of or it is not a
simple crime to do what is not only wrong but is also forbidden.’ According to Tacitus: ‘If you
desire what is not yet forbidden, you may fear that it will be forbidden; but if you transgress with
impunity what is prohibited there is no fear or sense of restraint remaining.’

XXXI.   Also the inclination of the sinner toward incentives to and deterrents from sinning, which
is considered from various points of view.
1.  The fitness of the person, either to take into consideration deterrent causes, or to receive incentive
desires, is usually considered to be the result of his bodily constitution, age, sex, education, and the
immediate circumstances of the act. For alike children, women, and men of dull intellect and bad
education, are not well able to appreciate the distinction between just and unjust, lawful and
unlawful. Those too who suffer from an excess of bile are prone to anger, and those who have an
excess of blood are prone to lust; moreover,,youth leads to the latter, while old age tends to the
former. Says Andronicus of Rhodes: ‘It appears that a natural inclination toward what is bad
provides a sort of defense for these acts, and renders the crime more tolerable.’

Reflection upon a threatening evil increases fear, and pain that is fresh and not yet assuaged fires
one’s anger, so that they scarcely permit reason to be heard. And the crimes that arise from such
impulses are deservedly less hateful than those which spring from a desire for pleasure, both because
this affects one less powerfully and because it can be more easily deferred and can find for itself
another object without suffering harm. As Aristotle says in his Nicomachean Ethics, Book VII:
‘Anger and severity are more natural than the desires for excessive and unnecessary things.’

2.  We must in fact absolutely adopt this point of view, that the more the judgement of a mind that
can choose is restricted, and the more this restriction is due to natural causes, the less the offence
that is committed. According to Aristotle in the book cited: ‘Rather should we call intemperate the
man who, without suffering from desire, or suffering but slightly, pursues excesses and shuns
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moderate pains, than he who does so under the influence of strong passion. For what are we to think
the former would do if he should be influenced by youthful desires or severe pain along with the
lack of necessities?’ With this agree the words of Antiphanes:

He who when rich yet does act wickedly,’
What think you he would fail to do, were he but poor,

And what we read everywhere in comedy about the loves of old men.

Accordingly, for these reasons we must estimate the desert which punishment ought not to exceed.

XXXII.   The desert of punishment may be extended to include a greater harm than the sinner
has actually inflicted. The reasons therefore.
1.  Further, we must hold that the teaching of the Pythagoreans that justice is ‘suffering in return for
suffering’ that is, the suffering of the punishment equalling the suffering of the wrongs ought not
to be taken in the sense that he who has injured another with intent and without reasons that sensibly
diminish his guilt ought only to suffer the equivalent of the harm he has wrought and nothing more.
That this is not so is shown in fact by that law which is the most perfect example of all laws, when
it provides that thefts are to be atoned for by fourfold or fivefold restitution. In Attic law, again, a
thief, besides the condemnation to double damages, was kept in prison for some days, as
Demosthenes informs us in his speech against Timocrates.

‘The laws,’ says Ambrose, ‘order that those things which have been taken away from anyone with
injury to the person or the thing itself shall be restored with interest, so that either they may deter
the thief from taking them by the punishment provided, or recover the loss by the fine.’ According
to Aristides in his second speech On Leuctra: ‘Those who follow up their wrongs in court are
allowed by the law to inflict upon those who have wronged them, in the way of punishment, more
than they have suffered.’ Seneca, speaking of the judgement after this life, says:

Our [your] sins are weighed
With heavier measure.

2.  Among the peoples of India, as Strabo notes, he who had maimed another, in addition to suffering
retaliation, was punished by the loss of a hand. And in the Magna Moralia attributed to Aristotle we
read: ‘It is not just that one, who has struck out another’s eye, should only have his struck out in
turn, but he should suffer something more.’ The reason is that it is not fair that the danger to the
innocent and the guilty should be equal, as Philo rightly proves in discussing the punishment of
homicide.

This we can judge also from the fact that certain unaccomplished crimes, which are accordingly less
heinous than those which have been accomplished, cause an injury equal to the intent, as is shown
in the Hebraic law of false witness,  and in the Roman law concerning one who goes about armed
for the purpose of killing a man. Thereupon it follows that a heavier punishment answers to crimes
that have been; executed; but since there is no punishment heavier than death, and, this can be
inflicted only once, as Philo notes in the passage referred "to above, punishment necessarily stops
with this, nevertheless with the occasional addition of torture, as the crime may deserve.
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XXXIII.   Rejection of the idea of a harmonic proportion in punishments.
However, we must take into consideration the extent of the punishment, not only by itself but in
relation to the one who suffers it. For the fine that will burden a poor man will not burden one who
is rich; and to a man of no repute ignominy will be a trifling harm, while for a man of consequence
it will be serious.

The Roman law often makes use of this kind of difference. From that Bodin built up his harmonic
proportion; although in reality we have here a simple proportion like a numerical equation, between
the desert and the punishment, just as in contracts which set goods over against money, although the
same goods have now more value, now less, in the same way as money. But we must admit that in
the Roman law this is not done ‘without regard to persons,’ that is not without too much regard to
persons and qualities extraneous to the fact. This fault is always completely absent from the Law
of Moses. Such, as we have said, is the intrinsic measure of punishment.

XXXIV.   Punishment may be mitigated on the ground of regard for others, unless a greater
regard for others opposes.
But within the conceded limits  regard for him who is punished tends to exact the minimum penalty,
unless a more just regard for the greater number urges a contrary course for an extrinsic reason. This
reason is sometimes the great danger from him who has sinned, but more often the need of an
example. This need, moreover, usually has its origin in the general inducements to sin, which cannot
be checked without sharp remedies. Of these inducements the strongest are habit and opportunity.

XXXV.   How the opportunity to commit sin may urge to its punishment also how the habit of
sinning may urge to the punishment of the sin or dissuade from it.
Because of the opportunity, the divine law given to the Jews punished more severely a theft
committed in the field than one in the house (Exodus 12: 1and 9). Justin, writing of the Scythiains,
says: ‘Among them no crime is considered more serious than theft, for, if stealing were permitted,
what could they hold safe, seeing that they keep their flocks and herds without the protection of roof
and walls?’ In Aristotle’s Problems, section 29, we find this similar statement: ‘The lawgiver,
considering that the owners were not able to protect their property in these places, established the
law as a guard.’

Although the habitual performance of an act detracts somewhat from its guilt (‘Not without reason,’
says Pliny,’ did he pardon an, act that was forbidden indeed, but yet habitual ‘), still from one point
of view it requires severity in the punishment. For, as Saturninus says,’ When very many disturb the
peace we must make an example.’ Now in passing judgements we must aim at leniency, but in
framing laws at severity, taking due account of the time when the statutes or the judgements are
made known; because the advantage derived ‘from punishment is considered more in the generality
with which the statutes deal, while the guilt varies in individual cases.

XXXVI.   The use of clemency in mitigating punishments.
1.  A second aspect of clemency, moreover, is to be found in what we have said, that, where great
and pressing grounds for punishment are lacking, we should be the more ready to mitigate the
punishment; its first aspect we have held to consist in the complete suspension of punishment.’ Since
an exact balance is difficult,’ said Seneca, ‘whatever is in excess should weigh on the side of
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humanity.’ And in another passage: ‘Let him execute the punishment, if he can with safety, but if
not, let him moderate it.’

Diodorus Siculus, too, praises an Egyptian king because he imposed ‘penalties less than the deserts.’
Capitolinus says of ‘Marcus Aurelius: ‘This was a habit of the Emperor, to visit all crimes with a
lighter punishment than that provided by the laws.’ Isaeus the orator also said that it was necessary
that the laws be drawn up with severity, but that punishments milder than the laws should be
exacted. And we have the advice of Isocrates: ‘Punishments should be made less than the crimes
deserve.’

2.  Augustine thus admonishes the Count Marcellinus of his duty:

I feel the greatest anxiety, lest perchance your Exalted Highness should think that
.these men are to be punished with such a strict application of the laws that they
should suffer punishments the equivalent of their crimes. And so in these two letters
I beseech you by the faith which you have in Christ, through the mercy of our Lord
himself, not to do this nor to permit it to be done at all.

In another passage he says:

Divine reproof has terrified even the very avengers of crime, although in this duty
they are not prompted by their own anger but are servants of the laws, and avengers
not of their own wrongs but of the wrongs of others, after examination, as befits good
judges.  Therefore they reflect on the mercy of God necessary to pardon their own
sin, and do not think that it is a guilty neglect of their duty if in some degree they act
mercifully toward those over whom they have the power of life and death which the
laws confer.

XXXVII.   What the Jews and the Romans thought should be taken into consideration in
punishments is brought into relation with the foregoing discussion.
We hope that we have omitted nothing that would greatly contribute to the understanding of this
problem, which is sufficiently difficult and obscure. For we have discussed in their proper place the
four things which Maimonides says we should take into chief consideration in punishments: the
greatness of the crime, that is of the harm done, the frequency of such crimes, the strength of illicit
desire, and the opportunity for the act.

We have also discussed the seven points which Saturninus treats in a rather confused fashion in his
consideration of punishments. For the person of him who has done the wrong is of the greatest
importance in fitly judging the penalty, and the person of him who suffers the wrong sometimes is
of weight in estimating the greatness, of the guilt. The place of the wrongdoing usually contributes
a particular degree of guilt to the injustice, or has a bearing also upon the opportunity for the deed.
According as the time was long or short it increases or restricts freedom of judgement, at times also
reveals the depravity of the mind. The quality of the crime has to do partly with the kinds of desires,
and partly with the reasons which should have deterred from sinning. The degree also must be taken
into consideration in relation with the desire. The outcome must be viewed in relation to the
deterrent reasons.
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XXXVIII.   On war waged to inflict punishment.
We have previously shown, and histories everywhere teach, that wars are usually begun for the
purpose of exacting punishment. But very often this cause is joined with a second, the desire to make
good a loss, when the same act was both wicked and involved loss; and from these two
characteristics two separate obligations arise.

However, it is quite clear that war should not be undertaken for every sort of crime. For even the
vengeance of the laws, which is exercised in safety and only harms the guilty, does not follow upon
every wrong. As we have just now said, Sopater justly declares that crimes which are of little
importance and common should be passed over and not avenged.

XXXIX.   By distinguishing various cases, it is explained whether a war waged to punish wrongs
that have been merely attempted is just.
1.  The saying of Cato in his speech for the Rhodians, that it is not just that any one should be
punished for a thing which he is accused merely of having wrongly desired to do, was not badly
urged in this connection; for no decree of the people of Rhodes could in fact be adduced, but only
conjectures of changing intent. The principle, however, cannot be accepted as a universal
proposition. For the will which proceeds to external acts (we have said above that internal acts are
not punished by men) is usually liable to punishment. According to Seneca the Father, in his
Controversies: ‘Crimes are punished even although they have not been carried to completion.’ ‘He
who is about to commit a wrong has already committed it,’ says the younger Seneca. Cicero in his
speech For Milo said that not the outcome of deeds but the purposes were punished by the laws.’
There was also a saying of Periander: ‘Punish not only those who sin but also those who intend to
sin.’

On these grounds the Romans thought that they ought to wage war with King Perseus, unless he
should make amends in respect to the plans which he had formed for waging war against the Roman
people, seeing that he had already gathered arms, troops, and a fleet. This very point is rightly
emphasized in the speech of the Rhodians recorded in Livy, that neither in the customs nor in the
laws of any state is it provided that he who wishes his enemy to perish, assuming that he has done
nothing to bring this about, is condemned to capital punishment.

2.  But, on the other hand, not every wicked intention, which has been revealed by some fact, gives
an occasion for punishment. For if all crimes that have been committed are not punished, much less
are all those which have been planned and initiated. In many cases we may apply the saying of
Cicero: ‘I do not know whether or not it is enough for him who has done harm to repent of his
wrongdoing.’ The law given to the Jews made no special provision against many crimes begun
against piety, or even against human life, without premeditation; because it is easy to err in divine
things which are not clear to us, and the impulse of anger is not undeserving of pardon.

3.  However, in the midst of so many opportunities for marriage, to disturb the marriages of others,
or in the case of a fair division of property  to devise fraud whereby one might enrich himself
through the loss of another, was by no means tolerable. For although the command ‘Thou shalt not
covet,’ contained in the Decalogue, is of wide meaning if you look at the object of the law, that is
‘the spiritual object’ (for the law desires all to be most pure even in mind),’ nevertheless the external
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command, ‘the carnal injunction,’ so far as it extends, refers to the movements of the mind which
are revealed by action. This is abundantly clear from the evangelist Mark who has given that same
command, ‘Do not defraud,’ and that too after he had previously enjoined,’ Do not steal.’ In this
sense, in fact, the Hebrew word and its Greek equivalent are found in Micah (2:2) and elsewhere.

4.  Crimes that have only been begun are therefore not to be punished by armed force, unless the
matter is serious, and has reached a point where a certain damage has already followed from such
action, even if it is not yet that which was aimed at; or at least great danger has ensued, so that the
punishment is joined either with a precaution against future harm (about which we spoke above in
the chapter on Defense), or protects injured dignity, or checks a dangerous example.

XL.   A discussion whether kings and peoples may rightly wage war on account of things done
contrary to the law of nature, although not against them or their subjects; with a refutation of the
view that the law of nature requires right of jurisdiction for the exaction of punishment.
1.  The fact must also be recognized that kings, and those who possess rights equal to those kings,
have the right of demanding punishments not only on account of injuries committed against
themselves or their subjects, but also on account of injuries which do not directly affect them but
excessively violate the law of nature or of nations in regard to any persons whatsoever. For liberty
to serve the interests of human society through punishments, which originally, as we have said,
rested with individuals, now after the organization of states and courts of law is in the hands of the
highest authorities, not, properly speaking, in so far as they rule over others but in so far as they are
themselves subject to no one. For subjection has taken this right away from others.

Truly it is more honorable to avenge the wrongs of others rather than one’s own, in the degree that
in the case of one’s own wrongs it is more to be feared that through a sense of personal suffering one
may exceed the proper limit or at least prejudice his mind.

2.  And for this cause Hercules was famed by the ancients because he freed from Antaeus, Busiris,
Diomedes and like tyrants the lands which, as Seneca says, he traversed, not from a desire to acquire
but to protect, becoming, as Lysias points out, the bestower of the greatest benefits upon men
through his punishment of the unjust. Diodorus Siculus speaks of him thus: ‘By slaying lawless men
and arrogant despots he made the cities happy.’ In another passage Diodorus said: ‘He traversed the
world chastising the unjust.’ Of the same hero Dio of Prusa said: ‘He punished wicked men and
overthrew the power of the haughty or transferred it to others.’ Aristides in his Panathenaic Oration
declares that Hercules deserved to be elevated among the gods because of his espousal of the
common interest of the human race.

In like manner Theseus is praised because he removed the robbers Sciron, Sinis, and Procrustes.
Euripides in the Suppliants represents him as speaking thus about himself:

Already throughout Greece my deeds to me
This name have given; scourge of the wicked I am called.

Of him Valerius Maximus wrote: ‘All that was anywhere monstrous or criminal, he suppressed by
the courage of his heart and the strength of his right hand.’
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3.  So we do not doubt that wars are justly waged against those who act with impiety towards their
parents, like the Sogdianians before Alexander taught them to abandon this form of barbarity;
against those who feed on human flesh, from which custom, according to Diodorus, Hercules
compelled the ancient Gauls to abstain; and against those who practice piracy. Says Seneca: ‘If a
man does not attack my country, but yet is a heavy burden to his own, and although separated from
my people he afflicts his own, such debasement of mind nevertheless cuts him off from us.’
Augustine says ‘They think that they should decree the commission of crimes of such sort that if any
state upon earth should decree them, or had decreed them, it would deserve to be overthrown by a
decree of the human race.’

Regarding such barbarians, wild beasts rather than men, one may rightly say what Aristotle wrongly
said of the Persians, who were in no way worse than the Greeks, that war against them was
sanctioned by nature; and what Isocrates said, in his Panathenaic Oration, that the most just war is
against savage beasts, the next against men who are like beasts.

4.  Thus far we follow the opinion of Innocent, and others who say that war may be waged upon
those who sin against nature.’

The contrary view is held by Victoria, Vazquez, Azor, Molina, and others, who in justification of
war seem to demand that he who undertakes it should have suffered injury either in his person or
his state, or that he should have jurisdiction over him who is attacked. For they claim that the power
of punishing is the proper effect of civil jurisdiction, while we hold that it also is derived from the
law of nature; this point we discussed at the beginning of the first book. And in truth, if we accept
the view of those from whom we differ, no enemy will have the right to punish another, even after
a war that has been undertaken for another reason than that of inflicting punishment. Nevertheless
many persons admit this right, which is confirmed also by the usage of all nations, not only after the
conclusion of a war but also while the war is still going on; and not on the basis of any civil
jurisdiction, but of that law of nature which existed before states, were organized, and is even now
enforced, in places where men live in family groups and not in states.

XLI.   The law of nature must be distinguished from widely current national customs.
But at this point certain precautions need to be stated.

First, national customs are not to be taken for the law of nature, although they have been received
on reasonable grounds among many peoples. Of this type chiefly were the things which
distinguished the Persians from the Greeks, to which you may rightly apply the saying of Plutarch:
‘To wish to impose civilization upon uncivilized peoples is a pretext which may serve to conceal
greed for what is another’s.’

XLII.   The law of nature must be distinguished also from the Divine law that is not voluntarily
recognized by all.
Second, we should not hastily class with the things forbidden by nature those with regard to which
this point is not sufficiently clear, and which are rather prohibited by the law of the Divine Will. In
this class we may perhaps place unions not classed as marriages and those which are called
incestuous, as well as usury.
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XLIII.   In the law of nature we must distinguish between what is evident and what is not evident.
1.  Third, we should carefully distinguish between general principles, as, for example, that one must
live honorably, that is according to reason, and certain principles akin to these, but so evident that
they do not admit of doubt, as that one must not seize what belongs to another, and inferences; such
inferences in some cases easily gain recognition, as that, for example, accepting marriage we cannot
admit adultery, but in other cases are not so easily accepted, as the inference that vengeance which
is satisfied with the pain of another is wicked. Here we have almost the same thing as in
mathematics, where there are certain primary notions, or notions akin to those that are primary,
certain proofs which are at once recognized and admitted, and certain others which are true indeed
but not evident to all.

2.  Therefore, just as in the case of municipal laws we excuse those who lack knowledge or
understanding of the laws, so also with regard to the laws of nature it is right to pardon those who
are hampered by weakness of their powers of reasoning or deficient education.’ For as ignorance
of the law, if it is unavoidable, cancels the sin, so also, when it is combined with a certain degree
of negligence, it lessens the offence. And for this reason Aristotle compared barbarians, who err
through want of training in such things, to men having desires corrupted by disease. Plutarch says
that there are certain ‘diseases and sufferings of the mind which cause a man to lose his natural
character.’

3.  Finally, to avoid repeating often what I have said, we must add this word of warning, that wars
which are undertaken to inflict, punishment are under suspicion of being unjust, unless the crimes
are very atrocious and very evident, or there is some other coincident reason. Perhaps Mithridates
was not far wrong in saying of the Romans: ‘They assail not the faults of kings but the power and
authority of kings.’

XLIV.   Whether war may be waged on account of crimes against God.
1.  Our order of treatment has brought us to the discussion of crimes which are committed against
God; for there is a dispute whether war may be undertaken to avenge these. This question has been
treated at sufficient length by Covarruvias. But he, accepting the position of others, thinks that the
power to punish does not exist apart from jurisdiction, properly so called. This view we have already
rejected. Consequently, just as in the affairs of the Church the bishops are said in some way to have
been’ entrusted with the care of the Universal Church,’ so kings, in addition to the particular care
of their own state, are also burdened with a general responsibility for human society.

A stronger argument for the view which denies that such wars are just is this, that God is able to
punish offences committed against Himself, whence the sayings, ‘The injuries of the gods are the
care of the gods,’ and ‘perjury has a sufficient avenger in God.’

2.  We must, however, recognize the fact that this same thing may be said about other crimes as well.
For without doubt God is able to punish these also, and yet no one disputes that they are rightly
punished by men. But some will insist and say that other crimes are punished by men in so far as
other men are injured or endangered thereby. But it must be noted, on the other hand, that men do
not only punish the sins which directly harm others but also those which harm by their
consequences, such as suicide, intercourse with animals, and some other things.
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3.  Moreover religion, although it is in itself effective in winning the favor of God, nevertheless has
also in addition important effects on human society. For not undeservedly does Plato call religion
the bulwark of authority and the laws and the bond of right training. Plutarch in like manner calls
it ‘the cement of all society and the basis of legislation.’ In the view of Philo ‘the worship of one
God is an unfailing means of inspiring love and an indissoluble bond of kindly good will.’
Everything opposite flows from impiety

Alas, the first cause of crime for weak men
Is ignorance of the nature of God.

Plutarch says that every false belief in regard to divine matters is harmful, and, if coupled with a
disturbance of the soul, very harmful. Iamblichus preserves a Pythagorean dictum: ‘The knowledge
of the gods is virtue and wisdom and complete happiness.’ For these reasons Chrysippus said that
law is the queen of things divine and human; Aristotle held that among public obligations the chief
was that concerning divine things; and to the Romans jurisprudence was the knowledge of things
divine and human. Philo thought that the art of ruling consisted in ‘the care of private, public, and
sacred matters.’

4.  All these things are to be taken into account not merely in any one state, as when, in Xenophon,
Cyrus says that his subjects will be more devoted to him the more they fear the gods, but also in
human society generally.’ If piety is removed,’ said Cicero, ‘with it go good faith and the friendly
association of mankind, and the one most excellent virtue, justice.’ In another place he says ‘Justice
arises when we fully understand what the godhead of our supreme ruler and lord is, what his
purpose, what his will.’

A clear proof of all this is that Epicurus, after having abolished divine providence, left nothing of
justice except the empty name, so that he could say it arose from agreement only and endured no
longer than the common advantage therefrom endured; that one must then abstain from the things
which are likely to injure another solely through fear of punishment. His own remarkable words on
this point are found in Diogenes Laertius.

5.  Aristotle also perceived this relation, and in his Politics, Book V, chapter xi, speaks thus of the
king: ‘For the people will be less afraid of suffering anything unlawful from their prince if they
believe that he fears the gods.’ Galen, too, in the ninth book, speaking of the precepts of Hippocrates
and Plato, after saying that many inquiries are conducted with regard to the earth and the nature of
the gods without any advantage to morality, recognizes that the inquiry concerning the nature of
providence is of the greatest advantage alike to private and to public virtues. Homer also saw this,
and in the sixth and ninth books of the Odyssey contrasts with men who are ‘insolent and fierce’
those whose ‘mind is god-fearing.’

In like manner Justin, following Trogus, praises the justice of the ancient Jews that was bound up
with their religion; just as Strabo calls the same Jews ‘truly pious and righteous.’ Lactantius says:
‘If then piety is a knowledge of God, and the sum of this knowledge is His worship, then he who
does not accept the religion of God is ignorant of justice. For how can he know it who knows not
whence it comes?’ In another place, again: ‘Justice is peculiar to religion.’
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6.  Religion is of even greater use in that greater society than in that of a single state. For in the latter
the place of religion is taken by the laws and the easy execution of the laws; while on the contrary
in that larger community the enforcement of law is very difficult, seeing that it can only be carried
out by armed force, and the laws are very few. Besides, these laws themselves receive their validity
chiefly from fear of the divine power; and for this reason those who sin against the law of nations
are everywhere said to transgress divine law. Therefore, the Emperors have well said that religious
corruption affects all to their hurt.

XLV.   What ideas of God are most generally accepted; and how these are indicated in the first
commandments of the Decalogue.
1.  To penetrate more deeply into the whole matter, we must observe that true religion, which is
common to all ages, rests mainly upon four principles. Of these the first is, that God is, and is One;
the second, that God is none of the things which are seen, but is something more exalted than these;
the third, that God has a care for human affairs, and judges them with the most righteous
judgements; and the fourth, that the same God is the creator of all things besides Himself. These four
principles are likewise set forth in the commandments of the Decalogue.

2.  For in the first commandment the oneness of God is openly revealed; in the second his invisible
nature, for on this account it is forbidden to make a likeness of him (Deuteronomy 4:12). As also
Antisthenes said: ‘He is not seen with the eyes, he is not like unto anything, therefore no one can
learn to know him from an image.’ Moreover, Philo said: ‘It is impious to depict the Invisible One’
in painting or sculpture. Diodorus the Sicilian says of Moses: ‘He  set up no image because he did
not believe that God was of the likeness of men.’ According to Tacitus: ‘The Jews recognize but one
divinity and that with the mind only. They treat as impious those who fashion images of the gods
out of perishable materials in the likeness of men.’ Plutarch, indeed, gives this reason for Numa’s
removal of images from the temples: ‘That it is not possible to reach a conception of God except in
thought.’

In the third commandment we perceive God’s knowledge and care of human things, even of
thoughts; for this is the basis of oaths. Since God is a witness even of the heart, He is invoked as an
avenger if any one should swear falsely, which very fact reveals both the justice and the power of
God. In the fourth commandment we see the origin of the whole world with God as its creator, in
memory of which there was formerly instituted the Sabbath,’ and this with a certain peculiar sanctity
above other rites. For if any one should transgress other religious rites the punishment of the law was
discretionary, as in the case of forbidden foods; but if against the Sabbath, the punishment was
death. The reason is that the violation of the Sabbath, owing to the nature of its establishment,
implied a denial that the world was created by God. However, the creation of the world by God
declares both His goodness and wisdom, and His eternity and power.

3.  Now from these speculative ideas arise opinions leading to action, that God is to be honored, to
be loved, to be worshipped, and also to be obeyed. Thus Aristotle has said that he who denies that
we must honor the deity or love our parents must be subdued not by arguments but by punishment;
in another passage, that some things are considered honorable in one place, others in another, but
that everywhere it is held honorable to worship the deity. Moreover, the truth of the ideas which we
have called speculative can doubtless be shown also by arguments drawn from the nature of things.
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Among such arguments this is the strongest, that our senses show that some things are made, but the
things which are made lead us absolutely to something that is not made. But because all persons do
not grasp this reason and others of a like nature it is enough to say that in every age throughout all
lands, with very few exceptions, men have accepted these ideas; both those men who were too dull
to wish to deceive, and others who were too wise to be deceived. This agreement in so great a
variety of laws and diversity in expressions of opinions regarding other matters sufficiently reveals
the tradition that has been handed down to us from the beginning of the human race and has never
been conclusively refuted; and that fact of itself is sufficient to cause belief.

4.  These points which we have recalled concerning God were brought together by Dio of Prusa
when he said that we have one ‘conception,’ that is belief concerning God that is born with us and
brought out by reasoning, and another ‘acquired’ by tradition. The same is called by Plutarch ‘an
ancient belief, than which we can name or discover no clearer proof, the common foundation
established for piety.’ Said Aristotle: ‘All men have a belief about the gods.’ And with this Plato in
his Laws, Book X [chapter iii], agrees.

XLVI.   Those who first do violence to these common ideas may be punished.
1.  Wherefore those are not free from blame who repudiate these ideas, even if they are too
dull-witted to be able to discover or understand positive proofs thereof, since they save guides to the
right path, and the contrary view rests upon no good reasons.

Since, however, we are dealing wits punishments, and indeed punishments inflicted by men, we
must introduce distinctions among the ideas themselves and in the manner of departing from them.
These ideas, that there is a divinity (I exclude the question of there being more than one) and that
se has a care for the affairs of men, are in the highest degree universal, and are absolutely necessary
to the establishment of religion, whether it be true or false.’ He that comments to God (that is, se
who has religion; for the Jews called religion an approach unto God) must believe that He is, and
that He is the rewarder of them that seek after Him.’

2.  In like manner Cicero said:

There are, and have been, philosophers who think that the gods take no care for the
affairs of men. But if their view is correct, what piety can there be, what holiness,
what religion? For all these things are to be rendered to the divinity of the gods with
purity and freedom from sin if they are perceived by them, and if there is something
contributed by the immortal gods to the human race.

So also Epictetus: ‘In piety toward the gods, know that this is the essential thing, to sold right
conceptions about them, as existing and as directing the universe well and righteously.’ Aelian says
that none of the barbarians fell into atheism, but that they all declare that there is a divinity and that
se has care for us.’

Plutarch, in his On Matters of Common Knowledge, declares that if we take away providence we
also take away the idea of God, ‘for God must be conceived and thought of not only as immortal and
blessed, but as loving man and caring for him and benefitting him.’ Said Lactantius: ‘Neither can
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any respect be owed to God if He in no way aids him who worships Him, nor any fear if He is not
angry wits him who does not worship.’ And in very truth to deny that God exists, or to deny that He
takes notice of human actions, if we look to the moral effect, amounts to the same thing.

3.  Wherefore, as though under the influence of necessity itself, these two ideas save been preserved
through so many ages, among almost all the peoples of whom we save knowledge. For this reason
Pomponius incorporates the worship of God in the universal common law; and, according to
Xenophon, Socrates said that ‘to reverence the gods’ is a law which has authority among all men.
So Cicero also affirms both in his first book On the Nature of the Gods and in his second book On
Invention. Dio of Prusa in his twelfth Oration calls it’ a belief held by the whole human race in
common, alike by the Greeks and by the barbarians, necessary and implanted by nature in every
reasoning being.’ A little further on he adds: ‘A belief exceedingly strong and perpetual, beginning
and remaining from all time and among all peoples.’ Xenophon in the Symposium says that both
Greeks and barbarians believe this, that both the present and the future are known to the gods.

4.  I think, therefore, that those who first begin to abolish these ideas may be restrained in the name
of human society, to which they do violence without a defensible reason; just as they are regularly
restrained in well-organized states, as happened, we read, to Diagoras of Melos and to the
Epicureans,’ who were banished from cities that maintained good morals. Himerius the Sophist in
the suit against Epicurus said: ‘Do you then demand punishment for a belief? No, but for impiety.
For it is allowable indeed to preach one’s beliefs, but not to assail piety.’

XLVII.   But we may not punish others in like manner, as is shown by an argument from the
Hebraic law.
1.  Other ideas are not equally evident, as, for example, that there are not more gods than one; that
none of the things which we see is God, neither the earth, nor the sky, nor the sun, nor the air; that
the earth is not from all eternity nor even its matter, but that they were made by God. Consequently
we see that the knowledge of these things has disappeared among many peoples through lapse of
time, and is as it were extinct; and the more easily so because the laws gave less attention to these
ideas, seeing that some religion at any rate could exist without them.

2.  The law of God itself was given to that people which the Prophets, and also prodigies, in part
seen and in part brought to them by the report of indubitable authority, had imbued with a
knowledge of these things neither obscure nor uncertain; and although this law most strongly
censures the worship of false gods, nevertheless it does not punish with death all who are convicted
of guilt in this matter, but merely those whose cases present a peculiar circumstance. Such is he who
has first led others astray, Deuteronomy 13:16; or the city which begins to worship gods previously
unknown, Deuteronomy 12:23; or he who worships the stars so that he abandons the whole law and
therefore the worship of the true God, Deuteronomy 16:2, which Paul calls ‘to serve the creature
rather than the Creator,’ λατρευειν τη κτισει παρα τον κτισαντα; for the Greek word  ραρα here
and elsewhere often has an exclusive force. Even among the descendants of Esau this was at one
time liable to punishment, as we may see in Job 31:26, 27. Such also is he who sacrificed his
children to Moloch, that is to Saturn (Leviticus 20:2).

3.  Moreover, God did not judge that the Canaanites and the neighboring peoples which had
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formerly fallen into base superstitions should be immediately punished, but only when they had
increased this iniquity by heinous crimes (Genesis 25:26). So also among other peoples he excused
the times of ignorance about the worship of false deities Acts 17:38). Beyond doubt it was rightly
said by Philo that to each one his religion seems the best, since this is most often judged not by
reason but by affection. Not very dissimilar is the saying of Cicero, that no one approves any
philosophic system except that which he himself follows. He adds that most men are held in bondage
before they are able to judge what is the best.

4.  Just as those are worthy to be excused, and certainly not to be punished by men, who, not having
received any law revealed by God, worship the powers of the stars or of other natural objects, or
spirits, either in images or in animals or in other things, or even worship the souls of those who have
been pre-eminent for their virtue and their benefactions to the human race, or certain intelligences
without bodily form, especially if they themselves have not invented such cults, nor deserted for
them the worship of the supreme God,’ so we must class with the impious rather than with the erring
those who establish with divine honors the worship of evil spirits, whom they know to be such, or
of personified vices, or of men whose lives were filled with crimes.

5.  To be classed as impious also are those who worship gods with the shedding of innocent blood.
For compelling the Carthaginians to abstain from this practice both Darius,’ king of the Persians,
and Gelon, tyrant of Syracuse, have won renown. Plutarch also records that the Romans once
intended to punish some barbarians, who sacrificed human victims to their gods, but did no harm
to them when they defended themselves on the ground of the antiquity of this custom; and only
forbade them to do the like in future.

XLVIII.   Wars cannot justly be waged against those who are unwilling to accept the Christian
religion.
1.  What shall we say of those wars that are waged against certain peoples for the reason that they
have refused to embrace the Christian religion when proffered to them? I shall not discuss here
whether the religion proffered was such as it ought to be, or whether it was proffered in the manner
in which it ought. Let us grant that it was; then we say that two things must be taken into account.

The first is that the truth of the Christian religion, in so far as it makes a considerable addition to
natural and primitive religion, cannot be proven by purely natural arguments, but rests upon, the
history both of the resurrection of Christ and, of the miracles performed by Him and by His
Apostles. This is a ‘question of fact, proven long ago by irrefutable testimonies, and of fact already
very ancient. Whence it results that this doctrine cannot be deeply received in the mind of those who
hear it now for the first time, unless God secretly lends His aid. This aid, when given to any persons,
is not given as a reward of any work; so that, if it is denied or granted less generously to any, this
occurs for reasons that are not unjust indeed but are frequently unknown to us, and hence not
punishable by the judgement of man. Here applies the canon of the Council of Toledo: ‘The holy
synod ordains that no one should be constrained to believe by force. For God takes pity upon whom
he wishes, and hardens whom he wishes.’ For it is the usage of the Sacred Writings to assign the
divine will as a cause for those things whose causes escape our notice.

2.  The second point to be considered is this, that Christ as the author of the new law desired that
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absolutely no one should be induced to receive His law by punishments in this life, or by fear thereof
(Romans 8:25; Hebrews 2:25; John 6:67; Luke 9:54; Matthew 13:24). In this sense the saying of
Tertullian is most true: ‘The new law does not avenge itself with the avenging sword.’ In the ancient
book called the Constitutions of Clement, it is said of Christ: ‘He has set free man’s power of
judgement, not sentencing him to death that is temporal, but calling him to account for this in
another existence.’ Said Athanasius: ‘The Lord, not applying compulsion, but leaving to the will its
freedom, to said indeed all publicly, "If any one wishes to come after me"; to the Apostles however,
"Do ye wish to depart also?"’ Chrysostom, commenting on this same passage of John, says: ‘He
asks, "Do ye wish to depart also," which is the saying of one who has removed all constraint and
obligation.’

3.  This view is not inconsistent with the fact that in the parable of the wedding it is ordered that
some be compelled to come in, Luke 14:23.  For just as in the parable itself the word ‘compel’
indicates the perseverance of the summoner, so it does in the application also, and in this sense a
word of like meaning is employed in Luke 24:29, as well as in Matthew 14:22; Mark 6:45; and
Galatians 2:24.  Procopius, in a passage of his Secret History, informs us that the plan of Justinian,’
which led to the conversion of the Samaritans to Christianity by force and threats, was criticized by
men of wisdom. He recounts also the disadvantages which ensued from this course, as you may read
in his work.

XLIX.  Wars are justly waged against those who treat Christians with cruelty for the sake of their
religion alone.
Those who subject them that teach or profess Christianity to punishment for this cause certainly act
against the dictates of reason itself. For there is nothing in the Christian teaching (here I am dealing
with this by itself, and not with any impurities mingled therewith) which is injurious to human
society, or rather, nothing which is not beneficial to it. The facts speak for themselves, and those not
of the faith are obliged to recognize them. Pliny says that the Christians were bound by a mutual
oath not to commit theft or robbery, and not to break faith. Ammianus says that this religion teaches
nothing but what is mild and just. And it was a common saying, ‘Gaius Sejus is a good man,
excepting that he is a Christian.’

Nor can we accept as an excuse for persecution that all new things are to be distrusted, especially
gatherings of men. For we ought not to fear doctrines however new, provided that they lead to all
honorable things and to an exhibition of obedience to those in authority; nor should we mistrust
meetings of good men, and  of those who do not seek concealment unless they are forced to. Here
I may fitly apply what Philo records that Augustus said of the meetings of the Jews, that they were
not drunken revels or gatherings to disturb the peace, but schools of virtue.

a. Those who show cruelty to such persons are themselves in the condition where they may be
punished with justice, as Thomas Aquinas also thinks. And for this reason Constantine waged war
on Licinius, and other emperors on the Persians; although these wars were directed rather to the
defense of the innocent, which we shall discuss below, than to the exaction of punishment.

L.  Wars may not be justly waged against those who err in the interpretation of the Divine law;
as is proven by authorities and examples.
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1.  Likewise those who oppress with punishment persons that accept the law of Christ as true, but
who are in doubt or error on some points which are either outside the law or appear to have an
ambiguous statement in the law and are variously explained by the early Christians, act most
wickedly. This is proven both by our previous discussion and by the ancient conduct of the Jews.
For although they had a law which was supported by the punishments of this life, they never
subjected to punishment the Sadducees, who rejected the doctrine of the Resurrection; a doctrine
most true indeed, but in that law revealed only obscurely and in involved phraseology and
metaphors.

2.  What now shall we say if the error be more serious, and one which may be easily refuted before
impartial judges by sacred authority, or by the agreement of ancient writers? Here we must take into
account also the great power of habitual opinion, and the degree to which freedom of judgement is
hampered by zeal for one’s own sect; an evil, as Galen says, more incurable than any leprosy. On
this point Origen fitly says: ‘It is easier for a man to change his habits in other things, even if he
should be most strongly attached to them, than in matters of doctrine.’ Remember also that the
degree of guilt in this matter depends upon the method of enlightenment and other mental
conditions, which it is not given to men fully to know.

3.  In the view of Augustine a heretic is one who either creates or follows new and false opinions
for the sake of some temporal advantage and especially for his own glory and pre-eminence. Let us
listen to Salvianus on the Arians:

They are heretics, but not knowingly; in short they are heretics in our eyes, but not
in their own; for they consider themselves so thoroughly catholic, that they insult us
ourselves with the name of a base heresy. What therefore they are to us, this we are
to them. We are confident that they do wrong to the Divine generation, because they
say that the Son is less than the Father. They think that we do wrong to the Father,
because we believe that Father and Son are equal. The truth is on our side, but they
claim it is on theirs. The honor of God is with us, but they think that what they
believe in is the honor of the Divinity. They are undutiful, but to them this is the
supreme duty of religion. They are impious, but they think that this is true piety.

They err therefore, but they err with good intent, not through hatred but through love
of God, believing that they honor and love the Lord. Although they have not the true
faith, yet they believe that this is the perfect love of God; and how they are to be
punished for this error of false belief on the Day of judgement no one can know but
the Judge.’ Therefore in the meantime, in my opinion, God shows patience towards
them because He sees that even if they do not believe aright they err through a
devotion to a pious belief.

4.  Regarding the Manicheans, let us listen to him who for a long time was involved in their dull
follies, Augustine:

Those rage against you, who know not with what labor the truth is found, and with
what difficulty errors are guarded against. Those rage against you, who know not
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how rare and difficult a thing it is to conquer by the calmness of a pious mind the
vain imaginings of the flesh. Those rage against you, who know not with what
difficulty the eye of the inner man is healed, so that he may be able to gaze upon his
own: son. Those rage against you, who know not what groans and sighs it costs to
be able to know God in the smallest degree. Finally, those rage against you, who
have been deceived by no such error as they see deceives you. I But I cannot rage
against you at all, you whom now I should bear with just as with myself at that time,
and in dealing with whom I should manifest such patience as those nearest me
showed to me when, mad and blind, I went astray in your doctrine.

5.  Athanasius, in his Letter to the Monks, bitterly assails the Arian heresy because the Arians first
used the power of the courts against their adversaries, and strove to draw to themselves by violence,
scourging, and imprisonment those whom they could not persuade by argument.  ‘And in this way,’
he says, ‘they reveal themselves as being neither pious nor worshiper of God,’ referring, unless I am
mistaken, to what we read in Galatians 4:29.

Hilarius, in his address to Constantius, expresses similar views. Long ago in Gaul the judgement of
the Church condemned the bishops who had seen to it that the Priscillians should be punished with
the sword; and in the East the Synod, which had sanctioned the burning of Bogomil, was
condemned. Plato wisely said that the punishment of the erring is: to be taught.’

LI.   But war may justly be waged against those who show impiety toward the gods they believe
in.
1.  More justly are those punished who are irreverent and irreligious toward the gods in whom they
believe. This cause in fact among others was alleged for the Peloponnesian War between the
Athenians and the Lacedaemonians, and by Philip of Macedon against the Phocians, concerning
whose sacrilege Justin said: ‘This had to be expiated by the forces of the whole world.’ Jerome
wrote: ‘As long as the vessels (of the Jews) were in the temple of the idol of Babylon,,God was not
angry (for they seemed to have dedicated the property of God according to a base superstition
indeed, but yet to divine worship), but after they desecrated divine things for the use of men
punishment followed immediately upon the sacrilege.’

Beyond doubt Augustine thought that the Empire of the Romans was increased by God because they
had at heart a religion, although a false one; and, as Lactantius says, they sought after the supreme
duty of man, in intent if not in fact.

2.  We have said also above that, whatever the divinities which are so considered may be, perjury
against them is avenged by the true: Divinity. Says Seneca: ‘He is punished because he acted as
towards ‘God; his belief subjects him to the punishment.’ Thus I understand also that other saying
of Seneca: ‘The punishment for the desecration of religion varies in different places; but everywhere
there is some punishment.’ In fact Plato appoints the death penalty for those who violate religion.
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CHAPTER 21
On The Sharing of Punishments

I.   How punishment may pass to those who have shared in the crime.
1.  WHENEVER question arises in regard to the sharing of punishment, the question concerns either
those who are accessories in the wrong,’ or other persons.

Those who are accessories in the wrong are punished not so much for another’s as for their own
misdeed. Who these are may be seen from our previous discussion of damage unjustly inflicted. In
fact one comes to participation in a wrong in almost the same way as to participation in the infliction
of injury. Yet where a liability for damages arises there is not always a wrong, but only when a more
notable evidence of evil intent is at hand; for any sort of fault may frequently be sufficient to give
rise to a liability for damages inflicted.

2.  Therefore, those who order a wicked act, or who grant to it the necessary consent,’ or who aid
it, or who furnish asylum, or those who in any other way share in the crime itself; those who give
advice,’ who praise, or approve; those who do not forbid such an act although bound by law properly
so called to forbid it,’ or who do not bring aid to the injured although bound to do so by the same
law; those who do not dissuade when they ought to dissuade; those who conceal the fact which they
are bound by some law to make known all these may be punished, if there is in them evil intent
sufficient to deserve punishment, according to the discussion which immediately precedes.

II.   A community, or its rulers, may be held responsible for the crime of a subject if they know
of it and do not prevent it when they could and should prevent it.
1.  The matter will become clearer from illustrations. A civil community, just as any other
community, is not bound by the acts of individuals, apart from some act or neglect of its own. For
Augustine well says: ‘The particular sin committed by the individual in a state is one thing, and
differs from a common sin, which is done with one mind and one will, when the multitude has been
united for some purpose.’ Hence we find in the formula for treaties the clause, ‘If he has violated
this by public agreement.’‘

According to Livy, the Locrians showed the Roman Senate that the blame for their defection did not
rest on the public will. The same author relates that Zeno, who interceded for the Magnesians with
tears, besought Titus Quintius and the delegates who accompanied him ‘not to blame the state for
the madness of one man; each man’s folly should be a peril to himself.’ And the Rhodians, in the
presence of the Senate, separated the public cause from the cause of individuals, saying: ‘There is
no state which does not have wicked citizens sometimes, and an ignorant populace all the time.’ So
the father is not bound by the wrong-doing of his children, nor the master by that of his slave, nor
any others of superior station [by crimes of inferiors], unless they themselves make manifest
something blame-worthy in themselves.

2.  Now of the ways in which those who have control over others come to participate in a crime,
there are two which are especially common, and which require careful consideration, toleration, and
refuge.
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With respect to toleration we must accept the principle that he who knows of a crime, and is able
and bound to prevent it but fails to do so, himself commits a crime. Cicero, in his speech Against
Piso, declares: ‘There is not much difference, especially in the case of a consul, whether he himself
troubles the state by dangerous laws or wicked harangues, or permits others to do so.’ Brutus wrote
to Cicero: ‘Will you then, you will say, hold me responsible for another’s fault? Certainly for
another’s, if it could have been foreseen and prevented.’ Agapetus, commenting on Justinian, says:
‘Not to restrain wrong-doers is the same as the committing of wrong.’ ‘Whoever suffers a sinner to
sin,’ says Arnobius, ‘lends strength to his boldness.’ Says Salvianus: ‘He who has it in his power
to prevent an action orders its accomplishment if he does not check it.’ With truth Augustine adds:
‘Whoever fails to oppose an act, when he can, gives his consent to it.’

3.  Thus he who suffers a slave to be prostituted, when he could save her from such abuse, is held
by the Roman laws to have prostituted her. If a slave has killed a man with the knowledge of his
master, the latter is liable for full damages, for it is as if he himself had done the killing. The Fabian
Law punished the master whose slave with his knowledge had enticed away a slave belonging to
another.

4.  But, as we have said, to participate in a crime a person must not only have knowledge of it but
also have the opportunity to prevent it. This is what the laws mean when they say that knowledge,
when its punishment is ordained, is taken in the sense of toleration,’ so that he may be held
responsible who was able to prevent a crime but did not do so; and that the knowledge to be
considered here is that associated with the will, that is, knowledge is to be taken in connection with
intent.

Consequently, the master is not to be held responsible in case the slave has formally claimed his
freedom, or if he has treated his master with contempt; for surely he is blameless who knows of an
intended crime, but is unable to prevent it. Thus parents are responsible for the misdeeds of their
children, but only the misdeeds of those who are still under their parental authority. On the other
hand, even if parents have children under their authority and otherwise could have restrained them,
they will not be held responsible unless they also had knowledge. For that one person may be held
responsible for the act of another, these two elements, knowledge and the failure to prevent, should
be present in like degree.

All that has been said of those in authority is with equal justice to be applied to those under
authority; for these obligations spring from natural equity.

5.  To the line of Hesiod )

Full oft the state pays penalty
For the wickedness of one

Proclus adds the excellent comment: ‘Since, when it could, it did not prevent the evil conduct of that
one man.’ So in the army of the Greeks, when Agamemnon himself and other chiefs acted in
accordance with a common plan, not undeservedly )

For all the madness of their kings



Hugo Grotius: The Law of War and Peace (1625) Page 345

©  Copyright 2005 Lonang Institute

Do the Achaeans suffer;

it was, in fact, in their power to compel Agamemnon to restore to the priest his daughter.

Likewise afterwards their fleet is said to have been burned )

For the guilt and frenzy of Ajax alone,
The son of Oileus.

Of this deed Ovid in the Metamorphoses, Book XIV, says:

By the rape of the maid
He brought on all the punishment
Which he alone deserved,

because the others had not hindered the seizing of the maiden priestess.

In Livy we find the following:

The relatives of King Tatius maltreated the envoys of the Laurentians, and when the
Laurentians sought redress under the law of nations partiality for his relations and
their entreaties had the greater influence with him. In consequence he brought upon
himself the punishment that was theirs.

Here properly applies what Salvianus says about kings: ‘A power great and most influential, since
it can prevent the greatest crime, approves, as it were, the doing of a thing if, having knowledge
thereof, it suffers the thing to be done.’

In Thucydides the principle is stated: ‘He who is able to prevent [a crime and does not] in very truth
commits it.’ Thus, according to Livy, the Veientes and the Latins excused themselves before the
Romans on the ground that it was without their knowledge that their subjects had aided the enemies
of the Romans. But on the other hand, the plea of Teuta, queen of the Illyrians, was not accepted
when she alleged that piracy was not practiced by herself but by her subjects, for the reason that she
had not restrained them. In ancient times the people of Scyros were condemned by the Delphic
Amphictyony because they had permitted some of their number to practice piracy.

6.  Moreover we may presume that acts which are conspicuous, or frequent, are easily known, for’
none can be ignorant of what is done by many,’ as Dio of Prusa says in his Rhodian speech. Polybius
severely censures the Aetolians because, although they did not wish to appear as enemies of King
Philip, they secretly permitted their citizens to commit acts of hostility against him, and rewarded
with offices the leaders in such enterprises.

III.   Likewise a community, or its rulers, may be held responsible for refuge afforded to those
who have done wrong elsewhere.
1.  Let us now come to the second question, which concerns the affording a refuge against
punishment. As we have said above, any one who cannot be charged with a like crime has a natural
right to exact punishment. But, since the organization of states, it is agreed that the crimes of
individuals, in so far as they properly concern the community to which they belong, should be left
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to the states themselves and their rulers, to be punished or condoned at their discretion.

2.  But so comprehensive a right has not been granted to states and their rulers in the case of crimes
which in some way affect human society, and which it is the right of other states and their rulers to,
follow up, just as in each state it is possible for any citizen to initiate a prosecution for certain
offences. Much less do states and their rulers possess this full authority in the case of crimes by
which another state or its ruler is in a special sense injured, and on account of which that ruler or
state, for the sake of dignity or security, has the right to exact punishment, in accordance with our
previous conclusions. Therefore the state in which the guilty person dwells, or its ruler, ought not
to interfere with this right.

IV.   Such responsibility rests upon a community or its rulers unless they either punish or
surrender the guilty parties, as is shown by examples.
1.  Since as a matter of fact states are not accustomed to permit other states to cross their borders
with an armed force for the purpose of exacting punishment, and since such a course is inexpedient,
it follows that the state in which he who has been found guilty dwells ought to do one of two things.
When appealed to it should either punish the guilty person as he deserves, or it should entrust him
to the discretion of the party making the appeal. This latter course is rendition, a procedure most
frequently mentioned in historical narratives.’

2.  For example, the other Israelites demanded of the Benjamites that they give up certain guilty
persons (Judges 20). The Philistines asked the Jews to give up Samson to them, as if he were a
criminal (Judges 25). So the Lacedaemonians made war on the Messenians because the latter did
not surrender a man who had slain Lacedaemonians, and at another time for the failure to give up
those who had assaulted maidens sent on a sacred mission.

Cato desired that Caesar be handed over to the Germans for having attacked them unjustly. So the
Gauls demanded that the Fabii be given up to them, because they had fought against them. The
Romans required the Hernici to surrender to them those who had ravaged their land, and the
Carthaginians to give up Hamilcar, not the famous general, but another one of that name, who was
urging the Gauls to hostility; and afterward they demanded Hannibal.’ According to Sallust, the
Romans demanded the surrender of Jugurtha by Bocchus with these words: ‘That you may at one
and the same time relieve us from the bitter necessity of punishing alike you who are making a
mistake and him who is a consummate villain.’

The Romans themselves gave up the men who had attacked the ambassadors of the Carthaginians,
and also of the Apolloniates. The Achaeans required the Lacedaemonians to surrender those who
had besieged the village of Las, adding that, unless these should be given up, they would consider
the league violated. So the Athenians proclaimed by a herald that if any one fomented a conspiracy
against Philip, and fled to Athens, ‘he would be liable to surrender.’ The Boeotians required from
the Hippotians the surrender of those who had slain Phocus.

3.  All these examples nevertheless must be interpreted in the sense that a people or king is not
absolutely bound to surrender a culprit, but, as we have said, either to surrender or to punish him.
Thus we read that the Eleans made war upon the Lacedaemonians because the latter did not punish
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those who had wronged them; that is, the Lacedaemonians neither punished nor surrendered the
guilty. There is in fact an alternative in the liability.

4.  Sometimes the choice is given to those who demand the guilty,’ in order that they may receive
more ample satisfaction. According to Livy the people of Caere informed the Romans that ‘The men
of Tarquinii, passing through their territory in hostile array, although they had sought nothing but
the right to march through, had drawn along with them some of the rural population, who had shared
in the ravages with which the Caeretans were charged; that they were ready to surrender these, if the
Romans so desired, or, if the Romans desired their punishment, to inflict the penalty.’

5.  In the second treaty between the Carthaginians and the Romans, which is found in Polybius, there
is a passage which generally is badly punctuated and interpreted: ‘But if this is not done (what ‘this’
is, remains uncertain, for what precedes is mutilated), let each privately prosecute his claim; but if
any one has done this (unless justice is done him) let the state be held responsible for the crime.’
Aeschines, in his reply to the accusation of Demosthenes, Concerning the Badly Conducted
Embassy, records that when he was negotiating with Philip of Macedon about peace for the Greeks
he said, among other things, that it was not just that the states should atone for the wrongs that had
been done, but that those who had committed the wrongs should pay the penalty, and that no harm
should be done to the states which made such persons appear for trial. Quintilian, in his
Declamations, cclv, declared: ‘I think that those who receive deserters are almost as bad as the
deserters themselves.

6.  In his address to the men of Nicomedia, Dio Chrysostom enumerates among the evils that arise
from differences between states the fact that ‘It is possible for those who have done wrong to one
state to flee for refuge to another.’

7.  Here the question arises whether those who have been surrendered by their own state, and not
received by others, continue to be citizens. Publius Mucius Scaevola thought that they did not
remain citizens, because the people seemed to banish from their state one whom they had
surrendered, just as they would do if they forbade him water and fire.

The contrary opinion is upheld by Brutus, and after him by Cicero. And this is the more correct
view. The reason is not, however, that adduced by Cicero, who holds that, as with giving, so with
surrendering, the act cannot be understood without an acceptance. For the act of giving cannot be
completed unless by the agreement of two persons. But the surrendering with which we here have
to do is nothing more than the entrusting of a citizen to the power of another state, for it to decide
about him as it may wish. This entrusting neither confers nor takes away any right; it merely
removes an impediment to the exaction of punishment. If therefore the other state does not make use
of the right that is granted to it, the condition of him who has been surrendered will be such that he
may either be punished by his own people (as happened to Clodius, who was given up to the
Corsicans and not received by them) or not punished by them, since there are many crimes which
may be acted upon in either way.

Further, the right of citizenship, just as other rights and properties, is not lost on account of a mere
fact but through some decree or judicial sentence, unless some law requires the fact to be considered
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as equivalent to a judicial decision; and that cannot be said in this case. Likewise also goods, if they
have been given but not received, will remain the property of their former owner. If, however, the
surrender has been accepted, and afterward, by some chance, he who had been surrendered is
restored, he will not be a citizen unless by a new grant. In this sense the opinion of Modestinus on
the status of a person who has been surrendered is correct.

8.  What we have said with regard to the surrender or punishment of guilty parties applies not merely
to those who have always been subjects of the state in which they are at the time found, but also to
those who after having committed a crime have fled to another state for refuge.

V.   The rights of suppliants belong to the unfortunate, and not to the guilty, with exceptions.
1.  The view just stated is not inconsistent with the much discussed rights of suppliants and cases
of asylum. These are in fact for the benefit of those who suffer from undeserved enmity, not those
who have done something that is injurious to human society or to other men. The Spartan Gylippus,
in Diodorus Siculus dealing with the right of suppliants, speaks thus: ‘Those who first established
such rights desired that the unfortunate indeed should look for mercy, but that those who had done
wrong with evil intent should look for punishment.’ Later: ‘Let these not blame their ill-fortune, or
give themselves the name of suppliants, if  they have fallen upon these ills through evil purpose or
in consequence of an unjust desire for what belongs to another. For the name of suppliant is rightly
due to those men whose mind is innocent, but with whom fortune is angry.’ Those whose life is full
of wicked acts have no way left through which they may find pity or asylum.’

Menander made an excellent distinction between these two things - misfortune and wrong.

A mishap and a wrong have this distinction:
Chance brings the one, the other comes from choice.

With this agrees the saying of Demosthenes: ‘It is right to pity, not unjust men, but those who are
undeservedly unfortunate,’ which in his second book On Invention Cicero translates thus: ‘We ought
to pity those who suffer through ill-fortune, not through wickedness.’ There is also the statement of
Antiphanes [Antiphon]: ‘What happens not of one’s own will is the work of fortune; what happens
in accordance with will is an act of judgement.’ Lysias, too, says ‘What he has willed comes to no
one as ill-fortune.’

Accordingly in that most wise law places of asylum were available for those from whose hands a
chance missile had slain a man, and a refuge was provided also for slaves; but those who had
deliberately slain an innocent man, or who had disturbed the peace of the state, were not protected
even by the most holy altar of God Himself. In interpreting this law Philo says: ‘The temple does
not offer an asylum to the unholy.’ Such, furthermore, was the view of the ancient Greeks. It is
related that the Chalcidians refused to surrender Nauplius to the Achaeans,’ and the reason given
is that he had adequately cleared himself from the charges brought by the Achaeans.

2.  At Athens there was an altar of Mercy, mentioned by Cicero, Pausanias, and Servius, by
Theophilus, too, in his Institutes; it is described at length by Statius in the Thebaid, Book X11. But
who were entitled to its protection? Listen to what the poet says:
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And the unfortunate have hallowed it.

Further on he says that there came to it )

Those who were vanquished in war, exiles from home and from country,
And rulers bereft of realms.

Aristides declares that it was a glory peculiar to the Athenians ‘to receive and console the ill-fated
from all lands ‘; in another passage, ‘For all the unfortunate among every people there is a common
good fortune, the kindness of the city of Athens, by which they are assured of safety.’ In Xenophon
Patrocles of Phlius, speaking at Athens, said: ‘I was enamoured of this city, because I had heard that
all who were wronged and were in fear, if they had fled thither, were assured of help.’ The same
thought occurs in the letter of Demosthenes on behalf of the children of Lycurgus.

Hence Oedipus, fleeing for refuge at Colonus, in Sophocles’ tragedy of that name’ thus bears
witness:

Alas, ye sons of Cecrops, ills many have I borne;
But God my witness is, no ills I suffered
From deeds in malice done.

To this Theseus replies:

A stranger, such as I see you are, Oedipus,
I never scrupled at all times to aid.
I know myself a mortal.

In like manner, Demophon, son of Theseus, when the descendants of Hercules had fled to Athens,
speaks thus:

Ever of old she chooseth, this our land,
To help the helpless ones in justice’ cause.
So hath she borne for friends unnumbered toils.
Now see I this new struggle looming nigh.

And in this way the Athenians did that for which Callisthenes especially praised them, saying that’
on behalf of the children of Hercules’ they took up arms against Eurystheus, who was at that time
the oppressor of Greece.’

3.  On the other hand, you find that this is said of an evil-doer in the same tragedy:

Who conscious of his crimes, and trusting not in laws, 
A suppliant, falls at altars of the gods,
I scruple not to drag before the court;
For always should he suffer ills who evil does.
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The same poet in the Ion:

Unmeet it is
With guilty hand to touch the gods; but just it was
That shrines become a refuge for the good
Against injustices.

The orator Lycurgus tells of a certain Callistratus who had committed a capital offence, and who,
when he had consulted an oracle, received the response that, if he went to Athens, ‘he would meet
with justice.’Accordingly, he fled to the most sacred altar at Athens,’ relying upon its sanctity; but
nevertheless he was put to death by that city, which was most scrupulous in the observance of it.,
religious duties, and thus the promise of the oracle was fulfilled. Tacitus censures the custom, which
in his day was prevalent among the Greek cities, of protecting the crimes of men as one would the
rites of the gods. He says also: ‘The emperors indeed are like the gods: but even the gods do not hear
the prayers of suppliants unless; they are just.’

4.  Such persons, then, are to be punished, or surrendered, o at least removed from the country. Thus,
according to Herodotus, when the people of Cyme did not wish to surrender Pactys the Lydian and
did not dare to keep him, they allowed him to depart to Mitylene. From King Philip of Macedon the
Romans demanded Demetrius’ of Pharos, who had fled to Philip after he had been vanquished.
Perseus, king of Macedon,’ in his defense before Marcius, dealing with those who were reported to
have plotted against Eumenes, said: ‘As soon as I learned, upon information from you, that they
were in Macedon, I had them sought out and ordered them to leave the kingdom, and closed my
frontiers to them for all time.’ The Samothracians informed Evander, who had plotted against
Eumenes, that he must free the temple from the profanation of his presence.

5.  In the present and in recent generations, and in the majority of European countries, this right,
which we have discussed, of demanding for punishment those who have fled beyond the frontier,
has been exercised only with respect to crimes that affect the public weal or that manifest
extraordinary wickedness. It has become customary mutually to ignore lesser crimes, unless some
more definite agreement has been made by the terms of a treaty.’ We must, however, recognize this,
that robbers and pirates who have become so strong that they have made themselves formidable may
justly be received and defended, so far as their punishment is concerned, because it is to the
advantage of mankind that they should be brought back from their wicked ways through confidence
in their freedom from punishment, if such reform is in no other way possible; and any people or ruler
may undertake to accomplish this.

VI.   Nevertheless suppliants are to be protected pending the hearing of their case; under what
law the hearing is to be conducted.
1.  This, furthermore, must not be forgotten, that, during the time when the justice of their case is
being investigated, suppliants are to be protected. Thus Demophon says to the ambassador of
Eurystheus:

If crime you prove against these guests, justice
You will obtain; by force you shall not drag them hence.



Hugo Grotius: The Law of War and Peace (1625) Page 351

©  Copyright 2005 Lonang Institute

In another tragedy Theseus addresses Creon:

Creon, thou hast dared a deed unworthy of thee
And of thy Thebes and of thy ancestors.
Entering a city that respects what holy is and pious,
And all things executes in law’s due form,
Forgetful of our habits, what pleases thee
Thou dost attempt, thinking thou canst carry all by force.
Dost thou believe the city so bereft of men,
So obedient to a yoke, and me of no account?
Amphion’s city did not teach thee this,
A state not wont to rear unfeeling men,
And it will not approve when it has heard that thou
Against rights of the gods and my rights trespassest,
Dragging from place of refuge wretched suppliants.
Had I set foot in the city of Labdacus,
Even though my cause were just beyond dispute,
On no man had I sought to lay my hand
Save by consent of him who ruled the land,
Mindful of what befits a stranger in a foreign town.
An undeserving land thou coverest
With shame and with disgrace-old of a truth
In years, but not in wisdom.

2.  If the crime of which the suppliants are accused is not forbidden by the law of nature or of
nations, the case must be judged according to the municipal law of their own country. This is well
put in the Suppliants of Aeschylus, where the king of Argos thus’ addresses the daughters of Danaus
coming from Egypt:

If the sons of Aegyptus should lay hands upon thee
And say that by law of their state ‘tis the right
Of the nearest of kin, who would dare to oppose them?
Wherefore thy task is to plead that by law of thy homeland
Right over thee they have none.

VII.   How subjects share in the crimes of their rulers, and members of a community in those of
the community; and how the punishment of a community differs from that of individuals.
1.  We have seen how guilt passes to rulers from subjects, whether these are subjects of long
standing, or recent. Conversely, guilt will pass from the highest authority to those subject to it, if
those subject to it have consented to crime, or if they have done anything by order or advice of the
highest authority which they could avoid doing without committing wrong. But it will be better to
discuss this point later on, when we shall be investigating the duties of subjects.

A wrong may also be shared by both a community and individuals because, as Augustine says in a
passage previously cited, ‘where there are communities, there are individuals also. Communities
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cannot exist save as made up of individuals; for individuals assembled in some place, or taken as
a whole, form communities.’

2.  Guilt, however, attaches to the individuals who have agreed to the crime, not to those who have
been overmastered by the votes of others. For the punishments of individuals and of a community
are different.. Just as death is at times the punishment for individuals, so ‘the death of a state is its
dissolution,’ and such dissolution takes place when the civil body is dissolved; this question we have
discussed elsewhere.

If now a state in this way ceases to exist, the right of enjoyment therein, as Modestinus rightly says,
is terminated as though by death. As a punishment, individuals are reduced to slavery, as the
Thebans by Alexander of Macedon, those being exempted from this fate who had opposed the
decree for breaking off the alliance with him. Similarly, too, a state suffers political slavery in being
reduced to a province. Individuals lose their property by confiscation. In like manner it is customary
to take from a state also what belongs to it .as a whole, its fortifications, naval arsenals, ships of war,
arms, elephants, public treasure, and public lands.

3.  On the other hand, it is unjust for individuals to lose their private property because of a wrong
done by the community without their consent, as Libanius rightly shows in his speech on the sedition
at Antioch. He approves the act of Theodosius,’ who had punished the crime of the community by
forbidding the use of the theatre, of the public baths, and of the name Metropolis.

VIII.   How long the right of inflicting punishment upon a community continues.
1.  At this point the important question arises, whether punishment may be exacted always for the
crime of a community. It seems that such punishment may be exacted so long as the community
exists, because the same body remains, although composed of changing elements, as we have shown
elsewhere. But on the contrary it must ‘be remembered that in the case of a community certain things
are said to belong to it primarily and necessarily, as a public treasury, laws, and the like; while
certain things belong to it only through its individual members. Thus we say that a community is
wise and brave which has a great number of wise and brave members.

Into this class of things falls whatever a community deserves, for primarily this concerns individuals,
as having an intelligence which the community in and of itself lacks. When, therefore, those
individuals are dead through whom the community derived its desert, the desert itself lapses also;
and likewise the debt of punishment which we have said cannot exist without the desert. As Libanius
says in the oration cited: ‘For it seems to me you should be content; with the thought that none of
those who have done this wrong, survives.’

2.  We must, then, approve the view of Arrian, who condemns Alexander’s punishment of the
Persians,’ for the reason that those Persians who had wronged the Greeks had perished long before.
On the slaughter of the Branchidae by the order of the same Alexander the judgement of Curtius is:
‘If this had been planned against the true authors of the treachery, it would seem to be a just
vengeance,, not an act of cruelty. But as the case stands, the guilt of ancestors was atoned for by
their descendants, who had not even seen Miletus, and consequently had not been able to betray it
to Xerxes.’
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In another place Arrian expresses a similar opinion regarding the burning of Persepolis in revenge
for what the Persians had done at Athens.’ But,’ he says, ‘Alexander in doing this does not seem to
me to have acted wisely, nor does this seem to have been in truth a punishment of those Persians
who long ago had ceased to exist.’

3.  No one can help laughing at the excuse of Agathocles, who replied to the complaints of the
people of Ithaca regarding injuries inflicted upon them, that in former times the Sicilians had
suffered greater harm at the hands of Ulysses. Plutarch, in his criticism of Herodotus, says that it is
far from true that the Corinthians wished to avenge an injury received from the Samnians’ after the
lapse of three generations.’ Nor can we accept the defense of this and similar actions which may be
read in Plutarch’s work On the, Delayed Vengeance of the Deity; for the right of God is one thing,
and the right of men is another, as will soon be shown more plainly.

One cannot argue that, if it is right for descendants to receive honors and rewards for the deserts of
their ancestors, it is also right that they should be punished for their ancestors’ sins. The character
of a benefit permits its being conferred upon any one at all without injury; that is not the case with
a punishment.

IX.  Whether punishment may be shared without sharing the crime.
We have spoken of the ways in which a participation in punishment arises from a participation in
guilt. It remains for us to consider whether there may still be a participation in the punishment when
there is none in the guilt. To understand this matter aright, and to avoid confusing, through similarity
of name, things which in reality are different, there are certain points which must be kept in mind.

X.  The distinction between that which is inflicted directly and’ that which comes as a
consequence.
1.  In the first place, there is a difference between a loss directly inflicted and one that comes as a
consequence.

By a loss directly inflicted I mean when a person loses something to which he had a special right;
by a loss that comes as a consequence, when one does not have what he would otherwise have had,
since the condition has ceased without which he did not have the right. Ulpian gives an illustration:
‘If I have opened a well on my land, from which it results that streams that would flow through to
your land are cut off,’ he declares that in this case damage has not been inflicted by a wrongful act
on my part, since I have merely exercised my own right.

In another place Ulpian says that there is a great difference between suffering loss and being
prevented from enjoying an advantage which one had hitherto made use of. Paul the jurist also says
‘It is absurd for us to be called possessors before we have acquired something.’

2.  Consequently, when the property of their parents has been confiscated children experience some
inconvenience indeed, but strictly speaking this is not a punishment, because the property that was
to be theirs would not become theirs actually unless it had been preserved by their parents to the end
of life. Alfenus has rightly pointed this out, saying that by the punishment of their father children
lose that which would have come to them from him, but that those things remain intact which are
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due to them not from the father but from natural conditions or from some other source. With similar
thought Cicero writes that the children of Themistocles suffered want, and he does not think it unfair
that the children of Lepidus should suffer the same misfortune; this, he says, was in accordance with
an ancient custom, recognized in all countries. However, the custom experienced considerable
modification through later Roman laws.

Now, when the community is at fault through the crime of the majority, who, as we have said
elsewhere, represents the personality of the community, and when, for this cause, it loses the things
that we have mentioned - political liberty, fortifications, and other profitable things - the loss is felt
also by the individuals who are innocent, but only in respect to such things as belonged to them not,
directly but through the community.

XI.   The distinction between what is done owing to the occasion of a crime and what is done
owing to the cause of the crime.
1.  Furthermore, we must bear in mind that harm is sometimes done to a person, or some good taken
away from a person, because of a fault committed by another, yet not in such a way that that fault
is the proximate cause of the act, if the right behind the act is considered. Thus he who has promised
something because of another’s debt suffers loss, according to the ancient proverb,’ Go surety, and
expect loss; but the immediate cause of the obligation is the promise itself. For as he who has gone
surety for a purchaser is not, strictly speaking, bound by the purchase but by his promise, so he who
gives’ security for a wrong-doer is bound not by the wrong but by his surety; Hence it comes about
that the harm inflicted upon him who goes’ security is not measured by the other’s wrong, but by
the power which he has of fulfilling his promise.

2.  In consequence, it follows that, according to the view which we believe to be the more correct,
no one may be put to death by reason of suretyship, because we hold that no one has such a right
over his life as to be able to take it away from himself or to bind himself to have it taken away.
Nevertheless, the ancient Romans and Greeks thought differently on this point, and so they believed
that sureties were liable to a capital sentence, as we see from a line of Ausonius and from the
well-known story of Damon and Pythias. Often, too, they put hostages to death, as we shall recall
later on.’

What we have said regarding a man’s life must be understood to apply to his limbs also; for the right
has not been given to a man to deprive himself of these except in order to save the body.

3.  If the promise covers exile, or pecuniary loss, and the condition thereof is fulfilled by the other’s
wrong, the guarantor will suffer the loss; yet this, if we speak with exactness, will not be a
punishment upon him.

A similar case arises in connection with a right that one possesses in such a way that it is dependent
upon the will of another. Such a right is one terminable at the pleasure of the grantor, where account
is taken of ownership of the thing concerned; or the right of private possession, in relation to the
right of eminent domain, which the state enjoys for the public good. If something held by such a
right be taken from any one by reason of another’s wrong, there is in this not properly a punishment,
but the execution of an antecedent right that was vested in the person who takes the thing away.
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Thus, since, strictly speaking, no wrong can be attributed to animals, when an animal is killed, as
the law of Moses provides in case of sexual intercourse with a man, this is not in fact a punishment,
but an exercise of man’s proprietary right over the animal.

XII.   That, properly speaking, no one may be justly punished for another’s wrong, and why.
Having drawn these distinctions, we shall say that no one who is innocent of wrong may be punished
for the wrong done by another.

The true reason for this is not the one advanced by Paul the jurist, that punishments are established
for the correction of mankind; for it is clear that an example may be made apart from the person of
the wrong-doer, but yet of a person whose punishment affects him, as we shall soon point out. But
the true reason is that an obligation to punishment arises from desert; and desert is something
personal, since it has its origin in the will, than which nothing is more peculiarly ours; hence the
expression ‘in one’s own power.’

XIII.   That children may not be punished for the sins of their parents.
1.  ‘Neither the virtues nor the vices of parents,’ says Jerome, ‘are attributed to their children.’
Augustine declares that God Himself would be unjust if He should condemn an innocent man. Dio
Chrysostom, after saying that by the sanction which the Athenians appended to the laws of Solon
descendants of the guilty were doomed to punishment, adds the following words regarding the law
of God ‘It does not, like the former, punish the children and the house of those who sin; but, under
it, each one is responsible for his own ill-fortune.’

Here applies the common saying, ‘Guilt is personal.’ ‘We ordain,’ say the Christian Emperors,’ that
punishment shall fall where the guilt is.’ Then, ‘Therefore, let those responsible for crimes be held
for them; and let not the fear of punishment extend beyond those in whom an offence may be found.’

2.  It is just that those should suffer the punishments who have committed the sins, Philo declares,’
censuring the custom of some peoples who punished with death the guiltless children of tyrants and
traitors. This practice is condemned also by Dionysius of Halicarnassus, who shows that the excuse
accepted for such action, that it is considered that the children will become like their parents, is
wicked, since this is doubtful and since fear of something that is uncertain should not be enough to
cause any one to be put to death. Some one dared to advise the Christian Emperor Arcadius that
those who, it might be feared, would imitate their father’s crime, should like him be punished with
death. Ammianus recounts that certain children, although still very young, were put to death ‘to
prevent their growing up to follow the example of their parents.’

Fear, again, does not constitute a more just reason for taking vengeance, although the belief that it
does gave rise to the Greek proverb:

Mad is he who kills the father but the children spares.

Seneca says: ‘There is nothing more unjust than to make an heir subject to the enmity against his
father.’ Pausanias, the Greek commander, inflicted no harm upon the children of Attagines, who was
responsible for the desertion of the Thebans to the Medes, ‘saying that they in no way shared in the
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guilt of Medism.’ Marcus Aurelius Antoninus, in a letter to the Senate, wrote: ‘Wherefore you will
grant pardon to the sons, to the son-in-law, and to the wife of Avidius Cassius (the one who had
conspired against him). And, yet, why do I speak of pardon, since they have committed no wrong?’

XIV.   Answer is made concerning the acts of God with regard to the children of the wicked.
1.  It is true that in the law given to the Jews God threatens to avenge upon descendants the iniquity
of the parents; but He Himself possesses the most complete right of ownership, both over our
property and over our life, as it is His gift, which He can take away from any one when He pleases,
without any reason and at any time. Consequently, if He carried off by a violent and untimely death
the children of Achan, of Saul, of Jeroboam and of Ahab, He exercised His right of ownership over
them,’ not of punishment, but thereby He punished their parents all the more heavily.

For if the parents survive, a contingency which the divine law has in view above all else (it is with
this in view that the law does not extend these threats beyond great-grandchildren, Exodus, xxv,
since it is possible for men to live long enough to behold these), they are certainly punished by the
sight of such a loss, which is harder for them to bear than their own suffering, as Chrysostom, with
whom Plutarch agrees, rightly says: ‘No other punishment causes greater suffering than the sight
of our descendants suffering for our sake.’ But if the parents do not live long enough to see this, it
is nevertheless a heavy punishment for them to be put to death while fearing it. ‘The obstinacy of
mankind,’ says Tertullian,’ had compelled a resort to such remedies, in order that out of a regard for
their posterity at any rate men might obey the divine law.’

2.  At the same time the fact must be recognized that God does not make use of this more severe
punishment except to punish crimes committed as a direct insult to Himself, such as false worship,
perjury, and sacrilege. This was the view of the Greeks also; for the crimes which were believed to
implicate posterity, and which they called ‘pollutions,’ are all of this nature. Plutarch has discoursed
ably on this subject in his book On the Delayed Vengeance of the Deity. In Aelian’ is found the
following Delphic oracle

But divine justice pursues the authors of crime;
Avoid it they cannot, not even if children of Zeus.
The life of such men, and their offspring, it threatens,
While woe follows woe in their house.

In this case it was a question of sacrilege,’ and the view thus expressed is supported by the story of
the gold of Toulouse, recounted in Strabo and Gellius. With regard to perjury, we have cited similar
opinions already. However, even if God has threatened to inflict such punishment, He does not
always make use of this right, especially if some remarkable virtue appears in the children of the
guilty, as we may see from Ezekiel 28, and as Plutarch proves by certain examples in the book just
mentioned.

3.  Although the punishments that await the impious after this life are set forth in the New Covenant
more openly than they were in the older time, yet in this Covenant there is no threat extending
beyond the persons of the sinners. This is particularly indicated also in the prophecy of Ezekiel
referred to, although, after the manner of prophets, less openly.
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Nevertheless, it is not permissible for men to imitate the action of God in this matter. They have not
the same justification, because, as we have said before, God has a right over men’s lives without
regard to their guilt, but men only in consequence of deep guilt, and that too when the guilt is
distinctly individual.

4.  Wherefore that same divine law forbids not only that parents be made subject to the penalty of
death for the deeds of their children, but also that children should be put to death for the deeds of
their parents.

This ordinance, we read, was observed by God-fearing kings,’ even in cases of treason. It is warmly
praised by Josephus and Philo; a similar Egyptian law is praised by Isocrates, and a Roman
enactment by Dionysius of Halicarnassus. There is a saying of Plato that ‘The disgrace and the
punishments of the father follow none of his children.’ This was expressed in Latin by Callistratus
the jurist as follows ‘A father’s crime or punishment can put no blemish upon the son’; he added the
reason,’ for each is subject to the fate resulting from his deeds, and no one can be appointed to
succeed to the crime of another.’

‘Would any state,’ says Cicero, ‘suffer one to propose a law of this kind, that a son or grandson
should be condemned if his father or grandfather should have done wrong?’ Hence it comes about
that to punish with death a pregnant woman was considered criminal by the laws of the Egyptians,
Greeks, and Romans.

XV.   Much the less are other relatives to be punished.
If, then, the human laws which prescribe the death of children for the crimes of their parents are
unjust, more unjust still is the law of the Persians and Macedonians which decreed the death of their
relatives also,’ that those who had committed wrong against the king might meet a more grievous
end, as Curtius says. Ammianus Marcellinus wrote that all other laws were surpassed in cruelty by
this law.

XVI.   Nevertheless to children and relatives of the guilty something may be denied which they
otherwise could have had; instances thereof.
At this point it must be noted that if the children of traitors have possession of, or may look forward
to possession of, something the direct right over which belongs not to them but to the people or the
king, this may be taken away from them by a kind of right of ownership; the exercise of such right,
however, at the same time may turn into a punishment of those who have done the wrong. As an
illustration we may recall that the children of Antiphanes [Antiphon], on the ground that he was a
traitor, ‘were declared disqualified for honors,’ as Plutarch recounts; that is, they were excluded
from public offices,’ as were the children of those proscribed by Sulla in Rome. Likewise in the law
of Arcadius already mentioned there is this reasonable restraint upon the children,’ that they may
attain to no civil and no military offices.’

With regard to slavery, in what manner and to what degree it may without injustice be transmitted
to children, we have explained elsewhere.

XVII.   Subjects may not properly be punished for a wrong committed by their king.
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1.  What we have said with regard to the inflicting of evil upon children because of the wrong-doings
of their parents may be applied also in the case of a people that is truly subject (for a people that is
not subject may be punished because of its own guilt, that is for its negligence, as we have said), if
the question is raised whether such a people may suffer for the crimes of its king or its rulers. At
present we are not inquiring whether the consent of the people itself is, involved, or whether there
has been any other act on the part of the people deserving of punishment; we are concerned merely
with the relation which arises from the nature of the body whose head is the,, king, and whose
members are the other citizens.

2.  It is true that because of David’s sin God consumed the people: with a pestilence, although they
were innocent, as David thought, but God had the supreme right over their lives. In reality, it was
not the people but David who was thus punished; for, as a Christian writer says, ‘the most grievous
punishment of kings who have sinned is the punishment inflicted upon their people.’ As the same
writer remarks, this is as if some one who had sinned with his hand should be scourged on his back.
In a similar discussion Plutarch says that this must be regarded as the cauterizing of a thumb by a
physician in order to heal the thigh. Why it is not permissible for men to inflict such punishments
we have already shown.

XVIII.   Individuals, who have not consented thereto, cannot be punished for the wrong-doing
of the community.
The same principle must be applied with respect to the infliction., of harm upon individuals who
have not given their consent, in the"" case of a wrong done by the community, that is so far as their
interest as individuals is concerned.

XIX.  Heirs are not subject to punishment as such; reasons therefor.
The heir is bound to discharge other obligations, but not to undergo punishment,’ as Paul the jurist
wrote: ‘If anyone has been condemned to punishment, it is agreed by the interpreters of the law that
this does not pass to his heirs.’ The true reason is that the heir represents the person of the deceased,
not in what he deserved, which is purely personal, but in his property,’ to which, according to a
custom established in connection with ownership, attach the debts owed to any one in consequence
of unequal distribution of things.

Dio of Prusa says in his address to the Rhodians: ‘They are responsible for all debts, those of their
ancestors not less than their own, contracted with any persons from the founding of their race. For
you will not say that the inheritance has been refused by them.’

XX.  Nevertheless heirs may be subject to punishment if this has passed over into an obligation
of another kind.
From what has been said, it follows that if, apart from what the deceased deserved, some new cause
of liability has arisen, then that which was in the penalty may become an obligation of the heir,
although not strictly as a penalty. Thus in one case, after a judicial sentence in another, after the
settlement of a suit (these things give the force of a contract), a pecuniary penalty will become an
obligation of the heir as well as those things which were introduced into the agreement. For now a
new cause of liability has developed.
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CHAPTER 22
On Unjust Causes [Of Wars]

I.   The distinction between justifiable and persuasive causes is explained.
1.  We said above, when we set out to treat the causes of wars that some were justifiable, others
persuasive. Polybius, who was the first to observe this distinction, calls the former ‘pretexts,’
because they are wont to be openly alleged (Livy sometimes employs the term ‘claim ‘), and the
latter by the name of the class, ‘causes.’

2.  Thus in the war of Alexander against Darius the ‘pretext’ was the avenging of the injuries which
the Persians had inflicted upon the Greeks, while the ‘cause’ was the desire for renown, empire, and
riches, to which was added a great expectation of an easy victory arising from the expeditions of
Xenophon and Agesilaus. The ‘pretext’ of the Second Punic War was the dispute over Saguntum,
but the cause was the anger of the Carthaginians at the agreements which the Romans had extorted
from them in times of adversity, and the encouragement which they derived from their successes in
Spain, as was observed by Polybius. Likewise Thucydides thinks that the true cause of the
Peloponnesian War was the power of Athens, which was on the increase and was regarded with
suspicion by the Lacedaemonians, but that the pretext was the dispute over Corcyra, that over
Potidaea, and other points of difference; in this, however, he confuses the terms ‘cause’ and
‘pretext.’‘

The same distinction appears in the speech of the Campanians to the Romans, when they said that
they fought against the Samnites nominally on behalf of the Sidicini, but in reality for themselves;
because they saw that when the Sidicini had been consumed the conflagration would spread to them.
Livy records also that Antiochus made war upon the Romans alleging as his reasons the execution
of Barcillas and some other occurrences, but really because he had conceived great hopes of success
from the decline in Roman discipline. In like manner Plutarch observes that Cicero incorrectly
taunted Antony with being the cause of the civil war, since Caesar, having already decided upon
war, merely found in Antony his pretext.’

II.   Wars which lack causes of either sort are wars of savages.
There are some who rush into war without a cause of either sort, led, as Tacitus says, by the desire
of incurring danger for its own sake. But the offence of these men is more than human; Aristotle
calls it ‘the savagery of wild beasts.’ Concerning such persons Seneca wrote: ‘I can say that this is
not cruelty, but ferocity,’ which delights in savagery. We can call it madness; for there are various
sorts of madness, and none is more unmistakable than that which turns to the slaughter and butchery
of men.’

Altogether similar to this expression of opinion is that of Aristotle, in the last book of the
Nicomachean Ethics: ‘For anyone would seem to be absolutely murderous if he should make
enemies of his friends in order that there might be fighting and bloodshed.’ Said Dio of Prusa: ‘To
wage war and to fight without a pretext, what else is this than utter madness and a craving for evils
arising therefrom?’ The same idea is expressed by Seneca in his fourth Letter: ‘No one proceeds to
shed human blood for its own sake, or at any rate only few do so.’
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III.   Wars which have persuasive but not justifying causes are wars of robbers.
1.  In most cases those who go to war have persuasive causes, either with or without justifiable
causes. There are some indeed who clearly ignore justifiable causes. To these we may apply the
dictum uttered by the Roman jurists, that the man is a robber who, when asked the origin of his
possession, adduces none other than the fact of possession.’

With regard to those who advocate war Aristotle says: ‘Do they oftentimes give no thought to the
injustice of enslaving neighbors and those who have done no wrong? ‘

2.  Such a one was Brennus, who was wont to say that all things belonged to the stronger. Such, in
the view of Silius Italicus, was Hannibal, for whom

The sword
The place of treaties and of justice took.

Such was Attila, and such were those whose lips are made to say:

The issue of the war and not its cause
We seek;

again

Guilt will be his who in this battle fails;

and

When fortune’s at its height, strength is the same as right.

To these you may fitly apply the saying of Augustine: ‘To make war upon our neighbors, and thence
to advance against others, and from the mere lust of ruling to crush peoples who have not troubled
us, what must we call this but wholesale robbery?’ Of wars of this type Velleius says: ‘They are
wars entered upon for no good reasons, but for the gain they bring.’ In the first book of Cicero, On
Duties, we read: ‘That exaltation of spirit seen in times of danger and toil, if it is devoid of justice,
not only has in it no quality of virtue, but rather is a manifestation of a brutality that is hardened to
all human feeling.’ Andronicus of Rhodes declared: ‘Those who, for the sake of great gains, take
things whence they should not, are called wicked, impious and unjust. In this class are tyrants,’ and
those who lay waste cities.’

IV.   There are certain causes which present a false appearance of justice.
Others allege causes which they claim to be justifiable, but which, when examined in the light of
right reason, are found to be unjust. In such cases, as Livy says, it is clear that a decision based not
on right but on violence is sought. Very many kings, says Plutarch, make use of the two terms, peace
and war, as if they were coins, to obtain not what is right but what is advantageous.

Now causes which are unjust may, up to a certain point, be recognized from the foregoing discussion
of just causes. What is straight is in fact a guide to what is crooked. For the sake of clearness,
however, we proceed to mention the principal kinds of unjust causes.
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V.   Such a cause is the fear of something uncertain.
1.  We have said above that fear with respect to a neighboring power is not a sufficient cause. For
in order that a self-defense may be lawful it must be necessary; and it is not necessary unless we are
certain, not only regarding the power of our neighbor, but also regarding his intention; the degree
of certainty required is that which is accepted in morals.

2.  Wherefore we can in no wise approve the view of those who declare that it is a just cause of war
when a neighbor who is restrained by no agreement builds a fortress on his own soil, or some other
fortification which may some day cause us harm. Against the fears which arise from such actions
we must resort to counter-fortifications on our own land and other similar remedies, but not to force
of arms. The wars of the Romans against Philip of Macedon, and of Lysimachus against Demetrius,
were, therefore, unjust, unless there was some other cause for them.

I am greatly pleased with what Tacitus says of the Chauci: ‘The noblest people of the Germans, who
choose to defend their greatness by justice alone, without greed, without lawlessness. They are
peaceful and retiring. They provoke no wars; they do not ravage with plunderings and brigandage.
This is the outstanding evidence of their worth and power, that their position of superiority has not
been attained by wrongful means. Yet all have arms in readiness, and, if the situation demands, they
provide an army. They have great numbers of men and horses, and their reputation remains the same
even though they are at peace.’

VI.   Another such cause is advantage apart from necessity.
Advantage does not confer the same right as necessity.

VII.   A cause of war presenting the appearance of justice is the refusal of marriage, when there
is a great abundance of marriageable women.
So, when there is abundant opportunity for marriage, a refusal of marriage cannot furnish a cause
for war; although in former times Hercules seized upon such a cause against Eurytus, and Darius’
against the Scythians.

VIII.   Such a cause, again, is the desire for richer land.
The desire to change abode, in order that by abandoning swamps and wildernesses a more fruitful
soil may be acquired, does not afford a just cause for war. Tacitus says that this was a cause of
warfare among the ancient Germans.

IX.  Such a cause is also the discovery of things previously taken over by others.
Equally shameless is it to claim for oneself by right of discovery what is held by another, even
though the occupant may be ‘wicked, may hold wrong views about God, or may be dull of wit. For
discovery applies to those things which belong to no one.

X.  What course is to be followed if the previous occupants are insane.
1.  For the exercise of ownership neither moral nor religious virtue, nor intellectual excellence, is
a requirement; except that the view seems defensible that, if there exist any peoples wholly deprived
of the use of reason, these cannot have ownership, but merely for charity’s sake there is due to them
what is necessary to maintain life. What we have said elsewhere regarding the maintenance of
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ownership, which universal common law guarantees on behalf of minors and insane persons, applies
to those peoples with whom there exists an interchange of agreements; but such are not peoples
absolutely deprived of reason, if any of this sort are to be found, which I very much doubt.

2.  The Greeks were, therefore, wrong in saying that the barbarians were their enemies as it were by
nature, because of their differences in customs, perhaps also because the barbarians seemed to be
inferior to them in intellect. However, to what extent ownership may be taken away because of
vicious crimes, which offend against both nature and human society, is another question, which we
just now discussed when dealing with the right of punishments.

XI.   On unjust cause of war is the desire for freedom among a subject people.
Liberty, whether of individuals or of states, that is ‘autonomy,’ cannot give the right to war, just as
if by nature and at all times liberty was adapted to all persons.’ For when liberty is said to be an
attribute by nature of men and of peoples this must be understood of the law of nature which
precedes all human conditions, and of liberty ‘by exemption,’ not of that which is ‘by opposition’;
that is to say, that by nature no one is a slave, but not that man has the right never to enter slavery,
for in that sense no one is free.

Here applies the saying of Albutius: ‘No one is born free, no one a slave; it is after birth that fortune
has imposed these distinctions upon individuals.’ Also that of Aristotle: ‘By law, one man is a slave
and another free.’ Wherefore those who from a lawful cause have come into personal or political
slavery ought to be satisfied with their state, as Paul the Apostle teaches in the words: ‘Hast thou
been called to be a slave? Be not concerned thereat.’

XII.   An unjust cause of war also is the desire to rule others against their will on the pretext that
it is for their good.
Not less iniquitous is it to desire by arms to subdue other men, as if they deserved to be enslaved,
and were such as the philosophers at times call slaves by nature. For even if something is
advantageous for any one, the right is not forthwith conferred upon me to impose this upon him by
force. For those who have the use of their reason ought to have the free choice of what is
advantageous or not advantageous, unless another has acquired a certain right over them.

With infants the case is clearly different; for since they do not have the right of exercising
‘independence of action’ and of directing their own movements, nature confers the control over them
upon persons who undertake it and are fitted therefor.

XIII.   An unjust cause of war is the title to universal empire which some give to the Emperor, and
which is shown to be inapplicable.
1.  I should hardly trouble to add that the title which certain persons give to the Roman Emperor is
absurd, as if he had the right of ruling over even the most distant and hitherto unknown peoples,
were it not that Bartolus, long considered first among jurists, had dared to pronounce him a heretic
who denies to the Emperor this title. His ground, forsooth, is that the Emperor at times calls himself
lord of the world, and that in the sacred writings that empire, which later writers call Romania,’ is
designated as ‘the inhabited world.’‘ Of like character is this expression:



Hugo Grotius: The Law of War and Peace (1625) Page 363

©  Copyright 2005 Lonang Institute

Now the whole earth the victorious Roman held,

as are many similar expressions used in a broad sense, or in hyperbole, or in high praise; as when,
in the same Holy Writ, Judaea alone often appears under the designation of’ the inhabited world.’
It is in this sense that we are to take the ancient saying of the Jews that the city of Jerusalem is
situate in the center of the earth, that is in the center of Judaea,’ just as Delphi, in the middle of
Greece, is likewise called the navel of the world.

Nor should any one be influenced by the arguments of Dante, by which he strives to prove that such
a right belongs to the Emperor because that is advantageous for the human race. The advantages
which it brings are in fact offset by its disadvantages. For as a ship may attain to such a size that it
cannot be steered, so also the number of inhabitants and the distance between places may be so great
as not to tolerate a single government.

2.  Again, even if we should grant that the ascription of such a right to the Emperor is advantageous,
the right to rule by no means follows, since this cannot come into existence except by consent or by
punishment. The Roman Emperor at present does not have this right even over all the former
possessions of the Roman people; for as many of these were acquired by war, so by war they have
been lost; while others by treaties, others still by abandonment, have passed under the authority of
other nations or kings.’ Some states, too, that were once completely subject, later began to be subject
only in part, or merely federated on unequal terms. For all these ways either of losing or of
modifying a right are not less valid against the Roman Emperor than against others.

XIV.   An unjust cause of war is the title to universal empire which others give to the Church, and
which also is shown to be inapplicable.
1.  There have also been some who claimed for the Church a right over the peoples even of the
hitherto unknown parts of the earth, although the Apostle Paul himself clearly stated that he did not
have the right to judge those who are outside the bounds of Christendom, saying: ‘For what have
I to do with judging them that are without?’ (1Corinthians 5:12).

Yet the right of judging possessed by the Apostles, even although it extended in its own way to
earthly things, was of a heavenly nature, so to say, and not of earthly quality; it was to be exercised
indeed not by the sword and scourge but by the word of God enunciated in general terms and applied
to particular conditions, through the revelation or denial of the signs of divine grace, according as
each might deserve; in last resort even by a punishment not according to nature but from a higher
source than nature, therefore emanating from God. A punishment of this kind appeared in the cases
of Ananias, Elymas, Hymenaeus, and others.

2.  Christ Himself, the source of all ecclesiastical power, whose life is set as an example to the
Church, in so far as it is His Church, declared that His kingdom was not of this world, that is, of the
same character as other kingdoms; adding that otherwise He might make use of soldiers in the
manner of other kings. As it was, if He had wished to call for legions, He would have called for
legions not of men but of Angels (Matthew 26:53). Whatever He did by right of authority vested in
Himself, He did not by human but by divine power, even when He cast the money-changers out of
the Temple. For on that occasion also the scourge was a sign, not an instrument, of divine anger; as
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at other times the spittle and oil were a symbol of healing,’ not a remedy.

Augustine thus comments on the passage of John referred to:

Hear then, ye Jews and Gentiles; hear, O circumcision; hear, O uncircumcision; hear,
all ye kingdoms of the earth! I do not interfere with your rule in this world ‘ My
kingdom is not of this world.’ Fear ye not with the utterly empty fear with which the
elder Herod trembled when the birth of Christ was announced, and slew so many
children in order that death might reach that child; for he was rendered more cruel
by his fear than by his anger.

‘My kingdom,’ He said, ‘is not of this world.’ What more do ye seek? Come to the
kingdom that is not of this world; come believing, and rage not through fear.

3.  Among other things Paul forbids the bishop to use force (2Timothy 3:2). Chrysostom said that
‘to rule by compulsion,’ the compulsion, of course, which is derived from human power, ‘is the right
of kings, not of bishops.’ Elsewhere he declares: ‘Power has not been given to us to restrain men
from crimes by the authority of our sentences,’ sentences, that is, which involve the right of
execution by royal or military power, or the deprivation of any human right whatsoever.’ He says
also that the bishop should perform his office ‘not by compulsion but by persuasion.’ From this it
is abundantly clear that bishops, as such, have no right to rule over men in the manner of this world.
In comparing the king and the bishop, Jerome declares that ‘the former is set over unwilling, the
latter over willing subjects.’

4.  The question whether even kings may use armed force as a means of punishment against those
who reject the Christian religion we have previously discussed, so far as is necessary for our
purpose, in the chapter ‘On Punishments.’

XV.   An unjust cause of war is also the desire to fulfil prophecies, without the command of God.
Not without reason shall I give this warning, that the hope derived from an interpretation of divine
prophecies does not furnish a just cause of war. For from a comparison of modern with ancient
events I foresee the danger of great evil from this source, unless we guard against it. Apart from the
fact that without prophetic inspiration it is hardly possible to interpret with certainty prophecies that
have not yet been fulfilled, even the times set for the coming of things that are certain may be hidden
from us. Finally a prediction, unless it is a definite command of God, confers no right, since the
things which God foretells He often permits to be accomplished through the agency of wicked men
or base deeds.

XVI.   An unjust cause of war is also the desire to obtain something that is owed by an obligation
not strictly legal but arising from some other source.
This principle, too, must be recognized. If a person owes a debt that is not an obligation from the
point of view of strict justice, but arises from some other virtue, such as generosity, gratitude, pity
or charity, this debt cannot be collected by armed force any more than in a court of law. For either
procedure it is not enough that the demand which is made ought to be met for a moral reason, but
in addition we must possess some right to enforce it.
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This right is at times conferred by divine and human laws even in the case of obligations that arise
from other virtues; and when this happens there arises a new cause of indebtedness, which relates
to justice. When this is lacking, a war undertaken on such grounds is unjust, such as the Roman war
against the King of Cyprus on the charge of ingratitude. He who confers a kindness has no right to
demand gratitude; otherwise there would be an agreement, not an act of kindness.

XVII.   The difference between a war the cause of which is unjust and a war in which there is a
wrong of another kind; and the different effects of each.
1.  It is to be observed that this often happens, that a just cause for a war may in fact exist, but that
in making war a wrong may arise from the intent of the party who engages in hostilities. This may
come about either because some other thing, not in itself unlawful, in a greater degree and more
effectively influences his purpose than the right itself, as, for example, an eager desire for honor,’
or some advantage, whether private or public, which is expected from the war considered apart from
its justifiable cause. Or there may be present a manifestly unlawful desire, such as the delight of him
who has pleasure in another’s ill, without regard to what is good. From this point of view Aristides
in his oration On the Alliance says that the Phocians perished in accordance with their deserts, but
that Philip did not act rightly when he overthrew them, seeing that he did not act out of zeal for
religion, as he pretended, but in order to extend his empire.

2.  ‘The sole cause of warfare, and that an ancient one,’ says Sallust, ‘is a deeply rooted desire for
power and riches.’ ‘Gold and wealth, the chief causes of wars,’ we find in Tacitus. In a tragedy we
read:

Impious lust of gain and wrath impetuous
Have broken the alliance.

With these quotations you may rightly associate the passage of Augustine: ‘The eager desire to
injure, the cruelty of vengeance, the unappeased and unappeasable mind, the savagery of rebellion,
the lust of ruling, and whatever else there is akin, these are the things which are justly censured in
warfare.’

3.  However, when a justifiable cause is not wanting, while these things do indeed convict of wrong
the party that makes war, yet they do not render the war itself, properly speaking, unlawful. Hence
no restitution is due as a result of a war undertaken under such conditions.
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CHAPTER 23
On Doubtful Causes of War

I.   On the source of the causes of doubt in moral questions.
What Aristotle wrote is perfectly true, that certainty is not to be found in moral questions in the same
degree as in mathematical science. This comes from the fact that mathematical science completely
separates forms from substance, and that the forms themselves are generally such that between two
of them there is no intermediate form,’ just as there is no mean between a straight and a curved line.
In moral questions, on the contrary, even trifling circumstances alter the substance, and the forms,
which are the subject of inquiry, are wont to have something intermediate, which is of such scope
that it approaches now more closely to this, now to that extreme.

Thus it comes about that between what should be done and what it is wrong to do there is a mean,
that which is permissible; and this is now closer to the former, now to the latter. Hence there often
comes a moment of doubt, just as when day passes into night, or when cold water slowly becomes
warm. This is what Aristotle means when he says: ‘Oftentimes it is hard to decide what choice one
should make.’ Andronicus of Rhodes states the matter thus: ‘It is hard to distinguish what is truly
just from that which appears to be so.’

II.   Nothing is to be done contrary to the dictates of one’s mind, however erroneous they may be.
1.  First of all we must hold to the principle that, even if something is in itself just, when it is done
by one who, taking everything into consideration, considers it unjust, the act is vicious. This in fact
is what the Apostle Paul meant by saying, ‘Whatsoever is not of faith, is sin,’ where ‘faith’ signifies
the judgement of the mind on the matter. For God has given the power of judgement as a guide for
human actions, and if this is treated with contempt the mind becomes brutish.

2.  Nevertheless, it often happens that the judgement presents no certainty, but is undecided. If this
indecision cannot be dissipated by careful consideration, we must follow the precept of Cicero’ That
is a good rule which they lay down who bid you not to do a thing when you are in doubt whether
it is right or wrong.’ The, Jewish teachers also say: ‘Hold aloof from a doubtful matter.’

This course, however, cannot be pursued where one really must; do one of two things, and yet is in
doubt whether either is right,, In that case he will be allowed to choose that which appears to him;
to be less wrong. For always, when a choice cannot be avoided, the lesser evil assumes the aspect
of the good. ‘We must take the least, among evils,’ says Aristotle; and Cicero, ‘Of evils one must
choose: the least.’ Quintilian writes: ‘In a comparison of evils, the lesser evil takes the place of the
good.’

III.   One’s judgement may be influenced in either direction by arguments from facts.
Very often in a doubtful matter, however, after some investigation the mind does not remain neutral
but is influenced to this side or that by arguments drawn from the facts, or by the opinion which it
gathers from other men who express their view of the matter; For here also is the saying of Hesiod
true, that the most excellent thing is to be wise of one’s self; the next best, to be directed by. the help
of others.
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Arguments from the facts are drawn from causes, effects, and ‘other collateral circumstances.

IV.   One’s judgement may be influenced in either direction by authority.
To consider aright the arguments to which we have made reference, one must have a certain degree
of experience and skill. Those who do not have such skill and experience are bound to listen to the
counsels of the wise, in order that they may rightly mold their practical judgement. For, on the
testimony of Aristotle, ‘things generally admitted,’ or probable things, ‘are those which seem so to
all, or to the majority, or at any rate to those who are wise; and again, of the wise, either to all, or
to the majority, or to the more eminent.’ This method of judging is especially employed by kings,
who hardly have the time to learn or to weigh thoroughly the principles of the branches of
knowledge.

The throng of wise men makes the ruler wise.

Aristides, addressing the Rhodians in his discourse On Concord, said that just as in questions of fact
that is held to be true which is supported by the most and especially competent witnesses, so in
matters of judgement we must follow the opinions which are supported by the more numerous and
most eminent counselors. Thus the ancient Romans used not to make war without consulting the
college of the Fetials, organized for this purpose, and the Christian Emperors rarely did so without
giving a hearing to the bishops, that they might be advised of anything which might give rise to
religious scruples.

V.   If in a weighty matter there is doubt on both sides, and one of two courses must be chosen,
that which is the safer is to be adopted.
1.  In many controversies it may happen that strong arguments are forthcoming in support of both
sides, whether drawn from the facts in the case or supported by the authority of others. When this
occurs, if the matters which are in question are of slight moment the choice may evidently be free
from harm, no matter on which side it may fall. But if the question is one of great importance, such
as the infliction of capital punishment, in that case, because of the great difference between the
courses to be chosen, the safer is to be preferred,’ as is commonly said:

Nevertheless ‘tis better on this side to err.

And so it is better to acquit one who is guilty than to condemn one who is innocent.

2.  The author of the Problems which are attributed to Aristotle  says: ‘Each of us would prefer to
acquit a guilty man on the ground that he had not done wrong than to condemn an innocent man for
having done wrong’ (in this passage μη αδικουντος is commonly read for αδικουντος, and
conversely). Shortly after he adds the reason, which we have already given: ‘For, whenever anyone
is in doubt, he must choose that in which there is less wrong.’ Antiphon declares: ‘If it is necessary
to err in any way, it is more in accordance with right to set free without justification than wrongfully
to condemn. For in the one case a mistake is made, but the condemnation of an innocent person is
a crime.’

VI.   Whence it follows that in case of doubt we must refrain from war.
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Now war is of the utmost importance, seeing that in consequence of war a great many sufferings
usually fall upon even innocent persons, Therefore in the midst of divergent opinions we must lean
towards peace. Silius Italicus praises Fabius, for:

With cautious mind the future did he scan,
Nor took delight
To stir up war for causes
Slight and doubtful.

There are, moreover, three methods by which disputes may be prevented from breaking out into
wars.

VII.   First, war may be obviated by a conference.
1.  The first method is by a conference. Says Cicero: ‘Since there are two methods of settling a
difference, the one by argument, the other by force, and since the former is characteristic of men,
the latter of beasts, we should have recourse to the second only when it is not permitted to use the
first.’ And Terence has this:

The wise man should try all things before arms;
 How know you if my bidding she will do
Without constraint?

Apollonius Rhodius said:

Not at once with force ere with words we try to win him;

and Euripides:

With words shall I try to win; if that fails, then with force.

The same author in his Suppliants thus rebukes the states which have failed to try this method:

You too, O cities, that by slaughter prefer
To decide what words might settle.

Again, in the Iphigenia in Aulis, Achilles says:

If he obeys the right, no need have you of aid
From me; in this alone is there enough of safety.
At once a friend’s good will shall I retain,
And from my whole array less censure have,
If this by reason, not by strife, I settle.

Also, in his Phoenician Maidens, we read this:
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For parley will accomplish all
That foemen’s steel would e’er effect.

The same thought is more fully expressed in Livy by Phaeneas: ‘To avoid the necessity of fighting,
men voluntarily relinquish many things which they could not be compelled to give up by war and
force.’ In Book VII of Herodotus, Mardonius criticizes the Greeks in this regard: ‘They ought,
speaking the same tongue, to settle their controversies by the use of heralds and envoys rather than
by battle.’

2.  In Dionysius of Halicarnassus Coriolanus declares: ‘Not to desire the things of others, but to
demand the things that are one’s own and, if these are not obtained,  to fight for them, all would
agree is fair.’ In the same Dionysius King Tullus says: ‘The things that cannot be settled by words
are decided by arms.’ In Tacitus Vologeses uses these words: ‘What my ancestors had won I should
have preferred to retain by justice rather than blood, by reason rather than arms.’ Says King
Theodoric: ‘Then only is it expedient to resort to arms when justice cannot find a place among our
adversaries.’

VIII.   Second, war may be obviated by arbitration; with a discussion of the duty of Christian
kings in regard to warring parties.
1.  The second method is by agreement to arbitrate.’ This is applicable among those who have no
common judicial authority.  ‘It is not lawful,’ says Thucydides,’ to proceed against one who offers
arbitration, just as against a wrong-doer.’ Thus, as Diodorus relates, Adrastus and Amphiaraus
entrusted to Eriphyle the decision regarding the kingdom of Argos. Concerning Salamis three
Lacedaemonians were chosen to judge between the Athenians and the Megareans. In Thucydides,
who was just now quoted, the Corcyreans notify the Corinthians that they are ready to adjust their
disputes before cities of the Peloponnesus upon which they shall mutually agree. Aristides praises
Pericles because, to avoid war, he desired ‘to reach an agreement before a tribunal regarding their
differences.’ Isocrates [Aeschines], in his speech Against Ctesiphon, commends Philip of Macedon
for being ready’ to entrust to some fair and impartial city’ the settlement of the differences which
he had with the Athenians.

2.  In like manner in former times the people of Ardea and Aricia, and afterwards the Neapolitans
and the inhabitants of Nola, submitted their disputes to the judgement of the Roman people. The
Samnites in a controversy with the Romans appealed to mutual friends. Cyrus brings in the king of
India as an arbiter between himself and the king of Assyria. The Carthaginians in their quarrel with
Masinissa appealed to legal tribunals in order to escape war.

In Livy the Romans themselves in the case of a controversy with the Samnites appeal to common
allies. Philip of Macedon in his dispute with the Greeks says that he will accept the decision of
peoples with whom both parties may be at peace. At the request of the Parthians and Armenians
Pompey appointed arbitrators to fix their boundaries. Plutarch says that this was the chief duty of
the Roman Fetiales, ‘not to permit military operations before all hope of a judicial settlement was
cut off.’ Regarding the Druids in Gaul Strabo says: ‘Formerly they both served as arbitrators
between those at war and often separated those who were about to engage in battle.’ The same
author bears witness that in Spain the priests discharged the same function.
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3.  Especially, however, Christian kings and states are bound to pursue this method of avoiding
wars.’ For if certain arbiters were established both by Jews and by Christians in order that the
sentences of strange judges might be avoided by those of the true faith, and this was prescribed by
Paul, how much more should this be done to avoid a far greater disadvantage, that is, war? Thus
Tertullian argues somewhere that the Christian must not serve as a soldier, seeing that he is not even
permitted to go to law; but this argument, in accordance with what we have said in another place,
is to be interpreted with a certain degree of moderation.

4.  Both for this and for other reasons it would be advantageous, indeed in a degree necessary, to
hold certain conferences of Christian powers, where those who have no interest at stake may settle
the disputes of others, and where, in fact, steps may be taken to compel parties to accept peace on
fair terms. Diodorus and Strabo relate that this was the function of the Druids among the Gauls. We
read also  that the kings of the Franks entrusted the decision on the division of their kingdom to their
leading men.

IX.  Third, war may be obviated even by lot.
The third method is by lot. The use of the lot for this purpose was recommended by Dio Chrysostom
in his second speech Against Fortune, and much earlier by Solomon (Proverbs 18:18).

X.  Whether single combat may be permitted as a means of avoiding war.
1.  Something akin to the lot, furthermore, is single combat. Resort to single combat it does not seem
necessary altogether to reject ‘if two persons, whose disputes would otherwise afflict whole peoples
with very serious evils,’ are ready to settle their dispute by arms, as in olden times Hyllus and
Echemus for the Peloponnesus, Hyperochus,, and Phemius for the country adjacent to the Inachus,
Pyraechma at Aetolian and Degmenus the Epean for Elis, and Corbis and Orsua for Iba. In fact it
seems clear that, if the combatants should themselves not act aright, assuredly the decision might
be accepted by their states as the lesser evil. According to Livy, Metius addressed Tullus as follows:

Let us Follow some course by which it may be decided which people shall rule the
other, without a great disaster and without much bloodshed of either people.

Strabo says that this was the ancient custom of the Greeks; and in Virgil Aeneas says that it was
right that the dispute between himself and Turnus should be decided in this way.

2.  This, among other customs of the ancient Franks, is strongly commended by Agathias in his first
book, and I shall cite his own words because they are notable

But if it should happen that any disputes arise between their kings, then all form a
line of battle for the purpose of waging war and reaching a decision by force of arms,
and they march to meet one another. But when the armies on either side behold each
other, straightway they cast aside their anger and change to friendship, and they bid
their kings to settle their disputes rather by arbitration. If these are unwilling to do
this, they bid their kings to fight in single combat and incur danger in their own
persons, on the ground that it is not just and right, nor in accord with the practices
of their forefathers, that because of their private enmity they should weaken or
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destroy the common good.

Immediately, therefore, they disband their armies; with the restoration of peace they
enjoy intercourse with one another in safety, since the causes of the troubles have
been removed. So great among their subjects is the zeal for justice and the love of
country; and, on the other hand, the spirit of their rulers is mild and easily
persuadable by their subjects.

XI.   Where the doubt on either side is equal, he who is in possession has the more advantageous
position.
Although when the cause involves doubt each party is bound to try to find conditions under which
war may be avoided, nevertheless the party who asserts claims is under greater obligation to do this
than the party who is in possession.’ For it is in accordance not only with the civil but also with the
law of nature, that when each party; has a cause equally just the case of the party having possession
is the better. The reason for this we have adduced elsewhere from the, Problems which are attributed
to Aristotle.

At this point we must add that war cannot permissibly be waged by him who knows that he has a
just cause but has not adequate proofs to convince the possessor of the injustice of his possession;
the reason is that he does not have the right to compel the other to surrender possession.

XII.   When the doubt on either side is equal, if neither party is in possession the thing under
dispute should be divided.
In cases in which the right is in doubt, and neither party is in possession, or each holds possession
in an equal measure, he is to be considered in the wrong who rejects a proposed division of the thing
under dispute.

XIII.   The question whether a war may be just from the view point of both parties is discussed,
with many qualifications.
1.  From what we have said it is possible to reach a decision ‘regarding the question, which has been
discussed by many, whether, if we take into consideration the prime movers, a war may be
considered just from the point of view of each of the opposing sides.

We must distinguish various interpretations of the word ‘just.’;Now a thing is called just either from
its cause, or because of its effects; and again, if from its cause, either ‘in the particular ‘sense of
justice, or in the general sense in which all right conduct comes under this name. Further, the
particular sense may cover either that which concerns the deed, or that which concerns the doer; for
sometimes the doer himself is said to act justly so long as he does not act unjustly, even if that which
he does is not just. This distinction between ‘acting wrongly’ (το αδικειν) and ‘doing that which
is unjust’ (το αδικον πραττειν) is rightly made by Aristotle.

2.  In the particular sense and with reference to the thing itself, a war cannot be just on both sides,
just as a legal claim cannot; the reason is that by the very nature of the case a moral quality cannot
be given to opposites as to doing and restraining. Yet it may actually happen that neither of the
warring parties does wrong. No one acts unjustly without knowing that he is doing an unjust thing,
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but in this "respect many are ignorant. Thus either party may justly, that is in good faith, plead his
case. For both in law and in fact many things out of which a right arises ordinarily escape the notice
of men.

3.  In the general sense that is usually called just which is free from all blame on the part of the doer.
However, many things are done without right and yet without guilt, because of unavoidable
ignorance. An example of this is the case of those who fail to observe a law of which they are
ignorant through no fault of their own, after the law itself has been promulgated and a sufficient time
has elapsed’‘ for them to know of it. So it may happen in the case of legal claims also, that each
party is guiltless, not only of injustice, but also of any other fault; this is especially true where each
party, or even one of the two, pleads not in his own name but in the name of another, for example
because of his duty as a guardian, which cannot abandon a right even if it is uncertain.

In this sense Aristotle declares that in suits concerning a disputed’ right neither party is dishonorable
or, as he says,’ wicked.’ In agreement therewith Quintilian says that it may happen that an orator,
that is a good man, may speak on either side. Furthermore Aristotle also says that a judge is said to
judge justly in a twofold sense, for this means that he judges either’ as he ought,’ without any
ignorance, or; ‘in accordance with his own judgement.’ And in another place he says: ‘If a judge has
rendered judgement through ignorance, he is not unjust.’

4.  In the case of war, however, it is scarcely possible that rashness and lack of kindly feeling should
not play some part, because of the seriousness of the business. The seriousness of war is in all
respects such that, not satisfied with merely acceptable causes, it demands causes that are perfectly
evident.

5.  If we interpret the word ‘just’ in relation to certain legal effects, in this sense surely it may be
admitted that a war may be just from the point of view of either side; this will appear from what we
shall have to say later regarding a formal public war. So, in fact, a judgement not rendered according
to law, and possession without right, have certain legal effects.
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CHAPTER 24
Warnings Not to Undertake War Rashly, Even for Just Causes

I.   Often a right should be given up in order to avoid war.
1.  Although it does not seem properly to be a part of this work, which is entitled On the Law of
War, to inquire what other virtues enjoin or admonish with regard to war, nevertheless we must
proceed to correct an error, in order to prevent any one from thinking that, where a right has been
adequately established, either war should be waged forthwith, or even that war is permissible in all
cases. On the contrary it frequently happens that it is more upright and just to abandon one’s right.

That we may honorably neglect the care of our own lives in order that, to the best of our ability, we
may safeguard the life and eternal salvation of another, has been stated above in its proper place.
Such conduct is above all becoming for Christians. In this they imitate the most perfect example set
by Christ, for He was willing to die for us who were as yet ungodly and hostile (Romans 5:6). This
fact of itself much the more urges us not to follow up our own interests, or what may be due to us,
so far as to cause others the suffering that wars bring with them.

2.  That war is not to be undertaken for every just cause is the advice of Aristotle and of Polybius.
The ancients did not praise Hercules because he made war on Laomedon and Augeas on account of
the failure to receive recompense for his toil. Dio of Prusa, in his oration On War and Peace, says
that it is customary not only to inquire ‘whether an injury has been done by those upon whom it is
proposed to make war,’ but also ‘how great is the estimate of the damage done.’

II.   Especially the right to inflict punishments ought to be given up in order to avoid war.
1.  There are in truth many reasons which admonish us to forgo punishments. Let us observe how
many things fathers pass over in their sons; with regard to this there is a discourse of Cicero in Dio
Cassius. As Seneca says: ‘’Unless many great wrongs have overcome his patience, unless what he
fears is more than what he condemns, a father will not take up the pen for condemnation.’ This
differs but little from the saying of Phineus, in the account of Diodorus Siculus: ‘No father willingly
exacts punishment from his sons, unless by the enormity of their wicked deeds they overcome the
natural love of parents for their children’; and from that of Andronicus of Rhodes: ‘No father cuts
off his son unless he should be excessively wicked.’

2.  Now whoever wishes to punish another assumes in some measure the character of a ruler, that
is of a father. With this in mind, Augustine said to Count Marcellinus: ‘Perform, 0 Christian judge,
the function of a dutiful father.’ The Emperor Julian praises the saying of Pittacus, ‘who sets pardon
above vengeance.’ Libanius, in his oration on the riot at Antioch, says,’ Let him,’ who desires to be
like unto God, ‘take delight rather in forgoing punishments than in exacting them.’

3.  At times the circumstances of the case are such that to refrain from the exercise of one’s right is
not merely praiseworthy, but even obligatory, by reason of the love which we owe even to men who
are our enemies, whether this be viewed in itself or as the most sacred law of the Gospel demands.
From that point of view we have said that there are some persons for whose safety we ought to
desire to die, even if they should restrain us, because we know that they are necessary, or extremely
useful, to mankind in general. If Christ desires that some things be overlooked in order to avoid
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engaging in lawsuits, then in proportion as a war is more harmful than a lawsuit the more earnestly
must we believe that He desired us to pass over greater things in order to avoid going to war.

4.  ‘For a good man to surrender a part of his right is not only generous, but generally advantageous
also,’ is the saying of Ambrose. Aristides advises states to ‘come to terms and to pass over whatever
is of only moderate importance.’ As a reason he adds, ‘For among private persons also, you praise
those who are complaisant, and prefer to suffer some wrong rather than to dispute with any one.’
Xenophon in the sixth book of his Greek History says: ‘It is the duty of wise men not to undertake
war, even if the differences are no mean matters.’ And Apollonius in Philostratus advises: ‘War
ought not to be waged even for great things.’

III.   A right should be given up, especially by a king who has been wronged, in order to avoid
war.
1.  Regarding punishments it is first of all our duty, if not ‘;as men, assuredly as Christians,’ readily
and gladly to pardon the wrongs done to us, just as God pardons us in Christ (Ephesians 4:32). ‘To
be free from anger,’ says Josephus,’ ‘in respect to the things for which guilty men are liable to the
penalty of death, approaches the nature of God.’

2.  Seneca says of the prince:

Let him be far more ready in forgiving the wrongs done to himself, than those done
to others. For, just as the generous man is not one who gives from what belongs to
another but one who gives to another what he takes from himself so I shall not call
that prince gentle who is easy-going when another suffers, but him who, when
goaded by personal injuries, does not lose self-mastery; who perceives that it is the
mark of a great soul when a man possessing unlimited power endures wrongs, and
that nothing is more glorious than a prince who has received a wrong without
avenging it.

Quintilian says: ‘We shall persuade the prince to desire the praise won by humanity rather than the
pleasure derived from vengeance.’ In his praises of Gaius Caesar, Cicero puts in the first place the
fact that he was ‘wont to forget nothing except the wrongs’ done to himself.

According to Dio, in addressing Augustus, Livia said: ‘Most persons think that rulers should punish
those who do harm to the common interest, but should bear with those who cherish some enmity
against them.’ Antoninus the philosopher,’ in a speech to the senate, declared: ‘For in the case of
an Emperor the avenging of his own suffering is never pleasing; the more just it is, the more harsh
it seems.’ Ambrose in a letter to Theodosius wrote: ‘You have made a gift of your injury to the men
of Antioch.’ In his eulogy of the same Theodosius to the senate Themistius said: ‘The good king
should show himself superior to those who have wronged him, not in repaying injury, but in
conferring kindness.’

3.  Aristotle declares that one who is magnanimous is not ‘mindful of his wrongs.’ This is expressed
by Cicero in the words ‘Nothing is more worthy of a great and outstanding man than readiness to
be appeased, and forbearance.’ Signal examples of this exalted virtue are presented to us in Holy
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Writ, in the case of Moses (Numbers 11:12) and of David (2 Samuel 16:7).

This obligation to pardon rests upon us with greatest weight when either we too are conscious to
ourselves of some sin, or when the sin committed against us is the result of some human and
pardonable weakness, or when it is sufficiently clear that he who has wronged us is repentant. ‘There
is a limit of avenging and punishing,’ said Cicero, ‘and I do not know but that it is sufficient that he
who has wronged us should repent of his wrong-doing.’‘The wise man,’ said Seneca, ‘will remit
many penalties; he will save many persons whose character is not sound but is curable.’

These reasons for refraining from war have their origin in the love which we either owe to our
enemies or rightly manifest toward them.’

IV.   Even for the sake of one’s self and one’s dependants a ruler must often refrain from war.
1.  Often indeed we find an obligation resting on ourselves and ours s to prevent a recourse to arms.
Plutarch, in his Life of Numa, says that, after the Fetiales had declared that war could justly be
undertaken, the senate debated whether it would be advantageous to undertake the war.’ In one of
Christ’s parables it is said that, if a king has to strive in war with another king, he will first sit down,
as is the custom of those who take counsel seriously, and will weigh within himself whether he who
has ten thousand soldiers can be a match for an enemy who leads twice that number. If he sees that
he will not be a match for his adversary, before the foe comes within his borders he will send an
embassy with instructions to arrange a peace.

2.  In this way the people of Tusculum, by yielding everything and refusing nothing, gained peace
from the Romans. In Tacitus we find: ‘In vain was a cause of war sought against the Aedui. When
ordered to surrender money and weapons, of their own accord::they offered supplies in addition.’
Likewise Queen Amalasuntha informed the envoys of Justinian that she would not resist with armed
force.

3.  A limit in yielding may also be manifested, as Strabo records of Syrmus, king of the Triballi, who
forbade Alexander of Macedon to enter the island of Peuce, and at the same time honored him with
presents in order to show that he did what he did from a just cause of fear, and not from hatred or
contempt of Alexander.

What Euripides said concerning the states of Greece, you may apply to any others you may wish:

Whenever men proceed to vote on war
No one reflects that death hangs over him,
But each destruction for the other plans;
Had we, when casting votes, with our own eyes
The funerals beheld, the funerals as we voted,
Would not have perished war-frenzied Greece.

In Livy we read: ‘Place before your mind not only your resources, but also the power of fortune, and
War’s uncertainty.’ Also in Thucydides: ‘Reflect on the unexpected element in warfare before you
engage in it.’
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V.   Rules dictated by prudence regarding the choice between things that are good.
1.  When men weigh such matters as those mentioned, they deliberate in part regarding ends, not
indeed intermediate but ultimate ends; and in part regarding the means which lead thereto. The end
is always something good, or at least an avoidance of evil, which may take the place of a good.
Moreover, the means which lead to this or that end are not sought for their own sake but only in so
far as they lead to the ends in view. Wherefore, in deliberations the ends must be compared with one
another; and also the means which may be employed, the effective power of each for contributing
to the end, must be considered. For, as Aristotle rightly said, On the Movement of Animals: ‘The
purposes which produce actions are of two kinds, those arising from that which is good and those
arising from that which can be accomplished.’

For this sort of comparison there are three rules.

2.  The first of the rules is this. If, from the moral point of view at any rate, the matter under
consideration seems to have an equal effectiveness for good and for evil, it is to be chosen only if
the good has somewhat more of good than the evil has of evil. That is what Aristides states thus:
‘When the good is less than the evil, it is better to give up the good.’ In his description of a
large-souled man, Andronicus of Rhodes says that he will not incur dangers for any and every cause,
but only for causes that are of the highest importance.

3.  The second rule is: if the good and evil, which may proceed from the matter under consideration,
seem to be equal, it is only to be chosen if its effectiveness for good be greater than for evil.

The third is: if the good and the evil seem to be unequal, and the effectiveness for these things not
less unequal, then the thing is to be chosen only if its effectiveness for good is greater when
compared with its effectiveness for evil than the evil itself compared with the good; or if the good
is greater in comparison with the evil than the effectiveness for evil compared with that for good.

4.  These ideas we have presented in rather studied terms; but Cicero moves toward the same goal
by a more direct path when he says that we must avoid offering ourselves to dangers without cause,
for nothing could be more foolish than that; consequently in approaching dangers we should imitate
the practice of physicians, who cure by light treatments those who are not seriously ill, but are
compelled to apply dangerous and doubtful remedies to more serious diseases. Wherefore he says
that it is the part of a wise man, when a storm arises, to withstand it with all possible means,’
especially if you gain more good from a successful issue than evil from the risk incurred.’

5.  In another place Cicero says: ‘When no great advantage can be won, and even a slight failure
may do harm, what need is there to incur danger?’ Dio of Prusa in his Second Tarsus oration has
this: ‘Granted that that which is to be borne may be hard and unjust. Yet, if something unjust
happens, we ought not on that account to expose ourselves to misfortunes by striving against it.’ The
same writer, further on: ‘Just as, if such burdens press so heavily upon us that we are unable to
sustain them, we seek to cast them off; yet, if we are weighed down only moderately and with such
burdens that we see that either these or others more grievous must be borne, we adjust ourselves so
as to follow with our load as light as possible.’ Aristides, in his Second Sicilian Oration, says:
‘Whenever fear is greater than hope, why is it not right to take precautions? ‘
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VI.   An example in a deliberation between devotion to freedom and devotion to peace; whereby
the slaughter of a people may be avoided.
1.  Let us draw an illustration from the question which, as Tacitus relates, was once debated by the
Gallic states: ‘Whether they desired freedom or peace.’

By freedom, understand civil liberty, that is, the right of a state to be governed by itself. This right
is complete in a democratic state, but limited in an aristocratic state; it is especially complete in a
state where no citizen is excluded from office.

By peace, again, understand such a peace as will obviate a war of annihilation, that is, as Cicero
somewhere says in explaining this problem in the Greek tongue: ‘If the city should be likely for this
cause to endanger the lives of all.’ An example is where a correct forecast of the future seems to
augur almost no alternative but the ‘:destruction of a whole people. Such was the condition of the
people of Jerusalem when besieged by Titus. Everybody knows what Cato, who preferred to die
rather than obey a sole ruler, would have said ‘in this case. Here also apply the lines:

How easy is the virtuous act
By one’s own hand to flee from slavery;

and many other things of this sort.

2.  But right reason teaches otherwise. Life, to be sure, which affords the basis for all temporal and
the occasion for eternal blessings, is of greater value than liberty. This holds true whether you
consider: each aspect in the case of an individual or of a whole people. And so ‘:God Himself
reckons it as a benefit that He does not destroy men but casts them into slavery. And again, through
the prophet He advises the Jews to yield themselves as slaves to the Babylonians that they may not
perish of hunger and disease.’ Wherefore, although praised by the ancients,

The ills Saguntum hath, by Punic soldiery besieged,

should not be approved, nor the considerations leading thereto.

3.  The slaughter of a people in a case of this kind ought to be considered as the greatest possible
evil. Cicero in the second book On Invention gives an example of necessity. He says that it was
necessary for the people of Casilinum to surrender to Hannibal, although the necessity had this
qualification, ‘unless they preferred to perish by famine.’ On the Thebans who lived in the time of
Alexander of Macedon there is preserved this judgement of Diodorus Siculus: ‘They brought
complete destruction upon their country, in a spirit of courage rather than of prudence.’‘

4.  On Cato, whom we have mentioned, and on Scipio, both of whom declined to yield to Caesar
after his victory at Pharsalus, we find the following judgement in Plutarch: ‘They are to be blamed
for the needless destruction of many good men in Libya.’

5.  What I have said regarding liberty I wish to apply also to other desirable things, if the expectation
of a greater evil from the opposite side is warranted in a greater, or even in an equal, degree. As
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Aristides rightly says, it is the custom to save the ship by casting out the cargo, not the passengers.

VII.   He who is not much the stronger ought to refrain from exacting penalties.
In exacting penalties; moreover, this must be observed particularly, that war is not to be waged on
such a pretext against him whose forces are equal to our own. For, as in the case of a civil judge, he
who wishes to avenge crimes by armed force ought to be much more powerful than the other party.

Not merely prudence, in truth, or love of one’s own people, ordinarily demands that we refrain from
a dangerous war, but oftentimes justice also requires it; that is, rectorial justice, which from the very
nature of government binds the superior to care for his inferiors no less than it binds the inferiors
to obedience. From this follows the view rightly handed down by the theologians, that the king who
undertakes a war for trivial reasons, or to exact unnecessary penalties, is responsible to his subjects
for making good the losses which arise therefrom. For he perpetrates a crime, if not against the foe,
yet against his own people, by involving them in so serious an evil on such grounds. According to
Livy: ‘War is just for those for whom it is necessary, and arms are blameless for those who have no
hope left save in arms.’ Such a condition Ovid, in the first book of the Fasti, hopes for:

Arms let the soldier bear, that arms
He may restrain.

VIII.   It results that war is not to be undertaken, unless of necessity.
Therefore a cause for engaging in war which either may not be passed over, or ought not to be, is
exceptional; as for example when, as Florus says, rights are more cruel than arms. Seneca says: ‘It
is right to rush into dangers when we fear like evils if we remain quiet.’ This idea is expressed by
Aristides in the following way: ‘Then must one choose to take the path of danger, even if the future
is unknown, whenever it is evidently worse to follow a peaceful course.’

‘A miserable peace is well exchanged for war,’ says Tacitus, certainly when, as he says,’ either
liberty will follow those who dare, or if conquered their condition will be the same ‘; or ‘when,’ as
‘Livy declares, ‘peace is more burdensome to those who are in servitude than war to freemen.’ The
last statement does not hold if the outcome appears to be such that, as Cicero has it, if you are beaten
you will be proscribed; and if you gain the victory you will still be a slave.

IX.  Again, war is not to be undertaken save from a most weighty cause at a most opportune time.
A second occasion to engage in war is when, after inquiring into the matter as one ought, the war
is found to be in accordance with right, and at the same time - which is of the highest importance -
the necessary resources are available. This is what Augustus used to Arms let the soldier bear, that
arms He may restrain. say, that war ought not to be undertaken save when the hope of gain was
shown to be greater than the fear of loss. What Scipio Africanus. and Lucius Aemilius Paulus were
wont to say about risking a battle may be fittingly applied here: ‘One should not fight unless a
supreme: necessity or a most favorable opportunity should be presented.’

Such an opportunity will be found particularly when there is hope that the matter may be settled by
inspiring fear and on the strength of reputation, with little or no risk, as Dio advised for liberating
Syracuse. In Pliny’s Letters occurs the statement ‘He subdued by fear, which is the most excellent
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kind of victory.’

X.  The evils of war placed before our eyes.
1.  War is a cruel thing, says Plutarch, and it drags in its train a mass of wrongs and insults.
Augustine stated the case wisely:

If I should wish worthily to portray the many and manifold disasters, the bitter and
hard necessities resulting from these evils [he is speaking of those that arise from
war], although I am by no means equal to the task, what would be the limit of my
discourse, extended though it might be? But, they say, the wise man will wage wars
that are just. As if, provided he remembers that he is a man, he will not much rather
grieve that the necessity of just wars has arisen; for if they were not just he would not
have to wage them, and in that case there would be no wars for the wise man. It is
the wrong-doing of the opposing party which forces the wise man to wage just, and
indeed necessary, wars.

This wrong-doing is to be deplored by a man, because it is human, even if no need
of waging war should arise from it. Everyone, then, who with pain thinks on these
evils, so great, so terrible, so ruthless, must acknowledge that this is misery. If, again,
anyone endures or reflects upon these things without anguish of soul, his plight is all
the more wretched, because he considers himself happy, while in fact he has lost his
feeling for humanity.

The same author in another passage says: ‘To carry on war seems to bad men felicity, to good men
a necessity.’ Maximus of Tyre declares: ‘Even if you remove the ‘element of injustice from war, the
necessity of it is in itself pitiable.’ The same Maximus, again: ‘War seems not to be undertaken by
the just except of necessity, by the unjust of their own initiative.’

2.  To this we must add the saying of Seneca, that it is not for a man to put his fellow man to
wasteful use. Philiscus advised Alexander to pursue renown indeed, but upon this condition, that he
should not make himself a plague or a violent disease. He meant that the slaughter of peoples and
the wasting of cities are the work of a pestilence, but that nothing is more befitting a king than to
have regard for the safety of all; and this is accomplished by peace.

If by the Hebraic law even he who involuntarily slew a man was obliged to flee; if God forbade
David, who is said to have waged blameless wars, to build His Temple, because he had shed much
blood; if among the ancient Greeks even those had need of expiation who had innocently stained
their hands with bloodshed, who does not see, especially if he be a Christian, how unfortunate and
ill-omened the matter is, and with what effort a war, even if not unjust, is to be avoided? At any rate
the Greeks who professed Christianity long observed the canon by which those who had killed an
enemy in a war of any sort whatever were for a time excluded from the sacraments.
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CHAPTER 25
On The Causes of Undertaking War on Behalf of Others

I.   War may rightfully be undertaken on behalf of subjects.
1.  In the earlier part of this work, when we dealt with those who wage war, we asserted and showed
that by the law of nature each individual was justified in enforcing not merely his own right but also
that of another. The causes, therefore, which are just in relation to the person whose interest is at
stake are just also in relation to those who give assistance to others.

2.  Now the first and particularly necessary concern is for subjects,’ either those who are subject to
authority in a family, or those who are subject to a political authority. They are, in fact, as it were
a part of the ruler, as we said in the same connection. For this reason, under the leadership of Joshua,
the Jewish people took arms on behalf of the Gibeonites, who had submitted to them. ‘Our
ancestors,’ said Cicero, addressing the Romans,’ often waged wars because their traders and sailors
had been wrongfully treated.’ In another speech he said: ‘How many wars did our ancestors wage,
because it was said that Roman citizens had been wronged, sailors detained, and traders robbed! ‘

The same Romans considered it necessary to take up arms on behalf of peoples who had surrendered
(that is, had been made subjects), for whom they had refused to take up arms as allies. The
Campanians declared to the Romans: ‘Even if you will not protect our interests with justifiable force
against violence and wrong, you will surely defend your own.’ Florus says that the alliance formerly
made by the Campanians was rendered more sacred by the surrender of all that was theirs.’ Good
faith,’ said Livy,’ seemed to require that those who had surrendered should not be betrayed.’

II.   Yet war is not always to be undertaken on behalf of subjects.
Nevertheless, wars are not always to be waged on behalf of subjects even though the just cause of
some subject places the ruler under obligation to undertake them. Such wars are to be undertaken
only when this can be done without loss to all the subjects, or to the majority of them. The duty of
the ruler concerns the whole rather than parts; and the greater a part is, the more nearly it approaches
the character of the whole.

III.   Whether an innocent subject may be surrendered to an enemy, in order that danger may be
avoided.
1.  Thus if one citizen, although innocent, is demanded by an enemy, to be made away with, there
is no doubt that he may be abandoned to them’ if it appears that the state is by no means a match for
the power of the enemy.

This view is opposed by Fernando Vazquez; but, if you consider his purpose rather than his words,
he seems to be making this point, that such a citizen is not to be hastily abandoned, where there is
hope that he may be defended. For he also cites the story of the Italian infantry who deserted
Pompey when his cause was not yet clearly desperate, but when they had been assured of their safety
by Caesar. This conduct he deservedly censures.

2.  Still the learned do discuss the question whether an innocent citizen may be delivered into the
hands of the enemy, in order to prevent the ruin otherwise threatening the state; and the same
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question was debated long ago, as when Demosthenes brought forward the notable fable of the dogs,
which the wolves demanded should be surrendered to them by the sheep for the sake of peace. That
such a surrender may be made is denied not merely by Vazquez but also by Soto, whose opinion is
attacked by Vazquez as bordering on treachery. Nevertheless,  Soto holds that such a citizen is
bound to surrender himself to the enemy; but this also is denied by Vazquez, on the ground that the
nature of political society, which each enters for his own advantage, does not require it.

3.  But from this nothing more follows than that a citizen is not bound to surrender himself by law
properly so called; it does not follow also that love permits him to do otherwise. For there are many
duties which are not in the domain of justice properly speaking, but in that of affection, which are
not only discharged amid praise (this Vazquez does not recognize) but cannot even be omitted
without blame.

Such a duty seems quite clearly to be this, that a person should value the lives of a very large number
of innocent persons above his own life. Praxithea in the Erechtheus of Euripides says:

For if I numbers know and from the less
The greater can distinguish, then the ill
That but one house afflicts is less by far
Than that of a whole city, nor with this compares.

Thus Phocion used to urge Demosthenes and others, after the example of the daughters of Leos and
Hyacinthus," to die themselves rather than to permit an incurable evil to be inflicted on their country.

In his speech For Publius Sestius Cicero said:

If it had befallen me, when sailing with my friends on board some vessel, that from
many directions many pirates threatened to attack the ship with their fleets unless my
friends should have surrendered me alone to them, and if the voyagers refused to do
this, and preferred to perish with me, rather than surrender me to my enemies, I
would rather have cast myself into the deep, in order to save the rest, than bring to
certain death, or even into great risk of their lives, those who loved me so well.

The same author in the third book On Ends says: ‘A man who, is, good and wise and obedient to the
laws, and who understands the duty of a citizen, consults the interest of all rather than of any single;
individual or of himself.’ In Livy we read in regard to certain’ Molossians: ‘I have often heard tales
of those who sought death for their country’s sake; but these are the first yet found who thought’ it
right that their country should perish for them.’

4.  But on the supposition that a citizen demanded by the enemy ought to surrender himself to them
there remains the question whether he may be compelled to do that to which he is morally bound.
Soto declares that he cannot, and by way of illustration cites the case of the rich man who by the
precepts of mercy is bound to give alms to the poor man, but who nevertheless cannot be forced to
do so, We must observe, however, that the relation of parts among themselves is one thing, and that
of superiors, when they are contrasted with those subject to them, is quite another. For an equal
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cannot be compelled by an equal, except to perform what is owed in accordance with a right
properly so called. But a superior can compel an inferior to do other things also, which some virtue
demands, because this is embraced in the proper right of the superior as such. Thus during a grain
famine citizens may be compelled to contribute what they have to the common store.

Hence in this argument of ours it seems even more true that a citizen may be constrained to do that
which regard for others; requires. Thus Phocion, whom I have just mentioned, pointing out a certain
man, Nicocles by name, who was a very great friend of his, said that such a climax of evils had been
reached that, if Alexander, should demand Nicocles, he himself should vote that Nicocles should,
be surrendered.

IV.   Wars may rightfully be undertaken also on behalf of allies of equal or unequal standing.
Next to subjects, and indeed on an equal footing with them in this respect, that they ought to be
defended, are allies, in whose treaty of alliance this obligation is embraced, whether they have
surrendered themselves to the guardianship and good faith of others, or have agreed to give and
receive mutual assistance. ‘He who does not protect an ally from wrong, when he can do so, is at
fault, just as he who does the wrong,’ says Ambrose.

We have said elsewhere, however, that such agreements cannot be stretched to include wars for
which no just cause exists.  This in truth is the reason why the Lacedaemonians, before they made
war upon the Athenians, permitted all their allies to pass judgement upon the justice of the cause;
and it was for that reason that the Romans allowed the Greeks to pass judgement on the war against
Nabis. We may now add this principle, that not even under such conditions is an ally bound to
render aid if there is no hope of a successful issue. The reason is that an alliance is formed for the
take of good, and not of ill. However, an ally is to be protected even against another ally that is in
alliance on the same terms, unless in the previous treaty there is some particular provision to the
contrary. Thus the Athenians were able to defend the Corcyreans, provided that the cause of the
latter was just, even against the Corinthians, who had been their allies for a longer time.

V.   Wars may rightfully be undertaken on behalf of friends.
The third cause for undertaking wars on behalf of others is obligation to friends, to whom aid has
not been promised, to be sure, but yet is owed under a certain principle of friendship, if it can be
rendered easily and without loss. For such a reason Abraham took up. arms in behalf of his kinsman
Lot; on such grounds the Romans forbade the people of Antium to practice piracy upon the Greeks,
alleging that the Greeks were related to the Italians. The Romans also frequently waged wars, or
threatened to wage war, not only on behalf of their allies, to whom they owed this obligation in
accordance with a treaty, but also on behalf of their friends.

VI.   Wars, finally, may rightfully be undertaken on behalf of any persons whatsoever.
The final and most wide-reaching cause for undertaking wars on behalf of others is the mutual tie
of kinship among men, which of itself affords sufficient ground for rendering assistance. ‘Men have
been born to aid one another,’ says Seneca. From the same author come the words: ‘The wise man,
whenever he shall be able, will interpose between fortune and fortune’s victims.’ In his Suppliants
Euripides says:
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The rocks afford a refuge for wild beasts,
And altars protect slaves, but cities crushed with ills
In other towns their bulwark find.

In the view of Ambrose: ‘Courage which defends the weak is perfect justice.’ This point also we
have previously discussed.

VII.   Nevertheless the obligation to undertake war may be disregarded without wrong, if one
fears for himself, or even for the life of an innocent person.
1.  At this point the question arises, whether a man is bound to defend a man, or one people another
people, from wrong. Plato thinks that he who does not defend another from violence should be’"
punished; and this was provided for even in the laws of the’ Egyptians. But first, if danger is evident,
it is certain that a man is not so bound, for he may prefer his own life and interests to those of others.
In this sense I think we must interpret the words of Cicero: ‘He who does not prevent or oppose a
wrong, if he can, is as much at fault as if he should desert his parents, or country, or associates.’ The
word ‘can’ we may understand as ‘with advantage to himself’; for the same author says also in
another place: ‘Perhaps men cannot be defended without incurring censure.’

In the histories of Sallust we find the following: ‘All men who, when their affairs are prosperous,
are besought to join an alliance for war, ought to reflect whether they may at that time maintain
peace; then whether what is asked of them is sufficiently blameless, safe, glorious, or dishonorable.’

2.  This statement of Seneca also should not be scorned: ‘I shall come to the aid of the perishing, but
in such a way that I myself may not perish, unless I am to be the price of a great man or a great
cause.’ But not even in the latter case will a man be obliged too render aid if the person oppressed
cannot be delivered save by the death of the oppressor. For if the person who is attacked can put the
life of the aggressor above his own, as we have said elsewhere, he will not do wrong who either
believes or desires that the person attacked may prefer this also; especially when in the case of the
aggressor there is the greater danger of irremedial and eternal loss.

VIII.   The question whether a war for the defense of subjects of another power is rightful is
explained by a distinction.
1.  This too is a matter of controversy, whether there may be just cause for undertaking war on
behalf of the subjects of another ruler, in order to protect them from wrong at his hands. Now it is
certain that, from the time when political associations were formed, each of their rulers has sought
to assert some particular right over his own subjects. As we see in the Children of Hercules, by
Euripides:

Just are we who within our city dwell,
And judgment we may render with full power.

Here too applies the following:

Sparta, which is thy lot, adorn;
We for Mycenae shall have care.
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Among the signs of supreme power Thucydides reckoned ‘having their own courts of justice’ no less
than ‘the right to make their own laws and levy taxes.’ Akin is the thought of the poet:

Not to him but to me by lot was given
The rule of the sea and the trident’s realm.

Quite similar is the following:

To the gods is it never permitted
The acts of the gods to revoke.

In Euripides we find this:

Among the gods the usage fixed is this
‘Tis wrong for one to thwart the other’s will.

The purpose no doubt is, as Ambrose correctly explains, ‘to prevent men from provoking wars by
usurping the care for things under the control of others.’

In Thucydides the Corinthians find it just that’ each party should punish its own subjects.’‘ Perseus,
in his speech to Marcius, refused to present a defense of his conduct toward the Dollops, saying: ‘I
have acted by virtue of my right, since they belonged to my kingdom and were subject to my
authority.’ But all these rights have force in cases where subjects are actually in the wrong, and also,
you may add, where the cause is doubtful. For such purposes in fact this division of authorities was
established.

2.  If, however, the wrong is obvious, in case some Busiris, Phalaris, or Thracian Diomede should
inflict upon his subjects such treatment as no one is warranted in inflicting, the exercise of the right
vested in human society is not precluded. In conformity with this principle Constantine took up arms
against Maxentius and Licinius, and other Roman emperors either took up arms against the
Persians,.’ or threatened to do so, unless these should check their persecutions of the Christians on
account of religion.

3.  If, further, it should be granted that even in extreme need subjects cannot justifiably take up arms
(on this point we have seen that those very persons whose purpose was to defend the royal power
are in doubt), nevertheless it will not follow that others may not take up arms on their behalf. For
whenever the check imposed upon some action arises from the person concerned and not the action
itself, then what is refused to one may be permitted to another on his behalf, provided that the matter
is such that the one may therein be of service to the other.

Thus a guardian, or some other person, goes to law on behalf of a pupil, who is personally incapable
of legal action; and counsel may, appear for one who is absent, even without authority. The
restriction, in fact, which prevents a subject from resisting, does not arise from a cause which is
identical in the case of a subject and of one who’ is not a subject, but from the personal condition
which is not transferred  to others.

4.  Hence, Seneca thinks that I may make war upon one who is not one of my people but oppresses
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his own, as we said when dealing with the infliction of punishment; a procedure which is often
connected with the protection of innocent persons. We know, it is true, from both ancient and
modern history, that the desire for what is another’s seeks such pretexts as this for its own ends; but
a right does not at once cease to exist in case it is to some extent abused by evil men. Pirates, also,
sail the sea; arms are carried also by brigands;

IX.  Military alliances and mercenary service without dissemination regarding the causes of f war
are unjust.
1.  Again, just as military alliances, which were entered into with the intention that aid should be
rendered for any sort of war without distinction of cause,’ are not permissible, as we have said, so
no manner of life is more wicked than that of those who serve as soldiers for hire without regard to
the cause of hostilities, and for whom

Where greatest profit is, there too is right.

This Plato shows from the example of Tyrtaeus.

Such conduct, we read, was censured in the Aetolians by Philip; and in the case of the Arcadians by
Dionysius of Miletus, with these words: ‘The market for soldiery is open, and the ills of the Greeks
nourish the land of the Arcadians, while men under arms go hither and thither without giving any
consideration to the cause.’ Truly a wretched thing, as Antiphanes says, is

The soldier who, to maintain life, hires himself to death.’

Dio of Prusa says: ‘What is more necessary for us than life, or what is accounted of greater value?
Yet even this not a few lose through quest of gain.’

2.  It would in truth matter little that mercenaries sell their own lives, if they did not sell also the
lives of others, who are often innocent. In this respect they are much more abominable than an
executioner, in the degree that it is worse to slay without cause than with cause. So Antisthenes used
to say that executioners are more free from guilt than tyrants, because they execute criminals, while
tyrants slay those who are innocent. Philip the Elder of Macedon said that to men of this type,
‘whose livelihood comes solely from mercenary service,’ war was peace and peace was war.

3.  Warfare has no place among the useful arts. Nay, rather, it is so horrible that only the utmost
necessity, or true affection, can render it honorable. How this is possible may be gathered from what
we have said in the last of the preceding chapters. In the opinion of Augustine,’ to serve as a soldier
is no crime: but to do so for the sake of plunder is a sin.’

X.   It is also particularly wrong to take service merely for the sake of plunder or pay.
The same principle applies in the case of military service for pay, if this is the sole or chief aim in
view.

On other grounds it is altogether permissible to receive pay. ‘What soldier ever serveth at his own
charges?’ says the Apostle Paul.
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CHAPTER 26
On Just Causes for War Waged by Those

Who Are Under the Rule of Another

I.   Who may be said to be under the rule of another.
WE have dealt with those who are independent of any control. There are others in a condition which
requires them to render obedience, as sons in a household, slaves, subjects, also individual citizens
considered in relation to the body politic of their state.

II.   What those under the rule of another should do if they are summoned to share in
deliberation, or have a free choice of action.
If those under the rule of another are admitted to a deliberation, or there is given to them a free
choice of going to war or remaining, at peace, they should be governed by the same rules as those
who, at their own discretion, take up arms for themselves or on behalf of others.

III.   If those under the rule of another should be ordered to go to war, and should believe the
cause of the war to be unjust, they ought not to serve.
1.  If those under the rule of another are ordered to take the field, as often occurs, they should
altogether refrain from so doing; if it is clear to them that the cause of the war is unjust. That God
must be obeyed, rather than men, was said not only by the Apostles, but also by Socrates; and among
the learned men of the Jews is found an opinion indicating that one must no longer obey a king who
issues commands contrary to the law of God. There has been preserved this saying of Polycarp at
the point of death: ‘To authorities and powers ordained of God we have learned to render the honor
which is fitting and which in no way harms us.’

Paul the Apostle said: ‘Children, obey your parents in the Lord; for this is right.’ On this Jerome
comments thus: ‘It is a sin on the part of children not to obey their parents; and since parents may
order something wicked, he has added " in the Lord ".’ In regard to slaves he adds: ‘When the Lord
of the flesh commands other than the Lord of the Spirit, he is not to be obeyed.’ In another passage
the same author says: ‘Men should be subject to masters and parents only in those things that are not
contrary to the ordinances of God.’ The same Apostle also had said that each one, whether bond or
free,, would receive the recompense of his own work.

Moreover, Tertullian says: ‘We have it sufficiently ordained,,’ that it behooves us to be in all
obedience, according to the precept of the Apostle, being subject to magistrates, princes and powers,
but within the limits of discipline.’ In the Martyrology Sylvan the Martyr declares: ‘We hold in
contempt the laws of Rome, that we may obey the commands of God.’

In Euripides, when Creon asks,

Does not right itself command his orders to obey?

Antigone replies:

What right does not command, it is not right to do?
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Musonius speaks thus: ‘If any one does not obey a father or a magistrate or a master who orders him
to do what is base or wicked to perform, he is not disobedient, he does no wrong, and he commit no
sin.’

2.  Gellius declares that it is right to hold that not everything a father orders must be obeyed.’ For
what,’ he says,’ if a father shall order his son to betray his country, to kill his mother, or to dc some
other base and unholy act? The middle view therefore seem the best and safest, that some commands
are to be obeyed, and some other commands not.’ Says Seneca the father Not all command are to
be obeyed.’

Quintilian presents the thought thus:

It is not necessary for children to do everything that their parents command. There
are many things which may not be done. If you should order your son to give an
opinion contrary to what he may think, if you should command him to give
testimony concerning a thing of which he is ignorant, or to express an opinion in the
senate; if .you bid him to set fire to the Capitol, or seize the citadel, he has a right to
say ‘These are things which should not be done.’

Seneca says: ‘We are not able to give all orders, nor are slaves compelled to render obedience to all
commands. They will not carry out orders against the state: they will not set their hands to a crime.’
Sopater writes: "’One must", he says, "obey one’s father." If tis commands are lawful, that is right.
But if they are inconsistent with honor it is improper.’

In former times men laughed at Stratocles, who had proposed a law at Athens that whatever pleased
King Demetrius should be held to be reverent toward the gods and just among men. Pliny
somewhere says that he had striven to show that to render a service to a criminal is a crime.

3.  The civil law, which readily grants pardon to excusable crimes, is lenient to those who are under
obligation to obey, but not so in respect to all things. It makes an exception in the case of those acts
which display heinousness of deed or crime, which, as Cicero says, are ‘of themselves atrocious and
abominable’; or, as this is interpreted by Asconius, deeds of evil which ought to be shunned
instinctively, not in consequence of the discussions of jurists, but by a natural reaction.

4.  Josephus relates, on the authority of Hecataeus, that the Jews who served under Alexander of
Macedon could not be forced by blows or other indignities to heap up earth in company with the rest
of the soldiers for the restoration of the temple of Baal, which was ‘at Babylon. But an instance more
suited to our argument we have in the Theban legion, of which we have previously spoken. Another
is the case of the soldiers under Julian, of whom Ambrose speaks thus:

The Emperor Julian, although an apostate, nevertheless had Christian soldiers under
him. When he said to them, ‘Go into battle in defense of the state,’ they were
obedient to him; but when he would say to them, ‘Bear arms against Christians,’ then
they recognized only the ruler of Heaven.
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So also we read that military executioners who had been converted to Christ chose rather to die than
to lend their hands to the carrying out of the edicts and decisions against the Christians.

5.  The case will amount to the same thing if any one is convinced that what is ordered is unjust. For
the thing is not permissible for him so long as he is unable to get rid of that view. This is clear from
the previous discussion.

IV.   What they who are under the rule of another, and are ordered to go to war, should do if they
are in doubt.
1.  Now if one who is under the rule of another is in doubt whether a thing is permissible or not, is
he to remain inactive, or obey? Very many think that he should obey; and further, that he is not
hindered by the famous maxim, ‘What you question, do not do because he who doubts as a matter
of reflection does not doubt in a decision involving action, for he can believe that in a matter of
doubt he must obey his superior.

It cannot in truth be denied that this distinction of a double judgement applies in many actions. The
municipal law, not only of Rome but of other nations as well, under such circumstances not only
grants immunity to those who obey, but also refuses to admit a civil action against them. He does
the injury, they say, who order; that it be done; there is then no guilt on the part of him who has to
obey. The constraint of authority excuses; and like arguments.

2.  Aristotle himself in his Nicomachean Ethics, Book V, counts the slave of a master, who issues
the order to do wrong, among those who do something wrong, but not wrongfully. Moreover,
Aristotle says that he acts wrongfully with whom the action originates, assuredly because there is
not full deliberative power in a slave; this is indicated by the proverb,

One forced to enter slavery
One-half his virtue lacks;

and the similar proverb,

From those for whom a life of servitude
Is willed by Jupiter he takes away
One-half their reason;

also that which Philo quotes:

Your lot is that of a slave, in reason you have no share.

Pertinent is the saying of Tacitus: ‘To the prince the gods have liven the supreme right of decision;
for his subjects there remains the glory of obedience.’ The same writer relates that the son of Piso
was acquitted by Tiberius of the charge of rebellion, on the ground that ‘the commands were in fact
his father’s, and the son could not refuse.’ Says Seneca: ‘The slave is not the censorer, but the
servant, of his master’s order.’



Hugo Grotius: The Law of War and Peace (1625) Page 389

©  Copyright 2005 Lonang Institute

3.  With regard to military service in particular Augustine is in agreement with the view stated. He
speaks as follows:

Therefore a just man, who happens to serve under an impious king, may justly fight
at. the latter’s command, either if he is certain that the command given him,
preserving the order of the public peace, is not contrary to the law of God, or if he
is uncertain whether it is so; so that an unjust order may perhaps render the king
responsible, while the duty of obedience preserves the innocence of the soldier.

Augustine elsewhere says:

When a soldier, in obedience to the authority under which he is lawfully placed,
slays a man, no law of his state will hold him guilty of homicide. Rather, he is guilty
of neglect, and contempt of command, if he does not do so. But if he had done this
of his own accord and authority, he would have incurred the charge of shedding
blood. And so where he is punished, if he acts without orders, there he would be
punished if he did not act when ordered.

Hence the view is widely accepted that, so far as subjects are concerned, a war may arise that is just,
that is to say free from injustice on either side. To such a war applies the verse )

Which one more justly takes up arms
‘Tis wrong to know.

4.  This view, however, is not free from inherent difficulty. Our countryman Adrian, who was the
last Pope of Rome from north of the Alps, supports the contrary opinion, and this may be
established, not exactly by the reason which he adduces, but by the more pressing one that whoever
hesitates, when reflecting, in his decision to act ought to choose the safer course. The safer course,
however, is to refrain from war. The Essenes are praised because they swore among other things ‘not
to injure any one, even if ordered to’; also their imitators the Pythagoreans, who, on the testimony
of Iamblichus; refrained from war, giving as their reason that ‘war organizes and ordains slaughter.’

5.  It is no objection that on the other side there is danger of disobedience. For when either course
is uncertain that which is the lesser of two evils is free from sin; for if a war is unjust there is no
disobedience in avoiding it. Moreover, disobedience in things of this kind, by its very nature, is a
lesser evil than manslaughter, especially than the slaughter of many innocent men. The ancients
relate that when Mercury, who had been accused of the slaying of Argos, rested his defense on the
command of Jupiter, the gods even then did not, dare to acquit him. Nor did Martial acquit Pothinus,
the hanger-on of Ptolemy, when he wrote:

But yet is the case of Antonius worse than that of Pothinus.

The latter did wrong for his master, the former for himself.

That is not of great weight which some adduce, that if this principle should be admitted the state
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would in many cases perish, the reason being that oftentimes it is not expedient that the reasons for
policies should be made public. Although this maybe true of persuasive causes, it is not true of
justifiable causes, which ought to be clear and open and, further, should be such as may and ought
to be openly set forth.

6.  What Tertullian has said in perhaps too indefinite a manner with regard to laws refers with
perfect justice to those laws or edict which concern the waging of war: ‘A citizen does not faithfully,
observe a law if he does not know what sort of thing it is that the law avenges. No law must keep
to itself alone the understanding of its uprightness, but must impart such knowledge also to those
from whom it expects obedience. A law, however, which does not wish itself to be approved
becomes an object of suspicion; such a law, moreover, is wicked if it should enforce itself without
having been approved.’ In Statius Achilles says to Ulysses, who is inciting him to war:

Proclaim what causes the Greeks have for so great a war;
From these just anger may at once arise.

In the same author Theseus cries:

Go swiftly and, I pray, have confidence in such a cause.

Propertius had said

The soldier’s cause increases or weakens his strength;
If it be not just, shame causes his weapons to fall.

On a level with this is the saying of the Panegyrist: ‘In war a good conscience assumes so much
importance that now victory has begun to be not more a matter of valor than of rightness.’ Thus
some scholars interpret the Hebrew word ‘jarek,’ which is read in Genesis 4:14, in the sense that
before the battle the servants of Abraham were by him made fully aware of the justness of their
warfare.

7.  Declarations of war in fact, as we shall shortly be saying, were wont to be made publicly, with
a statement of the cause, in order that the whole human race as it were might judge of the justness
of it. Of a truth wisdom is the virtue characteristic of the ruler, as it seemed to Aristotle also; but
justice is the virtue characteristic of a man, in so far as he is a man.

8.  It seems then that the view which we said was that of Adrian is absolutely to be followed, if a
subject not only hesitates, but, led by more convincing arguments, leans rather to the view that the
war is unjust; especially if it is a question of attacking others, not of defending one’s own.

9.  Further, it is probable that even the executioner, who is going to put a condemned man to death,
should know the merits of the case, either through assisting at the inquiry and the trial or from a
confession of the crime, in such a degree that it is sufficiently clear to him that the criminal deserves
death. This practice is observed in some places, and such is the intent of the Hebraic law, when it
ordains that the witnesses shall take the lead of the people in stoning him who has been condemned.

V.   Sense of duty requires that subjects who doubt in regard to the justness of a war should be
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spared, but the burden of an extraordinary tax may be imposed upon them.
1.  Now if the minds of subjects cannot be satisfied by an explanation of the cause of a war it will
by all means be the duty of a good magistrate to impose upon them extraordinary taxes rather than
military service; particularly where there will be no lack of others who will serve. For an upright
king may make use not only of his subjects’ good will but also of their evil purposes, just as God
uses the means of the Devil and impious persons that are at hand; just as, again, he is free from
blame who, under stress of poverty, takes money from a wicked usurer.

2.  Furthermore, even if there can be no doubt respecting the cause of war, still it does not seem at
all right that Christians should be compelled to serve against their will; the reason is that to refrain
from military service, even when it is permissible to serve, is the mark of a somewhat greater
holiness, which was long demanded from ecclesiastics and penitents, and recommended in many
ways to all other persons. To Celsus, who rebuked the Christians for shirking military service,
Origen replies as follows:

To those who, being strangers to our faith, bid us serve in defense of the state and
slay men, we shall thus make answer

‘Those who are the priests of your idols, whom you consider the special priests of
the gods, keep their right hands pure on account of the sacrifices, that with hands free
from blood and unstained with any slaughter they may offer sacrifices to those who
are believed to be gods; and if any war arises priests will not be enrolled in the ranks.
If then that is not without reason, with how much more reason, while others bear
arms, are these also to be considered as rendering military service after their own
fashion, as priests and worshippers of God, who keep their hands pure indeed, but
strive before God with prayers for those who serve as soldiers justly, and for him
who with justice rules I’

In this passage he calls all Christians priests, following the example of the holy writers (Revelation
1:6; 1 Peter 2:5).

VI.   When it may be just for subjects to bear arms in a war that is unjust.
However, I think that the case may arise in which there may be a just defense of subjects who
engage in a war that is not merely doubtful but obviously unjust. For since an enemy, although
waging a just war, does not have the true and perfect right of killing innocent subjects, who are not
responsible for the war, unless either as a necessary defensive measure or as a result and apart from
his purpose (for these are not liable to punishment), it follows that, if it is certain that the enemy
comes with such a spirit that he absolutely refuses to spare the lives of hostile subjects when he can,
these subjects may defend themselves by the law of nature, of which they are not deprived by the
law of nations.

2.  But even then we shall not say that the war is just on both sides; for it is not a question of the war,
but of a certain and definite act. This act, moreover, although done by him who in other respects has
a right to make war, is unjust, and hence is justly resisted.



BOOK 3
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CHAPTER 1
General Rules from the Law of Nature Regarding What Is

Permissible in War; with a Consideration of Ruses and Falsehood

I.   The order of treatment in the discussion which follows.
WE have considered both those who wage war and on what grounds war may be waged. It follows
that we should determine what is permissible in war," also to what extent, and in what ways, it is
permissible.

What is permissible in war is viewed either absolutely or in relation to a previous promise. It is
viewed absolutely, first from the standpoint of the law of nature, and then from that of the law of
nations. Let us see, then, what is permissible by nature.

II.   The first rule: In war things which are necessary to attain the end in view are permissible.
This is explained.
1.  First, as we have previously said on several occasions, in a moral question things which lead to
an end receive their intrinsic value from the end itself. In consequence we are understood to have
a right to those things which are necessary for the purpose of securing a right, when the necessity
is understood not in terms of physical exactitude but in a moral sense. By right I mean that which
is strictly so called, denoting the power of acting in respect to society only.

Hence, if otherwise I cannot save my life, I may use any degree of violence to ward off him who
assails it, even if he should happen to be free from wrong, as we have pointed out elsewhere. The
reason is that this right does not properly arise from another’s wrong, but from the right which
nature grants me on my own behalf.

2.  Furthermore, I can also take possession of another’s property from which an imminent danger
threatens me, without taking account of the other’s guilt; yet not in such a way as to become its
owner (for this procedure is not adapted to that end), but in order to guard it until adequate security
has been given for my safety. This point also we have treated elsewhere.

Thus I have by nature a right to seize property of mine which another is holding; and if such seizure
is too difficult I have the right to seize something else of equal value, as in the case of recovering
a debt. From these causes ownership also arises, because the equality which has been disturbed can
in no other way be restored.

3.  Where therefore the punishment is just, all use of force necessary for the infliction of the penalty
is likewise just; and everything which is a part of the penalty, as the destruction of property by fire
or by other means, is certainly within the limit of that which is just and befits the crime.

III.   The second rule: A right is to be viewed as arising not only from the origin of the war but
also from causes which subsequently develop.
In the second place the fact must be recognized that our right to wage war is to be regarded as
arising not merely from the origin of the war but also from causes which subsequently develop; just
as in lawsuits a new right is often acquired by one party after suit has been brought. Thus those who
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associate themselves with him who assails me, either as allies or subjects, confer upon me the right
to protect myself against them also.

In like manner those who join in a war that is unjust, especially if they can or ought to know that it
is unjust, obligate themselves to make good the expenses and losses incurred, because through their
guilt they cause the loss. Similarly, those who join in a war that has been undertaken without a cause
worthy of approval draw upon themselves the desert of punishment, in a degree proportionate to the
injustice which lies in their action. For this reason Plato approves of war ‘until the guilty are
compelled, by the guiltless who have suffered, to pay the penalty.’

IV.   The third rule: Some things, which are not permissible according to the purpose of a war,
may follow therefrom without wrong; a precaution is added.
1.  In the third place, it must be observed that in addition to the right of action many things follow
indirectly, and beyond the purpose of the doer,’ for which in and of themselves a right would not
exist. We have explained elsewhere how this may occur in a case of self-defense. Thus in order to
obtain what is ours, if we cannot get that by itself, we have the right to accept more, subject to the
obligation, nevertheless, of restoring the value of the excess. Similarly we may bombard a ship full
of pirates, or a house full of brigands, even if there are within the same ship or house a few infants,
women, or other innocent persons who are thereby endangered. Says Augustine: ‘A man is not guilty
of homicide if he has built a wall about his property and another is killed by the fall of it when trying
to make use of it.’

2.  But, as we have admonished upon many occasions previously, what accords with a strict
interpretation of right is not always, or in all respects, permitted. Often, in fact, love for our neighbor
prevents us from pressing our right to the utmost limit.

Wherefore we must also beware of what happens, and what we foresee may happen, beyond our
purpose, unless the good which our action has in view is much greater than the evil which is feared,
or, unless the good and the evil balance, the hope of the good is much greater than the fear of the
evil. The decision in such matters must be left to a prudent judgement, but in such a way that when
in doubt we should favor that course, as the more safe, which has regard for the interest of another
rather than our own. ‘Let the tares grow,’ said the best Teacher, ‘lest haply while ye gather up the
tares ye root up the wheat with them.’ Said Seneca: ‘To kill many persons indiscriminately is the
work of fire and desolation.’ History teaches us with how deep repentance Theodosius, on the
admonition of Ambrose, expiated such an unrestrained vengeance.

3.  Further, if at times God does something of this kind, it is not for us to take that as an example,
in view of the most perfect right of dominion which He has over us, but which He has not granted
to us over one another, as we have noted elsewhere. And yet God Himself, lord of men in His own
right, is wont to spare a community of evil men, however large, for the sake of a very few good men;
in this He makes manifest His fairness as a judge, as the conference of Abraham with God regarding
Sodom clearly teaches us.

From these general rules we may learn how much is by nature permissible against an enemy.
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V.   What is permissible against those who furnish supplies to our enemies is explained through
distinctions.
1.  But there often arises the question, What is permissible against those who are not enemies, or do
not want to be called enemies, but who furnish our enemies with supplies? For we know that this
subject has been keenly debated in both ancient and modern times, since some champion the
relentlessness of warfare and others the freedom of commercial relations.

2.  First, we must make distinctions with reference to the things supplied. There are some things,
such as weapons, which are useful only in war; other things which are of no use in war, as those
which minister to pleasure; and others still which are of use both in time of war and at other times,
as money, provisions, ships, and naval equipment.

Regarding the first class of things, the saying of Amalasuntha to Justinian holds true, that he who
supplies an enemy with things’ necessary for warfare is on the side of the enemy.

Things of the second sort give rise to no complaint. Thus Seneca says that he will do a favor to a
tyrant, if the kindness will not give to the tyrant greater powers for the ruin of all nor strengthen the
powers which he has; that is, a kindness which may be done to him without harm to the state. In
explaining this Seneca adds:

Money, by means of which a satellite may be kept in service, I shall not supply.  If
he shall desire marbles and robes, that which his luxurious taste amasses will harm
no one; soldiery and arms I shall not furnish. If, as a great favor, he seeks craftsmen
of the stage and things which may soften his savagery, I shall gladly proffer them.
To him to whom I would not send triremes or ships with bronze rams, I shall send
pleasure craft; and sleeping-barges, and other follies of kings who revel on the sea.

In the judgement of Ambrose, to be generous toward him who conspires against his country is not
approvable liberality.

3.  Regarding things of the third sort, useful in both war and peace, we must take into account the
conditions of the war. For, if I am unable to protect myself without intercepting the goods which are
being sent to the enemy, necessity, as we have elsewhere said, will give me a right to intercept such
goods, but with the obligation to make restitution, unless another cause arises.

If, now, the enforcement of my right shall be hindered by the supplying of these things, and if he
who supplied them has been in a position to know this (for example, in case I should be holding a
town under siege or keeping ports under blockade, and a surrender or the conclusion of peace should
already be in anticipation), then he will be liable to me for injury culpably inflicted, just as one who
releases a debtor from prison or secures his escape, to my detriment. As in the case of the infliction
of an injury, his goods may be seized, and ownership over them may be sought, for the purpose of
recovering, damages.

If he who furnishes supplies has not yet caused me injury, but has wished to do so, I shall have the
right, through the retention of his goods, to oblige him to give security for the future, by means of
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hostages, by pledges, or in some other way.

If, moreover, the injustice of my enemy toward me is palpably evident and the one who furnishes
supplies to him strengthens him in a very wicked war, in that case the latter will be responsible for
the injury, not only by civil law but also by criminal law, just as one would be who should deliver
an obviously guilty party from a judge who is about to inflict punishment. On this ground it will be
permissible to pass upon the furnisher of supplies a sentence which suits his crime, in accordance
with what we have said regarding punishments; within the limits there indicated he may even be
despoiled.

4.  For the reasons which have been stated, those who engage in war usually address public
proclamations’ to other peoples, with the object of making clear both the justice of their cause and
the probable hope of enforcing their right.

5.  In this inquiry we have referred back to the law of nature for the reason that in historical
narratives we have been unable to find anything established by the volitional law of nations  to cover
such cases. The Carthaginians sometimes captured Romans who had brought supplies to their
enemies; and they surrendered such persons to the Romans who demanded them. When Demetrius
was occupying Attica with an army, and had already taken the nearby towns of Eleusis and Rhamnus
and was intending to starve Athens into surrender, he hanged both the master and the pilot of a ship
that attempted to carry in grain; having in this way deterred others he made himself master of the
city.

VI.   Whether it is permissible to use a ruse in war.
1.  So far as the manner of conducting operations is concerned, violence and frightfulness are
particularly suited to wars. The question is often raised, however, whether one may resort to ruses
also. Homer, at any rate, said that one must harm his foe —

By ruse or violence, by open ways or hidden.

In Pindar we find:

And every means must be employed
To bring the foeman low.

In Virgil there is also this:

Whether craft or valor, who would ask in war?

Soon there follows,

Ripheus, who among the Trojans was the one most just,
And most observant of the right.

We read that Solon, who had a famous reputation for wisdom, sought to follow this type. Silius



Hugo Grotius: The Law of War and Peace (1625) Page 397

©  Copyright 2005 Lonang Institute

[Italicus], narrating the exploits of Fabius Maximus, says:

Deceit henceforth on valor’s side is placed.

2.  In Homer Ulysses, the typical man of wisdom, is at all times full of wiles against the enemy;
whence Lucian deduced the rule that those who deceive the foe deserve praise. Xenophon asserted
that in war nothing is more useful than deceptions. In Thucydides Brasidas says that the renown won
by the stratagems of war is particularly conspicuous; and in Plutarch Agesilaus declares that to
deceive an enemy is both just and permissible.

Polybius thinks that what is accomplished by main force in war is to be considered of less
importance than what is done by taking advantage of opportunities and by the use of deception.
Hence Silius represents Corvinus as saying:

War must be waged with guile; force brings less fame to the leader.

Similar, according to Plutarch, was the view even of the stern Spartans: he observes that a larger
victim was sacrificed by the one who had gained a victory through a ruse than by him who had won
by open, fighting. The same writer thinks highly of Lysander for ‘varying’ with ruses most of the
operations of war.’ Plutarch counts it among, the merits of Philopoemen that, having been trained
in the Cretan system, he combined the straightforward and honorable method of fighting with craft
and ruses. It is a saying of Ammianus that ‘All successful issues of war are to be praised without
distinction of valor or guile.’

3.  The Roman jurists call it a good ruse ‘whenever any one lays a plot against the enemy’; and
again, they say that it makes no difference whether any one escapes from the power of the enemy
by force or by trickery. This is’ deception which cannot be censured, such as that of a general,’ as
Eustathius notes in his commentary on the fifteenth book of the Iliad. Among the theologians,
Augustine. declares: ‘When one undertakes a righteous war, it makes no difference, in respect to
justness, whether he fights openly or by ambuscades.’  Chrysostom says that generals who have won
a victory by a ruse receive the highest praise.

4.  However, there is no lack of opinions which seem to advocate the opposite view, and some of
these we shall present below. The final conclusion will depend upon the answer to the question
whether deceit belongs to the class of things that are always evil, in regard to which the saying is
true that one must not do evil that good may come; or whether it is in the category of things which
from their very nature are not at all times vicious but which may even happen to be good.

VII.   In a negative action, deceit is not in itself unpermissible.
It must be observed, then, that deceit is of one sort in a negative action, of another sort in a positive
action. The word deceit I extend, on the authority of Labeo, even to those things which occur in a
negative action; he classes it as deceit, but not harmful deceit, when any one’ protects his own or
another’s possessions through dissimulation.’ It cannot be doubted that Cicero spoke too sweepingly
when he said: ‘Pretense and dissimulation must be removed from every phase of life.’ For since you
are not required to reveal to others all that you know or desire, it follows that it is right to
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dissimulate, that is to conceal and hide some things from some persons. ‘One may,’ said Augustine,
‘conceal the truth wisely, by the use of dissimulation in some degree.’ Cicero himself in more than
one place admits that such dissimulation is absolutely necessary and unavoidable,’ especially for
those to whom the care of the state is entrusted.

The narrative of Jeremiah (Jeremiah, chap. xxxviii) offers a notable example touching this point. The
prophet had been questioned by the king as to the outcome of the siege, but in the presence of the
princes, at the king’s request, he wisely concealed that fact, assigning another and yet not untrue
reason for the conference. With this, again, we may class the action of Abraham in concealing his
marriage and calling Sarah his sister, that is, according to the usage of the time, a near relative.

VIII.   Deceit in a positive action falls under two heads: deceit exhibited in actions not limited in
significance, and that exhibited in actions the significance of which is, as it were, fixed by
agreement; it is shown that deceit of the former sort is permissible.
1.  Deceit which consists in a positive action, if it is exhibited in acts, is called pretense; if in words,
falsehood. Some persons establish this distinction between the two terms, because they say that
words are naturally the signs of thoughts, while acts are not. But the contrary is true, that words by
their very nature and apart from the human will have no significance, unless perchance a word is
confused and ‘inarticulate,’ such as is uttered by a person in grief, when it comes rather under the
term act than speech.

If now the assertion is made that the nature of man possesses superiority over that of other living
creatures in this, that it can convey to others the ideas of the mind and that words were invented for
this purpose, that is true. But it must be added that such conveying of thought is accomplished not
by means of words alone but also by signs, as among dumb persons, whether these signs naturally
have something in common with the thing signified or whether they possess significance merely by
agreement.

Similar to these signs are those characters which, as Paul the jurist says, do not express words
formed by the tongue but objects themselves, either from some resemblance, as in the case of
hieroglyphic signs, or by mere arbitrary convention, as among the Chinese.

2.  At this point then we must introduce another distinction, such as we employed to remove the
ambiguity in the term law of nations. For we said that the term law of nations includes both what
is approved by separate nations without mutual obligation and what contains a mutual obligation in
itself. Words, then, and signs, and the written characters we have mentioned, were invented as a
means’ of expression under a mutual obligation; as Aristotle called it, ‘by convention.’ This is not
the case with other things. Hence it comes about that we may avail ourselves of other things, even
if we foresee that another person will derive therefrom a false impression: I am speaking of what is
intrinsic, not of what is incidental: And so we must give an example, in which no harm follows as
a consequence, or in which the harm itself, without consideration of the deceit, is permissible.

3.  An example of the former case is found in Christ, who in the presence of His companions on the
way to Emmaus ‘made as though He would’ go further, that is, gave the impression of intending to
go further; unless we prefer truly to believe that He wished to go further, on condition, nevertheless,
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that He should not be detained, by a great effort. Thus God is said to will many things which do not
come to pass, and in another place Christ is said to have intended to pass by the Apostles who were
in a ship, that is had He not been urgently entreated to embark.

Another example may be found in Paul’s circumcision of Timothy, when he was well aware that the
Jews would interpret this as though the injunction of circumcision, which had in fact already been
done away with, was still binding upon the children of Israel, and as though Paul and Timothy
themselves thought so. However, Paul did not have this in view, but merely sought to obtain for
himself and Timothy the opportunity of associating with the Jews on more intimate terms. After the
removal of the divine law circumcision no longer implied such an obligation by agreement; and the
evil arising from the error, which followed for the time being, and was later to be corrected, was not
of so great importance as the good which Paul sought, that is the introduction of the truth of the
Gospel.

This sort of pretense the Greek fathers often call ‘management.’ In regard to it there is a notable
opinion of Clement of Alexandria, who in a discussion of the good man speaks thus: ‘For the benefit
of his neighbor he will do things which otherwise he would .not do of his own accord and original
purpose.’ Of this nature was the act of the Romans who threw bread from the Capitol into the posts
of the enemy that they might not be believed to be distressed by famine.

4.  An example illustrating the latter case is found in a pretended flight, such as Joshua ordered his
men to make so as to take Ai by storm, and such as other commanders have frequently ordered. For
in this instance we regard the injury which follows as legitimate according to the justice of war.
Moreover, flight itself has no significance by agreement, although an enemy may interpret it as a
sign of fear; such interpretation the other party is not obliged to guard against in his use of his
freedom to go hither and thither, more or less rapidly, and with this or that gesture or outward
appearance. In the same category we may class the actions of those of whom we read that they made
use of the weapons, standards, uniforms, and tents of their enemies.

5.  All these things are in fact of such a sort that they may be employed by any one at his discretion,
even contrary to custom; for the custom itself was introduced by the choice of individuals, not as
.’it were by universal consent, and such a custom constrains no one.

IX.   The difficulty of the inquiry in respect to the second sort of deceit is indicated.
1.  Of greater difficulty is the discussion with respect to those types of deceit which, if I may so say,
are in common use among men in commerce and in which falsehood in the true sense is found.

There are many injunctions against falsehood in Holy Writ. ‘A righteous man,’ that is the good man,
‘hateth lying’ (Proverbs 13:5);’ Remove far from me falsehood and lies’ (Proverbs 30:8); ‘Thou wilt
destroy them that speak lies’ (Psalms 5:6); ‘Lie not one to another’ (Colossians 3:9).

This point of view is rigidly maintained by Augustine; and even among the philosophers and poets
there are those who are seen to be in sympathy with it. Well known is this saying of Homer:

To me as hateful as the jaws of Hell is he
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Whose mind thinks other than his tongue reveals.

Sophocles says:

What is foreign to truth it is never fitting to utter.
Yet, if the telling of truth will bring sure doom to another,
Pardon to him must be granted who does that which is not fitting.

Cleobulus has this line:

Falsehood is hateful to him who in his heart is wise.

Aristotle said: ‘Falsehood in itself is base and worthy of censure, but truth is noble and deserving
of praise.’

2.  Nevertheless authority is not lacking in support of the opposite view also. In the first place in
Holy Writ there are examples of men cited without a mark of censure; and, in the second place, there
are the declarations of the early Christians, Origen, Clement,’ Tertullian, Lactantius, Chrysostom,
Jerome, and Cassian, indeed of nearly all, as Augustine himself acknowledges. Although disagreeing
with them, he nevertheless recognizes that it is ‘a great problem,’ ‘a discussion full of dark places,’
‘a dispute in which the learned are at variance,’ to use words that are all his own.

3.  Among the philosophers there stand openly on this side Socrates and his pupils Plato and
Xenophon; at times, Cicero; if we may trust Plutarch and Quintilian, also the Stoics, who among the
endowments of the wise man include ability to lie in the proper place and manner. In some places
Aristotle too seems to agree with them, for his phrase’ in itself,’ which we have quoted, may be
interpreted generally, that is, considering the thing without regard to attendant circumstances. The
commentator upon Aristotle, Andronicus of Rhodes, thus speaks of the physician who lies to a sick
man: ‘He deceives indeed, but he is not a deceiver,’ adding the reason: ‘for his aim is not the
deception of the sick man, but his cure.’

4.  Quintilian, whom I have mentioned, in defending this same view says that there are many things
which are made honorable or base, not so much by the nature of the facts as by their causes. Says
Diphilus:

The falsehood told for safety’s sake,
If I may judge, can cause no detriment.

In Sophocles, when Neoptolemus asks:

Do you not think a lie is base?

Ulysses answers:

If safety from the lie arise, I do not.
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Similar views may be cited from Pisander and Euripides. In Quintilian, again, I read: ‘For to tell a
lie is sometimes permissible even for the wise man.’ Eustathius, Metropolitan of Thessalonica,
commenting On the Odyssey, II, writes: ‘The wise man will lie when occasion demands ‘; and on
this point he adduces evidence from Herodotus and Isocrates.

X.   Not every use of an expression, which is known to be taken in another sense, is unpermissible.
1.  Perhaps we may find some way of reconciling such divergent views in a wider or more strict
interpretation of the meaning of falsehood.

Adopting the point of view of Gellius when he distinguishes between telling an untruth and lying,
we do not understand as a falsehood what an ignorant person happens to say; but we are concerned
with that which is consciously uttered with a meaning that is at variance with the idea in the mind,
whether in understanding or in an act of will. For ideas of the mind are what are primarily ‘and
immediately’ indicated by words and similar signs; so he does not lie who says something untrue
which he believes to be true, but he lies who says that which is indeed true but which he believes
to be false. Falsity of meaning, therefore, is that which we need to exemplify the general nature of
falsehood.

From this it follows that, when any term or phrase has ‘several meanings,’ that is, may be
understood in more than one way, either from common usage, or the practice of an art, or some
figure of, speech easily understood, then, if the idea in mind fits one of these meanings, it is not held
to be a lie, even if it is thought that he who hears it will understand it in another way.’

2.  It is indeed true that the rash employment of such a mode of speech is not to be approved. It may
nevertheless be justified by incidental causes, as, for instance, if thereby aid is rendered in the
instruction of one who has been entrusted to our care, or in avoiding an unfair question.

Christ Himself gave an example of the former sort, when He, said: ‘Lazarus our friend is fallen
asleep,’ which the Apostles understood as though it were said of the sleep of the living. Again, what
He had said about rebuilding the Temple, meaning it in regard to His own body, He knew the Jews
took with reference to the actual Temple. Similarly when He promised to the Apostles twelve
exalted seats next to the King, like judges of the tribes among the Jews, and elsewhere that they
should drink of a new wine in His, Father’s kingdom, He seems to have been fully aware that they
took this to refer to none other than some kingdom in this life, with the expectation of which they
were filled until the very moment when Christ was about to ascend up into heaven. On another
occasion also He spoke to the people through the indirectness of parables, that those who heard Him
might not understand, unless, that is, they should bring thereto such earnestness of mind and
readiness to be taught as were required.

An example of the latter use may be given from profane history; in the case of Lucius Vitellius,
whom Narcissus pressed to explain his ambiguities and reveal the truth fully, but whom he could
not force to refrain from giving replies that were dubious and capable of varied interpretation.  Here
applies a saying of the Jews: ‘If any one knows how to use ambiguous language, it is well: but if not,
let him remain silent.’
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3.  On the other hand, a case may arise when it is not only not praiseworthy but even wicked to
employ such a mode of speech; as when the glory of God, or the love due to our neighbor, or
reverence toward a superior, or the nature of the thing in question requires that everything which is
thought in the mind shall be completely revealed. Just so in the case of contracts, we said that that
must be made known which the nature of the contract is understood to demand; and in this sense we
may not inaptly interpret the rule of Cicero, ‘All falsehood must be removed from matters of
contract,’ which is taken from the ancient Athenian law prohibiting’ the uttering of falsehoods in
the market-place.’ In these passages apparently the word falsehood receives so broad a meaning that
it covers even an obscure statement. But this, strictly speaking, we have already excluded from the
idea of a falsehood.

XI.   The character of falsehood, in so far as it is unpermissible, consists in its conflict with the
right of another; this is explained.
1.  In order to exemplify the general idea of falsehood, it is necessary that what is spoken, or written,
or indicated by signs or gestures, cannot be understood otherwise than in a sense which differs from
the thought of him who uses the means of expression.

Upon this broader signification, however, a stricter meaning of falsehood must be imposed, carrying
some characteristic distinction. This distinction, if we regard the matter aright, at least according to
the common view of nations, can be described, we think, as nothing else than a conflict with the
existing and continuing right of him to whom the speech or sign is addressed; for it is sufficiently
clear that no one lies to himself, however false his statement may be.

By right in this connection I do not mean every right without relation to the matter in question, but
that which is peculiar to it and connected with it. Now that right is nothing else than the liberty of
judgement which, as if by some tacit agreement, men who speak are understood to owe to those with
whom they converse. For this is merely that mutual obligation which men had willed to introduce
at the time when they determined to make use of speech and similar signs; for without such an
obligation the invention of speech would have been void of result.

2.  We require, moreover, that this right be valid and continuing at the time the statement is made;
for it may happen that the right has indeed existed, but has been taken away, or will be annulled by
another right which supervenes, just as a debt is cancelled celled by an acceptance or by the
cessation of the condition. Then, further, it is required that the right which is infringed belong to him
with whom we converse, and not to another, just as in the case of contracts also injustice arises only
from the infringement of a right of the contracting parties.

Perhaps you would do well to recall here that Plato, following Simonides, refers truth-speaking to
justice; that falsehood, at least: the type of falsehood which is forbidden, is often described in Holy
Writ as bearing false witness or speaking against one’s neighbor; and that Augustine himself in
determining the nature of falsehood, regards the will to deceive as essential. Cicero, too, wishes that,
inquiry in regard to speaking the truth be referred to the fundamental principles of justice.

3.  Moreover, the right of which we have spoken may be abrogated by the express consent of him
with whom we are dealing, as when one says that he will speak falsely and the other permits it. In
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like manner it may be cancelled by tacit consent, or consent’ assumed on reasonable grounds, or by
the opposition of another right, which, in the common judgement of all men, is much more cogent.

The right understanding of these points will supply to us many inferences, which will be of no small
help in reconciling the differences in the views which have been cited above.

XII.   The view is maintained that it is permissible to say what is false before infants and insane
persons.
The first inference is that even if something which has a false, significance is said to an infant or
insane person no blame for falsehood attaches thereto. For it seems to be permitted by the common
opinion of mankind that:

The unsuspecting age of childhood may be mocked.

Quintilian, speaking of boys, said: ‘For their profit we employ many fictions.’ The reason is by no
means far to seek; since infants and insane persons do not have liberty of judgement, it is impossible
for wrong to be done them in respect to such liberty.

XIII.   It is permissible to say what is false when he to whom the conversation is not addressed
is deceived, and when it would be permissible to deceive him if not sharing in it.
1.  The second inference is that, so long as the person to whom the talk is addressed is not deceived,
if a third party draws a false impression therefrom there is no falsehood.

There is no falsehood in relation to him to whom the utterance is directed because his liberty remains
unimpaired. His case is like that of persons to whom a fable is told when they are aware of its
character, or those to whom figurative language is used in ‘irony,’ or in ‘hyperbole,’ a figure which,
as Seneca says, reaches the truth by means of falsehood,’ while Quintilian calls it a lying
exaggeration. There is no falsehood, again, in respect to him who chances to hear what is said; the
conversation is not being held with him, consequently there is no obligation toward him. Indeed if
he forms for himself an opinion from what is said not to him, but to another, he has something which
he can credit to himself, not to another. In fine, if, so far as he is concerned, we wish to form a
correct judgement, the conversation is not a conversation, but something that may mean anything
at all.

2.  Cato the censor therefore committed no wrong in falsely promising aid to his allies, nor did
Flaccus, who said to others that a city of the enemy had been stormed by Aemilius, although in both
cases the enemy was deceived. A similar ruse is told of Agesilaus by Plutarch. Nothing in fact was
said to the enemy; the harm, moreover, which followed was something foreign to the statement, and
of itself not unpermissible to desire or to accomplish.

To this category Chrysostom and Jerome refer Paul’s speech, in which at Antioch he rebuked Peter
for being too zealous a Jew. They think that Peter was well aware that this was not done in earnest;
at the same time the weakness of those present was humored.

XIV.   It is permissible to say what is false when the conversation is directed to him who wishes
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to be deceived in this way.
1.  The third inference is that, whenever it is certain that ‘he to whom the conversation is addressed
will not be annoyed at ‘the infringement of his liberty in judging, or rather will be grateful therefor,
because of some advantage which will follow, in this case also a falsehood in the strict sense, that
is a harmful falsehood, is not perpetrated; just so a man does not commit theft who with the
presumed consent of the owner uses up some trifling thing in order that he may thereby secure for
the owner a great advantage.

In these matters which are so certain, a presumed wish is taken as one that is expressed. Besides, in
such cases it is evident that no wrong is done to one who desires it. It seems, therefore, that he does
not do wrong who comforts a sick friend by persuading him of what is not true, as Arria did by
saying what was not true to Paetus after the death of their son; the story is told in the Letters of
Pliny.’ Similar is the case of the man who brings courage by a false report to one who is wavering
in battle, so that, encouraged thereby, he wins victory and safety for himself, and is thus ‘beguiled
but not betrayed,’ as Lucretius says.

2.  Democritus says: ‘We must speak the truth, wherever that is the better course.’ Xenophon writes:
‘It is right to deceive our friends, if it is for their good.’ Clement of Alexandria concedes ‘the use
of lying as a curative measure.’ Maximus of Tyre says: ‘A physician deceives a sick man, a general
deceives his army, and a pilot the sailors; and in such deception there is no wrong.’ The reason is
given by Proclus in commenting on Plato: ‘For that which is good, is better than the truth.’

To this class of untruths belong the statement reported by Xenophon, that the allies would presently
arrive; that of Tullus Hostilius, that the army from Alba was making a flank movement by, his order;
what histories term the’ salutary lie’ of the consul, Quinctius, that the enemy were in flight on the
other wing; and similar incidents found in abundance in the writings of the historians. However, it
is to be observed that in this sort of falsehood the infringement upon the judgement is of less account
because it is usually’ confined to the moment, and the truth is revealed a little later.

XV.   It is permissible to say what is false when the speaker makes use of a superior right over one
subject to himself.
1.  A fourth inference, akin to the foregoing, applies to the case when one who has a right that is
superior to all the rights of another makes use of this right either for his own or for the public good.
This especially Plato seems to have had in mind when he conceded the right of saying what is false
to those having authority. Since the same author seems now to grant this privilege to physicians,’
and again to deny it to them, apparently we ought to make the distinction that in the former passage
he means physicians publicly appointed to this responsibility, and in the latter those who privately
claim it for themselves. Yet Plato also rightly recognizes that falsehood is not becoming to deity,
although deity has a supreme right over men, because it is a mark of weakness to take refuge in such
devices.

2.  An instance of blameless mendacity, of which even Philo approves, may perhaps be found in
Joseph, who, when ruling in the king’s stead, accused his brothers first of being spies, and then of
being thieves, pretending, but not really believing, that they were such. Another instance is that of
Solomon, who gave an example of wisdom inspired by God, when to the women who were disputing
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over the child he uttered the words which indicated his purpose to slay it, although his real intent
was the furthest possible from such a course, and his desire was to assign to the true mother her own
offspring. There is a saying of Quintilian: ‘Sometimes the common good requires that even
falsehoods should be upheld.’

XVI.   It is perhaps permissible to say what is false when we are unable in any other way to save
the life of an innocent person, or something else of equal importance.
A fifth inference may be applicable to cases where the life of an innocent person, or something else
of equal importance, cannot be saved without falsehood, and another person can in no other way be
diverted from the accomplishment of a wicked crime. Such was the deed of Hypermnestra, who is
often lauded for this reason:

Nobly false and for all time
A maiden famed.

XVII.   The authors who have judged that falsehood spoken in the presence of enemies is
permissible.
1.  The principle which the learned generally lay down, that it is permissible to speak falsely to an
enemy, goes beyond what we have’ just said. Accordingly, to the rule forbidding a lie the exception,
unless against enemies, is added by Plato and Xenophon; also by Philo among the Jews, and by
Chrysostom among the Christians.’ To this exception you would perhaps refer the lie of the men of
Jabesh when under siege, as recorded in Holy Writ, and the similar deception on the part of the
prophet Elisha; also that of Valerius’ Laevinus, who boasted that he had slain Pyrrhus.

2.  To the third, fourth, and fifth of the conclusions which we have stated, applies the passage of
Eustratius, Metropolitan of Nicaea, On Nicomachean Ethics, Book VI [VI. ix]:

He who gives good counsel does not necessarily speak the truth. It can in fact happen
that he who plans aright makes falsehood itself a part of his plan, that he may lie
intentionally, either to an enemy, in order to deceive him, or to a friend, to deliver
the friend from evil; historical narratives are full of instances of this sort.

Quintilian says that, if a footpad must be deterred from killing a man, or if an enemy must be
deceived to save the country, we shall find it necessary to praise in the wise man himself conduct
that otherwise we should have to censure in slaves.

3.  These doctrines do not meet with the approval of the, school of writers of recent times, since in
almost all matters they have chosen to follow Augustine alone of the teachers of antiquity. But; the
same school admits of unspoken interpretations, which are so repugnant to all practice that one may
question whether it would not be more satisfactory to admit to certain persons the use of falsehoods
in the cases we have mentioned, or in some of them (for I assume that nothing has been settled here),
than so indiscriminately to exempt such interpretations from the definition of falsehood. Thus when
they say ‘I do not know,’ it may be understood as ‘I do not know so as to tell you;’ and when they
say ‘I have not’ it may be understood as ‘so as to give you;’ and other things of this sort which the
common sense of mankind repudiates, and which, if admitted, will offer no obstacle to our saying
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that whoever affirms anything denies it himself, and whoever denies affirms.

4.  It is assuredly quite true that in general there is no word which may not have a doubtful meaning;
for all words, in addition to the significance which is called that of the first notion, have another of
a second notion, and this significance varies in the different arts; moreover, words have different
meanings also in metaphor and other figures of speech.

Again, I do not approve of the view of those who apply the term jokes to falsehoods which are
uttered with a particularly serious expression and tone, as if they shrank from the word rather than
the thing.

XVIII.   The use of falsehood is not to be extended to statements containing a promise.
We must, however, bear in mind that what we have said regarding falsehood is to be applied to
assertions, and such indeed as injure no one but a public enemy, but not to promises. For by a
promise, as we have just begun to say, a new and particular right is conferred upon him to whom the
promise is made.

This holds true even among enemies, without any exception arising from the hostility existing at the
time. It holds true not only in the case of promises actually expressed, but also in the case of those
that are implied, as we shall show in discussing the demand for a parley when we come to the part
that deals with the observing of good faith in warfare.

XIX.   The use of falsehood is not to be extended to oaths.
This also must be repeated from the portion of our foregoing discussion which dealt with the subject
of oaths, that whether the oath is assertive or promissory it has the force to exclude all exceptions
which might be sought in the person of him with whom we are dealing. The reason is that an oath
establishes a relation not only with a man, but also with God, to whom we are bound by the oath,
even if no right arises for the man.

In the same place we have furthermore stated that in an oath we do not, as we do in other speech,
admit that interpretations not wholly without warrant may be put upon words, in order to absolve
us from falsehood; but we do require that the truth be spoken with the meaning which a man
listening is supposed to understand in perfect good faith. Obviously, then, we must abhor the impiety
of those who did not hesitate to assert that it is proper to deceive men by oaths just as boys do by
means of dice.

XX.   Nevertheless it is more noble, and more becoming to Christian simplicity, to refrain from
falsehood even toward an enemy; this view is illustrated by comparisons.
1.  We know, too, that certain types of fraud, which we have said were naturally permitted, have
been rejected by some peoples and persons. But this does not happen because they view such means
of deception as unjust, but because of a remarkable loftiness of mind, and, in some cases, because
of confidence in their strength. There is in Aelian a saying of Pythagoras, that in two things man
comes very close to God, in speaking the truth at all times and in doing good to others; and in
Iamblichus veracity is called a guide to all good things, divine and human. For Aristotle ‘the
magnanimous man is a lover of free speech and of the truth.’ For Plutarch, ‘to lie is worthy of a
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slave.’

Arrian says of Ptolemy: ‘And for him, who was a king, it was more disgraceful to lie than for
another.’ In the same author, Alexander declares: ‘The king must speak nothing but the truth to his
subjects.’ Mamertinus says of Julian: ‘In our emperor there is a marvelous agreement between mind
and tongue. He knows that lying is not only a mark of a low and mean spirit, but also a slavish vice;
and in truth, since want or fear makes men liars, the emperor who lies is ignorant of the greatness
of his fortune.’ In Plutarch, praise is given to Aristides’ ‘character rooted in firm morality and
tenacious of justice, not even resorting to falsehood in any kind of sport.’ Of Epaminondas Probus
says that he was ‘so devoted to truth that he did not lie even in jest.’

2.  This point of view assuredly is all the more to be insisted on by Christians; for not only is
simplicity enjoined upon them (Matthew 10:16), but vain speaking is forbidden (Matthew 12:36);
and He is set for their example in whose mouth no guile was found. Lactantius says: ‘And so the true
and upright traveler will not quote that saying of Lucilius:

I lie not to a man who is my friend and intimate.

But he will think that he should not lie even to an enemy and a stranger; nor will he ever consent that
his tongue, the interpreter of his mind, shall disagree with his meaning and thought.’

Of like opinion is Neoptolemus in the Philoctetus of Sophocles ‘excelling in simplicity and
nobleness,’ as Dio of Prusa rightly observes, for to Ulysses, who urges him to practice deception,
he thus replies:

Child of Laertes, what plans with grief I hear
With far more loathing would I carry out;
For to devise deceits I was not born, nor he
Of by-gone days, my sire, as men relate;
But by main force, not wiles, the captive to bear off,
Prepared am I.

Euripides in the Rhesus says:

Upon the foe a noble soul cannot inflict
A guileful death.

3.  Thus Alexander declared that he would not steal a victory. Polybius relates that the Achaeans
shrank from all deceit against the enemy, because they considered that the only sure victory which,
if I may express his meaning in the words of Claudian,

Conquers foes whose minds have been subdued.

Such was the attitude of the Romans almost to the close of the second Punic War. Aelian records
that ‘The Romans know that they are brave, and that they have not overcome their foes by artifice
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... and trickery.’ Hence when Perseus, king of Macedon, was deceived by hopes of peace, the elder
senators declared that they did not recognize the methods of the Romans, that the ancestors of these
never boasted that they had waged war more by craft than by courage; that it had been the Roman
method to wage war not by the ruses of the Carthaginians, nor by the subtlety of the Greeks, who
would esteem it more glorious to outwit an enemy than to overcome him by force. Then they added
the following:

In some cases, for the moment, more is accomplished by deceit than by valor, but
only his mind is forever conquered from whom the confession has been extorted that
he has been conquered not by artifice, nor by chance, but after joining forces in battle
in a just and righteous war.

Later we read also in Tacitus: ‘The Roman people takes vengeance on its enemies, not by fraud, nor
in secret, but openly with arms in hand.’ Such men were the Tibareans also, who even agreed upon
the place and time of battle. In Herodotus Mardonius makes a similar assertion regarding the Greeks
of his time.

XXI.   It is not permissible for us to force any one to do what is right for us but not for him.
To the conduct of operations this principle also applies, that it is not permissible to force or to entice
any one to anything which, may not be permissible for him to do.’ The following may serve as
examples. It is not permissible for a subject to slay his king, nor to surrender towns without public
consent, nor to despoil his fellow citizens. Therefore it is not permissible to influence a subject, who
remains such, to do these things. For he who gives to another cause: to sin always sins himself as
well.

It is not enough to urge in reply that for him who forces such a man to a crime an act of this kind,
as the killing of an enemy is, legitimate. The deed it is in fact permissible for him to compass, but
not in this way. Augustine well says: ‘It makes no difference whether you yourself commit the
crime, or whether you wish another to commit it for you.’

XXII.   Nevertheless we may make use of assistance voluntarily offered.
The case is different when for a thing which is permissible for him a person avails himself of the
help of one who does wrong! voluntarily and not at his instigation. That this is not wicked we have
proved elsewhere by the example of God Himself.’ ‘We: receive a deserter by the law of war,’ says
Celsus; that is, it is not contrary to the law of war for us to receive him who abandons the side of the
enemy and chooses our own.
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CHAPTER 2
How by the Law of Nations the Goods of Subjects May Be

Held for the Debt of Their Rulers; and Therein, on Reprisals

I.   By natural law no one except an heir is bound by the act of another.
1.  Let us proceed to principles derived from the law of nations. These principles relate in part to war
in general, and in part to a particular aspect of war. Let us begin with the general considerations.

By the strict law of nature no one is bound by another’s act, except one who inherits his property;
for the principle that property should be transferred with its obligations dates from the establishment
of proprietary rights.’ The Emperor Zeno says that it is contrary to natural justice for persons to be
harassed for the debts of strangers. Hence the titles in the Roman Law; the wife is not to be sued for
her husband, nor the husband for his wife, the son for his father, nor the father or mother for their
son.

2.  The debt of the corporation, moreover, is not a debt of the individuals, as Ulpian well declares,
especially if the corporation has property; for the rest the members of a corporation are bound not
as individuals, but as a part of the corporate body. Seneca says: ‘If any one lends money to my
country, I shall not say that I am his debtor, nor will I admit this is my loan; yet I shall give my share
towards paying it off.’ He had previously said: ‘As one of the people I shall not pay as though for
myself, but I shall contribute as for my country ‘; also,’ Individuals will be indebted not as if for
their personal debt, but for a share of the public debt.’

Hence in the Roman Law it was specifically provided that no member of a village should be held
for the debts of other villagers; and elsewhere it is ordered that no property of one person is to be
sued for the debts of others even if public debts. In a novel of Justinian, ‘pledge-taking,’3 that is, the
taking of sureties for others, is forbidden, and the reason given is that it is not reasonable for one
person to be the debtor and another to be made to pay. Here also exactions of this sort are called
hateful. King Theodoric, in Cassiodorus, calls it disgraceful to permit one person to give sureties for
another.

II.   Nevertheless it has been established by the law of nations that both the possessions and the
acts of subjects are liable for the debt of a ruler.
1.  Although what has just been stated is true, nevertheless by the volitional law of nations there
could be introduced, and appears to have been introduced, the principle that for what any civil
society, or its head, ought to furnish, whether for itself directly, or because it has bound itself for the
debt of another by not fulfilling the law, for all this there are held and made liable all the corporeal
or incorporeal possessions of those who are subject to such a society or its head.

This principle, furthermore, is the outgrowth of a certain necessity, because otherwise a great licence
to cause injury would arise; the reason is that in many cases the goods of rulers cannot: so easily be
seized as those of private persons, who are more numerous. This then finds place among those rights
which, as Justinian says have been established by civilized nations in response to the demands’ of
usage and human needs.
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2.  This principle, however, is not so in conflict with nature that it could not have been introduced
by custom and tacit consent, since sureties are bound without any cause, merely by their consent,
It was hoped that members of the same society would be able through mutual relations to obtain
justice from one another, and provide for their indemnification, more easily than foreigners, to
whom in many places slight consideration is given. Hence the advantage’ derived from this
obligation was common to all peoples, so that he who might now be burdened by it at another time
might in, turn be relieved.

3.  That this usage has been accepted, appears from the perfect wars which peoples wage against
peoples. The practice observed, in such wars is in fact revealed by the formulas of declaration, as
‘I declare and make war upon the peoples of the ancient Latins and; the men of the ancient Latins,’
and in the question ‘whether they wished and ordered that war be declared upon King Philip and the,
Macedonians who were under his rule.’ It is evidenced also by the decree itself, as, ‘The Roman
People orders that war be waged upon the people of the Hermunduri and upon men of the
Hermunduri,’‘ which is cited from Cincius on military affairs; and elsewhere, as ‘Let him be an
enemy, and also those who are within his defenses.’

We see that the same right is invoked also where a state of perfect war has not yet been reached, but
where nevertheless there is need of an enforcement of a right by violent means, that is, by means of
an imperfect war. Long ago Agesilaus said to Pharnabazus, who was a subject of the king of Persia:
‘Formerly, Pharnabazus, when we were friends of the king, we treated his possessions as became
friends; now that we have become enemies, we treat them as belonging to a foe. Since, therefore,
we see that even you desire to be classed among the king’s possessions, we do right to strike at him
through you.’

III.   An example in the seizure of persons.
1.  One form of the enforcement of right regarding which I am speaking was what the Athenians
called ‘seizure of men.’ Of this a law of Attica said: ‘If any one die by a violent death, for his sake
it shall be right for his relatives and next of kin to proceed to apprehend men, until either the penalty
has been paid for the murder, or the murderers are given up. Such seizure may extend to three
persons, and no more.’ Here we see that for the debt of the state, which is bound to punish its
subjects who have injured others, there is put under obligation a certain incorporeal right of its
subjects, that is, their liberty of remaining where they wish and of doing what they wish; in
consequence such subjects are temporarily in servitude, until the state does that which it is bound
to do, that is, until it punishes the one who is guilty.

Although the Egyptians, as we learn from Diodorus Siculus, used to maintain that neither a person
nor his liberty should be bound for a debt, nevertheless there is nothing in this that is repugnant to
nature, and the practice not only of the Greeks, but of other nations also, has prevailed to the
contrary.

2.  Aristocrates, the contemporary of Demosthenes, had proposed a decree to permit the
apprehension anywhere of any one who should slay Charidemus, and to number among the public
enemies any who should resist such seizure. In this proposal Demosthenes criticizes many points:
first, that Aristocrates did not distinguish between killing justly and killing unjustly, although
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sometimes it may be just to kill; secondly, that he did not require that a trial be previously
demanded; and, further, that he wished those who received the homicide to be held responsible and
not those among whom the killing was done. The words of Demosthenes are:

For the law ordains that if those, among whom the wrong is suffered, do not pay the
penalty nor surrender the culprits, these shall be apprehended to the number of three.
But he lets these indeed go unpunished, and makes no mention of them; while he
proposes that those shall be outlawed who have received the murderer when he has
taken refuge with them if they do not freely surrender him; I shall state the case in
accordance with the custom common to mankind, which bids us receive the fugitive.

The fourth point of criticism is that Aristocrates at once brings the matter to a state of perfect war,
when the law would have been satisfied with an arrest.

3.  Of these criticisms the first, second, and fourth are not without reason. But the third objection,
unless it is restricted to the single case of killing by accident or in self-defense, can only have been
offered rhetorically, and more for the sake of argument than according to truth and right. For the law
of nations that suppliants shall be received and protected applies, as we have previously said, only
to those who are endangered by ill fortune and not by crime.

4.  In other respects the law is the same for those among whom the crime has been committed and
for those who refuse to punish or surrender the guilty person. Therefore either that very law, on
which Demosthenes relies, received from practice the interpretation that I give, or afterward it was
more explicitly formulated against such quibbles. That one of these alternatives is true will not be
denied by any one who has given attention to the following definition of Julius Pollux: ‘Seizure of
men takes place when any one upon demand does not receive murderers who have fled to some
persons for refuge, for in that case he has the right to carry off as many as three persons of those who
have not surrendered the culprits.’ In the same sense Harpocration says: ‘Seizure of men is the right
to carry off men from some city. For they used to take sureties from a city which held a murderer
and would not give him up for punishment.’

5.  Similar to this right of seizure is the right of detention of citizens of another state in which a
manifest wrong has been done to a national, in order to secure his recovery. Accordingly at
Carthage’ certain persons prevented the seizure of Ariston of Tyre, giving it as their reason that ‘The
same thing will happen to Carthaginians, both at Tyre and in the other commercial centers to which
they go, in large numbers.’

IV.   An example in the seizure of goods.
Another form of the enforcement of right by violence is ‘seizure of goods’ or’ the taking of pledges
between different peoples".’ This is called by the more modern jurists the right of reprisals; by the
Saxons and Angles ‘withernam,’ and by the French, among whom such seizure is ordinarily
authorized by the king, ‘letters of marque.’ This enforcement of right occurs, as the jurists say,
where a right is denied.

V.   Seizure is warranted after a right has been denied, and when it may properly be considered
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as settled that this has been done; wherein it is shown that a judicial decision does not properly
give or take away a right.
1.  Seizure by violence may be understood to be warranted not only in case a judgement cannot be
obtained against a criminal or a debtor within a reasonable time, but also if in a very clear case (for
in a doubtful case the presumption is in favor of those who have been chosen by the state to render
judgement) judgement has been rendered in a way manifestly contrary to law; for the authority of
the judge has not the same force over foreigners as over subjects.

Even among subjects such a decision does not cancel a true obligation. ‘A true debtor, even though
he is absolved, still remains a debtor by the law of nature,’ says Paul the jurist. ‘And when by a
wrongful decision of a judge a creditor had taken away from its, owner, as if it had been bound over
to him, property which did not belong to the debtor, and the question was raised whether, after the
payment of the debt, this should be restored to the debtor, Scaevola approved of its restitution.’
There is this difference, that subjects cannot legally hinder by force the execution of a judgement
even if it is unjust, or assert their rights by force against it, because of the effectiveness of the
authority over them; but foreigners have the right of compulsion, which they may not use, however,
so long as they can obtain what is theirs by a judgement.

2.  The principle, therefore, was not introduced by nature, but has been widely accepted in practice,
that for such a cause the persons, or movable property, of the subjects of him who does not render
justice, may be seized. The most ancient instance is given by Homer, in the Iliad. Here it is
recounted that Nestor seized the flocks and herds of the men of Elis in revenge for the horses stolen
from his father,’ taking reprisals,’ as the Poet says; in this passage Eustathius explains ‘reprisals’
as ‘what is confiscated in return for something, that is, dragged off and seized in return for what has
been previously taken.’ The narrative goes on to say that all those to whom anything was owed by
the Eleans were summoned by proclamation to secure their rights, surely,

Lest any one of his just due should be deprived.

Another instance is in Roman history, in the case of the Roman ships which Aristodemus, the heir
of the Tarquins, held at Cumae as compensation for the property of the Tarquins. Dionysius of
Halicarnassus states that slaves, cattle, and money were held. Still another instance is given by
Aristotle, in the second book of the Economics, on the law of the Carthaginians relating to seizure
of the ships of foreigners, ‘if any one has a right of seizure,’ as the condition is there expressed.

VI.   Such seizure does not warrant the taking of human life.
That for such a cause the lives of innocent subjects are liable, has perhaps been believed among
some peoples, because, they supposed that every man has in himself a full right over his life, and
that it was possible to transfer this to the state. That supposition, as we have elsewhere said, is by
no means capable of proof, nor is it in harmony with a more sound theology.

Nevertheless it may happen that those who wish by force to hinder the enforcement of a right may
be killed, not intentionally but accidentally. But if this can be foreseen, we have shown elsewhere
that we ought rather to surrender the furthering of the right, in, accordance with the law of love.
According to this law, particularly for Christians, the life of a man ought to be of greater value than
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our property, as has been proved in another connection.

VII.   The distinction between what there is relating to this matter in municipal law and in the law
of nations.
1.  In this matter, no less than in others, we must take care note to confuse the things which properly
belong to the law of nations, and those which are established by municipal law or treaties between
peoples.

2.  By the law of nations all subjects of him who does the injury are liable to the furnishing of
sureties, provided they are subjects from a permanent cause, whether native or immigrant, and not
persons who are present anywhere for the purpose of travel or for a brief residence. The furnishing
of pledges is treated after the manner of burdens which are imposed in order to pay the public debts,
and from which those are immune who are only temporarily subject to the laws of the place.
However, ambassadors are excepted by the law of nations from the number of subjects, provided
that they have not been sent to our enemies; and their goods also are excepted.

3.  By the municipal law of states, however, the persons of women and children are often excepted;
and in fact even the property of those who are engaged in literary pursuits of come to carry on trade.
By the law of nations individuals possess the right of taking sureties, as at Athens, in the seizure of
men. By the municipal law of many countries this right is ordinarily sought in some cases from the
supreme authority, in other cases from judges.

By the law of nations ownership is acquired over seized goods by the mere act of seizure, up to the
limit of the debt and expenditure, in such a way that the residue shall be restored.’ By the municipal
law the parties concerned are usually summoned, and afterwards by public authority the property
is sold or assigned to those who are affected. But for these and other topics reference should be made
to those who discuss the municipal codes; on this subject particularly Bartolus, who has written on
reprisals.

4.  A further statement I shall add, because it concerns the mollification of this law, which is in itself
sufficiently rigorous. Those who, by not paying what they owe or by not furnishing satisfaction,
have given occasion for the taking of sureties, by natural and divine law are bound to make good
the damages z to others, who for that reason have incurred a loss.
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CHAPTER 3
On War That Is Lawful or Public According to the Law

of Nations; and Therein, on the Declaration of War

I.   A public war according to the law of nations is a war between different peoples.
1.  In a previous passage we began to say that by authors, of repute a war is often called lawful not
from the cause from which it arises, nor, as is done in other cases, from the importance of its,
exploits, but because of certain peculiar legal consequences. Of what sort a lawful war is, however,
will best be perceived from the definition of enemies given by the Roman jurists.

‘Enemies are those who in the name of the state declare war upon us, or upon whom we in the name
of the state declare war; others are brigands and robbers,’ says Pomponius. Similarly Ulpian:

Enemies are those upon whom the Roman people have publicly declared war, or
who, have themselves declared war upon the Roman people; others are called thieves
and brigands. And so he who has been captured by robbers is not their slave, and has
no need of the right of postliminy. But he who has been captured by enemies, as by
the Germans or Parthians, is a slave of the enemy, and recovers his former status by
postliminy.

Paul says: ‘Those who are captured by pirates and brigands remain free.’ There is a further statement
by Ulpian:

In civil contentions, although the state is thereby often injured, nevertheless the
destruction of the state is not aimed at; the citizens who support either side after the
manner of enemies are not in the position of those who possess rights of captivity or
postliminy. In consequence it has been decided that for those who have been
captured, sold, and later set free, it would be superfluous to attempt to recover from
the emperor their free status, which they had not lost by captivity.

2.  It needs only to be noted further that we may understand. that any one who has the supreme
authority in a state may take the, place of the Roman people in our illustration. ‘An enemy,’ says
Cicero, ‘is the one that has a state, a senate, a treasury, the agreement and concord of the citizens,
and the power, if the course of events’ leads thereto, to conclude peace and an alliance.’

II.   The distinction between a people, although acting unjustly, and pirates or brigands.
1.  Moreover, a commonwealth or state does not immediately cease to be such if it commits an
injustice, even as a body; and a gathering of pirates and brigands is not a state, even if they do
perhaps mutually maintain a sort of equality, without which no association can exist. The reason is
that pirates and brigands are banded together for wrongdoing;  the members of a state, even if at
times they are not free from crime, nevertheless have been united for the enjoyment of rights, and
they do render justice to foreigners. If the treatment of members of other states is not in all respects
according to the law of nature, which, as we have showed elsewhere, has become partly obscured
among many peoples, it is at least according to agreements entered into with each state or in
accordance with customs.
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Accordingly the scholiast on Thucydides notes that, at the time when it was considered legitimate
to plunder at sea, the Greeks refrained from murder and raids by night, and from the seizure of the
cattle of ploughmen. Strabo relates that other peoples also, who lived in like manner by plunder,
upon returning home after being at sea, sent word to the owners in order that these might, if they
wished, recover their stolen property at a fair price. To such persons applies the passage in Homer’s
Odyssey, XIV:

Themselves eager for loot, who to the land
Of strangers fare; if gods above grant booty,
With laden ships they leave and homeward go,
And dread fear falls on those they leave behind.

2.  In moral questions, furthermore, the principal element is considered as determining the essential
character. As Cicero has rightly said in the fifth book On Ends: ‘The whole of an object takes its
name from that constituent of it which comprises the most important elements and has the most
far-reaching effect.’ With this accords the saying of Galen: ‘Names are taken from the most potent
element in the compound.’ The same author often designates such things as ‘named after the chief
element.’

Cicero, then, spoke too sweepingly when he said, On the Commonwealth, Book III, that where an
unjust man is king, or where the aristocracy or the people itself is unjust, there is not a wicked state,
but none at all. In correction of this view Augustine says: ‘Nevertheless, I should not go so far as
to assert that the people as such does not exist, or that its organization is not a state, so long as there
remains some sort of union in a reasoning populace, associated through harmonious participation
in the things which it chooses.’ A body that is sick is nevertheless a body still; and a state, although
seriously diseased, is a state so long as there remain tribunals and the other agencies that are
necessary in order that foreigners, no less than private citizens, in their relations one with the other
may there obtain their rights. Dio Chrysostom offers a more correct judgement in saying that the law
(especially that which goes to make up the universal common law) exists in a state just as the mind
in the human body; for when this is taken away the state ceases to exist.’ In the speech in which he
urges the Rhodians to harmony, Aristides shows that many good laws may exist even under a
tyranny. Aristotle in his Republic [Politics], Book V, chapter ix, says that if any one presses the
violence of the few, or of the people, too far, the state first becomes full of faults, and finally ceases
to be.

Let us illustrate this subject by examples.

3.  We heard Ulpian saying above that captives taken by brigands do not belong to those who
capture them. He says further that captives taken by the Germans lose their freedom. And yet among
the Germans marauding expeditions which are sent beyond the borders of a state ‘involve no
disgrace,’ as Caesar states. Of the Venedi, Tacitus says: ‘With their marauding expeditions they
overrun the forests and mountains that lie between the Peucini and the Fenni.’ In another place he
says that the Chatti, a famous people of Germany, engaged in marauding expeditions. In the same
author the Garamates are a nation fertile in marauding expeditions, but still a nation.
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The Illyrians without distinction were accustomed to plunder on the sea, vet a triumph was
celebrated over them; Pompey celebrated no triumph over the pirates. So great is the distinction
between a people, however wicked it may be, and those who, although not forming a people,
associate together’ for the sake of crime.

III.   Sometimes a transformation is effected.
Nevertheless a transformation may take place, not merely in the case of individuals, as when
Jephthes, Arsaces, and Viriathus instead of being leaders of brigands became lawful chiefs, but also
in the case of groups, so that those who have only been robbers upon embracing another mode of
life’ become a state. In discussing brigandage Augustine says: ‘If by accessions of desperate men
this evil grows to such proportions that it holds lands, establishes fixed settlements, seizes upon
states and subjugates peoples, it assumes the name of a kingdom.’

IV.   It is essential to the nature of a public war that it should have the support of the sovereign
power; in what way this is to be understood.
What persons have the sovereign power, we have already stated. Hence it may be understood that,
if any possess the sovereign power in part, they may to that extent wage a lawful war.

This principle applies with even greater force to those who are not subjects, but are allied on an
unequal footing.’ So we learn from history that all formalities of lawful war were observed between
the Romans and their allies, the Volsci, Latins, Spaniards, and Carthaginians, although these had an
inferior status in the alliance.

V.   A declaration of war is also requisite.
That a war may be lawful in the sense indicated, it is not enough that it be waged by sovereign
powers on each side. It is also necessary, as we have said, that it should be publicly declared, and
in fact, proclaimed so publicly that the notification of this declaration be made by one of the parties
to the other; whence Ennius spoke of battles proclaimed in advance. In the first book On Duties
Cicero says: ‘But the right usage of war has indeed been most scrupulously prescribed by the fetial
law of the Roman people. According to this we are given to understand that no war is lawful unless
it is waged for the recovery of property, or has been previously threatened and proclaimed.’

More concisely speaks an ancient writer in Isidore: ‘A lawful war is one that is waged by
declaration, for the recovery of property or to repel enemies.’ Thus Livy, in his description of a
lawful war, says that the war is waged openly and in accordance with public decree. Also, after
relating that the Acarnanians had laid waste Attic territory, he adds: ‘This was the first manifestation
of hostile feeling; afterward a lawful war was declared by decrees and voluntary proclamations of
the states.’

VI.   What element in the declaration of war is in accordance with the law of nature, and what
is peculiar to the law of nations, is set forth with distinctions.
1.  To understand the foregoing passages, and others dealing with the declaration of war, we must
carefully distinguish what is due according to the law of nature, what is not due by nature but is
honorable, what is required by the law of nations to secure the effects peculiar to this law, and what,
in addition, is derived from the particular institutions of certain peoples.
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In a case where either an attack is being warded off, or a penalty is demanded from the very person
who has done wrong, no declaration is required by the law of nature. This is what Sthenelaidas, the
ephor, says in Thucydides: ‘We who have been wronged in more than words are not to seek
satisfaction in words or judicial proceedings.’ Latinus in Dionysius of Halicarnassus declares:
‘Every one who is attacked repels him who begins the war.’ Aelianus, quoting from Plato, says that
a war which is undertaken to repel force is proclaimed, not by a herald, but by nature. Hence Dio
Chrysostom, in his address To the Nicomedians, says: ‘Most wars begin without declaration.’

For no other reason Livy criticizes Menippus, an officer of Antiochus, because he had slain certain
Romans when war had not yet been declared, and when no hostilities had been engaged in, so that
they could have heard that swords had been drawn or even that blood had been shed; by this he
shows that either of these two steps could have sufficed to justify the action. Not more necessary,
by the law of nature, is a declaration of war in case an owner wishes to seize what belongs to him.

2.  But whenever one thing is seized in place of another, or the property of a debtor is taken for his
debt, and all the more if one wishes to take possession of the property of those who are subject to
the debt, then a demand for settlement is required, to establish the fact that it is impossible in any
other way to obtain what is ours, or what is owed to us. For this is not a primary right, but a
secondary and vicarious right, as we have elsewhere explained. Thus, even before the possessor of
sovereign power is attacked for the debt or crime of a subject, a demand for settlement should be
made, which may place him in the wrong, and in consequence of which he may be held either to be
causing us loss or to be himself committing a crime, according to the principles which have
previously been discussed.

3.  But even in case the law of nature does not require that such a demand be made, still it is
honorable and praiseworthy to make it,’ in order that, for instance, we may avoid giving offence,
or that the wrong may be atoned for by repentance and compensation, according to what we have
said regarding the means to be tried to avoid war. Here applies this verse also:

At first no one has sought to try extremes.

Here, too, applies the command which God gave to the Jews, that they should first invite to peace
the city which was to be attacked. This command, although given to that people for a particular case,
has been wrongly confused by some with the law of nations. For the peace there referred to is not
peace in general, but one dependent upon a condition of subjection and tribute. When Cyrus came
into the territory of the Armenians, before doing harm to any one he sent to the king those who
represented him in order to demand the tribute and soldiery due according to the treaty, ‘thinking
that this was a more friendly procedure than to advance without a previous declaration,’ as
Xenophon says in his History. But by the law of nations a proclamation is required in all cases in
order to secure these particular effects, not, however, from both parties but from either one.

VII.   A declaration of war is sometimes conditional, sometimes absolute.
1.  Now the declaration of war is either conditional or absolute. It is conditional when it is joined
with a demand for restitution. Moreover, under the title of things sought in recovery the fetial law
included not merely a claim by right of ownership, but also the effort to obtain that which is owed
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on a civil or criminal charge, as Servius’ rightly explains. Hence arises this phase in the formulas,
‘to be restored, satisfied, surrendered,’ where, as we have elsewhere’ said,’ surrendered’ must be
understood with a reservation, to wit unless those on whom the demand is made prefer to punish the
guilty party themselves. Pliny bears witness that this demand for restitution was called a ‘verbal
demand.’

A conditional declaration is recorded by Livy: ‘That they would themselves use every means to free
themselves from this injury unless it were removed by those who had inflicted it.’ Another is given
by Tacitus: ‘unless they should inflict punishment upon the guilty, he would carry out a general
massacre.’ There is also an ancient example in the Suppliants of Euripides, when Theseus gives to
the herald these instructions for his mission to Creon the Theban:

Theseus, who holds the neighboring kingdom’s soil,
The dead demands for burial; granted that,
Erechtheus’ people will become your friend.
If this with favor meet, retrace thy steps;
But if no heed is given, these other words employ
Let them soon look to see my youth in arms.

Papinius in his description of the same event has:

Proclaim either funeral pyres for the Danai
Or for Thebes, battles.

Polybius calls this ‘to give notice of reprisals,’ and the ancient Romans ‘to give formal notice.’

An absolute declaration is what is called in particular a proclamation or edict. This is made when
one party either has begun hostilities (and this is what in Isidore is said to be a war for the repulse
of enemies), or has himself committed crimes that call for punishment.,

2.  Sometimes, indeed, an absolute declaration follows one that is conditional, although this is not
necessary but superfluous. Hence arises the formula:

I bear witness that this people is unjust, and does not give satisfaction.

There is also a second formula:

Whatever things, disputes, causes of complaint, of which the pates patratus of the
Roman people of the Quirites has formally notified the pates patratus of the people
of the Ancient Latins, which things the men of the Ancient Latins ought to have
surrendered, done, paid, which things they have not paid nor surrendered nor done,
these things I hold ought to be sought in just and righteous warfare; and I agree and
approve.

The third formula is:
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Whereas the tribes of the Ancient Latins have acted and committed offences against
the Roman people of the Quirites, whereas the Roman people of the Quirites has
ordered that there be war with the Ancient Latins, and the Senate of the Roman
people of the Quirites has decreed, consented, agreed that war should be waged with
the Ancient Latins, for this cause I and the Roman people declare and make war
upon the tribes of the Ancient Latins.

That in this case, as I have said, a proclamation is not strictly necessary, becomes apparent from the
fact that it was formally made at the nearest garrison point. So the fetials declared when consulted
in the case of Philip of Macedon, and afterward in the case of Antiochus, since the first proclamation
had to be made to the person who was attacked in the war. The declaration against Pyrrhus was in
fact made to one of his soldiers, and that too in the Circus Flaminius, where this soldier was ordered
to purchase a bit of ground for form’s sake, as Servius narrates in his commentary on the ninth book
of the Aeneid.

3.  Further proof of the superfluity of this formality is found in the fact that war is often declared by
both parties. Thus the Peloponnesian War was declared by the Corcyreans and by the Corinthians,
although it is sufficient that such a declaration be made by either one party or the other.

VIII.   What elements in declarations of war pertain to municipal law and not to the law of
nations.
To the customs and institutions of certain peoples, moreover, and not to the law of nations, belong
the use of the herald’s staff among the Greeks; the sacred herbs and bloody spear used first by the
Aequicolae, then by the Romans, who followed their example; the renunciation of any existing
friendship or alliance; the period of thirty days set after the demand for restitution; the hurling of the
spear the second time; and other formalities of this sort which should not be confused with those that
properly belong to the law of nations.

Arnobius informs us that in his time a great part of these formalities had ceased to be observed; and,
indeed, some were already neglected in the time of Varro. The third Punic War was begun at the
same time with the declaration. In Dio, Maecenas holds that certain of these formalities are peculiar
to a democratic state.

IX.   A war declared against any one is at the same time declared against his subjects and allies,
in so far as they take his side.
Furthermore, a war declared against him who holds the sovereign authority in a state is held to be
declared at the same time not only upon all his subjects, but also upon all who will join him as allies
in such a way as to become an accession to him. This is what the more modern jurists mean when
they say that defiance of the prince is defiance of his supporters; for to declare war they call to send
forth defiance.

This principle is to be understood as applicable to the type of war waged against him upon whom
it has been declared in the manner illustrated in the war against Antiochus. It was decided not to
declare war against the Aetolians separately, because they had openly associated themselves with
Antiochus. ‘The Aetolians have voluntarily declared war against themselves,’ was the response of
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the fetials.

X.   A war declared against any one is not held to be at the same time declared against his subjects
and allies in so far as they are considered by themselves; illustration by examples.
If, on the conclusion of a war declared against one who holds the sovereign power, another people
or king is to be attacked, because of the aid that they have furnished, a new declaration of war will
have to be made in order to meet the requirements of the law of nations. For in such a case the
people or king is now not regarded as an accessory, but as a principal. It was therefore rightly said
that the war of Manilius against the Gallo-Grecians and that of Caesar against Ariovistus were not
lawful wars according to the law of nations.’ The Gallo-Grecians and Ariovistus were in fact
attacked not as accessories to another war, but principals; and for such a procedure by the Roman
law a new authorization of the Roman people was required, just as a new declaration was required
by the law of nations.

What was said in putting the question in regard to the war against Antiochus: ‘Did they desire, and
did they direct, that war be begun with King Antiochus and with any who had espoused his cause,’
also what was provided in the decree against King Perseus, should, as it seems, be understood as
meaning, so long as there should be a war with Antiochus or Perseus, and as referring to those who
actually had a part in this war.

XI.   The reason why a declaration is required in order to secure certain effects.
Furthermore the reason why nations required a declaration for the kind of war which we have called
lawful according to the law of nations was not that which some adduce, with the purpose that
nothing should be done secretly or deceitfully, for this pertains to an exhibition of courage rather
than to law, just as certain nations are said to have even appointed the date and place of battle.’ The
purpose was, rather, that the fact might be established with certainty that war was being waged not
by private initiative but by the will of each of the two peoples or of their heads.

From this consideration arise the peculiar effects which do not develop in a war against brigands,
nor in a war which a king wages against his subjects. Thus Seneca distinguishes ‘wars declared upon
neighbors, or waged with citizens.’

XII.   The effects referred to are not found in other wars.
What certain writers point out and teach by citing examples, to the effect that even in such wars what
is seized belongs to those who take it, is indeed true, but only from one standpoint, that of the law
of nature. It is not true by the customary law of nations, since this concerns nations only, not persons
who have no existence as a nation or form a part of a nation.

The writers in question err in this also, that they think that a war undertaken for the defense of one’s
person or property does not require a declaration. Such a war does require a declaration, not indeed
of itself, but for the sake of those effects of which we have begun to speak, and which we shall
shortly explain.

XIII.   Whether war may be waged simultaneously with its declaration.
This also is not true, that war cannot be waged at once upon being declared. That was the procedure
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of Cyrus against the Armenians, and of the Romans against the Carthaginians, as we have stated
above. By the law of nations, in fact, no interval of time is required after the declaration.
Nevertheless, it may happen that, from the character of the affair, by the law of nature some time
may be required, as when restitution or punishment for a guilty person has been sought, and this has
not been refused. In such a case time must be granted in order that, that which has been sought may
be properly performed.

XIV.   Whether war must be declared against him who has violated the right of embassy.
Even if the right of embassy has been violated, there will not cease to be need of a declaration of
war, for the sake of the effects of which I speak. However, it will be sufficient that this be made in
a way in which it may be done with safety, as by means of writing, for example; for custom
sanctions the use of writing for both summonses and other notices to be served in unsafe places.
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CHAPTER 4
On The Right of Killing Enemies in a Public War,

And on Other Violence Against The Person

I.   The effects of a public war are explained in general terms.
1.  On the verse of Virgil,

Then to strive in hatred, then to plunder,
Will become permissible,

Servius Honoratus, after tracing the fetial law from Ancus Martius, and more remotely from the
Aequicoli, makes this comment:

If at any time it happened that either men or cattle had been carried off from the
territory of the Roman people by any nation. the pater patratus, with the fetials, that
is, the priests who preside over the conclusion of treaties, would set out, and standing
before the frontier would state the cause of war in a loud voice; if they refused to
restore ‘the things that had been carried off, or to surrender the wrongdoers, he
would hurl a spear toward them. This constituted the beginning of hostilities, and
then it was permissible to pillage in accordance with the usage of war.

Servius, moreover, had previously said: ‘The ancients were accustomed to use the words "to inflict
injury (laedere res)" where we say "to pillage (rapere)," even if no crime of pillaging had been
committed; in like manner they used to say "to make restitution (res reddere)" where we say "to give
satisfaction (satisfacere)".’

From these facts we learn that a war declared between two peoples, or the heads of two peoples, has
certain particular effects’ which do not arise from the nature of war itself. This conclusion, again,
agrees excellently with what we have just now cited from the Roman jurists.

II.   A distinction is made between the word ‘permissible’ as referring to that which is done with
impunity, although not without moral wrong, and to that which is free from moral wrong even
if virtue would enjoin not to do it; with examples.
1.  But let us see the import of the ‘will become permissible’ in Virgil’s line. For sometimes that is
said to be permissible which is right from every point of view and is free from reproach, even if
‘there is something else which might more honorably be done, as indicated in that statement of Paul
the Apostle: ‘All things (that is of the sort which he had touched upon and was going to discuss) are
lawful for me, but not all things are expedient.’

Thus it is lawful to contract marriage, but for a holy purpose the chastity of celibacy is more worthy
of praise,’ as Augustine, following the same apostle, wrote to Pollentius. Also to marry a second
time is lawful, but it is more honorable to be content with one marriage; this is according to the
correct elucidation of that question by Clement of Alexandria. A Christian husband may lawfully
leave his pagan wife, as Augustine thinks s (this is not the place to discuss in what circumstances
this is true), but he may also keep her, and so Augustine adds: ‘Either course is indeed equally
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permissible according to the justice which waits upon the Lord; and so  the Lord forbids neither of
them, but each one is not expedient.’ Ulpian says of the seller who is permitted to empty out wine
after the appointed day: ‘Nevertheless it is more praiseworthy if he does not empty it, when he might
do so.’

2.  In another sense, however, something is said to be permissible, not because it can be done
without violence to right conduct’ and rules of duty, but because among men it is not liable to
punishment. In this sense fornication is permitted among many peoples; among the Lacedaemonians
and Egyptians even thieving was permissible. In Quintilian we find: ‘There are certain things which
are not praiseworthy according to nature, but which are legally permissible; thus according to the
Twelve Tables it was permitted to divide the body of the debtor among his creditors.’

This, however,, is hardly a proper meaning of the word ‘permitted’ in the strict sense, as Cicero
rightly observes in his Tusculan Disputations, Book V. Here, speaking of Cinna, he says: ‘To me,
on the contrary, he seems wretched not only because he did this, but also because he so conducted
himself that it would be permissible for him to do it. Although it is not permissible for any one to
do wrong, still we are misled by an error of speech; for we say that that is permitted which each one
is allowed to do.’ This is, nevertheless, an accepted meaning, as shown by Cicero’s address to the
judges in his plea For Rabirius Postumus: ‘You should have regard to what becomes you, not merely
what is permissible for you; for if you seek only what is permitted you may remove from the state
whomsoever you wish.’

Similarly it is said that for kings all things are permitted because they are’ not liable to be held
accountable,’ that is, they are beyond the reach of human punishments, as we have said elsewhere.
But for the instruction of a king, or an emperor, Claudian rightly says:

Consider not what you may do, but that of which the doing will honor bring.

Musonius rebukes those kings ‘who are in the habit of saying, " This is permissible for me ", not "
This is right for me ".’

3.  In this sense we often see what is permitted contrasted with what is right. Such a contrast is
presented by Seneca the Father more than once in his Controversies. Ammianus Marcellinus says
‘There are some things which it is not right to do, even if it is permitted..’ With this accords what
Pliny says in his Letters: ‘It is right to avoid what is dishonorable, not as being not permissible, but
as being shameful.’

Cicero, again, in the speech For Balbus, has this: ‘For there is something which is not right, even
if it is permitted.’ In the speech For Milo he refers the standard of right (fas esse) to nature, and the
standard of what is permissible (licere) to the laws. In a declamation of Quintilian the Father there
is a saying that it is one thing to have regard to rights, and another to have regard to justice.

III.   The effects of a public war in general are concerned with permission that grants impunity.
With this restriction, therefore, it is permitted to harm an enemy, both in his person and in his
property; that is, it is permissible not merely for him who wages war for a just cause, and who
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injures within that limit, a permission which we said at the beginning of this book was granted by
the law of nature, but for either side indiscriminately.

As a consequence, he who happens to be caught in another’s territory cannot for that reason be
punished as a murderer or a thief, and war cannot be waged upon him by another on the pretext of
such an act. With this meaning we read in Sallust: ‘To whom in the hour of victory all things were
permitted by the law of war.’

IV.   Why such effects have been introduced.
The reason why such effects met with the approval of nations was this. To undertake to decide
regarding the justice of a war between two peoples had been dangerous for other peoples, who, were
on this account involved in a foreign war; just so the Massilians said, in relation to the struggle
between Caesar and Pompey, that it was not within the province of their judgement or their power
to determine which party had the juster cause. Furthermore, even, in a lawful war, from external
indications it can hardly be adequately known what is the just limit of self-defense, of recovering
what is one’s own, or of inflicting punishments; in consequence it has seemed altogether preferable
to leave decisions in regard to such matters to the scruples of the belligerents rather than to have
recourse to the judgements of others. The Achaeans in their speech to the Senate, as recorded by
Livy, said: ‘In what way do those things which have been done in accordance with the law of war
come under discussion? ‘

In addition to this effect of permissibility, that is of impunity, there is another, that of ownership,
which we shall discuss later.

V.   Testimony regarding these effects.
1.  Moreover that licence to injure, which we have now begun to consider, extends in the first place
to persons; in regard to it there are many evidences in writers of authority. There is a Greek proverb
from a tragedy of Euripides:

Pure are all they who shed the blood of foes.

According to an ancient custom of the Greeks it was not lawful to bathe, to eat or drink, and much
less to perform sacred rites, in, company with those who had slain a man in time of peace; but to do
so with those who had killed in war was right.

In general, killing is called a right of war. Says Marcellus in Livy: ‘Whatever I have done to the
enemy is defended by the law of war.’ In the same writer Alco says to the men of Saguntum ‘But
I think that you ought rather to endure these things than to suffer your bodies to be butchered, your
wives and children to be seized and dragged off before your faces in accordance with the law of
war.’ Again, in another passage, after telling of the slaughter of the Astapenses, Livy adds that this
was accomplished in accordance with the law of war.

In his speech For Deiotarus, Cicero says: ‘Why should he be Four enemy, when he remembered that
he and his son had been made kings by you, who would have been justified by the law of war in
killing him?’ Also, in the speech For Marcus Marcellus ‘For although by the terms of victory itself
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you might lawfully have Main us all, we were preserved by the mercifulness of your judgement.’
Caesar informed the Aeduans ‘That those through his kindness had been preserved whom according
to the law of war he could have put to death.’ Josephus says in his Jewish War: ‘It is a noble thing
to die in war, but by the law of war, that is, at the hands of the victors.’ Papinius [Statius] has this:

And we mourn not the fallen; such are the rights of war
And hazards of arms.

However, it is clear from other passages that when these writers say ‘by the law of war’ we must not
understand such a law as would free what is done from all blame, but such immunity from
punishment as I have mentioned. Tacitus says: ‘In peace we consider causes and deserts; when war
breaks out, innocent and guilty fall together.’ The same author elsewhere has this: ‘Human justice
would not permit them to approve such slaughter, nor the principles of warfare to avenge it.’

In no other sense should we understand the right of war which, according to Livy, the Achaeans
refrained from availing themselves of against Aeneas and Antenor because these had always been
advocates of peace. Seneca, in his tragedy the Trojan Women, says:

Whate’er he will, ‘tis permitted the victor to do.

In his Letters, also: ‘Deeds which they would atone for with their lives if committed in peace, we
praise them for having done under arms.’

Cyprian declares: ‘Murder committed by individuals is a crime; when accomplished by public
authority it is called a virtue. Wicked deeds acquire immunity not on the plea that they are void of.
guilt but because their ruthlessness is on a grand scale.’ Later he adds ‘The laws have come to terms
with crimes; whatever is public begins to be permissible.’ Similarly Lactantius says that the Romans
in accordance with law inflicted injuries. And in the same sense Lucan speaks of ‘right given over
to crime.’

VI.   Out of this right arises the right to kill and injure all who are in the territory of the enemy.
Furthermore, this right of doing what is permissible has a wide application. In the first place it
extends not only to those who actually bear arms, or are subjects of him that stirs up the war, but in
addition to all persons who are in the enemy’s territory. This is made plain by that very formula in
Livy: ‘Let him be accounted. an enemy, and those who are within his defenses.’ The reason is that
injury may be feared from such persons also; and this is sufficient, in a prolonged and general war,
to give rise to the right which we are discussing.

The situation is different from that which arises from the taking of guarantees, which, as we have
said, originated in the manner of the impositions levied for the payment of the debts of a state.
Therefore, as Baldus notes, it is no wonder that much more is permissible in war than in the exacting
guarantees.

At any rate what I have said is beyond all dispute true of foreigners who enter hostile territory after
a war has commenced and they are aware of it.
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VII.   What is the situation in case foreigners have entered a country before the outbreak of war?
But foreigners who have gone to a country in a period prior to the war, after the lapse of a moderate
time,’ in which they could have departed, are apparently to be regarded as enemies according to the
law of nations. Accordingly the Corcyreans, who were going to blockade Epidamnus, first gave to
the foreigners an opportunity of leaving the city, telling them that if they should remain they would
be regarded as enemies.

VIII.   The right to inflict injury extends to subjects of enemies anywhere, unless the law of the
foreign territory prevents it.
1.  Now those who are truly subjects of the enemy, that is to say from a permanent cause, may in
respect to their persons be lawfully injured in any place whatsoever, according to the law of nations.
For when war is declared upon any one it is at the same time declared upon the men of his people,
as we showed before in the formula of declaration; so also in the proposal for voting: ‘Did they wish,
did they command, that war be declared upon King Philip and the Macedonians who were under his
rule? ‘

Moreover, according to the law of nations, any one who is an enemy may be attacked anywhere. As
Euripides says:

The laws permit to harm a foe where’er he may be found.

Marcianus the jurist says: ‘It is permissible to slay deserters, just the same as enemies, wherever they
may be found.’

2.  Such persons therefore may be slain with impunity in their own land, in the land of an enemy,
on land under the jurisdiction of no one, or on the sea. The fact that it is not permissible to slay or
injure such persons in territory which is in a state of peace is based on a right derived not from their
persons but from the right of him who exercises sovereignty there.’ For political societies were able
to agree that no violent measures should be taken against persons who are in territory at peace
except by recourse to legal proceedings; of such purport is the passage from Euripides which we
have already quoted:

If some charge against these guests you prove,
Justice you shall obtain; by violence
You shall not drag them hence.

Where tribunals exist regard is had to the deserts of individuals, and that promiscuous right of
inflicting injury, which we say arises as between enemies, there ceases. Livy records that seven
Carthaginian ships of war were in a harbor that fell under the authority of Syphax, who at that time
was at peace with the Carthaginians and the Romans. Scipio came to the harbor with three ships of
war, which might have been sunk by the Carthaginians before they entered the harbor; but a strong
wind brought them into port before the Carthaginians weighed anchor. Then, in fact, the
Carthaginians did not dare to make any attack in the port since it belonged to the king.

IX.   The right to inflict injury extends even over infants and women.
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1.  But to return to the point under consideration: How far this right to inflict injury extends may be
perceived from the fact that the slaughter even of infants and of women is made with impunity, and
that this is included in the law of war.

I shall not urge, in support of this statement, that the Jews killed the women and children of the
Hesbonites, and that they were commanded to execute a like vengeance upon the Canaanites and
those who were allied with the Canaanites; for these are the works of God, whose right over men
is greater than that of men over, brutes, as we have explained elsewhere. Of greater pertinence, as
evidencing the common practice of nations, is the fact that in the Psalms it is said that he will be
happy who dashes the infants of the Babylonians against a rock. This is paralleled by the saying of
Homer:

Bodies of infants dashed upon the ground,
While ruthless war all things affrights.

2.  In ancient times, as Thucydides relates, upon capturing Mycalessus the Thracians slew both
women and children. Arrian records the same of the Macedonians when they had taken Thebes.
After Ilurgia, a city in Spain, had been captured,’ the Romans ‘slew alike both children and women,’
to use the words of Appian.

Tacitus records that Germanicus Caesar laid waste the villages of the Marsi, a people of Germany,
with fire and sword, and adds ‘Neither sex nor age found mercy.’ Titus even exposed Jewish
children and women to be slaughtered by wild beasts in a public spectacle. And yet these two men
are believed to have been by no means cruel in disposition - to such an extent had cruelty of this sort
become a custom. It is, then, less surprising if old men too are killed, as Priam by Pyrrhus.

X.   The right to inflict injury extends even over captives, and without limitation of time.
1.  Not even captives are exempt from this right to inflict injury.’ In Seneca Pyrrhus says, in
accordance with the accepted custom of the time,

No law the captive spares or punishment restrains.

In the Ciris, attributed to Virgil, such is said to be the law of war, even against captive women;
Scylla there speaks thus:

But by the law of war a captive you had slain.

Also in the passage cited from Seneca the killing of a woman, Polyxena in fact, was under
discussion. This practice gave rise to that saying of Horace:

When you can sell a prisoner, slay him not;
for the words imply the postulate that it is permissible to kill a captive.

Donatus says that those were called slaves (servi) who had been saved (servati), ‘when by the law
of war they could have been killed.’ Thus the captives from Epidamnus were slain by the
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Corcyreans, as Thucydides relates. Thus five thousand prisoners were put to death ‘by Hannibal. In
the African War of Hirtius a centurion of Caesar thus addresses Scipio: ‘I thank you for having
promised life and safety to me, although a captive by the law of war.’

2.  So far as the law of nations is concerned, the right of killing such slaves, that is, captives taken
in war, is not precluded at any time, although it is restricted, now more, now less, by the laws of
states.

XI.   The right to inflict injury extends even over those who wish to surrender, but whose
surrender is not accepted.
Furthermore we meet with frequent examples of the slaughter of suppliants, as by Achilles in
Homer, and in Virgil the cases of Mago and Turnus. These instances of the killing of suppliants, we
see, are related in such a way that they are defended by the law of war of which I have spoken. In
fact, Augustine also, when praising the Goths, who had spared suppliants and those that had taken
refuge in temples, says: ‘What would have been permissible by the law of war they judged was not
permissible for them.’

Again, the surrender of those who give themselves up is not always accepted. Such was the case of
the Greeks who fought in the service of the Persians at Granicus; in Tacitus is another instance, that
of the Uspenses, who sought pardon for their freemen: ‘Their plea the victors rejected,’ he says,’ that
they might rather perish by the law of war.’ Note here also the expression ‘the law of war.’

XII.   The right to inflict injury extends even over those who have surrendered unconditionally.
But you may read also that captives, whose unconditional surrender was accepted, have been put
to death,’ as the rulers of Pometia by the Romans; Samnites, by Sulla; Numidians, and Vercingetorix
himself, by Caesar.

There was indeed almost a permanent custom among the Romans with respect to the commanders
of the enemy, whether captured of received by surrender, that they should be put to death on the day
of the Roman triumph So Cicero informs us in his fifth oration Against Verres, Livy both in Book
XXVIII and elsewhere, Tacitus in his Annals, Book XII, and many other authors. As Tacitus also
relates, Galba ordered the decimation of those whom he had received under his protection as
suppliants; and Cecinna, after receiving the surrender of Aventicum, punished Julius Alpinus, one
of the foremost men, as the instigator of the war, and left the rest to the mercy, or savagery, of
Vitellius.

XIII.   It is incorrect to refer this right to other causes, as retaliation, or obstinacy of defense.
1.  Sometimes historians assign the reason for the slaughter of enemies, particularly of captives or
suppliants, either to retaliation, or to obstinacy in resisting;’ but these causes, as we have indicated
elsewhere, are plausible rather than justificatory. In fact, retaliation that is lawful, and properly so
called, must be inflicted upon the very person who has done wrong, as may be seen from what has
previously been said on the sharing of punishment.

In war, on the contrary, what is called retaliation very frequently brings harm to those who are in
no way to blame for that on which the issue is joined. The point of view is thus set forth by Diodorus
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Siculus: ‘Having learned from actual experience, since the hazard of war is the same for all
belligerents, they were not unaware that either side if defeated must expect to receive the treatment
which it would have accorded to the vanquished.’ In the same author Philomelus, leader of the
Phocians, ‘made the enemy cease from their insolent and cruel punishment by inflicting an
equivalent penalty.’

2.  In truth there is no one who holds that an obstinate devotion to one’s party is worthy of
punishment; this is illustrated by the reply of the Neapolitans to Belisarius, in Procopius. The
statement holds particularly true when the party to which allegiance is maintained has been assigned
by nature, or chosen for an honorable reason.

In fact, so far from there being any crime involved in such allegiance, it is accounted a criminal act
to desert one’s post. This was insisted on especially in the military law of ancient Rome, which in
such cases hardly admitted any excuse of fear or danger. ‘Among the Romans to leave one’s post
is a capital crime,’ says Livy. For his own advantage, therefore, each one resorts to so extreme
severity in cases in which it seems expedient; moreover, such severity is defended among men by
the law of nations, of which we are now treating.

XIV.   The right to inflict injury extends over hostages also.
This right to inflict injury has also been exercised against hostages, not merely against those who
had bound themselves, as by an agreement, but also against those who have been surrendered by
others. In ancient times two hundred and fifty hostages were put to death by the Thessalians; and
hostages of the Volsci Aurunci, to the number of three hundred, by the Romans.

Furthermore we must remember that even boys were commonly given as hostages; we read that this
was done by the Parthians and by Simon, one of the Maccabees. Women also were given as hostages
by the Romans in the time of Porsena, and by the Germans, according to Tacitus.

XV.   By the law of nations it is forbidden to kill any one by means of poison.
1.  However, just as the law of nations, through that form of permission which we have now
explained, permits many things which are forbidden by the law of nature, so it forbids certain things
which are permissible by the law of nature. If you take account only of, the law of nature, in case
it is permissible to kill a person, it makes no difference whether you kill him by the sword or by
poison. By the law of nature, I repeat, for it is indeed more noble to kill in such a way that he who
is killed may have a chance to defend himself; but this is not an obligation due to one who has
deserved to die.

Nevertheless from old times the law of nations - if not of all nations, certainly of those of the better
sort - has been that it is not permissible to kill an enemy by poison.

Agreement upon this matter arose from a consideration of the common advantage, in order that the
dangers of war, which had begun to be frequent, might not be too widely extended. And it is easy
to believe that this agreement originated with kings, whose lives are better defended by arms than
those of other men, but are less safe from poison, unless they are protected by some respect for law
and by fear of disgrace.’
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2.  In speaking of Perseus Livy calls the poisoning of enemies secret crimes. Claudian, in discussing
the plot against Pyrrhus which; was rejected by Fabricius, characterizes it as impious, and Cicero,
touching on the same story, refers to it as an atrocity. From the point of view of an example for all,
it is important that no such deed be done, say the Roman consuls  in the letter to Pyrrhus: which
Gellius quotes from Claudius Quadrigarius. In Valerius Maximus is the saying, ‘Wars ought to be
waged with weapons, not with poisons.’

Tacitus records that, when the leader of the Chatti offered to bring about the death of Arminius by
poison, Tiberius refused the offer, by this glorious act placing himself on a level with the generals;
of olden days. Wherefore those who argue that it is permissible to kill an enemy by poison, as does
Baldus, following Vegetius, have regard to the law of nature only; they quite overlook that which
takes its rise in the will of the nations.

XVI.   By the law of nations it is forbidden to poison weapons or waters.
1.  Different in a degree from poisoning of this sort, and more closely allied with the use of force,
is the poisoning of javelins. This is a doubling of the causes of death which Ovid relates of the
Getae, Lucan of the Parthians, Silius of certain of the Africans, and Claudianus of the Ethiopians
in particular. But this also is contrary to the law of nations,’ not indeed of all nations, but of
European nations, and of such others as attain to the higher standard of Europe.

John of Salisbury has rightly stated the principle in these words: ‘I do not read that it is permissible
under any law to use poison, although I see that poisoning is sometimes resorted to by unbelievers.’
Of like implication are the words of Silius, ‘To disgrace iron with poison.’

2.  The poisoning of springs also, though the act either is not .secret or does not long remain so, is
said by Florus to be not only contrary to ancestral custom but also contrary to the law of the gods;
just as we have pointed out elsewhere, writers frequently ascribe the laws of nations to the gods. It
should not indeed seem remarkable if there exist some such tacit agreements among belligerents to
lessen the risks of war, when in olden times the Chalcidians and Eretrians, while at. war, covenanted
‘not to make use of missile weapons.’

XVII  It is not forbidden by the law of nations to pollute waters in another way.
The rule just stated has not been established in regard to the pollution of waters without the use of
poison, in such a way that one cannot drink from them. Such pollution, we read, Solon and the
Amphictyons considered lawful against barbarians; and according to Oppian, in his On Fishing,
Book IV, it was customary in his time. This is considered to be like the diverting of a river, or
cutting off the veins of a spring, which is permissible by nature and by convention.

XVIII.   Whether or not the use of assassins is contrary to the law of nations.
1.  The question is frequently discussed whether, according to the law of nations, it is permissible
to kill an enemy by sending an assassin against him.

In general a distinction must be made between assassins who violate an express or tacit obligation
of good faith, as subjects resorting to violence against a king, vassals against a lord, soldiers against
him whom they serve, those also who have been received as suppliants. or strangers or deserters,
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against those who have received them and such as are held by no bond of good faith. In the latter
class is Pepin, the father of Charlemagne, who, accompanied by one attendant, is said to have
crossed the Rhine and to have slain an enemy in his bedchamber; a similar deed was attempted upon
Ptolemy of Egypt, and Polybius, attributing it to Theodotus the Aetolian, calls it ‘a manly deed of
daring.’

Of such a character was also the attempt of Quintus [Gaius] Mucius Scaevola, celebrated by
historians, which he himself defended thus: ‘As an enemy I wished to slay an enemy.’ Porsena
himself saw nothing but bravery in this deed. Valerius Maximus calls it an attempt free from
reproach and brave; and Cicero also praises it in his speech For Publius Sestius.

2.  Not merely by the law of nature but also by the law of nations, as we have said above, it is in fact
permissible to kill an enemy in any place whatsoever; and it does not matter how many there are
who do the deed, or who suffer. Six hundred Spartans with Leonidas entered the hostile camp of the
enemy and made straight for the tent of the king. The same venture would have been permissible
for a smaller number. Those were few in number who from an ambuscade surrounded and slew the
consul Marcellus; and few likewise were those who all but stabbed Petilius Cerialis in his bed.
Ambrose praises Eleazer for attacking an elephant which towered above the rest, in the belief that
the king was seated thereon.

According to the law of nations not only those who do such deeds, but also those who instigate
others to do them, are to be considered free from blame. Scaevola was incited to his daring deed by
those Roman senators of old, who were so scrupulous in warfare.

3.  No one ought to be influenced by the fact that when persons who have made such attempts are
caught they are usually subjected to refined tortures. This result does not follow because they have
violated the law of nations, but because, by that same law of nations, anything is permissible as
against an enemy. In such cases, however, each decides upon a more severe or more lenient
punishment from the point of view of his personal advantage.

Under these conditions spies, whose sending is beyond doubt permitted by the law of nations - such
as the spies whom Moses sent out, or Joshua himself if caught are usually treated most severely. ‘It
is customary,’ says Appian,’ to kill spies.’ Sometimes they are treated with justice by those who
clearly have a just care for carrying on war; by others, however, they are dealt with in accordance
with that impunity which the law of war accords. If any are to be found who refuse to make use of
the help of spies, when it is offered to them,’ their refusal must be attributed to their loftiness of
mind and confidence in their power to act openly, not to their view of what is just or unjust.

4.  But a different point of view must be adopted in regard to those assassins who act treacherously.
Not only do they themselves act in a manner inconsistent with the law of nations, but this holds true
also of those who employ their services. And yet, in other things those who avail themselves of the
aid of bad men against an enemy are thought to sin before God, but not before men; that is, they are
thought not to commit wrong against the law of nations, because in such cases—

Custom has brought law beneath its sway;
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and ‘to deceive,’ as Pliny says, ‘in the light of the practices of the age, is prudence.’

Nevertheless the warrant of custom in such cases does not extend to the right of killing; for he who
makes use of another’s treachery in causing death is believed to have violated both the law of nature
and the law of nations. This is apparent from the words of Alexander to Darius: ‘You are waging
an unrighteous war; and, although you have arms, you set a price on the heads of your enemies.’
Later he says: ‘You who have not even observed the laws of war towards me.’ In still another
passage: ‘I must pursue him to the death, not as a just foe, but as an assassin and a poisoner.’

Of similar purport is the statement concerning Perseus: ‘He was not undertaking a just war with the
spirit of a king, but was making his attacks by means of all the secret crimes of robbers and posiers.’
In treating these same deeds of Perseus, Marcius Philip’s said: ‘In the ruin of his fortunes he will
perceive how hateful all his acts are to the gods also.’ Here, again, the statement of Valerius
Maximus applies: ‘The slaying of Viriathus produced a twofold charge of treachery: against his
friends, because he was killed by their hands; against Quintus Servilius Caepio, the consul, because
he was the instigator of the crime by his promise of immunity, and did not earn his victory, but
purchased it.’

5.  The reason why in this matter men have reached a conclusion different from that adopted in other
cases is the same that we advanced above with regard to the use of poison. It has in view the purpose
to prevent the dangers to persons of particular eminence from becoming excessive. According to
Justin, Eumenes declared that ‘he did not believe that any general wished to conquer by such means
that he would set a very bad example against himself.’

In Justin, again, the murder of Darius by Bessus is said to be an example and a cause common to all
kings; and, in Sophocles, Oedipus, when about to avenge the death of King Laius, says:

Then in avenging him I serve myself.

Likewise in Seneca’s tragedy on the same theme:

Kings, above all, king’s safety must protect.

The Roman consuls wrote in a letter to Pyrrhus: ‘It seemed an example of good faith for all that we
should desire your safety.’

6.  In a public war, therefore, or among those who have the right to declare a public war, the practice
under consideration is not permissible; however, apart from a public war, by the same law of nations
it is held to be permissible. Accordingly, Tacitus does not admit that a plot of this sort laid against
the renegade Gannascus was degrading. Curtius says that the treachery of Spitamenes could seem
less hateful, since no one thought anything wicked that was done against Bessus, who slew his king.
So, too, treachery towards robbers and pirates is not indeed blameless, but goes unpunished among
nations by reason of hatred of those against whom it is practiced.

XIX.  Whether rape is contrary to the law of nations.
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1.  You may read in many places that the raping of women in time of war is permissible, and in
many others that it is not permissible. Those who sanction rape have taken into account only the
injury done to the person of another, and have judged that it is not. inconsistent with the law of war
that everything which belongs to the enemy should be at the disposition of the victor. A better
conclusion has been reached by others, who have taken into consideration not only the injury but
the unrestrained lust of the act; also, the fact that such acts do not contribute to safety or to
punishment, and should consequently not go unpunished in war any more than in peace.

The latter view is the law not of all nations, but of the better ones. Thus Marcellus, before capturing
Syracuse, is said to have taken pains for the protection of chastity,’ even in the case of the enemy.
In Livy, Scipio says that it is a matter of concern for himself and for the Roman people ‘that they
should not violate what is anywhere held sacred.’‘Anywhere,’ that is to say, among the more
advanced peoples. Diodorus Siculus says of the soldiers of Agathocles: ‘They did not abstain from
insults and lawlessness towards women.’ Aelian, having related that the chastity of the women and
girls of Pellene was violated by the victorious Sicyonians, exclaims: ‘These are most brutal acts, ye
gods of Greece, and not held honorable even among barbarians, so far as my memory serves.’

2.  Among Christians it is right that the view just presented shall be enforced, not only as a part of
military discipline, but also as a part of the law of nations; that is, whoever forcibly violates chastity,
even in war, should everywhere be subject to punishment. No one could have committed such an
act with impunity under the Hebraic law, as may be perceived from that part which deals with the
taking of a woman captive and not subsequently selling her. On this passage the Jewish rabbi
Bacchai comments: ‘God wished that the camp of the Israelites should be holy, not abandoned to
fornication and other abominations like the camps of the Gentiles.’

Arrian, after relating that Alexander, captivated by the love for Roxane, ‘did not desire to misuse
her as a captive, but thought it proper to marry her,’ adds his approval of the act. Of the same act
Plutarch says: ‘He did not misuse her, but took her to wife, as was becoming for a philosopher.’
Plutarch relates also that a certain Torquatus was banished to Corsica s by a decree of the Romans,
because he had violated a maiden of the enemy.
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CHAPTER 5
On Devastation And Pillage

I.   Enemy property may be destroyed and pillaged.
THAT it is not contrary to nature to despoil him whom it is honorable to kill, was said by Cicero.
Therefore it is not strange that the law of nations has permitted the destruction and plunder of the
property of enemies, the slaughter of whom it has permitted. Consistently with this, Polybius in the
fifth book of his Histories says that the plunder or destruction of enemy fortifications, harbors, cities,
men, ships, crops, and anything else of the kind, is included in the law of war. We read in Livy that’
there are certain rules of warfare which it is proper for us both to enforce and to endure; the burning
of crops, the destruction of buildings, and the driving off of men and cattle as spoil.’

On almost every page of historical writings you may find accounts’ of the destruction of whole
cities, or the leveling of walls to the ground, the devastation of fields, and conflagrations. It must
be;’ noted furthermore that such acts are permissible also against those, who have surrendered. ‘The
townsmen,’ says Tacitus, ‘voluntarily; opened the gates and placed themselves and their belongings
in the,’ hands of the Romans, and this secured safety for themselves; but Artaxata was set on fire.’

II.   Even enemy property that is sacred may be destroyed and pillaged’ how this is to be
understood.
1.  Now the law of nations in itself, apart from the consideration of other obligations of which we
shall speak below, does not exempt things that are sacred, that is, things dedicated to God or to the’
gods. ‘When places are taken by the enemy, all things cease to be sacred,’ says Pomponius the jurist.
‘Victory had made profane the sacred things of Syracuse,’ says Cicero in his fourth oration, Against
Verres.

The reason is that the things, which are called sacred, are in fact not withdrawn from human use, but
are public’; however, they are called sacred from the purpose to which they are devoted. The proof
of what I say is that when any people surrenders itself to another people, or to a king, there are also
at the same time surrendered the things which are called divine. This is clear from the formula which
we have cited elsewhere from Livy; and with that the verse in the Amphitruo of Plautus agrees,

Their city, lands, their altars, hearths, and persons
Let them give up;

and then:

They yield themselves and all possessions, human and divine.

2.  In consequence Ulpian says that even sacred things are included under public law. In his
description of Arcadia Pausanias says that it was a custom common to both Greeks and barbarians,
that sacred things should be at the disposal of those who had captured cities. Thus he relates that
when Troy was taken the image of Hercaean Jupiter was granted to Sthenelus; and he gives many
other examples of the same custom. Thucydides, in Book IV, says: ‘It was the custom among the
Greeks, that those who had power over a country, whether large or small, should also possess its
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shrines.’  With this agrees the statement in Tacitus: ‘In the Italian towns, all ceremonies, and
temples, and statues of the gods, are subject to the Roman law and authority.’

3.  Hence, furthermore, a people, having changed its mind, may make profane what has been sacred,
as is clearly indicated by the jurists Paul and Venuleius. We see that, under the necessity of the
times, sacred things have been converted to the uses of war s by those who had consecrated them.
This, we read, was done by Pericles, though with a promise of restitution, by Mago in Spain, by the
Romans in the Mithridatic War, by Sulla, Pompey, Caesar, and others. In Plutarch Tiberius Gracchus
says: ‘There is nothing so sacred and holy as offerings to the gods. Nevertheless no one has hindered
the people from using, moving, or transferring these.’

In the Controversies of Seneca the Father we read: ‘Oftentimes the temples are stripped for the sake
of the state, and we melt down offerings to serve as pay.’ Trebatius, a jurist of the time of Caesar,
says: ‘That is profane, which, from being religious or sacred, has been transferred to the use and
ownership of men.’ Of this law of nations, therefore, Germanicus made use against the Marsi, when,
as Tacitus relates: ‘Profane and sacred structures alike, even the temple most famed among these
peoples, which they called the shrine of Tanfana, were leveled to the ground.’ Here apply the lines
of Virgil:

If I Which altars always have revered,
Which the Trojans have profaned in war.

Pausanias has recorded that gifts to the gods are as a rule seized by the victors and Cicero, speaking
of Publius Servilius, calls this the law of war. ‘He removed statues and ornaments,’ Cicero says,
‘from the city of the enemy which had been taken by force and, valor, in accordance with the law
of war and the right of a commander.’ Thus Livy says that the adornments of the temple, which
Marcellus brought to Rome from Syracuse, ‘were acquired by the law of war.’ Gaius Flaminius, in
speaking for Marcus Fulvius, says: ‘Statues were carried off and other things done which are usually
done when cities are captured.’ Fulvius also in a speech calls this very thing the law of war. Cato
[Caesar] in a speech reported by Sallust, in recalling what usually happens to the vanquished,
mentions likewise the pillaging of shrines.

4.  Nevertheless this is true, that if a divinity is believed to reside in an image it is unlawful that the
image shall be defiled or destroyed by those who share such belief. On the assumption that such a
belief is held, those who have committed acts of this character are sometimes accused of impiety or
of contravention of the law of nations. The case is different if the enemy do not hold the same view;
so the Jews were not only permitted but even enjoined to destroy the idols of the Gentiles.

The reason why the Jews were forbidden to take the idols of their enemies was, that they might the
more abominate the superstitions of the Gentiles, having been warned against contamination by the
very prohibition of contact. The purpose was not to spare what was sacred to others, as Josephus
explains, doubtless from flattery to the Romans, just as in his explanation of the other command,
about not naming the gods of the Gentiles; for he explains this as though the Jews were forbidden
to speak evil of the gods of the Gentiles, when in fact the law would not permit them to be named
for the sake of honoring them, or without execration. The Jews in fact knew, through the most
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certain admonition of God, that in these idols there dwelt, not the spirit of God, nor good angels, nor
the power of the stars, as the misguided Gentiles thought, but base demons, hostile to the human
race. As Tacitus rightly said in describing the institutions of the Jews: ‘In their view all things are
profane which among us are sacred.’ Hence it is not strange if we read that the Maccabees more than
once set fire to temples of a profane cult. When, therefore, Xerxes destroyed the images belonging
to the Greeks, he did nothing contrary to the law of nations, although Greek writers exaggerate this
greatly in order to arouse enmity.  For the Persians did not believe that there were any divinities in
idols, but thought that God was the sun, and any fire was a part of him. By the Hebraic law, as
Tacitus also rightly says: ‘None but the priests were permitted to cross the threshold of the Temple.’

5.  Nevertheless Pompey, according to the same author, ‘entered the Temple by right of conquest’;
or, as Augustine, referring to the same incident, says, ‘not with the devotion of a suppliant, but by
the right of a conqueror.’ He did well to spare the Temple and its furnishings, although, as Cicero
expressly says, he did so from shame and fear of his critics, not from respect; but he did wrong to
enter, seeing that he despised the true God, an attitude which the Prophets censured in the
Chaldaeans also. For this reason some persons even believe that the wonderful providence of God
caused the Pompey whom I mentioned to be slain as it were in the sight of Judaea, at Cassius, a
promontory of Egypt.

Still, if you consider the point of view of the Romans, nothing in relation to the Temple in Jerusalem
was done contrary to the law of nations. Thus Josephus relates that the Temple was destroyed by
Titus, and adds that it was destroyed ‘in accordance with the law of war.’

III.   Enemy property that is consecrated may be destroyed or pillaged; a caution is added.
What we have said of sacred things should be understood of consecrated things as well; for these,
also, do not belong to the dead but to the living, being the possession of a people or of a family
Therefore Pomponius in the passage cited above wrote that, just a: sacred places, so consecrated
places ceased, when taken by enemies; to be such; and Paul the jurist said: ‘The burial-places of the
enemy are not consecrated for us, and so we can use for any purpose stones that have been removed
from them.’

Nevertheless the principle laid down must be so interpreted that the bodies of the dead are not to be
mistreated, because that is contrary to the law of burials; and the law of burials, as we have shown
elsewhere, was introduced by the law of nations.

IV.   How far deceit is permissible in these matters.
At this point I shall briefly repeat, that enemy property may be seized not alone by force, but that
ruses which do not involve breach of faith are held to be permissible; permissible, again, is even the
inciting of another to treachery. In truth the law of nations begins to wink at these frequent minor
wrongs, just as municipal laws at harlotry and usury.
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CHAPTER 6
On The Right of Acquiring Things Taken in War

I.   What the law of nature is regarding the acquisition of things taken in war.
1.Besides the impunity among men in relation to certain actions, which we have discussed up to this
point, there is also another effect characteristic of public war according to the law of nations.

According to the law of nature, by a lawful war we acquire things which are either equal to that
which, although it was owed to us, we could not otherwise obtain,’ or we inflict upon the guilty a
loss that does not exceed an equitable measure of punishment, as has been said elsewhere. By this
law Abraham gave to God a tithe of the spoils which he had taken from the five kings, as the
inspired writer of the Epistle to the Hebrews (7:4) explains the story which is found in Genesis 14.
In like manner the Greeks also, the Carthaginians, and the Romans consecrated to their gods, such
as Apollo, Hercules, and Jupiter Feretrius, a tenth of their booty.

Jacob, too, in leaving to Joseph a special legacy in preference to his brothers, said: ‘ I give thee a
portion above thy brethren, which I took out of the hand of the Amorite with my sword and with my
bow’ (Genesis 48:22). In this passage the words ‘I took’ apparently are to be understood, in the
prophetic manner of speech, as ‘ I shall assuredly take,’ and there is attributed to Jacob that which
his descendants called by his name were to do, as if the persons of the progenitor and his children
were the same. It is in fact more correct to take the meaning thus than to refer these words, as the
Jews do, to the pillaging of Shechem, which had already been accomplished by the sons of Jacob;
for Jacob, as became his uprightness, always condemned this act as having been associated with
treachery, as one may see in Genesis 34:30, and 49:6.

2.  Moreover it is clear from other passages also that God approves of this right of spoil within the
natural limits which I have mentioned. In His own law, when speaking of the city that has been
stoned after the rejection of peace, God speaks thus: ‘Even all the spoil thereof thou shalt take for
a prey unto thyself: and thou shalt eat the spoil of thine enemies, which Jehovah thy God hath given
thee.’ The men of the tribe of Reuben, of Gad, and part of the tribe of Manasseh are said to have
conquered the Ituraeans and their neighbors, and to have taken much spoil from them; and the reason
is given, that they had called upon God in the war, and He had listened to them with favor. It is
likewise recorded that the pious king Asa, after calling upon God, won both a victory and spoil from
the Ethiopians, who were harassing him in an unjust war. The result is all the more noteworthy,
because in these cases force was resorted to, not by a special warrant, but by a right common to all.

3.  Joshua, again, when following with his blessing the very’ men of the tribes of Reuben, Gad, and
a part of the tribe of Manasseh, whom I have mentioned, said: ‘Divide the spoil of your enemies with
your brethren.’ And David, when he sent to the Jewish elders spoils won from the Amalekites, gave
value to the gift in saying ‘Behold, a present for you of the spoil of the enemies of Jehovah.’

In fact, as Seneca said, for soldiers it is perfectly fair to enrich some one with spoils taken from the
enemy. Divine laws also regarding the division of booty are to be found in Numbers, xxxi. 27. Philo
says that it is among the curses of the law that the land should be harvested by the enemy, whence
follows ‘famine for friends, but abundance for the foe.’
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II.   What the law of nations is; evidences are cited.
1.  By the law of nations not merely he who wages war for a just cause, but in a public war also any
one at all becomes owner,, without limit or restriction, of what he has taken from the enemy. That
is true in this sense, at any rate, .that both the possessor of such booty, and those who hold their title
from him, are to be’ protected in their possession by all nations; and such a condition one may call
ownership so far as its external effects are concerned.

In Xenophon Cyrus says: ‘It is an eternal law among men. that, whenever a city of the enemy is
taken, their property and money belong to the captors.’ Plato said: ‘All goods of the conquered
become the property of the conqueror.’ Elsewhere, among; the quasi-natural modes of acquisition,
he places that ‘by warfare,’ which he also calls ‘by pillage,’ ‘by combat,’ and ‘by strength of hand.’
In this matter Plato has the approval of Xenophon, whom I have mentioned. In Xenophon’s work
Socrates, by means of questions, leads Euthydemus to the admission that it is not always unjust to
plunder, as when plundering is done to the detriment of an enemy.

2.  On the authority of Aristotle also we read: ‘The law is a sort of agreement, according to which
things taken in war belong to those who take them.’ Of the same purport is the saying of Antiphanes
[Antisthenes]: ‘One ought to pray that the enemy have possessions without courage; for in that case
their possessions become the property, not of those who have them, but of those who seize them.’
In Plutarch’s Life of Alexander we read: ‘The possessions of the vanquished should be, and should
be called, those of the victor.’

The same author elsewhere says: ‘The goods of those who are conquered in battles lie as prizes for
those who conquer.’ The passage is taken from the second book of Xenophon, On the Training of
Cyrus. King Philip in his Letter to the Athenians said: ‘All these cities we hold either because they
were left to us by our ancestors or because we have obtained possession of them by war.’ Aeschines
says: ‘If indeed, after making war upon us, you took the city by force of arms, you are in rightful
possession of it, since you have it by the law of war.’

3.  In Livy Marcellus says that what he took from the Syracusans he took by the law of war. The
Roman envoys said to Philip with regard to the cities of Thrace and other cities that, if he had taken
them in war, by the law of war he would hold them as the reward of victory; and Masinissa declared
that he held by the law of nations the territory that his father had taken in war from the
Carthaginians. Likewise, in Justin, Mithridates said: ‘He had not withdrawn his son from
Cappadocia, of which, as victor, he had taken possession by the law of nations.’

Cicero states that Mitylene had come into the possession of the Roman people ‘by the law of war
and the right of victory.’ He says also that some things began to be private property either by taking
possession of that which was without an owner, or by war; that is, in the latter case things became
the property of those who obtained them by victory. Dio Cassius affirms: ‘The possessions of the
conquered fall to the victors.’ Even Clement of Alexandria says that the property of enemies may
be carried off and acquired by the law of war.

4.  ‘What is taken from the enemy, by the law of nations becomes at once the property of those who
take it,’ says Gaius the jurist. Theophilus, in the Greek Institutes, calls this a ‘natural acquisition,’
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in the sense in which Aristotle said ‘ acquisition by war is a method according to nature.’ The reason
doubtless is that the bare fact, not the cause, is held in view, and in the fact the right has its origin.

With precisely similar meaning Nerva the Son, as the jurist Paul relates, used to say that the
ownership of things arose from natural possession, and that a trace of this remains in relation to
those things which are taken on land, in the sea, or in the air; likewise in respect to the things taken
in war, all of which become at once the property of those who were the first to take possession of
them.

5.  Furthermore, what is taken from the subjects of an enemy is also considered as taken from the
enemy. Thus Dercyllides argues in Xenophon, that since Pharnabazus was an enemy of the
Lacedaemonians, and Mania was a subject of Pharnabazus, the property of Mania stood in such a
relation that it could rightfully be seized, according to the law of war.

III.   When a thing capable of being moved may be held to have been captured, according to the
law of nations.
1.  In this inquiry in regard to war, however, the nations have agreed that he is to be understood as
having captured a thing who retains it in such a way that the original possessor has lost probable
expectation of regaining it, or so that the thing has escaped pursuit, as Pomponius says in a similar
inquiry. In the case of things that are movable, this principle is so extended that such things are said
to have been captured when they have been brought within the borders, that is to say, the defenses,
of the enemy.

A thing in fact is lost in the same manner by which it returns, by postliminy; it returns when it begins
to be within the borders of the state, and that is elsewhere explained as within the defenses. Paul says
clearly, with regard to a man, that he is lost when he has gone outside of our frontiers; and
Pomponius explains that a captive in war is he whom the enemy have taken from among our men
and brought within their own defenses. Such a man, before he is brought within the defenses of the
enemy, remains a citizen.

2.  Now as regards this aspect of the law of nations, the same reasoning was applied to a man and
to a thing. Whence it is easy to understand that the statement elsewhere made, that captured things
immediately become the property of those who capture them, should be understood as implying the
condition that possession continue up to this point.

Hence it seems to follow that on the sea ships and other things may be considered as captured only
when they have been brought into dockyards or harbors, or to the place where a whole fleet is
stationed; for then recovery begins to appear hopeless. But in the more recent law of nations we see
the doctrine introduced among European peoples that such things may be considered as captured
when they have been for twenty-four hours in the power of the enemy.

IV.   When territory may be held to have been captured, according to the law of nations.
1.  Nevertheless territory is not considered as captured at the moment it is occupied. While it is true
that that part of a territory which an army has invaded in great force is temporarily possessed by it,
as Celsus has noted, still such possession is not sufficient for that effect which we are discussing,
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for which secure possession is required. The Romans were so far from considering as lost the land
outside the gate which Hannibal was occupying with his camp, that at that very time it sold at a price
no lower than before. Therefore only that territory will be regarded as captured which is so
surrounded by permanent fortifications that the other party will have no access to it openly unless
these have first been taken.

2.  The origin of the word ‘territory’ as given by Siculus Flaccus from ‘terrifying the enemy’
(terrendis hostibus) seems not less probable than that of Varro from the word for ploughing
(terendo), or of Frontinus from the word for land (terra), or of Pomponius the jurist from ‘the right
of terrifying’ (terrendi iure), which is enjoyed by the magistrates. So Xenophon, in his book On
Taxes, says that the possession of territory in time of war is retained by means of fortifications,
which he calls ‘walls and entrenchments.’

V.   Property which does not belong to the enemy is not acquired by war.
This also is clear: In order that something may become ours by the law of war, it must belong to the
enemy. Those things which are in the enemy’s possession, to be sure, in their towns, for example,
or within their fortifications, but of which the owners are neither subjects of the enemy nor hostilely
inclined, cannot be acquired by war. It has been shown, among other things, in a passage of
Aeschines previously cited, that Amphipolis, which was a city of the Athenians, could not have
become the property of Philip as a result of Philip’s war against the citizens of Amphipolis. For this
would be unreasonable, and the right of changing ownership by means of force is too offensive to
merit wider application.

VI.   What of goods found in ships of the enemy?
Consequently the current statement that goods, which are found in ships of the enemy, are to be
considered as belonging to the enemy,’ should not be accepted as if it were a fixed provision of the
law of nations, but as indicating a certain presumption. This presumption, however, may be
overthrown by valid proofs to the contrary.

In our native country of Holland formerly, in the year 1438, when war was raging with the Hanseatic
towns, a decision to that effect was reached at a full session of the Senate, as I have found, and from
that decision the provision passed into a law.

VII.   Things which our enemies have taken from others by war become ours according to the law
of nations; this is attested by evidence.
1.  The principle, however, is beyond dispute - if we have reference to the law of nations - that what
has been taken by us, from the enemy cannot be claimed by those who had possessed it, before it
came into the possession of our enemy, and had lost it in war. The reason is that the law of nations,
through external ownership, first made our enemy the owner, and then us.

By this right, among others, Jephtha defends himself against the Ammonites, because that territory,
which the Ammonites claimed, had by the law of war passed from the Ammonites; just so another
part also had passed from the Moabites to the Amorites, and from the Amorites to the Jews.
Likewise David regarded as his own, and distributed, what he himself had taken from the
Amalekites, and the Amalekites had taken from the Philistines.
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2.  According to Dionysius of Halicarnassus, when the Volscians  demanded their former
possessions, Titus Largius in the Roman Senate expressed his opinion thus:

We Romans consider as our fairest and most lawful possessions those which we have
taken and hold by the law of war; and we would not foolishly suffer valor to be
forgotten by surrendering these possessions to those who have lost them. Such
possessions we think are not only to be shared in by our citizens who are living, but
are also to be left for posterity. If we allow ourselves to be deprived of what we now
have, we shall injure ourselves in the same manner in which we injured the enemy.

Similar was the answer given by the Romans to the Aurunci ‘We Romans think that with perfect
right one may hand down, as his own, to his descendants, whatever he has acquired by courageously
wresting it from the enemy.’ Elsewhere, in reply to the Volscians, the Romans speak as follows:

But we consider as our best possessions those which we have taken by conquest in
war. We were not the first to establish this right, nor do we think that it is a law of
men rather than of the gods; but we know that all, both Greeks and barbarians, make
use of it, and we would not yield to you anything in cowardice, nor abandon what we
have won in war. For it would be the utmost disgrace if any one through cowardice
and folly should be deprived of what had been won by courage and bravery.

There is a similar thought in the reply of the Samnites: ‘Since we have acquired these things in war,
which is a perfectly fair law of acquisition.’

3.  After relating that the land near Luna was divided by the Romans, Livy speaks of it thus: ‘This
land had been taken from the Ligurians; it had belonged to the Etruscans before the Ligurians.’ By
such a right Appian notes that the Romans retained Syria, and did not restore it to Antiochus Pius,
from whom Tigranes, an enemy of the Romans, had taken it. Justin, quoting from Trogus, represents
Pompey as replying thus to the same Antiochus: ‘Since Pompey had not taken the kingdom from
Antiochus when Antiochus held it, inasmuch as Antiochus had yielded it to Tigranes, Pompey would
not give to him what  he did not know how to defend.’ Likewise the Romans held as their own those
parts of Gaul’ which the Cimbri had wrested from the Gauls.

VIII.   The opinion, which holds that things taken from the enema become the property of the
individuals who capture them, is refuted.
It is a more serious question, Who acquires the goods of the enemy in a public and formal war: the
people itself or the individual who are of it or within it?

On this point the more recent interpreters of the law hold very diverse opinions. The majority of
them, having read in the Roman law that captured things become the property of those who take
them, but in the collection of canons that booty is divided according to the will of the people, have
declared - one following the other; as is usually the case - that in the first place and by the law itself
things captured belong to the individuals who lay hands on them, but that they are to be assigned
to the commander for distribution among the soldiers. Since this view is as widely current as it is
false, we must refute it with so much the greater pains, that it may serve as an example of how little
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trust, in controversies of this sort, is to be placed in such authorities.

However, it is not to be doubted that by agreement of the nations either practice may be established;
that is, that the ownership of captured goods may fall to the people which wages the war, or to any
one who lays hands upon them. But we are inquiring what their will has been; and we say that the
nations have decided that, the property of enemies should stand to enemies in the same relation as
ownerless property, as we have already indicated from the saying of Nerva the Son.

IX.   By the law of nature both possession and ownership may be acquired through another.
1.  Things which are ownerless, to be sure, become the property of those who take them, but they
become just as much the property of those who obtain possession of them through others as of those
who take them for themselves. Consequently not only slaves and children, but also free men, who
in fishing, fowling, hunting, or gathering pearls, have given their assistance to others, at once acquire
what they have taken for those persons whom they serve. Modestinus the jurist was right in saying:
‘What is acquired naturally, as a possession, we acquire through any person at all, if we wish to
possess it.’

In his collected Sententiae Paul says: ‘We acquire possession by means of the will and of the body;
by our own will, that is, but by either our own body or that of another.’ The same writer thus
comments on the Edict: ‘ We acquire possession through an agent, a guardian, or an executor ‘; and
he explains that this happens when they act with the intention of rendering us such service. Thus
among the Greeks, those who competed in the Olympic games acquired prizes for those by whom
they were sent. The reason is that naturally one man by his own volition becomes the instrument of
another’s will, as we have also said elsewhere.

2.  Therefore the distinction in regard to acquisitions, which is handed down as between free and
unfree persons, belongs to the civil law, and properly applies only to acquisitions under the civil law,
as appears from the passage cited from Modestinus. Nevertheless the Emperor Severus afterward
made such acquisitions approach more closely to the type of natural acquisitions, not in the interest
of utility only, as he himself claims, but in that of jurisprudence also. If, then, we disregard the civil
law, the principle holds good that one may do through another what he can do himself, and that the
effect is the same whether any one acts for himself or through another.

X.   The distinction between hostile acts as public or private.
In our investigation, therefore, we must distinguish between acts of war that are truly of a public
character, and private acts which are committed on the occasion of a public war. By private acts a
thing is sought primarily and directly for private persons; by public acts, for the people.

It was, then, in accordance with the law of nations that Scipio, as Livy relates, treated thus with
Masinissa: ‘ Syphax has been beaten and captured under the auspices of the Roman people. In
consequence he himself, his wife, his kingdom, land, towns, the men who inhabit them, in short
whatever belonged to Syphax, are the spoil of the Roman people.’ In the same manner Antiochus
the Great argued that Coele Syria had been acquired by Seleucus and not by Ptolemy, on the ground
that the war was the war of Seleucus, to whom assistance had been rendered by Ptolemy. The
account is ‘in Polybius, Book V.
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XI.   Territory is acquired for a people, or for him whose war it is.
1.  Landed property is not usually taken except by a public act, upon the entry of an army and the
establishment of garrisons. Thus, in the opinion of Pomponius, ‘Land that has been taken from the
enemy is public property,’ that is, as he explains in the same passage, ‘it is not classed as booty,’ if
we take the word booty in its strict sense. In Procopius,’ Solomon the praetorian prefect said: ‘It is
not unreasonable that captives and other things should go to the soldiers as booty ‘on the
understanding that this is done by public’ consent, as we shall explain below - ‘ but that the land
itself should, belong to the Emperor and the Roman state.’

2.  Thus among the Jews and the Lacedaemonians land taken by force was divided by lot. So the
Romans either kept captured territory in order to lease it, in some cases leaving a small portion to
the original possessor as a mark of honor; or they sold it in parcels, or assigned it to colonists, or
made it subject to taxes. For such disposition of conquered territory there is abundant evidence in
the laws and histories, and in the treatises of the land-surveyors.

In the first book of his Civil Wars Appian writes: ‘In conquering Italy by war, the Romans
confiscated a part of the land.’ In the second book he says further: ‘Whenever they conquered an
enemy, they did not take away all his land, but seized a part of it.’ Cicero, in his speech For [On]
his House addressed to the pontiffs, notes that territory taken from the enemy was in some cases
consecrated by the victorious commander, but at the command of the people.

XII.   Movables, or things capable of motion, when captured by a private, act, become the property
of the individuals who take them.
1.  But things which are movable, or are themselves capable of motion, if captured are taken either
in the public service or outside of it. If they are taken outside of the public service, they become the
property of the individuals who take them. To this principle should be referred the statement of
Celsus: ‘Goods of the enemy which are in our midst are not public property but belong to those who
have seized them.’ By the words ‘which are in our midst’ we are to understand ‘which are found in
our midst after war has begun.’

The same practice was observed with regard to men also, at the time when, in respect to the principle
stated, captive men were classed with captured property. On this point a passage of Tryphoninus is
noteworthy: ‘But those who, in time of peace, have arrived among other peoples, if war suddenly
breaks out, become the slaves of those among whom, now their enemies, it is their fate to be caught’;
for we must here read ‘ fate,’ and not ‘ act ‘ or ‘ agreement ‘ as the texts have it. This result is
ascribed by the jurist to fate because they fall into slavery through no desert of their own. attribute
such things to fate is common. An example is the line of Naevius: ‘At Rome by fate the Metelli are
made consuls,’ that is, without merit of their own.

2.  From the same principle it follows that if soldiers capture anything when they are not in
formation or engaged in executing an order, but when they are acting under a general right or by
mere permission, this they at once acquire for themselves; for they do not make the capture in the
capacity of servants. Such are the spoils which are torn from an enemy in single combat; such also
are spoils seized by soldiers in free and unauthorized raids at a distance from the army - beyond ten
miles the Romans used to say, as we shall see shortly. This sort of booty the Italians at the present
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day call ‘raid-spoil’ (correria), and distinguish from ‘sack’ (bottino).

XIII.   Movables, or things capable of motion, when captured by a private act, do not become the
property of individuals if the municipal law determines otherwise.
But our statement, that by the law of nations things movable or capable of motion are directly
acquired by individuals, must be understood as applicable to the law of nations as unmodified by
any municipal law covering the matter. Each people may in fact establish other rules valid over its
citizens, and may thus forestall individual ownership; as we see is done in many places with regard
to wild animals and birds. In like manner it may also be provided by a law that goods of enemies
which are discovered in our midst should become public property.

XIV.   Things captured by a public act become the property of the people or of him whose war it
is.
1.  With regard to those things, however, which are captured by an act of war, the situation is
different. In this case individuals represent the person of the state, and act in its stead; hence through
them, unless a statute otherwise decrees, the people obtains both possession and ownership, and
transfers this to whomever it wishes. Because this view is in direct conflict with common opinion,
I feel that I must cite proofs more fully than usual from the examples of outstanding peoples.

2.  I shall begin with the Greeks, whose practice Homer describes in more than one passage:

But the spoil which we took from the cities now has been divided.

In the same poet Achilles, speaking of the cities which he had stormed, says:

From all of these much rich spoil did I ravish,
And all I brought and gave to Atreus’ son;
But he by the swift ships remained behind,
And, taking it, shared some with others, but kept much.

Here Agamemnon is to be regarded, on the one hand, as at that time ruler of all Greece, and so
taking the place of the people, and by that right dividing the booty, with the approval of his council;
and on the other as filling the post of general, hence obtaining a greater share than the rest from the
common store. The same Achilles addresses Agamemnon himself as follows:

Never have I with you of spoil an equal share,
When Grecian valor has o’erthrown a Trojan town.

Elsewhere Agamemnon offers to Achilles, by public agreement, a ship full of bronze and gold, and
twenty women, to fall to his lot from the spoil. Upon the capture of Troy, as Virgil narrates:

Phoenix and hard Ulysses chosen guards
Watched o’er the booty: hither from all sides
The spoil of Troy snatched from the blazing shrines,
With tables of the gods and mixing bowls 



Hugo Grotius: The Law of War and Peace (1625) Page 445

©  Copyright 2005 Lonang Institute

Heavy with gold, and captured raiment, high
Is heaped.

In like manner at a later time Aristides guarded the booty from Marathon. After the battle at Plataea
it was strictly forbidden that any one should remove anything from the spoil on his own authority;
later the spoil was distributed on the basis of the deserts of the several peoples. When Athens
afterward was conquered, the booty was transferred by Lysander to the public treasure. Among the
Spartans the name of a public office is ‘sellers of booty.’

3.  If we come to Asia, the Trojans, as Virgil teaches us, were accustomed ‘to draw lots for booty,’
as is usually done in dividing things held in common. At other times the decision to divide booty
rests with the commander; and by this right Hector, upon the express stipulation of Dolon, promises
him the horses of Achilles, so that you may perceive that the right of acquiring ownership was not
in the mere act of seizure.

Spoil was brought to Cyrus, the conqueror of Asia; and likewise, at a later date, to Alexander. If we
look to Africa, the same custom is found. Thus what was captured at Agrigentum, and in the battle
of Cannae, and elsewhere, was sent to Carthage. Among the ancient Franks, as we see from the
History by Gregory of Tours, things which had been captured were divided by lot; and the king
himself had nothing else from the spoil than what the lot assigned to him.

4.  But the Romans are more worthy of our consideration in respect to their examples in a degree
commensurate with their superiority to the other nations in the art of war. Dionysius of
Halicarnassus, a most careful observer of Roman customs, informs us on this point as follows: ‘The
law ordains that whatever has been captured from the enemy in battle becomes public property, in
such a way that not only no private person may become owner of it, but not even the commander
of the army himself. The quaestor takes possession of the things captured and auctions them off, and
deposits the money in the public treasury.’ These are the words of those who accuse Coriolanus, and
they are to some extent framed to arouse ill-will towards him.

XV.   Nevertheless in such things some right of decision is usually granted to commanders.
While it was true that the people were the owners of the spoil, it was not less true that, in the time
of the free republic, the commanders were entrusted with the decision in regard to its disposal. In
Livy, Lucius Aemilius says: ‘ Cities that have been captured, not surrendered, are sacked, and
nevertheless the decision in regard to them belongs to the commander, not to the soldiers.’

This right of decision, which custom vested in the generals, they themselves at times referred to the
Senate, as Camillus did, in order that they might be the more free from all suspicion. The
commanders who retained the right are found to have made varied use of it, according as they were
influenced by scrupulousness, regard for their reputation, and ambition.

XVI.   Commanders may turn booty over to the public treasury.
1.  Generals who wished to be, or wished to be believed to be, most scrupulous, did not touch the
booty at all." If there was money in the booty, they ordered that it should be taken over by the
quaestor of the Roman people; if there were other things, they ordered that these be auctioned off



Hugo Grotius: The Law of War and Peace (1625) Page 446

©  Copyright 2005 Lonang Institute

by the quaestor; and Favorinus, in Gellius, thinks that the money procured by such means was called
‘proceeds of spoils ‘ (manubiae). Such money was placed by the quaestor in the treasury, after
having been first publicly exhibited if the victory had warranted a triumph.

In the fourth book of Livy it is said of the consul Gaius Valerius: ‘There was considerable booty
from the constant raids, because all the loot had been brought together in a safe place. The consul
ordered the quaestors to sell this booty at auction, and deposit the proceeds in the treasury.’ The
same thing was done by Pompey, with regard to whom the words of Velleius are: ‘The treasure of
Tigranes, in accordance with Pompey’s usual practice, was placed in the hands of the quaestor and
entered in the public accounts.’ Marcus Cicero pursued the same course, and in his letters to Sallust
he writes thus of himself: ‘Of the spoil I have taken, no one except the city quaestors, that is, the
Roman people, has touched or will touch a quarter of a penny.’ This was the practice especially in
the ancient and better days, and Plautus has this in mind when he speaks thus:

Now all this booty to the quaestor I shall take.

In like manner, of captives he says:

Whom I bought from the quaestors, out of the spoil.

2.  But others sold the booty themselves, without the aid of the quaestor, and deposited the proceeds
in the treasury, as we may gather from Dionysius of Halicarnassus in the words which follow [in the
passage just cited]. Thus we read that in early times, after the defeat of the Sabines, the spoil and the
captives were sent to Rome by King Tarquin. Thus, again, it is related that the consuls Romulius and
Veturius sold the booty because of the poverty of the treasury, although the army was annoyed
thereat.

Since in fact we frequently find statements showing how much each of the generals deposited in the
treasury either through himself or through his quaestor, from Italian, African, Asiatic, Gallic, and
Spanish triumphs, there is no need to accumulate examples. Rather is this to be noted, that the booty,
or part of it, was given at times to the gods, at times to the soldiers, and at times to others. To the
gods either the articles themselves were given, such as the spoils which Romulus hung in the temple
of Jupiter Feretrius, or the money derived from them, as when from the proceeds of the booty from
Pometia [Tarquinius] Superbus built the temple of Jupiter on the Tarpeian mount.

XVII.   Or commanders may divide the booty among the soldiers; in what way such a division may
be made.
1.  The early Romans regarded the granting of the spoil to the soldiers as a form of bribery. Thus
Sextus, the son of Tarquinius Superbus, but an exile at Gabii, is said to have given booty to his
soldiery with the object of securing power for himself in this way. In the Senate Appius Claudius
attacked a largess of similar character as being new, prodigal, and ill-considered.

The booty granted to the soldiery is either divided or left for pillage. It may be divided on the basis
of pay or of merit. Appius Claudius desired that the booty be divided on the basis of pay, in case he
should be unable to secure the transfer of the money derived from its sale to the treasury. Polybius
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carefully explains the whole system of distribution. For full days, or for watch periods, a half of the
army, or a smaller portion, was regularly sent to collect booty. Each man was ordered to bring into
camp what he had found, that it might be equally divided by the tribunes; and a share was given both
to those who had guarded the camp (a practice which, we read, was sanctioned also by King David
among the Jews, and which from that source passed into law) and to those who had been absent on
account of ill-health or assignment to details.

2.  Sometimes the booty itself was not granted to the soldiers, but the money derived from it was
given to them in place of the booty; this was often done on the occasion of a triumph.

This is the proportionate distribution that I find. A, single share was given to a foot-soldier, a double
share to a centurion, and a threefold share to a cavalryman. Sometimes a single share was allotted
to a foot-soldier, and a double share to a cavalryman. Again, a single share was given to a
foot-soldier, a double share to a centurion, and a fourfold share to a tribune and a cavalryman.’ In
many cases account was taken also of merit, as when Marcius was granted a share from the booty
of Corioli by Postumius, because of his brave conduct.

3.  Without regard to the way in which the division was made, the commander was allowed his
selection; that is, he was permitted to take for himself, as first choice, as much as he chose, in other
words, as much as he considered fair. This privilege was at times accorded to others also on account
of their valor. Euripides in his Trojan Women, speaking of the women of Troy of high birth, says:

Outstanding women, who had been given to the chiefs
Of the Grecian host

Of Andromache the same dramatist says:

Pyrrhus received that noble woman for himself.

In Virgil, Ascanius says of a horse:

Him, the shield, and the ruddy crest, from the lot
I shall exempt.

Herodotus relates that after the battle of Plataea, as choice things, women, horses, and camels, were
given to Pausanias. In this way King Tullius received Ocrisia, the chief woman of Corniculum. In
Dionysius of Halicarnassus, Fabricius s says in an address to Pyrrhus: ‘ Of these things seized in war
it was lawful for me to take as much as I chose.’

With this in mind Isidore, in discussing military law, mentions ‘The disposition of the booty, the just
division in proportion to the rank and services of individuals, and the portion of the prince.’
Tarquinius Superbus, as Livy has it, wished both to enrich himself and to win over the affections
of the people with spoil. Servilius in his speech for Lucius Paulus says that he could have made
himself wealthy by a division of the booty. There are some writers, among whom is Asconius
Pedianus, who take the view that the term manubiae more correctly designates this share of the
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commander.

4.  But those commanders have won greater renown who, giving up their right, took nothing for
themselves from the booty. Such was the Fabricius whom I have mentioned, who ‘despised wealth,
even when acquired justly, in comparison with fame ‘; and this he declared that he did after the
example of Valerius Publicola and some others.

These commanders were imitated also by Marcus Porcius Cato in his victory over the Spaniards,
when he declared that none of the spoils of war would come into his hands, with the exception of
those things which he had consumed in food and drink; and yet he added that he did not blame the
commanders who had made use of the privileges conceded to them, but that he preferred to rival the
best in point of virtue rather than the richest in point of wealth. Very nearly the same praise was
merited by those who took of the spoil in moderation, as Pompey, who is praised by Cato in Lucan:

More than he withheld
Did he contribute.

5.  Sometimes in making the distribution account was taken of the absent also, as Fabius Ambustus
decided at the capture of Auxur. Sometimes, too, for some reason in such a distribution no account
was taken of certain persons even though they were present; this .was the case with the army of
Minucius, in the dictatorship of Cincinnatus.

6.  Furthermore this right, which the commanders had enjoyed under the old republic, after the fall
of the republic appears from Justinian’s Code to have passed to the masters of the soldiers; for under
the Code there are exempted from inclusion in the reports of military exploits the largesses of
movable objects or those capable of locomotion. These the masters of the soldiers grant to their
troops from the spoils of the enemy, whether in the actual conduct of wars or in places in which they
are known to be stationed.

7.  But this kind of division  n olden times was often exposed to calumny, as though by this means
leaders were seeking to win the goodwill of individuals. On such grounds charges were brought
against Servilius, Coriolanus, and Camillus, that they had granted largesses to their friends and
clients from the public funds. In reply they defended themselves on the ground of the public
advantage, ‘that those, who had shared in the undertaking, after having gathered the fruit of their
labors, might be the more ready to enter upon other campaigns ‘if we may cite the words of
Dionysius of Halicarnassus on this matter.

XVIII.   Or commanders may permit pillaging.
1.  I now come to pillaging. This was conceded to the soldiers either in the devastation of a country,
or after a battle, or after the storming of a town, with permission to scatter at a given signal It was
a practice rather unusual in early times, yet it did not lad examples. Tarquin gave over Suessa to his
soldiers for pillage Quintus Servilius, the dictator, the camp of the Aequians; Camillus, the city of
Veii; the consul Servilius, the camp of the Volscians Also Lucius Valerius permitted pillaging in the
land of the Aequians; Quintus Fabius, after the rout of the Volscians, and after the capture of Ecetra.
Such pillaging was afterward permitted by others on many occasions.
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Upon the defeat of Perseus, the consul Paulus granted the spoil of the beaten army to the infantry,
and the booty of the surrounding country to the cavalry. The same consul, in accordance with a
decree of the Senate, gave over the cities of Epirus to the soldiers to plunder. When Tigranes was
conquered, Lucullus for a considerable time restrained his troops from collecting spoils, but later,
when victory was assured, he yielded the right to plunder the enemy. Cicero, in his first book On
Invention, among the ways of acquiring ownership, includes the capture of anything from the
enemy, when a public sale of this booty has not taken place.

2.  Those who condemn this practice say that hands greedy for pillage ‘ will snatch away the rewards
of brave warriors, since it usually happens that the more slothful man takes to plunder,’‘ while all
the bravest ‘ are wont to seek the chief share of toil and peril ‘ - to quote the words of Appius in
Livy. Not very different is the saying of Cyrus in Xenophon: ‘ I am well aware that in pillaging the
worse element would get the greater amount.’

On the opposite side it is said that what each soldier had taken from the enemy with his own hand
and had carried off home would prove to be more acceptable and afford greater pleasure than many
times as much allotted to him by another’s decision.

3.  Sometimes, too, pillaging was permitted because it could not be prevented. In the storming of
Cortuosa, an Etruscan town, as Livy relates: ‘The tribunes decided to reserve the booty for the state,
but the order was slower than the decision; for already the spoil was in the hands of the soldiers, and
could not be taken away without causing ill-feeling.’ So also we read that the camp of the Galatians
was plundered by the army of Gaius Helvius against the will of the commander.

XIX.   Or commanders may grant the spoil to others.
The practice already mentioned, that in some cases the booty, or money derived from the sale of
booty, might be assigned to others than the soldiers, usually had as its purpose to make an equivalent
reimbursement to those who had contributed funds for the war.

You may also note that public spectacles were at times produced with the money derived from the
booty.

XX.   Or commanders, having divided the booty into portions, may employ now one method of
distribution and now another; in what way.
1.  Not only in different wars are different methods employed in the disposition of booty, but in the
same war booty is often diverted to different uses, after it has been divided into portions or the
different kinds have been distinguished.

Thus Camillus gave a tenth of the spoil to the Pythian Apollo,,following a Greek precedent, which
had previously come from the Jews; at this time the pontiffs decided that the dedicated tenth
‘included not only movable things but also the city and its territory. When Camillus was again victor
the greatest part of the spoil from the Faliscans was assigned to the quaestor; not so much was given
to the soldiers. In like manner Lucius Manlius ‘ either sold the spoil, in so far as it had to be
contributed to the public treasury, or divided it among the soldiers, taking care that it should be as
fairly divided as possible’; the words are those of Livy.
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2.  The classes into which booty may be divided are these prisoners, herds, and flocks, which the
Greeks when speaking with exactness call ‘pillageable property’; money, and other movables, costly
or cheap.

Quintus Fabius, after defeating the Volscians, gave orders that the pillageable property and spoils
be sold by the quaestor; he himself brought back the money. The same general, after the conquest
of the Volscians and the Aequians, gave the captives, with the exception of the Tusculans, to the
soldiers, and permitted them to carry off the population and the herds in the land belonging to
Ecetra, When Antium was captured, Lucius Cornelius deposited in the treasury the gold, silver, and
copper, sold the prisoners and booty through the agency of the quaestor, and allowed the troops to
have articles of food and clothing. Similar to this was the policy of Cincinnatus  who, after taking
Corbio, a town of the Aequians, sent the more valuable objects in the booty to Rome, and divided
the rest, among the centuries.

After the capture of Veii Camillus contributed nothing to the public treasury except the money from
the sale of the captives; and when the Etruscans were beaten and the captives sold, from the money
thus obtained he paid back to the women the gold they had contributed, and set up three libation
saucers of gold in the Capitoline temple. When Cossus was dictator, all the booty from the
Volscians, except the persons of freemen, was granted to the soldiers.

3.  Fabricius, after conquering the Lucanians, Bruttians, and Samnites, enriched his troops, paid back
the war taxes to the citizens, and contributed forty talents to the public treasury.  Quintus Fulvius
and Appius Claudius, when the camp of Hanno was captured, sold the booty and made a division,
giving largesses to those whose services had been exceptional. On the taking of Carthage, Scipio
gave what was in the city to the troops to plunder, excepting the gold and silver and the votive
offerings. Acilius, on the capture of Lamia, in part divided and in part sold the spoil. When the
Galatians had been beaten and the arms of the enemy burned in accordance with a Roman
superstition, Gnaeus Manlius ordered all to bring together the rest of the spoil, and either sold it, in
so far as it was to be brought to the public treasury, or divided it among; the soldiers, taking care that
the division should be as fair as possible.

XXI.   The committing of peculation in the distribution of booty.
1.  From what we have said it appears that among the Romans, not less than among most other
nations, booty was the property of the Roman people, but that some right of decision as to its
distribution was granted to commanders; nevertheless, as we have previously stated, under the
condition that they owed to the people an accounting for their actions. This, among other things, we
learn from the case of Lucius Scipio, who was condemned in a trial for peculation, because, as
Valerius Maximus states, he had received 480,000 sesterces in silver more than he transferred to the
treasury; and also from the cases of others to which we have previously referred.

2.  Marcus Cato, in the speech which he wrote on the subject of booty, according to Gellius,
complained in passionate and noble language of the impunity and licence accorded to peculation.
Of the speech there remains this fragment: ‘ Those who steal from private persons pass their days
in bonds and fetters; those who steal from the state pass theirs in gold and purple.’
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On another occasion the same speaker had said that ‘ he wondered that any one dared to place as
furniture in his house statues that had been captured in war.’ Cicero also increases resentment at the
peculation of Verres, by pointing out that he had carried off a statue which in fact had been taken
from the spoil of the enemy.

3.  Not commanders alone, but even soldiers, were held on the charge of misappropriation of booty
if they had not brought it to the public treasury; for, as Polybius says, they were all bound by an oath
‘that no one would appropriate anything from the booty, but would carry out his pledge in
scrupulous regard for his oath.’ To this we may perhaps refer the formula of the oath in Gellius, by
which, within the lines of the army or within the range of about ten miles, the soldier was enjoined
not to carry off anything which was of greater value than a silver sestertius; or in case he had taken
anything of the sort, to bring it to the consul, or to confess the fact within the next three days. Hence
we may understand what Modestinus meant by the statement: ‘He who has secreted booty captured
from the enemy is guilty of peculation.’ This statement of itself should be sufficient to warn
interpreters of the law against believing that things captured from the enemy are acquired by
individuals, since it is clear that peculation can only occur in connection with property that is public,
sacred, or religious.

All these considerations clearly lead to the view which we have expressed above, that, apart from
the civil law, and primarily, what is captured in acts of war becomes the property of the people or
of the king who wages the war.

XXII.   Some change may be made with respect to this common right of booty by a legal
enactment or by another’s act of will.
1.  In the statement just made we said, ‘ apart from the civil law,’ and ‘ primarily,’ or directly. The
former restriction is added because with regard to things that have not yet been actually acquired a
law may ordain in the public interest, whether that legislative act is a law of the people, as among
the Romans, or the law of a king, as among the Jews and elsewhere. Besides, under the name of law
we wish to include also custom when rightly introduced.

The second qualification leads to this, that we may know that booty, just as other things, may be
conceded by a people to others not only after acquisition, but also prior to acquisition, in such a way
that, when the capture has ensued, the claims thereby arising are immediately united in title, as the
jurists say. And this concession can be made not only to specific persons, but also to classes, as in
the times of the Maccabees part of the spoil was given to widows, old men, and needy wards; or
even to chance persons, after the fashion of the things thrown to the mob, which the Roman consuls
made the property of those who caught them.

2.  Furthermore, this transference of a right, which is brought about by a law or grant, is not always
a mere gift. It sometimes represents the fulfilment of a contract; sometimes either a payment of what
is owed, or a reimbursement for losses which some one has suffered, or compensation for a personal
contribution to the war in money, or in service, as when allies and subjects serve either without any
pay or for such pay as does not correspond with their service. It is for these reasons, as we see, that
an assignment of the whole booty, or a part of it, has usually been made.
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XXIII.   Thus booty may be granted to allies.
Our jurists, in fact, note that almost everywhere the custom has been tacitly followed, that either
allies or subjects, who wage war without pay, at their own expense and danger,’ appropriate what
they capture. In the case of allies the reason is evident, for naturally one ally is bound to make good
to another the losses which ensue from a joint or public enterprise.

There is also the further consideration that it is hardly customary for service to be rendered gratis.
‘ Thus physicians,’ says Seneca, ‘are paid the price of service, which they earn, because they are
called from their own affairs and are at our disposal.’ Quintilian judges the same thing fair in the
case of orators, because the very: giving of their service and time to the business of others deprives
them of the opportunity of earning in other ways. This is what Tacitus called ‘ Neglecting the affairs
of one’s house in order that one may apply himself to the business of others.’ Therefore it is credible
that, unless some other cause should appear, as for instance pure kindness, or a preceding agreement,
the hope of enriching oneself from the enemy was regarded as recompense for loss and service.’

XXIV.   Booty is often granted to subjects; with illustration by means of various examples on land
and sea.
1.  In the case of subjects the right to booty does not follow with equal clearness, because subjects
owe their service to their state. But this reason is offset by the fact that where not all subjects but
only a part are in service the latter are entitled to compensation from the body of the state for having
contributed more service and expense than the others, and they are much more entitled to
compensation for losses. In place of this clearly defined compensation the expectation of the whole
or a part of an uncertain booty is readily, and not without reason, conceded. And so the poet writes:

Let the booty fall to those whose labors earned it.

2.  With respect to allies, there is an example in the Roman treaty by which the Latins were admitted
to an equal share of the booty in the wars which were waged under the auspices of the Roman
people. So in the war which the Aetolians waged with the Romans as their helpers, the cities indeed,
and the territory, fell to the Aetolians, but the captives and movable property to the Romans. After
the victory over King Ptolemy, Demetrius gave a part of the booty to the Athenians. Ambrose, in
discussing the story of Abraham, shows the fairness of this custom: ‘He wisely asserted that a part
of the gain, ‘as recompense for their toil, should be allotted to those who had been with him, perhaps
as allies to give him aid.’

3.  With respect to subjects there is an example in the case of the Jewish people; half of the spoil fell
to those who had been under arms. The soldier of Alexander made his own the booty which he had
seized from private persons, excepting that he was accustomed to bring certain things of special
value to the king; hence we see that those who were said to have conspired at Arbela were accused
of claiming for themselves all the booty, so that they would bring nothing into the treasury.

4.  But in the case of Alexander’s army what had been the public property of the enemy, or royal
property, was exempt from, this licence. In consequence we read that, when the Macedonians had
broken into the camp of Darius at the river Pyramus, they carried off a huge amount of gold and
silver, and left nothing untouched except the king’s tent,’ ‘in order that,’ says Curtius, ‘following
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the traditional custom, they might receive the victor in the tent of the vanquished king.’ Similar to
this was the custom of the Jews, who placed the crown of the conquered ruler upon the victorious
king and, as we read in the Digest of the ‘Talmud, allotted to him the royal furniture taken in the
war.

In the same category is that which we read in the exploits of Charlemagne; when he had conquered
the Hungarians, the riches of private individuals fell to the soldiers, the riches of the king to the
public treasury. But among the Greeks the ‘booty’ was public property, as we have shown above,
and the ‘spoils seized while fighting’ were the property of individuals. They call ‘ spoils seized
while fighting’ (σκυλα) what is taken from the enemy in the course of the battle, and ‘ booty’
(λαφυρα) what is taken afterwards. This distinction is observed also by some other peoples.

5.  However, from what we have said before it is quite clear that among the Romans, at least in the
period of the early republic, not so much was granted to the soldiers. In the civil wars they began
to receive somewhat greater indulgence. Thus you may read that Aeculanum was sacked by the
soldiers of Sulla. After the battle, of Pharsalus Caesar turned the camp of Pompey’s forces over to
his soldiers to plunder, according to Lucan, with these words:

Your reward for bloodshed remains.
This it is my part to point out; for I shall not call a donation
What each to himself shall give.

The troops of Octavian and Anthony pillaged the camp of Brutus and Cassius. In another civil war,
when the Flavians had: been led to Cremona, although night was at hand, they hastened to take the
rich colony by assault. They feared that otherwise the,’ riches of Cremona would come into the
possession of the prefect: and legates; for they knew that in fact, as Tacitus says, ‘ the spoil of a city
that has been stormed belongs to the soldiers; that of one which has been surrendered, to the
general.’

6.  As discipline declined such looting was the more willingly conceded to the troops, that they
might not neglect the enemy and burden their hands with spoil while there was still danger.
Disregard of such precaution has made very many victories fruitless.

When Corbulo had stormed the fort Volandum in Armenia, ‘the mob unfit for war,’ as Tacitus
relates, ‘was sold at auction, and the rest of the booty fell to the victors.’ According to the same
writer, in a battle in Britain Suetonius urges his men to continue the slaughter without thinking of
the booty, adding that when the victory should be won everything would fall to their lot. Similar
accounts you may find among other authors generally. Add also what we have just cited from
Procopius.’

7.  There are, however, certain things of so slight value that they are not worth making public
property. These things everywhere by consent of the people belong to those who take them. Such
under the early Roman republic were spears, javelins, firewood, .fodder, water-skins, leathern
money-bags, torches, and money smaller than a silver sestertius; for we read in Gellius that these
exceptions were added to the military oath.
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Very like this concession is that which is made to sailors even when they are paid for their service.
The French call this spoliation or pillage, and therein include clothing, and gold and silver under ten
crowns. Elsewhere a certain part of the booty is given to the soldiers, as in Spain, where now a fifth,
now a third, and again a half remains with the king, and a seventh, or at times a tenth, with the
commander of the army; the rest belongs to the individual captors, with the exception of ships of
war, which fall wholly to the king.

8.  It may happen also that the division of the booty is made after account has been taken of services,
dangers, and expenses, as among the Italians, where a third of a captured ship falls to the master of
the victorious vessel, an equal part to those whose goods were in the ship, and the same to those who
engaged in the fighting.

Sometimes, again, this occurs, that those who conduct a war at their own risk and expense do not
receive all the spoil, but owe a part to the public authority, or to him who derives his right from the
public authority. Thus among the Spaniards, when in a war ships are fitted out at private expense,
part of the spoil is due to the king, and part to the highest naval authority. According to the French
practice the latter receives a tenth, and the same is customary among the Dutch, but with them a fifth
part of the booty is first deducted by the state. On land, however, it is now the general custom that
in the sack of towns, or in battle, each should have as his own what he has taken; but what is taken
in raids should be the common property of those in the detachment, to be divided among themselves
according to their rank.

XXV.   The application of what has been said.
As a result of these considerations we are to know that, if within the jurisdiction of a nation that is
not involved in war a dispute arises with respect to something that has been captured in war, the
thing is to be adjudged to him whose case is supported by the laws or customs of the people on
whose side capture has been effected; if this is impracticable, then by the common law of nations
the thing is to be adjudged to the people itself, provided only that it has been taken in an act of war.

From what we have previously said, it is abundantly clear that what Quintilian adduces in favor of
the Thebans is in general not true, that in a matter which can be brought into court the right of war
does not hold good, and that what is taken by armed force can only be retained by armed force.

XXVI.   Whether things which have been taken outside the territory of either belligerent may be
acquired by the law of war.
1.  Things which do not belong to the enemy, even if found among the enemy,’ do not become the
property of the captors; for this, as we have said already, is not in accordance with the law of nature
and has not been introduced by the law of nations. Thus the Romans say to Prusias: ‘ If this territory
had not belonged to Antiochus, clearly it would not have been made territory of the Roman people.’
Nevertheless if in such things the enemy enjoys any right which is connected with possession, as
a right of pledge, restraint, or servitude, there is nothing to prevent this right being acquired by the
captors.

2.  The question is also often raised whether things captured outside the territory of either belligerent
may become the property of the captors; and this is debated with regard both to things and to
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persons.

If we take into account the law of nations only, I think that this subject need not be considered, since
we have said that an enemy may be justly slain in any place. But he who holds authority in a place
may by a law of his own prohibit any such action; and if such an act is committed contrary to his law
he can demand satisfaction for it as for a crime. Similar to this is the ruling that a wild animal caught
on the land of another belongs to the captors, but access to it may be prohibited by the owner of the
land.

XXVII.   In what way the right of which we have spoken is peculiar to a public war.
Now this external right of acquiring things taken in war is so peculiar to a war that is public
according to the law of nations that in other wars it finds no place. For in other wars with foreigners
property is not acquired by the violence of war but as compensation for a debt which cannot
otherwise be obtained.

In wars between citizens, whether these be great or small, no change of ownership is made except
by the authority of a judge.
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CHAPTER 7
On The Right Over Prisoners of War

I.   According to the law of nations all persons captured in a war that is public become slaves.
1.  By nature at any rate, that is, apart from a human act, or in the primitive condition of nature, no
human beings are slaves, as we have said elsewhere.’ In this sense it is correct to accept what was
said by the jurists, that slavery is contrary to nature. Nevertheless, as we have shown also in another
connection, it is not in conflict with natural justice that slavery should have its origin in a human act,
that is, should arise from a convention or a crime.

2.  But in the law of nations, which we are now discussing, slavery has a somewhat larger place,
both as regards persons and as regards effects. For if we consider persons, not only those who
surrender themselves, or promise to become slaves, are regarded as slaves, but all without exception
who have been captured in a formal public war become slaves from the time when they are brought
within the lines, as Pomponius says. And no crime is requisite, but the fate of all is the same, even
of those who by their ill-fortune, as we have said, are caught in the enemy’s territory when war has
suddenly broken out.

3.  Polybius says in the second book of his Histories: ‘What should these persons suffer so as to pay
a fitting penalty? Perhaps, one would say, being sold as slaves with wives and children, after they
have been conquered in war. But this is also appointed by the law of war for those to endure who
have done no impious deed.’ Hence comes what Philo notes in these words: ‘Often at unforeseen
times many good men have lost their inherited freedom.’

4.  Dio of Prusa, after enumerating the ways of acquiring ownership, says: ‘And a third form of
possession is whenever one has taken a prisoner in war and in this way holds him as a slave.’ So
Oppian in his second book On Fishery calls it a law of war to carry off into slavery boys that have
been captured in war.

II.   Also the descendants of persons captured in war become slaves.
Not only do the prisoners of war themselves become slaves, but also their descendants for ever, that
is to say those who are born of a slave mother after her enslavement. This is what Marcianus said,
that by the law of nations those become our slaves who are born of our slave women. In speaking
of the wife of a German chief, Tacitus said that her womb was subject to slavery.

III.   What may be done to prisoners of war with impunity.
1.  Moreover the effects of this law are unlimited, just as Seneca the Father said that there is nothing
which a master is not permitted to do to his slave. There is no suffering which may not be inflicted
with impunity upon such slaves, no action which they may not be ordered, or forced by torture, to
do, in any way whatsoever; even brutality on the part of masters towards persons of servile status
is unpunishable except in so far as municipal law sets a limit and a penalty for brutality. ‘ Among
all nations alike,’ says Gaius, ‘ we may see that masters have had the power of life and death over
slaves.’ Then he adds that limits have been set to this power by the Roman law, that is on Roman
soil. Here applies the note of Donatus on Terence, ‘ What is it not lawful for a master to do to his
slave? ‘
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2.  Also everything that has been captured is acquired, along with the person, for the master. The
slave who is himself under the power of another, says Justinian, can have nothing of his own.

IV.   The property of captives, even if incorporeal, belongs to their master.
On these grounds the view of those who say that incorporeal rights are not acquired by the law of
war is refuted, or at any rate restricted. It is true that such rights are not acquired primarily and
directly, but through the medium of the person to whom they had belonged.

Nevertheless, we have to make exception of those rights which have their source in a peculiar
capacity of the person and are hence inalienable, as the right of the father. For if these rights can
remain, they remain with the person; if not, they are extinguished.

V.   The reason why the law has thus been established.
1.  All these rights have been introduced by the law of nations, with which we are dealing, for no
other reason than this: that the captors, mollified by so many advantages, might willingly refrain
from recourse to the utmost degree of severity, in accordance with which they could have slain the
captives, either immediately or after a delay, as we have said before. ‘The name of slaves (servi),’
says Pomponius, ‘ comes from the fact that commanders are accustomed to sell prisoners and
thereby to save them (servare) and not to kill them.’ I have said ‘ that they might willingly refrain
‘; for there is no suggestion of an agreement whereby they may be compelled to refrain, if you are
considering this law of nations, but a method of persuading them by indicating the more
advantageous course.

2.  For the same reason this right is transferred to others, just as the ownership of things. Further,
it has been agreed that ownership should be extended to children; the reason is that otherwise, if the
captors had used their full right, the children would not have been born. Whence it follows that
children who were born before the catastrophe do not become slaves, unless they are themselves
captured.

Moreover, it has been acceptable to the nations that children should follow the status of the mother,
for the reason that the unions of slaves were regulated neither by law nor by definite oversight, and
consequently the father was indicated by no adequate presumption. In this sense we are to
understand the statement of Ulpian: ‘ It is a law of nature, that he who is born outside of lawful
matrimony follows the status of his mother ‘; that is, the law represents a general custom which has
grown up from a natural reason, just as we have elsewhere shown that the term ‘law of nature’ is at
times employed with some inexactness.

3.  The rights under consideration, moreover, have not been introduced by the nations in vain. This
we may perceive from what happens in civil wars, in which we find that on many occasions captives
have been killed because they could not be reduced to slavery. The fact is noted by Plutarch in his
Otho, and by Tacitus in the second book of his Histories.

4.  Whether those who have been captured become the property of the people, or of individuals, must
be decided by what we have said in regard to booty; for in this case the law of nations has put men
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in the same category as things. Gaius the jurist said in his Daily Questions, Book II: ‘Also what is
captured from the enemy becomes at once, by the law of nations, the property of the captors, to the
extent indeed that even free men are led off into slavery.’

VI.   Whether it is permissible for those who have been captured to flee.
1.  Nevertheless, as regards the belief of some theologians, that it is unlawful for those to flee who
have been captured in an unlawful war, or are born of captives, unless they flee to their own people,
I have myself no doubt that the view is erroneous. There is indeed this difference, that if captives
make their escape to their own people while the war is still in progress they attain their freedom by
right of postliminy; if they flee to others, or to their own people, after peace has been made, they
must be given up to the master who claims them. But it does not follow as a consequence that a bond
of conscience is laid also upon the captives; there are many rights which look only to an external
judgement, and such are the rights of war which we are now explaining.

There is, further, no reason for any one to raise the objection that from the nature of ownership such
an obligation becomes binding on the mind. For I shall reply that, since there are many forms of
ownership, it is possible that one may exist which is valid only in a judgement that is human and at
the same time continues a condition which arises also in other kinds of rights.

2.  Such in fact, to some extent, is also the right of nullifying wills, on account of the lack of some
formality which the civil laws prescribe. The more acceptable view is, that what has been left by
such a will may be retained with a clear conscience, at least as long as the will is not contested.

Not very different is the ownership of one who in accordance with the civil laws has exercised
prescription in bad faith; for his ownership also is protected by the civil courts. By making the
distinction, we easily loosen the knot which Aristotle ties in his Sophistical Refutations, Book II,
chapter v: ‘Is it not right for each one to have what is his own? But what any judge may decide
according to his opinion, even if this be false, is valid according to the law. Therefore the same thing
is both right and wrong.’

3.  In the question before us no reason can be imagined why the nations should have had in view
anything else than that external restraint. For the opportunity of claiming a slave and restraining him,
and further, of putting him in bonds and retaining his property, was enough to induce captors to
spare captives. If the captors were so ferocious as not to be influenced by these advantages, certainly
they would not have been affected by the imposition of any moral restraint. Yet, if they believed
such a restraint at all necessary for themselves, they could have exacted an assurance or an oath.’

4.  However, in a law which has been established not according to natural equity, but to avoid a
greater evil, we should not rashly adopt an interpretation which would make criminal an act
otherwise permitted. Florentinus the jurist says: ‘ It makes no difference how a captive has returned;
whether he has been set free, or has escaped from the power of the enemy by force or by guile.’ This
is so because the right of captivity is of such a sort, that in another sense it is often also a wrong, a
characterization which is applied to it by the jurist Paul. It is a right in respect to certain effects; a
wrong, if we regard its intrinsic nature.
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Hence this also is apparent. If any one who has been captured in an unlawful war has come into the
power of the enemy, his conscience is not tainted by the crime of theft if he secretly takes away his
own property, or a recompense for his toil, in case it is right that any should be furnished him over
and above his keep, provided that he neither in his own name, nor in that of his state, is in any way
indebted to his master, or to him whose right his master has received. And it does not matter that
such flight and abstraction when detected are usually punished with severity. For these things and
many others are done by the more powerful, not because they are just, but because it is to the
advantage of the more powerful to do them.

5.  Certain canons  forbid any one to persuade a slave to desert his master’s service. If you refer this
to slaves who are undergoing a just punishment, or have bound themselves by a voluntary
agreement, it is a just injunction. But if you refer it to those who have been captured in an unlawful
war, or have been born of captives, it teaches that Christians should encourage Christians to be
patient rather than to engage in an action which, although permissible, might yet offend minds alien
to Christianity or otherwise weak.

In a similar way we may understand the admonitions of the Apostles to slaves, except that these are
seen rather to demand obedience from slaves while in servitude. This is in accord with natural
justice; for food and service have a reciprocal connection.

VII.   Whether it is permissible for those who have been captured to resist their master.
But I think that it was correctly said by the theologians to whom I have just referred, that a slave
cannot resist a master who is exercising that external right without violating the duty of justice.

Between this case and that which we have just discussed there is a manifest difference. The external
right, which consists not only in impunity of acting but also in the protection of the courts, will be
of no effect if a right to offer resistance remains on the other side. For if it is permissible forcibly
to resist a master, it will also be permissible forcibly to resist a magistrate who protects the master,
when, nevertheless, according to the law of nations, the magistrate should defend the master in such
ownership and the enjoyment thereof. This right therefore is like that which we have elsewhere
attributed to the highest authorities in each state, in saying that it is not legally nor morally
permissible forcibly to resist them. Thus Augustine also joined the two rights when he said: ‘ Princes
are to be endured by the commons, and masters by their slaves, in such a way that temporal things
may be borne in the exercise of longsuffering, and things eternal may be hoped for.’

VIII.   The law under consideration has not always existed among all nations.
But the fact must further be recognized that this law of nations with regard to captives has not
always been accepted, nor, accepted among all nations, although the Roman jurists speak of it as
universal, designating the more prominent part by the name of the whole. Thus among the Jews,’
who by their special institutions were separated from the common practice of other peoples, there
was an asylum for slaves; at least, as the commentators rightly note, for slaves who had come into
this unhappy condition through no fault of their own.

From such a source it seems that there may have arisen the right of claiming their freedom which
is given to slaves in the country of the Franks; although we see that this is now granted not only to
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those captured in war, but also to other slaves of any sort.

IX.   The law under consideration does not now exist among Christians; what has been
substituted for it.
1.  Christians  furthermore have as a whole agreed that those who are captured in a war which has
arisen among themselves do not become slaves so as to be liable to be sold, constrained to labor, and
suffer the fate of slaves in other respects. In this they are surely right, because they have been, or
should have been, better instructed in the teachings of Him who has sanctioned all charity than to
be unable to be restrained from the slaughter of unfortunate men in any other way than by the
concession of a lesser cruelty.

Gregoras writes that this treatment of captives in former times was handed down from ancestors to
descendants among those who professed the same religious belief, and that it was not peculiar to
those who lived under Roman rule but was also common to Thessalians, Illyrians, Triballians, and
Bulgars. And so this degree of progress at any rate, small though it is, has been accomplished by
reverence for the law of Christ; a degree of progress which Socrates failed to secure, although he
had recommended such treatment of captives by the Greeks among themselves.

2.  Moreover, the practice of Christians in this matter is followed also by Mohammedans among
themselves. Nevertheless, even among Christians the custom still prevails of keeping prisoners
under guard until a ransom is paid, the amount of which is decided by the victor, unless some
definite agreement has been made.

Furthermore the right of guarding captives is usually granted to the individuals who have taken
them, except in the case of persons of high rank; for the customs of most nations give the right over
these to the state or its head.
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CHAPTER 8
On the Right to Rule over the Conquered

I.   By war also civil authority is acquired, sometimes as vested in a king, sometimes as vested in
a people; the effects of such acquisition
1.  It is not at all strange if he, who can subject individuals to himself in personal servitude, is able
to subject to himself an aggregation of men - whether they formed a state, or a part of a state - in a
subjection which may be purely civil, or purely personal, or mixed.

Some one in Seneca’s Controversy about a native of Olynthus uses the following argument: ‘ He,
whom I purchased in accordance with the law of war, is my slave. This, men of Athens, is
advantageous for you; otherwise your empire, in so far as it has been acquired by war, is reduced
to its ancient limits.’ With similar purport Tertullian said that empires are sought by arms and
expanded by victories. Quintilian declares that kingdoms, peoples, and the territories of nations and
cities, depend upon the law of war. In Curtius, Alexander says that laws are laid down by the victors
and accepted by the vanquished.

In his speech to the Romans Minio asks: ‘Why do you send a praetor every year with authority and
rods and axes to Syracuse and the other Greek cities of Sicily? Clearly, you would say, for no other
reason than this, that you have imposed these laws upon those who have been conquered in war.’
In Caesar Ariovistus says: ‘ It is the law of war that those who have conquered should rule those
whom they have conquered, just as they please ‘; also ‘The Roman people has been accustomed to
rule the conquered, not according to another’s dictation but according to its own judgement.’

2.  Justin, quoting from Trogus, relates that up to the time of Ninus those who waged war had sought
for themselves not sovereignty but glory, and, being content with victory, had abstained from
empire; that Ninus was the first who extended the borders of his empire, and subjugated other
peoples in war; and that from him this had passed into a general custom. Bocchus, in Sallust,
declares,’that he had taken up arms to protect his kingdom; for the part of Numidia, from which he
had expelled Jugurtha, had become his by the law of war.’

3.  Sovereignty, furthermore, may be acquired for the victor; either such sovereignty merely as is
vested in a king or other ruler, and in that case the victor succeeds to the right of the ruler only, and
nothing beyond; or such as is vested in a people,’ in which case the victor holds sovereignty in such
a way that he can even alienate it, just as the people could. We have elsewhere said that thus it has
come about that certain kingdoms were held as a patrimony.

II.   The right of a master may be acquired over a people, which then ceases to be a state.
1.  Even a more fundamental change may be accomplished, so that, for instance, what was a state
may cease to be a state. In such. cases the state that was may become an accession of another state,
as the Roman provinces did; or it may not be attached to a state, as when a king waging war at his
own expense so subjects a people to himself that he wishes it to be governed not for the good of the
people but above all else for that of the ruler, and this is the rule of a master, not of civil authority.

In his Politics, Book VII, Aristotle says: ‘There is government ... for the good of the ruler, and
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government for the good of the ruled. The former is the government of masters and slaves; the latter,
the government of free men.’ A people, then, which is subject, to a power of this kind, will for the
future be no state, but a great domestic establishment. It has been well said by Anaxandrides:

A state of slaves, good sir, nowhere exists.

2.  The two types of authority are thus contrasted by Tacitus ‘To conceive himself as a governor
among freemen, not as a despot among slaves.’ Of Agesilaus Xenophon says: ‘The states which he
brought under his authority he relieved of all the obligations which slaves render to their masters,
and he exacted from them only the things in which freemen obey their rulers.’

III.   Sometimes the two types of authority are mixed.
Hence we may understand the nature of that mixed authority, which I have said is in part civil and
in part that of a master, that is to say, an authority in which servitude is mixed with a degree of
personal liberty. Thus we read that arms have been taken from peoples; that peoples have been
forbidden to have any iron except for agricultural purposes; and that other peoples have been
compelled to change their language and manner of life.

IV.   The possessions of a people, even such as are incorporeal, are also acquired; herewith is
discussed the question of the written bond of the Thessalians.
1.  Moreover, just as the possessions which belonged to individuals are, in accordance with the law
of war, acquired by those who place the owners in subjection to themselves, so also the possessions
of the aggregation of individuals as a whole become the property of those who subject the
aggregation to themselves, if they so wish. Livy says in regard to those who have capitulated: ‘ In
case all possessions have been surrendered to him who is superior in arms,’ the victor has the
absolute right to decide what he wishes the vanquished to keep, and of what he wishes to deprive
them ‘; and this statement holds true of those who are conquered in a public war. Surrender in fact
voluntarily permits what force would otherwise take.

In Livy, Scaptius says that ‘the land under dispute had been a part of the territory of the Coriolani;
and when Corioli was captured, by the law of war it became public land of the Roman people.’
Hannibal, in. a speech to his soldiers, recorded by the same author, declared: ‘All the possessions
of the Romans, won and amassed in so many triumphs, will become ours along with the masters
themselves.’ The same author makes Antiochus say: ‘ Since, when Lysimachus was conquered, all
his possessions were transferred to Seleucus in accordance with the law of war, he thought that they
were now under his rule.’ Similarly Pompey acquired for the Roman people what Mithridates had
captured in war and had annexed to his empire.

2.  Consequently, the incorporeal rights also, which had belonged to the aggregation as a whole, will
become the property of the victor, in so far as he wishes. Thus when Alba was conquered the
Romans claimed for themselves the rights which the Albans had exercised.  Hence it follows that
the Thessalians were entirely acquitted of their debt of one hundred talents. Although they owed this
sum to the Thebans, upon becoming master of Thebes, Alexander the Great, by right of victory,
made the Thessalians a present of it. Nor is that true which is adduced on behalf of the Thebans in
Quintilian, that only what the victor himself holds is his, but a right that is incorporeal cannot be
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seized by force; and that the position of an heir and that of a conqueror are fundamentally different,
because a right passes to the former, but only property to the latter. In fact he who is master of
persons is also master of their possessions and of every right which pertains to the persons. He who
is the possession of another does not possess for himself, and he who is not his own master does not
have anything in his own power.

3.  Furthermore, if any one should leave to a conquered people the right to form a state, he might still
take for himself certain things which had belonged to the state. It rests with him to decide what he
wishes the measure of his beneficence to be. Caesar imitated the act of Alexander by making to the
people of Dyrrachium a present of the debt which they owed to some one of the opposite party. In
this case, however, the objection might have been raised that the war of Caesar was not of the kind
in respect to which this law of nations has been established..’
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CHAPTER 9
On Postliminy

I.   The origin of the word postliminy.
1.  Just as in regard to those things which are captured from the enemy, so also in regard to the right
of postliminy (postliminium) no very sound view has been advanced by those who in more recent
times have laid claim to a knowledge of the law. The subject was treated with greater painstaking
by the ancient Romans, but often rather confusedly, so that the reader could not distinguish what
they ascribed to the law off nations and what to the Roman civil law.

2.  With regard to the word postliminium we must reject the view of Servius [Servius Sulpicius],
who thinks that the latter part is a lengthening of the word without significance; we must rather
follow Scaevola, who taught that the word was a compound of post, which indicates a return, and
limen. For limen (threshold) and limes (boundary) differ in ending and manner of declension,
although for the rest they are identical in origin - for they come from the ancient word limo, which
signified transversum (across) and in original idea, just as materia and materies, pavus and pavo,
contagio and contages, cucumis and cucumer; although in later usage it developed that limen
referred rather to private, limes to public things. So the ancient word which meant ‘to eject from a
country’ was eliminare, and the Romans called exile eliminium.

II.   Where postliminy may occur.
1.  Postliminy, therefore, is a right which arises from a return to the threshold, that is, to the public
boundaries. Thus Pomponius says that he who has begun to be within our fortified lines has returned
by postliminy; Paul defines such a return when the captive has entered our frontier.

On similar grounds the agreement of nations has brought the matter to this point, that postliminy
occurs also if a man, or a thing of the sort in regard to which it has been decided that postliminy is
possible, has come to our friends, as Pomponius says in the passage cited; or, as Paul explains by
offering an example, to a king who is our ally or friend. In these passages we are to understand as
friends or allies not merely those with whom we are at peace,’ but those who take the same side in
a war. Those who come to such friends, as Paul says, begin to be protected in the name of the state.
It makes no difference in fact whether a man or thing has come to them or to his own people.

2.  Among those who are friends, it is true, but not on the same side, prisoners of war do not change
their status unless by a special arrangement. Thus in the second treaty drawn up between the Romans
and the Carthaginians it was agreed that if any prisoners taken by the Carthaginians from peoples
who were friends of Rome should reach ports subject to the Romans their freedom could be asserted,
and that the friends of Carthage should enjoy an equal right. In consequence those Romans who
were captured in the second Punic War and had come to Greece by way of sale did not have the right
of postliminy there, because in that war the Greeks had supported neither side, and hence it was
necessary for the captives to be ransomed in order to be set free. In Homer, too, in more than one
passage we see that those captured in war were sold in places that were at peace, as Lycaon, Iliad,
XXI, and Eurymedusa, Odyssey, VII.
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III.   By postliminy some things return and some things are recovered.
The ancient Roman mode of speech had it that free men also were recovered by postliminy.

Aelius Gallus, in the Terms Which Apply to the Law, Book I, says that by postliminy
there is recovered (for we must adopt this reading) the freeman who has gone from
one state into another, and returns to the same state, according to the law established
in regard to postliminy. The same is true of the slave who has gone from us into the
power of the enemy, and afterwards returns to us and into the power of his former
master, according to the law of postliminy. The same reasoning is applied to a horse,
to a mule, and to a ship in recovery by postliminy (for so I think that with a slight
change we may retain these three words which that incomparable student of the
Roman law, Jacques Cujas, thinks should be deleted) as to a slave; and the same
kinds of things, which return from the enemy to us by postliminy, may return from
us to the enemy.

The later Roman jurists, however, with greater clarity have distinguished two forms of postliminy,
according as we ourselves return, or something is recovered by us.

IV.   The right of postliminy exists in peace and in war. What is to be done if it has not been
mentioned in time of peace?
1.  We must, further, maintain the view of Tryphoninus, who says that the right of postliminy is
effective both in war and in peace; the meaning is slightly different from that with which Pomponius
had said the same thing.

In peace postliminy, unless it is otherwise agreed, exists for those who have not been conquered by
armed force, but caught by their ill-fortune,’ as those who are found in the land of the enemy when
war has suddenly broken out. For other captives, however, there is not postliminy in time of peace,
unless this was provided for in the terms of peace (according to the excellent emendation of the
passage of Tryphoninus by the learned Peter Faber, of which Cujas approves); for the reason which
is added and the contrasted clause clearly decide this.

‘He made peace, releasing the prisoners, for so it had been agreed,’ says Zonaras. Pomponius says:
‘If a prisoner, for whose return in time of peace a guarantee had been given, remains with the enemy
of his own accord, for him there is subsequently no postliminy.’ Paul states the matter thus: ‘If a
prisoner of war has fled to his home after peace has been made, by postliminy he returns to him who
captured him in the late war, provided that it has not been agreed in the terms of peace that prisoners
should be restored.’

2.  As indicating the reason why the view just stated came to be held with reference to those who
have been captured by valor in war, Tryphoninus quotes the following from Servius, ‘that the
Romans preferred that their citizens should place their hope of return in military prowess rather than
in terms of peace,’ for from antiquity they were in truth, as Livy says, a state by no means merciful
to prisoners. But this reason characteristic of the Romans could not have established the law of
nations, though it might have been among the causes that led the Romans to embrace that law which
had been developed by other nations.
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The truer explanation is this, that kings and peoples who undertake war wish that their reasons for
so doing should be believed to be just, and that, on the other hand, those who bear arms against them
are doing wrong. Now since each party wished this to be believed, and it was not safe for those who
desired to preserve peace to intervene, peoples at peace were unable to do better than to accept the
outcome as right,’ and also to consider prisoners thus taken in the act of defending themselves as
captured for a just reason.

3.  But the same thing could not be said with regard to those who were caught [in hostile territory]
after war had broken out; for in them no desire to injure could be imagined. Nevertheless it seemed
not unfair that while the war lasted they should be detained, in order to lessen the strength of the
enemy; but when the ending’ of the war had been arranged no reason could be offered for not
releasing them. Consequently this was agreed upon, that with peace such prisoners should always
obtain their liberty on the ground, that they were innocent, by admission of the parties; but that over
the others each should assert what he wished to be considered’ his right, except in so far as
agreements should prescribe definite stipulations.

For the same reason neither slaves nor things taken in war are restored with peace, unless this has
been stipulated in agreements, since the victor wishes it to be believed that he had the right; to seek
these things. To controvert this principle would in truth be to make wars spring up from wars.

In the light of these considerations it is clear that the argument in Quintilian on behalf of the
Thebans was ingeniously presented, but not in accordance with the truth, that is, that prisoners are
free if they have returned to their own country, because things won in war may only be held by the
same use of force. We have said enough with regard to peace.

4.  In war men who were free before being captured return by postliminy; but slaves and certain
other things are recovered.

V.   When a free man may return by postliminy while war is in progress.
A free man returns by postliminy only when he has come to his own people with the purpose of
sharing their fortunes, as the principle was stated by Tryphoninus. The reason undoubtedly is that
for a slave to become free he must, so to speak, acquire himself, which is not done unless he wishes
it. But it makes no difference whether a man has been recovered from the enemy by force of arms,
or has escaped by a ruse, as Florentinus has pointed out. It will even be sufficient if he has been
voluntarily handed over by the enemy.

What happens if Soil a man comes to his own people after being sold in trade by the enemy, as the
custom is? This question is discussed by Seneca, in the case of the Olynthian who was purchased
by Parrhasius. Since a decree had been issued by the Athenians whereby it was ordered that the
Olynthians should be free, he inquires whether it was provided in the decree that they should be
made free or should be considered free; the latter of the two interpretations is more correct.

VI.   What rights a free man returning by postliminy may recover, and what he may not recover.
1.  A free man, moreover, after he has returned to his own people, not only acquires himself for
himself, but also all the possessions, whether corporeal or incorporeal, which he had when the
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peoples were at peace. Peoples at peace accept the fact as indicating a right in the case of the man
who has been set free just the same as in the case of the prisoner, in order that they may show
themselves fair to both sides. Therefore the proprietorship, which he who possessed the prisoner by
the law of war had over the prisoner’s possessions, was not free from all limitation; it could in fact
cease against his will, if the prisoner should reach his own country. Consequently, the possessor of
the prisoner loses these things just as he loses the man to whom they belonged.

2.  But what if the possessor of the prisoner has alienated the prisoner’s possessions? Will he, who
has his title from the man that was at the time owner by the law of war, be protected by the law of
nations, or will these things also be recovered? I am speaking of the things which were with a people
that did not participate in the war.

It seems clear that we must distinguish between things which are of such a kind that they may return
by postliminy, and those which are not of that kind. This distinction we shall shortly explain, so that
the things of the former class will seem to have been alienated with a characteristic cause and under
a condition, but the latter absolutely. By alienated things I understand also things which have been
granted or acknowledged as received..

VII.   Rights against a free man returning by postliminy also are restored.
Again, just as rights are restored to him who has returned by postliminy, so also rights are revived
against him; and, as Tryphoninus says, such are held just as if he had never been in the power of the
enemy.

VIII.   Why those who surrender do not have the right of postliminy.
To this rule in regard to free men Paul justly adds the following exception: ‘Those who have been
conquered in battle and have surrendered to the enemy do not possess the right of postliminy.’ This
is doubtless for the reason that agreements with the enemy are valid by the law of nations, as we
shall say elsewhere, and against such agreements no right of postliminy holds.

Thus in Gellius those Romans who had been captured by the Carthaginians say that ‘They did not
have legal postliminy, since they were bound by their oath.’ Wherefore, as Paul has properly pointed
out, there is no postliminy during the period of an armistice. But Modestinus delivered the opinion
that those who are given up to the enemy, that is without any agreement, return by postliminy.

IX.   When a people may have the right of postliminy.
1.  What we have said in regard to individual persons holds true, I think, in the case of peoples also;
those who were free may recover their liberty in case the power of their allies delivers them from
the rule of the enemy. But if the population, which formed the state, has been dispersed, I think it
more correct not to consider the people as the same, nor to restore their property by postliminy in
accordance with the law of nations, for the reason that a people, like a ship, obviously perishes by
the dissolution of its parts, since its whole nature consists in perpetual union.

That was, then, not the same state of Saguntum which previously existed, when this site was
restored, eight years later, to the former inhabitants. It was, again, not the same Thebes, after the
Thebans had been sold into slavery by Alexander. Hence it is apparent that what the Thessalians had
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owed the Thebans was not restored to the Thebans by postliminy, and that for two reasons: first,
because it was a new people; and, secondly, because Alexander, at the time when he was their
master, was able to alienate this right and did so. There is a further reason, that a debt is not in the
number of the things which return by postliminy.

2.  With what we have said regarding a state agrees closely the fact that according to the ancient
Roman law, by which the dissolution of marriage was permitted, it was held that the marriage
relation was not restored by postliminy,’ but renewed by a new agreement.

X.   What are the provisions of the municipal law in the case of those who return by postliminy.
1.  From the preceding discussion the nature of postliminy may be understood according to the law
of nations, as regards free men. But by municipal law that same right, in so far as it affects what is
done within a state, may both be restricted by the addition of exceptions and conditions and extended
to other interests. Thus, by the Roman civil law, deserters are excluded from the number of those
who return by postliminy, even the sons of households over whom apparently the authority of the
father, which was peculiar to the Quirites, should have been exercised. But Paul says that this was
acceptable, because Roman parents valued the discipline of the camp above their affection for their
children. This is consistent with what Cicero says of Manlius, that through his personal grief he
sanctioned the discipline of military authority, in order that he might have regard for the safety of
his fellow citizens, with which he perceived that his own safety was bound up, and that he set the
right of public authority above nature herself and the affection of a father.

The right of postliminy is also in a measure limited by this provision, which we read was first
established by the Athenian laws, then by those of the Romans, that the person who should be
ransomed from the enemy should serve the one who ransomed him until he paid back the price.  But
this very provision appears to have been introduced in the interest of liberty, in order that many
might not be left in the hands of the enemy because the hope of reimbursement in the sums paid as
ransom had been cut off. This kind of servitude is in fact mitigated in many ways by the same
Roman laws; and finally by the law of Justinian it is terminated with five years’ service. On the
death of the ransomed the right of recovering the money also is extinguished, just as it is held to be
remitted by the contraction of marriage between the ransomer and the ransomed; and the right is lost
by the prostitution of a ransomed woman. Many other provisions were established by the Roman
law to favor those who pay ransom, and to punish the next of kin who do not redeem their relatives.

2.  On the other hand, the right of postliminy has been expanded by the civil law in this, that not only
those things which are included in postliminy by the law of nations, but all things, and all rights, are
treated just as if he who has returned had never been in the power of the enemy; and this was also
the practice in Attic law. For, as we read in the fifteenth Oration of Dio of Prusa, a certain person
declared that he was the son of Callias, that he had been taken prisoner in the defeat at Acanthus,
and had been in slavery in Thrace after his return to Athens by postliminy, he claimed the
inheritance of Callias from its possessors, and the only question investigated in the trial was whether
he was really the son of Callias. The same writer records that, although the Messenians had been in
slavery for a long time, they at length recovered both their liberty and their land.

Further, the things which were deducted from a property by usurpation or by liberation, or which
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seemed to have become extinct by non-use, are restored by an action for annulment; for in the edict
concerning the complete reinstatement of persons of age there is included the man who is in the
power of the enemy. This at any rate comes from the ancient Roman law.

3.  The Cornelian Law even consulted the interest of the heirs of those who had died as prisoners
among the enemy, by conserving their property just as if the captive who did not return was already
dead at the time .when he was captured. If you should annul these civil laws, there is no doubt that
as soon as any one had been captured by the enemy his property would have fallen to those who
should seize it,’ because he who is in the enemy’s possession is held to be non-existent. If he who
had been captured returned, he would recover nothing except those things which have postliminy
by the law of nations. However, the assignment of the goods of prisoners to the treasury, if there
should be no heir, is the effect of a special Roman law.

We have considered the persons who return; let us now consider the things which are recovered.

XI.   How slaves are recovered by postliminy, even those who have run away; how those who have
been ransomed are recovered.
1.  Among recoverable possessions are, first, male and female slaves, even when having been often
alienated, or after manumission by the enemy.’ The reason is that it is not possible for one of our
citizens, who is the owner of a slave, to be affected by a manumission in accordance with the law
of the enemy, as Tryphoninus well observes. But for the recovery of a slave, it is necessary that he
be actually held by his former master, or that he should be easily obtainable. Therefore, although
in the case of other things it is enough for them to have been brought within the frontier, in the case
of a slave this will not suffice for the right of postliminy, unless the fact is also known; for it is the
view of Paul that such a slave who is in Rome, but is hidden, is not yet recovered.

Just as a slave differs in the respect suggested from inanimate things, so in turn the slave differs from
a free man in this, that for his recovery by postliminy it is not required that he should come with the
intention of adopting our cause. This in fact is required in the case of the man who is going to
recover himself, not in the case of him who is to be recovered by another; and, as Sabinus wrote,
‘Every one has a full freedom of choice with regard to his own state, but not in relation to the right
of his master.’

2.  The Roman law furthermore does not exempt runaway slaves from the operation of this law of
nations. The master recovers his former right over these also, as Paul teaches us, the intent being that
the exercise of a contrary right should not be so injurious to him, who always remains a slave, as
fraught with damage for his master. In regard to the general treatment of slaves who are recovered
by the valor of the soldiers, the emperors have stated a principle which some persons mistakenly
apply to all possessions, that ‘We should regard those who have been recovered as not having been
captured, and our soldiers ought to be their defenders, not their masters.’

3.  By the Roman law slaves who have been ransomed from the enemy become forthwith the
property of the person who ransoms them; but when the price has been paid back they are held to,
have been recovered.



Hugo Grotius: The Law of War and Peace (1625) Page 470

©  Copyright 2005 Lonang Institute

To explain these things in greater detail is the business of the. interpreters of the civil law. For some
points were changed by later laws; and, to induce captured slaves to return, freedom was offered
immediately to those who had broken a limb, and to others after the lapse of five years, as may be
seen in the military laws collected by Rufus.

XII.   Whether subjects may be recovered by postliminy.
We are more concerned with this question, whether peoples who were subject to a foreign rule also
relapse into their former relation.

This may be considered in the case that not he to whom the chief command belonged, but some one
of his allies, had delivered the people from the enemy. In this case I think we must give the same
answer as in the case of slaves, unless it has been otherwise agreed in the treaty of alliance.

XIII.   Territory is recovered by postliminy.
1.  Among things recoverable we have first to do with territory which falls under the right of
postliminy. ‘ It is true,’ says Pomponius, ‘that when the enemy have been expelled from the territory
which they have taken the ownership of it returns to the former proprietors.’

Furthermore, the enemy ought to be considered as expelled from the time when they are no longer
able to approach openly, as we have explained elsewhere. Thus the Lacedaemonians restored to the
early proprietors’ the island of Aegina, which had been wrested from the Athenians. Justinian and
other emperors restored to the heirs of the old possessors the lands which had been recovered from
the Goths and Vandals, and did not admit against the proprietors those prescriptive rights which the
Roman laws had introduced.

2.  The law regarding every right which is connected with the soil I consider to be the same as that
regarding territory. Pomponius has written that consecrated and holy places, which have been
captured by the enemy, if they have been freed from this misfortune, are restored to their original
condition as though returned by a sort of postliminy. With this agrees what Cicero, in the passage
on the statues in his speech Against Verres, says of the Diana of Segesta ‘Through the valor of
Publius Africanus it recovered its veneration together with its seat of worship.’ With the right of
postliminy Marcianus compares the right by which the ground occupied by a building is restored
to the shore, upon the fall of the building.

Wherefore we shall be obliged to say that the usufruct of land that has been recovered is restored,
following the precedent set by the response of Pomponius with regard to inundated land. By the law
of Spain, provision has been made that the holdings of counts and other hereditary jurisdictions
return by postliminy. The larger holdings return without limitation; the smaller, if they are claimed
within four years after their recovery, with the exception that the king has the right of retaining a
castle lost in war and recovered in any way at all.

XIV.   The distinction that was formerly observed with regard to movable things.
1.  With regard to movable things there is a general rule to the contrary, that they do not return by
postliminy but belong with the spoil; thus Labeo contrasts such things. Therefore, also, what has
been acquired in trade, wherever it is found, remains the property of him who bought it, and the
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former owner has not the right to reclaim it if it is found among those who are at peace, or. brought
within the frontier.

In ancient times we see that things which were of use in war were excepted from this rule, which
the nations seemed to have sanctioned, in order that the hope of recovery might render men more
zealous in procuring them. In those times the institutions of very many states were organized for
warfare; wherefore an agreement was easily reached in this matter.

Moreover those things are considered to be of use in war which we lately cited from Aelius Gallus,
but which are more specifically; designated both in Cicero’s Topics and in Modestinus. They are
warships and transports, but not yachts and fast boats acquired for pleasure; mules, but only such
as are pack animals; horses and mares, which have been broken to the bit. And these are possessions
which the Romans held were legally disposed of in wills, and entered into claims for the division
of an inheritance.

2.  Arms and clothing are indeed of use in war, but they do not: return by postliminy because those
who lose arms or clothing in war are by no means deserving of favor; in fact such loss was
accounted, a disgrace, as is abundantly clear in the historical writings. But in this respect, it is noted,
arms differ from a horse, because a horse may dash away without fault of his rider. We see, further,
that this distinction of movables was in force in the west, even under the Goths, down to the time
of Boethius. For he, in explaining Cicero’s Topics, seems to speak of this right as one which retained
its force to his own time.

XV.   What is the current law with regard to movable things?
But in recent times, if not previously, the distinction noted seems to have been done away with. For
those who are familiar with customs generally record that movable things do not return by
postliminy; and we see in many places that this has been made a rule with regard to ships.’

XVI.   What things may be recovered in such a way as not to need postliminy.
Things which, although seized by the enemy, have not yet been brought within his fortifications,
have no need of postliminy, because by the law of nations they have not yet changed ownership.
Also things which pirates or brigands have taken from us have no need of postliminy, as Ulpian and
Javolenus decided; the reason is that the law of nations does not concede to pirates or brigands the
power to change the right of ownership.

Relying upon this principle the Athenians wished to receive Halonnesus as restored, not as given
by Philip, because the pirates had taken it from them, and Philip had taken it from the pirates.’ So
things which have been captured by freebooters may be claimed wherever they are found, excepting
that, as we have elsewhere held, on the basis of the law of nature, he who has obtained possession
of a thing at his own expense should be reimbursed in the sum which the owner himself would have
been glad to pay for its recovery.

XVII.   Charges introduced by municipal law as affecting those subject to it.
Nevertheless a different rule may be established by municipal law. Thus by the Law of Spain ships
captured from pirates become the property of those who take them from the pirates. It is in fact not
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unjust that private interests should yield to the public advantage, especially when the difficulty of
recovery is so great. But such a law will not hinder foreigners from claiming their property.

XVIII.   How postliminy has been observed among those who were not enemies.
1.  That is more surprising, to which the Roman laws bear witness, that the right of postliminy was
effective not only among enemies, but also between the Romans and foreign peoples. But we have
said elsewhere that such laws were relics of the nomadic age, in which the usages had dulled the
natural social sense which exists among men. In consequence even among nations which were not
waging a public war there was a certain licence of war among individuals, proclaimed as it were by
the usages themselves. To prevent this licence from extending to the killing of men, it was
acceptable that the rights of captivity should be introduced among them, and from this it resulted
that there was also a place for postliminy, on a different basis than with brigands and pirates,
because this use of force led to fair agreements which are usually held in contempt by brigands and
pirates.

2.  Formerly it seems to have been a disputed right whether those from an allied people, who are in
servitude among us, return by postliminy, in case they have made their way home. Thus Cicero
presents the problem, On the Orator, Book I. Aelius Gallus indeed speaks as follows: ‘ With peoples
that are free, and with peoples in alliance, and with kings, we have postliminy just as with enemies.’
On the other hand Proculus declares: ‘ I have no doubt that allied and free peoples are foreign to us;
there is no postliminy between us and them.’

3.  I think that a distinction should be made between treaties, in order that, if there were any which
were entered into for the sake of settling or avoiding a public war, these should not for the future
stand in the way of captivity or of postliminy. If, on the contrary, there were treaties containing this
provision, that whoever should come from one side to the other should be protected in the name of
the state, then with the abolition of captivity postliminy also should cease. It seems to me that
Pomponius indicates this, when he says:

If with any people we do not have relations of friendship or hospitality, nor a treaty
made for the sake of friendship, they are not indeed enemies; but whatever of our
belongings goes to them becomes theirs, and a free man of our people captured by
them becomes also their slave. It is the same if anything comes to us from them; and
so in this case also postliminy is recognized.

When Pomponius said a ‘treaty for the sake of friendship,’ he showed that there could be other
treaties also, in which there is no right of hospitality or friendship. That by peoples in alliance with
one another are to be understood those who have promised friendship or secure hospitality, is also
made abundantly clear by Proculus, when he adds: ‘For what need then is there of postliminy
between us and them, when they in our country retain both their liberty and the proprietorship of
their own possessions as fully as among themselves, and we have the same privileges in their
country? ‘ Therefore what follows in Aelius Gallus, that ‘There is no postliminy with the nations
which are under our sway,’ as Cujas correctly reads it, must be supplied with the addition, ‘nor with
those with whom we have a treaty establishing friendship.’
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XIX.   When the right of postliminy may be enforced at the present day.
1.  In our times, however, not only among Christians but also among most Mohammedans, both the
right of captivity apart from, war, and likewise that of postliminy, have disappeared, since the
necessity for either was removed by the restoration of the force of the relationship which nature has
wished to prevail among men.

2.  Nevertheless that ancient law of nations could be applied if there should be an affair with a
people so barbarous that without declaration or cause it should consider it lawful to treat in a hostile
manner all foreigners and their possessions.

While I was writing these words, a judgement to that effect was rendered in the highest chamber at
Paris, under the presidency of Nicholas of Verdun. The decision held that goods which had belonged
to French citizens, and had been captured by the Algerians, a people accustomed in their maritime
depredations to attack all others, had changed ownership by the law of war, and therefore, when
recaptured by others, became the property of those who had recovered them. In the same suit this
decision was recorded, to which we just now referred, that today ships are not among the things
which are recovered by postliminy.
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CHAPTER 10
Cautions in Regard to Things Which Are Done in an Unlawful War

I.   With what meaning a sense of honor may be said to forbid what the law permits.
1.  I must retrace my steps, and must deprive those who wage’ war of nearly all the privileges which
I seemed to grant, yet did not grant to them. For when I first set out to explain this part of the law
of nations I bore witness that many things are said to be ‘lawful’ or ‘permissible’ for the reason that
they are done with impunity, in part also because co-active tribunals lend to them their authority;
things which, nevertheless, either deviate from the rule of right (whether this has its basis in law
strictly so called, or in the admonitions of other virtues), or at any rate may be omitted on higher
grounds and with greater praise among good men.

2.  In the Trojan Women of Seneca, when Pyrrhus says:

No law the captive spares, nor punishment restrains,

Agamemnon makes answer:

What law permits, this sense of shame forbids to do.

In this passage the sense of shame signifies not so much a regard for men and reputation as a regard
for what is just and good, or at any rate for that which is more just and better.

So in the Institutes of Justinian we read: ‘Bequests in trust (fideicommissa) were so called, because
they rested not upon a legal’ obligation, but only upon the sense of honor in those who were, asked
to take charge of them.’ In Quintilian the Father, again ‘The creditor goes to the surety, without
violating his sense of honor,’: only in case he is unable to recover from the debtor.’ With this,
meaning you may often see justice associated with the sense of honor. [Thus Ovid]:

Not yet had justice fled before men’s guilt;
Last of divinities she left the earth,
And sense of honor in the place of fear
Ruled o’er the people without force.

Hesiod sang:

Nowhere a sense of honor, nowhere golden justice;
The base assail the better wantonly.

The sentence of Plato, in the twelfth book of his Laws, ‘For Justice is called, and truly called, the
virgin daughter of Honor ‘ (παρθενος γαρ Δικη λεγεται τε και οντως ειρηται), I would emend
by παρεδρος, so that the sense would be: ‘Justice is called the councillor of honor, and this has been
said with truth.’ For in another place Plato also speaks thus: ‘The deity, fearing for the human race,
lest it should utterly perish, endowed men with a sense of honor and justice, in order that there might
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be adornments of cities and bonds of friendship.’

In like manner Plutarch calls ‘justice’ a ‘house-companion of the sense of honor,’ and elsewhere he
connects ‘ sense of honor ‘ .and ‘justice.’ In Dionysius of Halicarnassus, ‘ sense of honor and
justice’ are mentioned together. Likewise Josephus also links ‘sense of honor and equity.’ Paul the
jurist, too, associates the law of nature and the sense of honor. Moreover Cicero draws the boundary
line between justice and a sense of reverence (verecundia) in this way, that it is the function of
justice not to do violence to men, that of the sense of reverence not to offend them.

3.  The verse which we quoted from Seneca is in complete agreement with a statement in his
philosophical works: ‘How limited the innocence to be innocent merely according to the letter of
the law? How much more widely extend the rules of duty than the rules of law? How many things
are demanded by devotion to gods, country and kin, by kindness, generosity, justice, and good faith?
Yet all these requirements are outside the statutes of the law.’ Here you see ‘law’ distinguished from
‘justice,’ because he considers as law that which is in force in external judgements.

The same writer elsewhere well illustrates this by taking as an example the right of the master over
slaves: ‘ In the case of a slave you must consider, not how much he may be made to suffer with
impunity, but how far such treatment is permitted by the nature of justice and goodness, which bids
us to spare even captives and those bought for a price.’ Then: ‘Although all things are permissible
against a slave, yet there is something which the common law of living things forbids to be
permissible against a human being.’ In this passage we must again note the different interpretations
of the term ‘to be permissible,’ the one external, the other internal.

II.   The principle stated is applied to the things which we said were permitted by the law of
nations.
1.  Of the same effect is the distinction which was drawn by Marcellus in the Roman Senate: ‘What
I have done does not enter into the discussion, for the law of war defends me in whatever I did to
the enemy, but what they deserved to suffer ‘; that is, according’ to the standard of that which is just
and good.

Aristotle approves the same distinction when he is discussing whether the slavery which originates
in war ought to be called just ‘Certain people, regarding only a part of what is just (for a law is
something just),’ declare that slavery arising through war is just. But they do not say absolutely just;
for it may happen that the cause of war was not just.’ Similar is the saying of Thucydides in the
speech of the Thebans: ‘We do not thus complain regarding those whom you slew in battle; for that
fate befell them in accordance with a kind of law.’

2.  Thus the Roman jurists themselves at times characterize as a wrong what they often define as the
right of captivity; and they contrast it with natural right. Seneca, having in mind what often occurs,
says that the name of slave has sprung from a wrong. In Livy also the Italians, who retained the
things which they had taken in war from the Syracusans, are called stubborn in retaining their
wrongful gains. Dio of Prusa, having said that those captured in,’ war recovered their liberty if they
returned to their own people, adds, ‘just as those who were wrongfully in servitude.’
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Lactantius, in speaking of philosophers, says: ‘When they are discussing the duties that belong to
the military life their whole argument is adapted not to justice, nor to true virtue, but to this life and
to the practice of states.’ Shortly after, he says that wrongs have been legally inflicted by the
Romans.

III.   What is done by reason of an unjust war is unjust from the point of view of moral injustice.
In the first place, then, we say that if the cause of a war should be unjust, even if the war should have
been undertaken in a lawful way, all acts which arise therefrom are unjust from the point of view
of moral injustice (interna iniustitia). In consequence the persons who knowingly perform such acts,
or cooperate in them, are to be considered of the number of those who cannot reach the Kingdom
of Heaven without repentance. True repentance, again, if time and means are adequate, absolutely
requires that he who inflicted the wrong, whether by killing, by destroying property, or by taking
booty, should make good the wrong done.’

Thus God says He is not pleased with the fasting of those who held prisoners that had been
wrongfully captured; and the king of Nineveh, in proclaiming a public mourning, ordered that men
should cleanse their hands of plunder, being led by nature to recognize the fact that, without such
restitution, repentance would be false and in vain. We see that this is the opinion not merely of Jews
and Christians, but also of Mohammedans.

IV.   Who are bound to make restitution, and to what extent.
Furthermore, according to the principles which in general terms we have elsewhere set forth, those
persons are bound to make restitution who have brought about the war, either by the exercise of
their, power, or through their advice. Their accountability concerns all those things, of course, which
ordinarily follow in the train of war; and even unusual things, if they have ordered or advised any
such thing, or have failed to prevent it when they might have done so.

Thus also generals are responsible for the things which have been done while they were in
command; and all the soldiers that have participated in some common act, as the burning of a city,
are, responsible for the total damage. In the case of separate acts each is responsible for the loss of
which he was the sole cause, or at any rate was one of the causes.

V.   Whether things taken in an unjust war are to be restored by him who took them.
1.  I should not think that we ought to admit the exception, which some introduce with regard to
those who furnish their services to others, in case some blame should attach to them. Fault without’
evil intent is in fact sufficient to warrant restitution. There are, some who seem to think that things
captured in war, even if there was not a just cause for the war, should not be restored. The reason
they allege is that those who fight with one another, in entering upon war, are understood to have
given these things to the captors. But no one is presumed to risk his property rashly; and war of itself
is far removed from the nature of contracts.

However, in order to give to peoples that were at peace a certain rule to follow, that they might avoid
being involved in war against their will, it was sufficient to introduce the idea of legal ownership
(externum dominium) of which we have spoken, which may exist along with the moral obligation
(interna obligatio) of restitution. The writers themselves seem to enunciate this in connection with
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the law of the captivity of persons. Thus in Livy the Samnites say: ‘We have restored the property
of the enemy taken in the spoil, which seemed to be ours by the law of war ‘; ‘seemed,’ he says,
because that war had been unjust, as the Samnites had previously acknowledged.

A not unlike case is that arising from a contract entered into without fraud, in which there is an
inequality. In such a case by universal common law there arises a power of some sort to compel him
who has made the contract to fulfil his agreements; nevertheless, in accordance with the duty of an
upright and honorable man, he who has contracted for more than is right is none the less bound to
reduce the transaction to an equality.

VI.   Whether things taken in an unjust war are to be restored by him who holds them.
1.  But he who has not inflicted the loss himself, or has inflicted loss without any fault of his own,
and has in his possession a thing taken from another in an unlawful war, is under obligation to return
it, because there is no naturally just reason .why the other should go without it - neither his consent,
his deserving of evil, nor recompense. In Valerius Maximus there is a story which bears on this
point:

After Publius Claudius had sold at auction the people of Camerina, captured under
his leadership and auspices (he says), the Roman people, although they saw that the,
treasury had been enriched with money and their land increased by an accession of
territory, nevertheless with the greatest care sought out and redeemed these people,
and assigned to them a site on the Aventine to dwell upon, and restored their estates,’
because it seemed that the good faith of the commander in this exploit was not
beyond reproach.

In like manner by a decree of the Romans the Phocaeans received back both their freedom as a state
and the lands which had been taken from them. Afterward the Ligurians,) who had been sold by
Marcus Pompilius, recovered their liberty through the return of the purchase price to their buyers,
and care was taken to restore their possessions. The Senate passed a similar decree with regard to
the people of Abdera, adding as a reason that an unlawful war had been waged against them.

2.  Still, in accordance with the principles which have been elsewhere explained, it will be possible,
if the person who holds the thing has incurred any expense or labor, to deduct as much as the thing
was worth to the owner, to recover the possession of which he had despaired. But if the possessor
of the thing has, through no fault of his own, consumed or alienated it, he will not be held
responsible except in so far as it may be held that he has been thereby enriched.
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CHAPTER 11
Moderation with Respect to the Right of Killing in a Lawful War

I.   In a lawful war certain acts are devoid of moral justice; a condition which is explained.
1.  Not even in a lawful war ought we to admit that which is said in the line,

He, who refuses what is just, yields all.

Cicero’s point of view is better: ‘There are certain. duties which must be performed even toward
those from whom you have received an injury. There is in fact a limit to vengeance and to
punishment," The same writer praises the ancient days of Rome, when the issues of wars were either
mild or in accordance with necessity.

Seneca calls those persons cruel who ‘have a reason for punishing, but observe no limit.’ Aristides,
in his second speech On Leuctra,, says: ‘Men may, men may indeed be unjust in avenging theme
selves, if they carry vengeance beyond measure. He, who in punishing goes so far as to do what is
unjust, becomes a second wrongdoer.’ Thus, in the judgement of Ovid, a certain king,

Avenging himself to excess,
And slaughtering the guilty, guilty himself became.

2.  In a speech of Isocrates the Plataeans ask, ‘Whether it is just to exact so severe and unjust
penalties for so trivial wrong doings? ‘ The same Aristides, whom we have cited above, in his
second oration On Peace, says: ‘Do not merely consider the causes for which you are going to exact
punishment, but also who they are from whom the punishment is to be exacted, who we ourselves
are, and what is the just limit of punishments.’ Minos is praised in Propertius because,

Although a victor, just to the foe he was;

and also by Ovid:

Lawgiver most upright,
He laws imposed upon his conquered foes.

II.   Who may be killed in accordance with moral justice.
When it is just to kill - for this must be our starting point - in a lawful war in accordance with moral
justice (iustitia interna) and when it is not just to do so, may be understood from the explanations
which were given by us in the first chapter of this book.

Now a person is killed either intentionally or unintentionally. No one can justly be killed
intentionally, except as a just penalty or in case we are able in no other way to protect our life and
property; although the killing of a man on account of transitory things, even if it is not at variance
with justice in a strict sense, nevertheless is not in harmony with the law of love. However that
punishment may be just, it is necessary that he who is killed shall himself have done wrong, and in
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a matter punishable with the penalty of death on the decision of a fair judge. But we shall here say
less on this point, because we think that what needs to be known has been sufficiently set forth in
the chapter on punishments.

III.   No one may rightly be killed because of his ill fortune; for example, those who take sides
under compulsion.
1.  Previously, in discussing suppliants - for there are suppliants in war as well as in peace - we
distinguished ‘ill-fortune’ (ατυχημα) and ‘wrong’ (αδικημα). Gylippus, in the passage of Diodorus
Siculus which we then quoted in part, asks in which class the Athenians should be placed, in that
of the unfortunate or that of the unjust. He declares that they cannot be regarded as victims of
ill-fortune, seeing that, of their own accord, and unprovoked by any wrong, they had waged war
upon the Syracusans. He concludes that, since of their own initiative they had undertaken the war,
they must also in their own persons endure the evils of the war.

An example of the victims of ill-fortune are those who are in the ranks of the enemy without hostile
intent, as the Athenians were in the time of Mithridates. Of these Velleius Paterculus speaks thus:

If any one blames the Athenians for this period of rebellion, when Athens was
stormed by Sulla, he is indeed ignorant both of the truth and of antiquity. So steadfast
was the loyalty of the Athenians to the Romans, that at all times and in every matter
the Romans declared that whatever was carried out in good faith was done with Attic
loyalty. But at that time, oppressed by the forces of Mithridates, the men of Athens
were in a most pitiable condition. While they were in the grasp of the enemy, they
were besieged by their friends, and they had their hearts outside the walls while their
bodies, by constraint of necessity, were within.

The end of the quotation may seem to have been adapted from Livy; in this author the Spaniard
Indibil says that, although his body was with the Carthaginians, his heart was with the Romans.

2.  ‘Beyond doubt,’ as Cicero says, ‘all men whose lives are placed in the power of another more
often think what he, under whose authority and sway they are, is able to do, than what he ought to
do.’ The same author, in his speech For Ligarius, declares: ‘There is a third time, when he remained
in Africa after the arrival of Varus; but if that is criminal, it is a crime of necessity, not of will.’ The
principle was applied by Julian in the case of the Aquileians, as we learn from Ammianus. This
author, after recounting the punishment of a few persons, adds: ‘All the rest departed unharmed;
necessity, not intention,’ had driven them into the madness of strife.’

On the passage of Thucydides regarding the Corcyraean prisoners who had been sold, an ancient
commentator remarks: ‘He reveals a clemency worthy of the Greek character; for it is cruel to kill
prisoners after a battle, especially slaves, who do not wage war of their own will.’ In the speech of
Isocrates, already mentioned, the Plataeans assert: ‘We served them ‘ (the Lacedaemonians) ‘not
willingly, but under compulsion.’ The same writer says of others of the Greeks: ‘These were
compelled to follow their side’ (that of the Lacedaemonians) ‘in body, but in spirit they were with
us.’ Herodotus had previously said of the Phocians:’They sided with the Medes, not willingly, but
by force of necessity.’
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As Arrian relates, Alexander spared the Zelites ‘ because they had been compelled to serve on the
side of the barbarians.’ In Diodorus, Nicolaus of Syracuse says in his speech on behalf of the
prisoners: ‘The allies are compelled to take the field by the power of those who have authority over
them; therefore, as it is fair to punish those who do wrong with intention, so it is right to pardon
those who do wrong against their will.’ Similarly, in Livy the Syracusans, in clearing themselves
before the Romans, say that they had broken the peace because they were confused by fear and
treachery. For a like reason Antigonus declared that he had been at war with Cleomenes, not with
the Spartans.

IV.   No one may rightly be killed on account of a fault that is intermediate between ill fortune
and deceit; the nature of such a fault is explained.
1.  But it must be observed that between absolute wrong and unmitigated ill-fortune a mean may
often intervene which is composed, as it were, of both elements. In such a case the action cannot be
called purely that of a man having knowledge and intent, nor purely that of a man not having
knowledge or acting against his will.

2.  To this class of actions Aristotle applied the term ‘fault’ (αμαρτημα), which may be rendered
in Latin by culpa. Thus, in the fifth book of the Ethics, the tenth chapter, he speaks as follows:

Of those things which we do of our own accord, some we do deliberately, others
without premeditation. Those are said to be done deliberately which are done after
a certain previous mental consideration; what is done otherwise is done without
premeditation. Since, therefore, in human intercourse the infliction of injury may
occur in three ways, that which proceeds from ignorance is called a mistake; as when
a person has done something not against him whom he had in mind, or has done what
he did not have in mind, or not in the way he thought, or not with the expected result;
as if some one thought that he was striking not with this instrument, nor this man, nor
for this cause, but there happened what he had not intended. An example would be
if a man wished to prick, not to wound, or not to do it to this man, or not in this way.

Now when the hurt is done contrary to expectation it will be a mishap. But if the
injury could have been in any way expected, or foreseen, and yet is not inflicted with
evil intent, there will still be a degree of fault; for he is very near to a fault who has
in himself the origin of the action, while he is unfortunate if the origin is outside of
him. Whenever a person acts with full consciousness of what he does, yet not after
deliberation, we must admit the presence of wrong, as in the acts which men are
wont to commit under the influence of anger and similar natural or unavoidable
emotions. For those who inflict injury when stirred by anger, and admit their fault,
are not cleared from wrong, but yet they are not said to be unjust or wicked. But if
any one commits the same act deliberately he will rightly be styled wicked and
unjust.

3.  Consequently, what is done under the influence of anger is correctly held not to
have been done with premeditation. For it is not he who does something from anger,
but he who has caused the anger, that started the trouble. Hence it often happens that
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in trials of this sort the inquiry is directed not to the facts but to other rights of the
parties; for anger arises from that which any one thinks has been wrongfully done to
him. Therefore the question under discussion is not whether this or that has been
done, as in dealing with contracts - for in the case of a contract, unless there has been
forgetfulness, the one of the two parties who has not fulfilled his obligation is clearly
in the wrong - but the purpose is to discover whether what has been done has been
done justly.

Now a person who first plotted treachery did nothing in ignorance; wherefore it is
not strange if the one should think that he has been wronged, and the other should
not think so. Nevertheless, it is possible that he who in turn inflicts an injury on such
a ground should be considered unjust, particularly if he exceeds the rule of equality
and proportion in his reprisal. Therefore he is just who acts justly from deliberate.’‘
purpose, although any one may act justly if he merely acts voluntarily, without
deliberation.

4.  But of the things which are not done on the spur of the moment, some are
deserving of pardon, and others not. Deserving of pardon are those which are not
only done by ignorant persons, but also done in consequence of their ignorance. If
something is done by ignorant persons, yet not because of their ignorance, but from
such a diseased mental state as goes beyond the common limits of human nature, it
is not deserving of your pardon.

This passage, which is truly notable and has been much used, I have rendered into Latin in its
entirety, because in most cases it is not correctly translated and therefore not adequately understood.

5.  In interpreting this passage Michael of Ephesus gives as an example of that which could not have
been expected the case of one who injured his father when opening a door, and of one who wounded
somebody when training himself in throwing the javelin in a deserted spot. As an example of what
could have been foreseen, but happens without malice, is the case of him who has thrown his javelin
on a public road. The same writer gives as an example of what is done under necessity the case of
him who is compelled to do something by hunger or thirst; of what is done from natural emotions
are cases of love, grief, fear. He says that something is done through ignorance when one is ignorant
of a fact, as if some one should not know that a woman is married. Something is done by one who
is ignorant, but not through ignorance, when one, is ignorant of the law. However, to be ignorant of
the law is at times pardonable, at times unpardonable; and this agrees very well with the sayings of
the jurists.

A passage not unlike this Aristotle himself has in his book on the art of oratory: ‘ Justice demands
that we should not treat alike wrongs and faults, nor faults and misfortunes. Now misfortunes are
things which could not have been foreseen, and are not committed with evil intent; faults, things
which could have been foreseen, yet are not done with evil intent; wrongs, things done purposely
and with evil intent.’ The ancients also noted these three things, and in the verse of Homer on
Achilles, in the last book of the Iliad, we read:
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Not ignorant is his mind, nor evil, nor imprudent.

6.  Marcianus makes a similar division:

Men do wrong either purposely, or on impulse, or by accident. Robbers, who form
a band, do wrong purposely; those who resort to blows or to weapons when
intoxicated do wrong on impulse; and when in hunting a missile cast at a wild beast
kills a man the wrong is done by accident.

The two former classes of wrongs, those done purposely and those done on impulse, are
distinguished by Cicero in the following manner: ‘ But in every act of injustice it is of the greatest
moment whether the wrong is done from some mental excitement, which is usually brief and
temporary, or designedly and upon reflection., For what happens from some sudden impulse is less
serious than what is inflicted after meditation and preparation.’ Philo, moreover, in his interpretation
of the Special Laws, speaks thus: ‘ The crime is lessened by half where it has not been preceded by
long deliberation.’

7.  In this class are, in particular, those things which necessity, if it does not justify them, at least
excuses. In fact, as Demosthenes says, Against Aristocrates: ‘Impulses arising from necessity
prevent deliberation regarding that which ought or ought not to be done. Wherefore these actions
must not be judged with too much strictness by those who would judge fairly.’ This view is
expressed at even greater length by the same orator in his speech on false testimony, Against
Stephanus. Thucydides, Book IV, says:

We may well believe that with deity also there is pardon ready’ for those who do
wrong under the constraint of war or some similar necessity. For the altars of the
gods are open as a refuge for unintentional faults; and the term injustice is applied
to those who are wicked of their own volition, not to those who are driven by
extremity to desperate deeds.

In Livy the people of Caere say to the Romans: ‘They should not term counsel what should be called
compulsion and necessity.’ Justin writes: ‘The act of the Phocians, although it was condemned by
everybody on the ground of sacrilege, nevertheless aroused greater animosity toward the Thebans,
who had reduced them to this extremity, than toward themselves.’ Similarly, in the opinion of
Isocrates, the person who, to save his life, commits an act of plunder, ‘has necessity as a cloak for
his wrongdoing.’ Aristides, in his second speech On Leuctra, says: ‘Hard times give some excuse
to those who revolt.’

Regarding the Messenians who had been accused of not having received the exiles from Athens,
Philostratus writes as follows ‘Their defense rests on a request for pardon; their excuse is Alexander,
and the fear of him which was felt by every part of Greece.’ Such is the man whom Aristotle
describes as ‘half bad, but not unjust; for he plotted no evil.’

In his praises of the Emperor Valens, Themistius applies these distinctions to the requirement of our
subject as follows:
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You have distinguished between wrong, error, and misfortune. Although you are  not
learning the words of Plato, nor perusing Aristotle, nevertheless in fact you are
following their precepts. For you did not hold that equal punishment was deserved
by those who had advocated war from the first, those who were later caught in the
rush to arms, and those who submitted to him who seemed already to be master of
the situation; but the first you condemned, the second you reproved, and the last you
pitied.

8.  The same author, in another connection, expresses the desire that an emperor in his youth should
learn, ‘ What is the difference between misfortune, error, and wrong; and how a king should pity the
first, correct the second, and visit with vengeance the last alone.’ Thus, in Josephus, Titus punishes
the single leader in a criminal act ‘in reality,’ and his following ‘in speech,’ with mere verbal
castigation.

Mere misfortunes neither deserve punishment nor create a liability to restoration of damage. Unjust
actions do both. Fault, lying between the two, although it renders the responsible party liable for
restitution, yet often does not deserve punishment, especially capital punishment. To this the lines
of Valerius Flaccus are applicable:

If fortune cruel, kin to fault, o’ertakes
Those ill-starred ones whose hands are stained with blood
Against their will, their conscience vexes them
In divers ways, and in their idle hours
Their deeds torment them.

V.   Those who are responsible for a war are to be distinguished from those who follow them.
The counsel of Themistius, who warns us that we must distinguish between those who were
responsible for a war and those who followed the leadership of others, is supported by numerous
historical examples. Herodotus relates that the Greeks exacted punishment from those who instigated
the Thebans to desert to the Medes. So too, as Livy relates, the leaders of the revolt of Ardea were
beheaded. In the same author, Valerius Levinus, ‘ after the capture of Agrigentum, scourged and
executed the leaders, but sold the rest of the people and the booty.’ In another passage Livy says:
‘The surrender of Atella and Calasia was accepted; and there also those who had been in control
were punished.’ In still another passage: ‘Since those responsible for the revolt have received the
punishment they deserved from the immortal gods and from you, conscript Fathers, what do you
wish should be done with the innocent populace? ‘ ’At length they were pardoned, and were granted
citizenship, with the purpose,’ no doubt, as he elsewhere says, ‘that the punishment might remain
where the guilt arose.’ In Euripides, Eteocles the Argive is praised because—

When he was judge, the culprit bore the blame,
And not his native city, which ofttimes
Bears the reproach for misdeeds of the ruler.

The Athenians, according to Thucydides, repented of their decree against the inhabitants of
Mitylene, ‘ that they should put to death’ the whole city rather than merely the instigators of the



Hugo Grotius: The Law of War and Peace (1625) Page 484

©  Copyright 2005 Lonang Institute

revolt.’ Diodorus relates that Demetrius, after taking Thebes, executed only the ten persons
responsible for its defection.

VI.   With regard to those who are responsible for a war we must distinguish between causes
which may be and those which may not be approved.
1.  Further, in considering those who are responsible for a war, we must distinguish between the
causes of their action; for there are some causes which are not indeed just, but still are such that they
may deceive persons who are by no means wicked. The author of the Ad Herennium suggests this
as a perfectly equitable reason for pardoning: when any one has done wrong not from hatred or
cruelty, but moved by a sense of duty and righteous zeal. Seneca’s wise man ‘will dismiss his
enemies safe and sound, at times even with praise, if they have taken the field on honorable grounds,
on behalf of loyalty, a treaty obligation, or liberty.’

In Livy the people of Caere seek pardon for their error because they gave aid to their kinsmen. The
Phocians, Chalcidians, and others, who had supported Antiochus on the ground of a treaty, received
pardon from the Romans. Aristides, in his second speech On Leuctra, says that the Thebans, who
had followed the leadership of the Lacedaemonians against the Athenians, ‘had shared in an action
unjust indeed, but one which they could cloak with some plea of justice, that of loyalty to the heads
of their league.’

In his first book On Duties Cicero says that we must spare those who were not cruel, not inhuman,
in war; then, that wars, in which the prize is glory of empire, should be waged with less bitterness.
In this sense King Ptolemy informed Demetrius that ‘They were, fighting not for existence, but for
empire and glory.’ In Herodian, Severus says: ‘When we waged war against Niger, we had not in
fact such specious grounds for enmity; for each of us with equal ambition sought to secure for
himself the principate, which lay open to all and was still an object of dispute.’

2.  Often there occurs what we find stated in Cicero regarding the war between Caesar and Pompey:
‘There was some uncertainty; there was a contest between the most eminent generals; many were
in doubt as to what it would be best to do.’ The same author says elsewhere: ‘ Even if we are guilty
of some fault arising from human error, we are certainly guiltless of crime.’ Evidently, as in
Thucydides, those acts are said to deserve pardon which are done, ‘not from wickedness, but rather
from an error of judgement.’

Cicero says also of Deiotarus: ‘He did not act from hatred of you, but he went astray through a
common error.’ Sallust writes in his Histories: ‘ Of the rest of the crowd, after the fashion of a mob
rather than prudently, the one followed the other as wiser than himself.’ What Brutus wrote with
regard to civil wars might, I should think, well be referred to most other wars: ‘More zeal should be
shown in preventing them than in giving vent to wrath against the vanquished.’

VII.   Punishment may often be remitted justly even to enemies who have deserved death.
1.  Even where justice does not demand the remission of punishment, this is nevertheless often in
conformity with goodness, with moderation, with highmindedness. ‘The greatness of the Roman
people has been augmented by pardoning,’ says Sallust. From Tacitus we have: ‘We ought to make
use of as great kindness towards suppliants as tenacity against an enemy.’ Seneca says: ‘It ‘is
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characteristic of wild beasts, though not of the higher types, to bite and worry those that have been
struck down. Elephants and lions pass by what they have thrown over.’ These words of Virgil are
often timely:

Not here undone the Trojan’s victory,
Nor will one life decide so great an issue.

2.  On this point there is a notable passage in the fourth book of the Ad Herennium:

Our ancestors did well in establishing this practice, not to put to death any king
whom they had made prisoner in war. Why so? Because it was unjust to take
advantage of the opportunity which fortune had given us for the punishment of those
whom that same fortune had but shortly before placed in a most exalted station.

What of the fact that he led an army against us? I cease to recall it. Why so? Because
a brave man holds as enemies those who strive for victory, but considers as men
those who have been conquered, in order that courage may lessen war, and
humaneness enrich peace. But if he had conquered, he would not have done the
same, would he? Why then do you spare him? Because I have been accustomed to
despise such folly, not to imitate it.

If you take this with reference to the Romans (a point that is uncertain, since this writer uses foreign
and imaginary examples), it is in direct opposition to what we find in the panegyric addressed to
Constantine, the son of Constantius:

He may be more prudent who binds his adversaries to him by pardon, but he is,
stronger who tramples upon those that are angry. You, Emperor, have received that
ancient trust of the Roman Empire, which was wont to exact the vengeance of death
from the captured leaders of the enemy. In those days captive kings, after having
adorned the chariots of those celebrating triumphs, from the city gates to the forum,
as soon as the victorious general began to turn his chariot toward the Capitol were
dragged of to prison and put to death. Perseus alone, at the personal intercession of
Paulus, who had received his surrender, escaped the severity of this law. The rest,
chained in dark dungeons, furnished an object lesson to other kings,’ that they would
find it preferable to cultivate the friendship of the Romans rather than to rouse their
sense of justice.

But this writer also speaks too sweepingly. Josephus, in his account of the death of Simon Barjoras,
makes the same point regarding the severity of the Romans, but he is speaking of leaders like
Pontius the Samnite, not of those who had the title of king. The substance of his narrative in
translation is as follows:

The end of the triumph came after the arrival at the temple of Jupiter on the
Capitoline hill; for the ancient custom of the state required that victorious generals
should wait there until the death of the leader of the enemy should be reported to
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them. This leader was Simon, son of Joras, who was led among the captives in the
triumphal procession; then, with a noose about his neck he was dragged into the
forum, being meanwhile scourged by his guards. It is the Roman custom to exact
punishment in this place’ from those who have been condemned of capital offences.
When it was reported that Simon was dead, there followed the announcement of
favorable omens and then sacrifices.

Cicero gives an almost identical account in the passage on punishments in his speech Against
Verres.

3.  Of commanders who met such a fate we have numerous examples; of kings, a few, as Aristonicus
[Aristobulus], Jugurtha, Artabasdus. But yet, besides Perseus, Syphax, Gentius, Juba, and, in the
time of the Caesars, Caractacus, and others, escaped such punishment, so that it appears that the
Romans took into account both the causes of war and its manner of conduct, although Cicero and
others admit that when victorious they were unjustly severe. So in Diodorus Siculus, Marcus
Aemilius Paulus, in the case of Perseus, gives good advice to the Roman senators when he says: ‘
If they had no fear of men, yet they should fear the divine vengeance which hangs over those that
make too insolent a use of victory.’ Plutarch records a that in the wars among the Greeks even the
enemies of the Lacedaemonians did no violence to their kings, through respect for the royal dignity.

4.  An enemy therefore who wishes to observe, not what the laws of men permit, but what his duty
requires, what is right from the point of view of religion and morals, will spare the blood of his foes;
and he will condemn no one to death, unless to save himself from death or some like evil, or because
of personal crimes which have merited capital punishment. Furthermore, from humanitarian
instincts, or on other worthy grounds, he will either completely pardon, or free from the penalty of
death, those who have deserved such punishment.

The same Diodorus Siculus, whom I have mentioned, has an excellent statement: ‘ The storming of
cities, the winning of battles, and all other successes in war, are more often due to fortune than to
valor. But for those in the highest authority to show mercy to the vanquished is the work of wisdom
alone.’ In Curtius we read: ‘Although Alexander could justly have been angry with those who were
responsible for the war, still he gave pardon to all.’

VIII.   One must take care, so far as is possible, to prevent the death of innocent persons, even by
accident.
Again, with regard to the destruction of those who are killed by accident and without intent, we must
hold fast to the principle which we mentioned above. It is the bidding of mercy, if not of justice, that,
except for reasons that are weighty and will affect the safety of many, no action should be attempted
whereby innocent persons may be threatened with destruction. Polybius is of the same opinion as
ourselves, and in his fifth book speaks thus: ‘It becomes; good men not to wage a war of annihilation
even with the wicked, but to proceed only so far that crimes may be remedied and corrected; and not
to involve the innocent in the same punishment as the guilty, but even to spare those who are guilty
for the sake of the innocent.’

IX.   Children should always be spared; women, unless they have been guilty of an extremely
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serious offence; and old men.
1.  With these principles recognized, the defining of provisions to cover the more special cases will
not be difficult. ‘ Let the child be excused by his age, the woman by her sex,’ says Seneca in the
treatise in which he vents his anger upon anger. In the wars of the Jews God himself desired that
women and children be spared even after peace had been offered and rejected - apart from a few
peoples that were excepted by a special law, and against whom the war was not a war of men, but
of God, and was so called. When He desired that the women of the Midianites should be put to death
because of their particular crime, he excepted the maidens who were virgin.  Indeed when He had
sternly threatened the Ninevites with destruction  for their very heinous crimes He suffered Himself
to be diverted by compassion for the many thousands of the age which would be ignorant of the
distinctions of right and wrong.

In Seneca there is a point of view which resembles this: ‘Does any one become angry with children
whose age is not yet able to comprehend distinctions?’ Also in Lucan:

For what crime could little ones have deserved death?

If God has so done and so ordained - He who is able to kill justly any persons of whatever age or
sex without cause, seeing that He is the Giver and Lord of life - what right have men, to whom He
has assigned no right over men, to do anything not necessary for the preservation of human safety
and human society?

2.  In the first place, with regard to children we have the judgement of those peoples and ages over
which moral right has exerted the greatest influence. ‘We have arms,’ says Camillus in Livy, ‘ not
against that age which is spared even when cities are taken, but against men in arms.’ He adds that
this has a place among the laws of war, that is the natural laws.

In dealing with the same incident Plutarch says: ‘Among good men even war has certain laws.’ Note
here the phrase ‘ among good men,’ that you may distinguish this law from the law which is based
on custom and impunity. Thus Florus says that a certain course of action was inevitable, if honor
was not to be violated. In another passage of Livy we read: ‘An age from which even enraged
enemies would withhold their hands ‘; in still another, ‘Their cruel rage led them to slay even the
infants.’

3.  Again, that which is always the rule in respect to children who have not attained to the use of
reason is in most cases valid with regard to women. This holds good, that is, unless women have
committed a crime which ought to be punished in a special manner, or unless they take the place of
men. For they are, as Statius says, ‘a sex untrained and inexperienced in war.’ When Nero in the
tragedy calls Octave a foe, the prefect replies:

Does a woman receive this name?

In Curtius Alexander says: ‘ I am not accustomed to wage war with prisoners and women; he whom
I am to hate must be in arms.’ Gryphus, in Justin, declares that ‘ None of his ancestors, in all their
numerous civil and foreign wars, had after a victory ever displayed cruelty to women, whose very
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sex exempts them from the dangers of war and the savagery of the victors.’ In Tacitus another says
that ‘He is not waging war against women, but openly against armed men.’

4.  Valerius Maximus calls the cruelty of Munatius Flaccus against infants and women ferocious,
and intolerable even to hear about. In Diodorus it is related that the Carthaginians at Selinus slew
old men, women, and children, ‘uninfluenced by humane feelings ‘; elsewhere he calls this conduct
‘ cruelty.’ Latinus Pacatus refers to women as’ the sex which is spared by wars.’ Papinius [Statius]
has a similar statement about old men:

Old men, a throng
Inviolate in war.

X.   Those also should be spared whose occupations are solely religious or concerned with letters.
1.  The same principle is in general to be applied to men whose manner of life is opposed to war. ‘
By the law of war armed men and those who offer resistance are killed,’ as Livy says; that is, by that
law which is in harmony with nature. Thus Josephus says that it is right that in war those who have
taken up arms should pay the penalty, but that the guiltless should not be injured. When Veii was
stormed, Camillus gave orders that the unarmed should be spared.

In this class must be placed first, those who perform religious duties. From ancient times among all
nations it has been customary that such men should abstain from the use of arms; and so in turn men
refrained from violence toward them. Hence the Philistines, the enemies of the Jews, did not harm
the school of the prophets which was at Gaba, as one may see in  Samuel 10:5 and10. And so David
in company with Samuel fled to another place where there was a similar school, that was removed,
as it were, from all harm at the hands of armed forces ( Samuel 19:18). The Cretans, Plutarch tells
us, when engaged in internal strifes, refrained from doing any harm to priests, and to those in charge
of cremating the dead, whom they called ‘ cremators.’ This explains the force of the Greek proverb,
‘ Not even a fire-bearer was left.’ Strabo notes that in olden times, when the whole of Greece was
ablaze with war, the Eleans, as sacred to Jupiter, and those enjoying their hospitality, lived in deep
peace.

2.  In the same class with the priests are deservedly ranked those who have chosen a similar manner
of life, as monks and novices, that is, penitents; these the canons, in accordance with natural justice,
order men to spare just the same as priests.

To priests and penitents you may properly add those who direct their energies to literary pursuits,
which are honorable and useful to the human race.

XI.   Farmers should be spared.
In the second place farmers, whom the canons also include, should be spared. Diodorus Siculus
relates with praise of the inhabitants of India that ‘ in wars indeed enemies kill one another, but they
leave the tillers of the soil unharmed, for the reason that these render a common service.’ Of the
ancient Corinthians and Megarians Plutarch says: ‘ No one harmed the farmers in any way.’ Cyrus
ordered that notice be given to the king of the Assyrians ‘ that he was ready to release those who
tilled the soil, and not to harm them.’ Of Belisarius Suidas says: ‘He spared the tillers of the soil to
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such a degree, and exercised so great care for them, that when he was in command none of them at
any time suffered injury.’

XII.   Merchants and like persons should be spared.
The canon adds merchants; and this provision is to be taken as applicable not only to those who
make a temporary sojourn in hostile territory, but also to permanent subjects; for their life also is
foreign to arms.

Under this head are included at the same time artisans and other workmen, whose pursuits love
peace, not war.

XIII.   Prisoners of war also should be spared.
1.  To come to those who have borne arms, we have already mentioned the remark of Pyrrhus in
Seneca, who says that a sense of shame, that is, respect for what is right, forbids us to deprive a
prisoner of his life. We have adduced the similar view of Alexander, which included prisoners with
women. We may present also this statement of Augustine: ‘Let necessity, not inclination, cut off the
enemy who is fighting. Just as violence is done to him who fights and resists, so pity is now due to
the vanquished or captive, especially in the case of him from whom no disturbance of the peace is
feared.’

Xenophon writes of Agesilaus: ‘He instructed his soldiers not to punish prisoners of war as guilty
of crime, but to guard them as men.’ In Diodorus Siculus we find: ‘All [the Greeks] fight those who
resist, but spare the vanquished.’ In the judgement of the same writer, the Macedonians who were
under Alexander’ treated the Thebans more harshly than the law of war allowed.’

2.  In his history of the Jugurthine War Sallust, having related that youths had been killed after
surrendering, says that that was done contrary to the law of war; this is to be interpreted as against
the nature of justice and the usage of more civilized peoples. In Lactantius we read: ‘The vanquished
are spared, and room is found for mercy in the midst of strife.’ Tacitus praises Antonius Primus and
Varus, the Flavian generals, because they had vented their rage on no one except in battle. Aristides
says: ‘It befits men of our character to constrain with arms those who resist, but to treat leniently
those who have been overthrown.’

In regard to prisoners the prophet Elisha addresses the king of Samaria as follows: ‘Wouldst thou
smite those whom thou hast taken captive with thy sword and thy bow? ‘ In the Children of Hercules
by Euripides, when the herald inquires:

Then does your law forbid to slay a foe?

the chorus replies:

Yes, one whom Mars has suffered to survive the fray.

In the same play the captive Eurystheus says:
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The hands which me shall slay will not be guiltless.

In Diodorus Siculus, the Byzantines and Chalcedonians,, because they had put to death a large
number of prisoners, are branded with this characterization: ‘ They perpetrated crimes of
extraordinary cruelty.’ The same writer elsewhere speaks of sparing prisoners as ‘ a law common
to all’; those who do otherwise, he says, beyond question do wrong. To spare prisoners is
commanded by the nature of goodness and justice, as we just now heard Seneca say in his
philosophical treatises. We see that in history those are praised who, when they might have been
burdened or endangered by an excessive number of prisoners, preferred to release all rather than kill
them.

XIV.   The surrender of those who wish to yield upon fair terms should be accepted.
1.  For the same reasons the surrender of those who yield upon condition that their lives be spared
ought not to be rejected, either in battle or in a siege. Thus Arrian says that the slaughter by the
Thebans of persons who had surrendered was not in accordance with Greek custom, ‘not a Hellenic
killing.’ Likewise Thucydides in his third book says: ‘You have taken us into your power willingly
and with outstretched hands. It is the Greek custom not to kill such persons.’ In Diodorus Siculus,
the senators of Syracuse declare ‘It is worthy of a noble mind to spare the suppliant.’ Similarly
Sopater: ‘It is customary to spare suppliants in times of war.’

2.  In the case of besieged cities the acceptance of surrender was the rule among the Romans before
the battering-ram had shaken the wall. Caesar informed the Adratuci that he would save their city
if they would surrender before the ram should have touched the wall. The custom even now obtains
in the case of unfortified places, before cannon fire is opened; and, in the case of more strongly
fortified places, before an assault is made upon the walls. But Cicero, looking not so much to what
is done as to what is right according to nature, declares himself upon this point as follows: ‘You
must both be merciful to those whom you have overcome by force, and accept the surrender of those
who lay down their arms and take refuge in the good faith of generals, even though the battering-ram
has already battered the wall.’

The Jewish interpreters note that it was a custom among their ancestors that, when they were
besieging a city, they would not completely encircle it, but would leave a sector open for those who
wished to escape,’ in order that the issue might be determined with less bloodshed.

XV.   Those also who have surrendered unconditionally should be spared.
The same sense of justice bids that those be spared who yield themselves unconditionally to the
victor, or who become suppliants. ‘To butcher those who have surrendered is savage’ is the
judgement of Tacitus. Likewise in the case of the Campsani, who had surrendered to Marius, Sallust,
after relating that those who had reached the age of puberty were slain, adds that this was a crime
against the law of war, that is, the law of nature. The same author says elsewhere: ‘ Not armed men
were slain in battle, according to the law of war, but. suppliants, after battle.’

In Livy, as we have said already, ‘By the law of war armed men,, and those who resist, may be
slain’; in another passage we read, ‘who, contrary to law and right, had made war upon those that
had surrendered.’  Effort should be directed to this, that men should rather be driven to surrender
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through fear, than that they should be slain. Praise is given to the conduct of Brutus, who ‘did not
permit a charge to be made upon his opponents, but surrounded them with cavalry, ordering that
they be spared, on the ground that they would soon be on his side.’

XVI.   What has been stated is true, provided that no serious crime ha. preceded; how this is to
be understood.
1.  Against these precepts of justice and the law of nature frequently exceptions are offered, which
are by no means just; as, for example, if retaliation is required, if there is need of inspiring terror,
if too determined a resistance has been offered. Yet he who recalls what has previously been said
in regard to valid reasons for putting to death will easily perceive that such exceptions do not afford
just grounds for an execution.

There is no danger from prisoners and those who have surrendered or desire to do so; therefore in
order to warrant their execution it is necessary that a crime shall have been previously committed,
such a crime, moreover, as a just judge would hold punishable by death. And so we sometimes see
anger vented upon prisoners or upon those who have surrendered, or a surrender upon guarantee of
life refused, if any who were convinced of the injustice of a war have still remained in arms; if any
have injured the good name of their enemies with monstrous slanders; if they have violated their
plighted word, or another right of nations, such as that of ambassadors; if they were deserters.

2.  But nature does not sanction retaliation except against those who have done wrong. It is not
sufficient that by a sort of fiction the enemy may be conceived as forming a single body; this may
be understood from our foregoing discussion on the sharing of punishments. In Aristides we read:
‘ Is it not absurd to wish to imitate, as if they were right, the things which you attack and say it is
wicked to do? ‘ Plutarch accuses the Syracusans on this ground, that they slew the wives and
children of Hicetas for the sole reason that Hicetas had killed the wife, sister, and son of Dion.

3.  Even the advantage, which is anticipated for the future from frightfulness, does not suffice to give
the right to kill; but if the right already exists it may be among the reasons for not waiving the right.

4.  Furthermore a quite obstinate devotion to one’s own party, provided only that the cause is not
altogether dishonorable, does not deserve punishment, as the Neapolitans claim in Procopius. Or,
if such devotion is punished in any way, the penalty should not be carried so far as death; for no just
judge would so decide. When, in a certain town, which had resisted with unusual fierceness,
Alexander had ordered that all above the age of puberty should be slain, he seemed to the Hindus
to be waging war after the manner of brigands; and dreading the effect of such a reputation the king
began to make a milder use of victory.

The same Alexander did better in wishing to spare certain inhabitants of Miletus, ‘because he saw
that they were noble and faithful to their cause,’ to cite the words of Arrian. Phyto, the commander
of the people of Rhegium, when hurried to torture and death by Dionysius because of his too
obstinate defense of the city, cried out that he was being punished for refusing to betray the city and
that the deity would in a short time exact retribution for the mistreatment. Diodorus Siculus calls this
punishment wicked, ‘lawless punishment.’
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I am greatly pleased with the prayer which is found in Lucan:

Be he the conqueror, who sees no need
To draw the ruthless sword against the vanquished,
Who does not think an impious deed was done,
Because his countrymen took arms against him,

provided, nevertheless, that under the name of countrymen we under. stand not those of this or that
district, but fellow-citizens of that common society which embraces all mankind.

5.  Much less even is slaughter justified by resentment at some loss that has been sustained, as we
read that Achilles, Aeneas, and Alexander avenged their friends with the blood of prisoners or of
those who surrendered. Appropriately, therefore, Homer chants this verse:

An evil deed he pondered in his heart.

XVII.   It is right to spare those who are guilty, if their number is very great.
Even where the crimes are such that they may seem worthy of death, it will be the part of mercy to
give up something of one’s full right because of the number of those involved. Such clemency, we
see, began with God Himself; for He desired that the Canaanites and their neighbors, by far the most
wicked of peoples, should have the offer of a peace, which would grant them their lives upon
condition of their payment of tribute. Here applies the saying of Seneca: ‘ The severity of the general
is directed against individuals, but pardon is necessary where the whole army has deserted. What
takes away a wise man’s anger? The crowd of wrongdoers.’ Pertinent also are these verses of Lucan:

Famine, the frenzy of the sea, and swift disaster,
Or pestilence of earth and sky, or war’s slaughtering,
Have oft laid low so many youths in hateful death,
 But never punishment.

‘The drawing of lots was devised that an undue number might not suffer punishment,’ says Cicero.
Sallust says to Caesar: ‘Let no one summon you to cruel punishments or harsh judgements, by which
the state is more afflicted than remedied.’

XVIII.   Hostages should not be put to death unless they have themselves done wrong.
1. What decision according to the law of nature should be rendered in regard to hostages may be
gathered from what we have said already. In former times it was commonly believed that each
person had over his own life the same right which he had over other things that come under
ownership, and that this right, by tacit or expressed consent, passed, from individuals to the state.
It is, then, not to be wondered at if we read that hostages who were personally guiltless were put to
death for a wrong done by their state, either as though done by their individual consent, or by the
public consent in which their own was included. But now that a truer knowledge has taught us that
lordship over life is reserved for God, it follows that no one by his individual consent can give to
another a right over life, either his own life, or that of a fellow-citizen.
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Consistently with this point of view Agathias relates that to the good general Narses it seemed
atrocious to exact punishment from innocent hostages. Other writers say the same of other generals.
They cite also the example of Scipio, who said that he would not be severe with innocent hostages,
but with the individuals themselves who had been guilty of defection," and that he would exact
punishment not from an unarmed foe, but from a foe in arms.

2.  Furthermore some of the modern jurists, men not without standing, say that such agreements are
valid if they are confirmed by custom. This I admit, if by right they mean mere freedom from human
punishment, which in the discussion of this subject often passes under such a name. If, however,
they consider that those who take the life of any one on the justification of an agreement alone are
exempt from wrongdoing, I am afraid that they are both deceived themselves and by their dangerous
authority deceive others.

It is clear that if he who comes as a hostage is, or previously was, of the number of great criminals,
or has subsequently broken his pledge given in an important matter, it may be that his punishment
will not be unjust.

3.  But when Cloelia, who had come as a hostage, not of her own accord but by the command of the
state, made her escape by swimming the Tiber, her ‘courage was not only pardoned, but even
honored by the Etruscan king,’ to use the words of Livy in his account of the incident.

XIX.   All useless fighting should be avoided.
This remains to be added, that all engagements, which are of no "use for obtaining a right or putting
an end to a war, but have as their purpose a mere display of strength, that is, as the Greeks say, ‘an
exhibition of strength rather than a combat against the enemy,’ are incompatible both with the duty
of a Christian and with humanity itself. Consequently rulers, who must render account of the useless
shedding of blood to Him in Whose name they bear the sword, should strictly forbid such combats.
In fact, Sallust praised the generals who achieved victory without staining their army with blood.
Tacitus says of the Chatti, a people of known courage: ‘Raids and chance encounters are rare among
them.’
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CHAPTER 12
Moderation in Laying Waste and Similar Things

I.   What devastation may be lawful, and in what degree.
1.  In order that any one may be able to destroy another’s property without doing wrong, it is
requisite that one of these three conditions should precede

A necessity, such as should be understood to have been excepted in the first institution of ownership.
An example would be that a person in order to escape imminent danger should cast into a river the
sword of a third party, which a madman is about to use. In this case, however, we have elsewhere
said that, in accordance with the better view, there remains an obligation to make good the loss.

Or, a debt arising from an inequality, it being understood that the thing destroyed is reckoned as
received for that debt, since otherwise the right would not exist.

Or, a deserving of evil, for which such punishment may be an equivalent, or the measure of which
is not exceeded by the punishment, for, as a theologian of sound judgement observes, equity does
not suffer a whole kingdom to be laid waste because flocks have been driven off or some houses
burned. This was -recognized also by Polybius, who does not wish punishment in warfare to be
carried beyond all bounds, but only so far as necessary that crimes may be expiated in a just way.

These reasons, which are applicable only within proper limits, cause the absence of wrong in the
destruction of another’s property.

2.  But, unless a motive of utility commends such a course, it would be foolish to injure another
without securing any good for oneself. Those, therefore, that are wise are usually influenced by
considerations of utility. Of such considerations the most weighty is that which was pointed out by
Onesander: ‘Let him remember to ruin the enemy’s country, to burn and devastate it. For a lack of
money and crops causes war to slacken as much as an abundance causes it to flourish.’ In accord
with this is the saying of Proclus ‘It is the duty of a good general to weaken the resources of the
enemy in every way.’ Curtius says of Darius: ‘He believed that an enemy, who had nothing except
that which he had seized by pillage, could be defeated by lack of supplies.’

3.  In fact that kind of devastation must be tolerated which compels the enemy to sue for peace in
a short time. This method of warfare was employed by Alyattes against the Milesians, by the
Thracians against the Byzantines, by the Romans against the Campanians, the Capenates, the
Spaniards, the Ligurians, the Nervii, and’ the Menapii.

Nevertheless, if you examine the matter aright you will find that such depredations are ordinarily
committed from motives of hatred rather than from considerations of prudence. It usually happens
either that those conditions which justify devastation are lacking, or that there are other more cogent
reasons which advise against it.

II.   Devastation should be refrained from if the area is profitable for us and out of the power of
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the enemy.
1.  This will happen, first, if our occupation of fruitful ground is such that it cannot yield produce
for the enemy. That is the particular point of the divine law, which ordains that wild trees be
employed in making walls and military structures, but that fruit bearing trees be preserved for
purposes of food, with the explanation that trees, unlike men, cannot rise up against us in battle; a
restriction which Philo, by similar reasoning, extends to fields under cultivation, adding to the law
these words:

Why will you be angry with inanimate things, which are both mild and productive
of wholesome fruits? Do trees, like men who are enemies, show signs of hostility,
so that; they must be uprooted for the things which they are doing or threaten to do?
On the contrary, they are of use to the victors, and furnish them with a supply of the
things which necessity demands, yes even those things which contribute to their
pleasure. It is not man alone that pays tribute, for trees at fixed seasons bear richer
tribute, such that without it man cannot live.

Moreover, in discussing the same passage, Josephus says that, if trees could speak, they would cry
out that since they are not the cause of war it is wrong for them to bear its penalties. Unless I am
mistaken, this is the source of the Pythagorean maxim in Iamblichus ‘Let it be unlawful to injure or
cut down a cultivated and fruitful tree.’

2.  Furthermore, in describing the customs of the Jews, in the fourth book of his work On Abstaining
from Animal Food, Porphyry extends this rule (interpreted, as I think, in the light of custom) even
to living things employed in agricultural work. He says that Moses commanded that these too should
be spared in war; the writings of the Talmud and the Hebrew interpreters add that this law is to be
extended to anything whatever which may be destroyed without cause, as touching the burning of
buildings, or the destruction of supplies which can be eaten or drunk.

In harmony with this law is the wise moderation of the Athenian general Timotheus, who, as
Polyaenus relates, ‘ did not permit a house or a homestead to be destroyed, or a fruit-bearing tree
to be cut down.’ There is also the law of Plato, in the fifth book of the Republic: ‘Let not the land
be ravaged, nor the houses set on fire.’

3.  Still more binding will this restriction be after a complete victory. Cicero disapproved of the
destruction of Corinth, even though Roman ambassadors had been shamefully treated there; and he
also characterizes as horrible, criminal, and steeped in the depths of hatred, a war which is waged
against walls, roofs, columns, and doors. Livy praises the leniency of the Romans after the conquest
of Capua, because they did not by fire and destruction vent their anger upon innocent buildings and
walls.’ In Seneca, Agamemnon says:

For my part I will confess (thy pardon, Argive land!),
I wished to see the Phrygians brought low and undone;
But Troy destroyed and razed to earth-such fate
I should have censured.
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4.  It is true that sacred history teaches us that certain cities were doomed to destruction by God, and
that even contrary to the general law it was ordered that the trees of the Moabites should be cut
down. This, however, was not done out of hatred of the enemy) but to show a just abhorrence of
their crimes, which were either publicly recognized as such, or in the judgement of God were worthy
of such punishment.

III.   Devastation should be refrained from if there is good hope for a speedy victory.
1.  In the second place, what we have said will hold good even where the possession of land is in
doubt, if there is good hope of a speedy victory, of which the prize will be both the land and its
fruits. Thus, as Justin relates, Alexander the Great prevented his soldiers from devastating Asia,
‘saying that they must spare their own property,’ and not destroy the things which they had come
to take possession of.’ So Quintius, when Philip was traversing Thessaly with a band engaged in
plundering, for his part exhorted his troops, as Plutarch says, to pursue their march as though
through a district which had been given up and already made their own. When urging Cyrus not to
turn Lydia over to his soldiery to lay waste, Croesus said: ‘You will not plunder my city, nor my
possessions, for in no way do these things now belong to me; they are yours-yours are the things
they will destroy.’

2.  To those who do otherwise, the words of Jocasta to Polynices in Seneca’s Women of Thebes are
not ill suited:

Seeking to win your country you destroy it;
To make it yours, you wish to make it nothing;
Your cause is harmed by this, with hostile arms
You burn the land, lay low the ripened crops,
And terror spread
Through all the fields. No one so wastes his own.
What you bid ruin with fire, with sword to reap,
You hold to be another’s.

There is a similar thought in these words of Curtius: ‘ Whatever they had not ruined, they confessed
belonged to the enemy.’ Not far different are the arguments urged by Cicero in his Letters to Atticus
against Pompey’s plan of destroying his own country by starvation. On this ground Alexander the
Aetolian censures Philip in the seventeenth book of Polybius, whose words, according to the Latin
version of Livy, are as follows:

In war he (Philip) does not fight in the open field, nor engage in pitched battles, but
he burns and plunders cities as he flees, and when vanquished spoils the victor’s
prizes. Such was not the custom of the ancient kings of Macedon; they were wont to
fight on the field of battle, and to spare cities, so far as they could, in order that they
might have a wealthier empire. What sort of a policy is it, to destroy the things the
possession of which is at stake, and to leave for himself nothing except the war?

IV.   Devastation should be refrained from if the enemy has means of subsistence from other
sources.
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1.  In the third place, the same thing will happen if the enemy can have means of subsistence from
another source, for instance, if the sea, or if other boundaries, shall be open. According to
Thucydides, Archidamus, in the speech in which he tried to dissuade his fellow Lacedaemonians
from war against the Athenians, asks what hopes they have in waging war: Do they perhaps hope
that, because they enjoy military superiority, it is easy for them to lay waste the land of Attica? But,
he said, the Athenians have other lands under their sway (meaning Thrace and Ionia) and can obtain
what they need through importations by sea.

Under such conditions, therefore, it is best to leave agriculture undisturbed even along the common
frontier. This we see in recent times was the arrangement for a considerable period in the war of the
Netherlands against the Empire, with the payment of tribute to either party.

2.  This is in accord with the ancient custom in India, where, as Diodorus Siculus says: ‘ The farmers
are undisturbed and, as it were, held sacred; in fact even in the vicinity of camps and armies they
pursue their tasks secure from danger.’ He adds: ‘Men neither burn the enemy’s fields, nor cut down
the trees.’ Later ‘No enemy inflicts harm upon any farmer, but this class of men, as being common
benefactors, is accorded protection from all wrongdoing.’

3.  Xenophon says that it was agreed also between Cyrus and the Assyrian king that ‘there should
be peace with the farmers, war with those who bore arms.’ So Timotheus rented the most fertile part
of the land to husbandmen, as Polyaenus relates; nay more, as Aristotle adds, he even sold the crops
to the enemy, and paid his soldiers with the money. Appian bears witness that this was done also by
Viriathus in Spain. As we have seen, in the war of the Netherlands and the Empire which we have
mentioned, this arrangement was carried out with the highest degree of reason and profit, and
evoked the admiration of foreigners.

4.  The canons, teachers of humanity, established these practices for the imitation of all Christians,
as those who ought to exercise and who profess a greater degree of humaneness than others; and so
they seek to protect from the perils of war not merely the farmers, but also the animals which they
use in cultivation and the seeds which they keep for sowing. The reason is assuredly the same as that
for which the civil laws forbid that things useful for ploughing be taken as a pledge. In ancient times
among the Phrygians and Cyprians, and later among the Athenians and Romans,’ it was considered
a crime to kill a plough-ox.

V.   Devastation should be refrained from if the thing itself is of no use in furnishing resources
for war.
In the fourth place, it happens that certain things are of such a nature that they are of no value for
making or waging war. Such things reason wishes us to also spare, during the continuation of the
war. Here applies the speech of the Rhodians to Demetrius, the taker of cities, on behalf of the
portrait of Ialysus, at it appears in the Latin translation of Gellius:

What is your reason for wishing to destroy that likeness by setting fire to the temple?
If you conquer us all, and take this whole city, by your victory you will obtain that
portrait also, safe and intact. But if you prove to be unable to conquer us, we ask you
to consider, lest you incur the bad repute of having waged war against the dead



Hugo Grotius: The Law of War and Peace (1625) Page 498

©  Copyright 2005 Lonang Institute

Protogenes because you were unable to conquer the Rhodians.

Polybius says it is a sign of an infuriated mind to destroy those things which, if destroyed, do not
weaken the enemy, nor bring gain to the one who destroys them; such things are temples,
colonnades, statues, and the like. Marcellus, whom Cicero praises, ‘ spared all the buildings of
Syracuse, public and private, sacred and profane, just as if he had come with his army to defend
them, not to capture them.’ The same author later says: ‘ Our ancestors left to them the things which
seemed agreeable to the vanquished, but of small value to us.’

VI.   The principle stated is particularly applicable to things that are sacred or connected with
things that are sacred.
1.  While what has been said holds true of other things of artistic value, for the reason which we
have already given, there is a particular reason in the case of those things which have been devoted
to sacred uses. Although such things also, as we have said elsewhere, are public in their own way,
and so, according to the law of nations, are violated with impunity, nevertheless, if there is no danger
from them, reverence for divine things urges that such buildings and their furnishings be preserved,
particularly among those who worship the same God, in accordance with the same law, even if
perhaps they disagree in respect to certain doctrines or points of ritual.

2.  Thucydides says that it was the law among the Greeks of his time ‘ that those, who made an
attack upon hostile territory, should refrain from doing harm to sacred places.’ When Alba was
destroyed by the Romans, Livy says that they spared the temples of the gods. Of the Romans at the
taking of Capua, Silius, in his thirteenth book, speaks thus:

Lo, through their breasts there creeps a silent feeling
Of sudden awe, and soothes their savage hearts,
That they wish not for fire and torch, nor now
That temples fall in ashes in one pyre.

Livy recounts that it was said in criticism of Quintus Fulvius the censor, ‘ That he involved the
Roman people in irreverence by building temples with the ruins of temples, as though the immortal
gods were not everywhere the same, but some were to be worshiped and adorned with the spoils of
others.’ But Marcius Philippus, upon arriving at Dium, ordered his encampment to be laid out in the
shadow of the temple itself, in order that nothing in the sacred place might be profaned. Strabo
relates that the Tectosages, who with others had carried off the treasures from Delphi, consecrated
these at home with an addition, in order to appease the deity.

3.  To come now to Christian peoples, Agathias records that the Franks spared the temples, seeing
that they were of the same religion as the Greeks. In fact it has been customary also to spare men
on account of religious edifices, conduct which (not to mention pagan peoples, which afford many
examples, since, in fact, writers call this custom ‘a law common to the Greeks ‘) in the case of the
Goths who captured Rome is praised by Augustine as follows:

To this the places of the martyrs and the basilicas of the Apostles, which in the midst
of the sack received the vanquished that fled to them, both Christian and pagan, bear



Hugo Grotius: The Law of War and Peace (1625) Page 499

©  Copyright 2005 Lonang Institute

witness. So far the gore-stained enemy raged; there the madness of butchery was
stayed. Thither were led by pitying enemies those whom (for ‘those whom (quibus)
‘ I should prefer ‘who (qui),’ for he distinguishes the milder from the more savage)
they had spared outside these places, that they might not be attacked by those who
did not have the same feelings of mercy. Nevertheless, after those, who themselves
elsewhere were savage and raged in the manner of enemies, came to these places
where that was forbidden which was elsewhere permitted by the law of war, all their
savage frenzy was checked, and their desire to take captives was assuaged.

VII.   The principle is applicable also to consecrated things.
1.  What I have said of sacred things must also be understood of consecrated things, also of
structures erected in honor of the dead; for these cannot be violated without contempt for human
feeling, even though the law of nations does accord impunity to the venting of anger against them.
The jurists say that that is the highest reason which acts in defense of religion. The pious utterance
of Euripides in his Trojan Women relates as much to consecrated as to sacred things:

Mad is the man who cities devastates,
With temples and the Manes’ consecrated seats.
For him there waits the doom of like destruction.

Apollonius of Tyana thus interpreted the fable of the giants assaulting the sky: ‘That they did
violence to the temples and seats of the gods.’ In Statius, Hannibal is termed sacrilegious because
‘he set torch to the altars of the gods.’

2.  Scipio, having taken Carthage, bestowed gifts upon his soldiers, ‘ excepting,’ says Appian, ‘those
who had sinned against the temple of Apollo.’ As Dio relates, Caesar ‘ did not dare to overthrow ‘
the trophy erected by Mithridates, ‘ because it was consecrated to the gods of war.’ Marcus
Marcellus, being restrained by religious scruples, did not touch the things which victory had made
profane, says Cicero in his fourth Against Verres; and he adds in the same passage that there are
some enemies who in time of war observe the laws of religion and custom. The same author
elsewhere said that the war waged by Brennus against the shrine of Apollo was wicked.

The action of Pyrrhus, who plundered the treasures of Proserpina, is called by Livy disgraceful and
insulting to the gods. Diodorus characterizes a similar act of Himilco as ‘ impiety ‘ and ‘ a crime
against the gods.’ Again, Livy calls the war of Philip wicked, as, though waged against the gods of
the upper and the nether worlds; also madness, and an aggregate of crimes. Of the same war Florus
says: ‘ Philip exceeded the rights of the victor in his violence to temples, altars, and tombs.’
Touching the same affair, Polybius’ adds this judgement: ‘Who will deny that, to set to work to
destroy what will neither prove useful to us in waging war, nor disadvantageous to the enemy,
particularly temples and the statues and similar ornaments which they contain, is the work of a mind
that is wicked and maddened with rage? ‘ In the same passage he does not accept the excuse of
revenge.

VIII.   The advantages which follow from such moderation are pointed out.
1.  It is, in truth, not strictly a part of our purpose to inquire at this point what is advantageous; we
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desire rather to restrict the unrestrained licence of war to that which is permitted by nature, or to the
choice of the better among the things permitted. Nevertheless virtue itself, in low esteem in the
present age, ought to forgive me if, when of itself it is despised, I cause it to be valued on account
of its advantages.

In the first place, then, such moderation, by preserving things which do not delay the war, deprives
the enemy of a great weapon, despair. There is a saying of Archidamus in Thucydides: ‘Think of the
enemy’s land as nothing else than a hostage, the better the more: it is cultivated; therefore it must
be spared, so far as is possible, that despair may not make the enemy harder to conquer.’ The same
policy was followed by Agesilaus when, contrary to the view of the Achaeans, he let the
Acarnanians sow their crops in freedom, saying that the more they sowed the more desirous of peace
they would be. This is what the satire says: ‘For those, who have been plundered of everything,
weapons still remain.’ Livy, in relating the capture of the city of Rome by the Gauls, says: ‘ The
chiefs of the Gauls had decided that all the houses should not be burned down, in order that what
remained of the city might serve them as a pledge to break the morale of the foe.’

2.  There is the further consideration that, in the course of a war, such moderation gives the
appearance of great assurance of victory, and that clemency is of itself suited to weaken and to
conciliate the spirit. According to Livy, Hannibal did no damage in the territory of Tarentum: ‘It
appeared,’ he says, ‘ that this course was pursued not because of the moderation of the soldiers or
their general, but in order to conciliate the feelings of the Tarentines.’

For a similar cause Augustus Caesar refrained from pillaging the Pannonians. Dio gives the reason:
‘He hoped that in this way he would win them over to him without compulsion.’ Polybius
[Polyaenus] says that Timotheus, with that care of which we have already spoken, above all else ‘
sought to win great good-will from the enemy themselves.’ Regarding Quintius and those Romans
who were under his orders, Plutarch, having narrated what we have said above, adds ‘Not long
afterward he received the fruit of this moderation; for, when he arrived in Thessaly, the cities went
over to him. Then in fact the Greeks who dwelt within Thermopylae also ardently longed for
Quintius; and the Achaeans, renouncing the friendship of Philip, entered with the Romans into an
alliance against him.’

The state of the Lingones escaped the devastation which they had dreaded in the war waged by the
general Cerealis, under the authority of Domitian, against Civilis the Batavian and his allies;
regarding it, Frontinus narrates the following: ‘Because the state had not lost any of its possessions,
owing to the fact that contrary to expectation it had not been laid waste, when brought back to its
allegiance it furnished to him seventy thousand armed men.’

3.  Opposite results have attended the opposite policy. Livy gives an example in the case of
Hannibal: ‘His spirit, inclined to avarice and cruelty, was prone to despoil what he could not protect.
This policy was destructive both in its inception and in its result. For it alienated the minds not only
of those who suffered undeserved wrong, but of others also, since more persons were affected by
the example than by the disaster.’

4.  Moreover, that which has been observed by certain theologians I hold to be true, that it is the duty
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of the highest authorities and commanders, who wish themselves to be regarded as Christian; both
by God and by men, to forbid the violent sack of cities and other similar actions. Such actions cannot
take place without very serious harm to many innocent persons, and often are of little consequence
for the result of the war; so that Christian goodness almost always, and bare justice very often,
shrinks from them.

Surely the bond which unites Christians is greater than that which united the Greeks of old, in whose
wars a decree of the Amphictyons provided against the blotting out of a Greek city. And the ancients
relate that Alexander of Macedon repented of nothing that he had done more than that he had
completely destroyed Thebes.
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CHAPTER 13
Moderation in Regard to Captured Property

I.   The property of enemy subjects which has been captured in war is to be held, up to the amount
of their debt.
1.  THE capture of enemy property in a lawful war is not to be thought devoid of wrong, or exempt
from the obligation of restitution. In fact, if you consider what may justly be done,’ it is not
permissible to take or to hold property of greater value than the equivalent of the enemy’s
indebtedness, with this exception, that over and above that amount one may retain things necessary
for a guarantee. When the danger is over, however, there should be a restoration, either of the things
themselves or of their value, according to our discussion in the second chapter of Book II. What
would be permitted in the case of property of persons at peace is much more permissible in regard
to the property of enemies. There is, then, a certain right of seizure, without a complete right of
ownership.

2.  Now since a debt may be due to us either because of an inequality of possessions, or as the result
of a punishment, the property of enemies may be acquired for either reason, but still with a
distinction. For we have previously said that by a debt of the former sort not merely the property of
the debtor, but also that of his subjects, according to the accepted law of nations, is made liable, as
though in the case of surety.

This right of the law of nations, indeed, we hold to be of another kind than that which exists in mere
impunity or the external power of courts of law. For just as he with whom we have completed a
transaction by our private consent acquires not only a legal but also a moral right to our property,
so also a right is acquired by a kind of common consent, which through a certain force contains in
itself the consent of individuals, in the sense in which a law is called ‘a common agreement of the
state.’ It is the more credible that such a basis of right was approved by nations in the kind of affair
under consideration because the law of nations was introduced not only for the sake of avoiding
greater evil but also to secure to each one his right.

II.   The property of enemy subjects which has been captured in war is not to be held as
punishment for the crime of another.
But in the other form of indebtedness, which is penal, I do not see that by the agreement of the
nations such a right has been extended to the property of subjects. Such an obligation imposed upon
the property of others is hateful, and consequently ought not to be extended further than the practice
has clearly been. The advantage, furthermore, is not the same in the latter as in the former kind of
indebtedness; for the former consists in goods, but the latter does not, and so its exaction can be
omitted without loss.

This position is not controverted by what we said above about the Attic law. For according to its
provisions men were held liable not in reality because the state could be punished, but rather to
compel the state to do what it ought to do, that is, to render judgement against the guilty. This
obligation arising from duty is to be referred to the former, not to the latter, sort of indebtedness. For
it is one thing to be under an obligation to punish, and another to be subject to or liable to
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punishment, although the latter condition usually results from failure in respect to the former, but
in such a way that one is distinctly the cause and the other the effect. Therefore the property of the
subjects of enemies cannot be acquired on the ground of punishment, but only that of those who
have themselves done wrong; among these are included also the magistrates who fail to punish the
crimes.

III.   Here we must understand as debt also indebtedness which arises in time of war.
Moreover the goods of subjects may both be seized and acquired, not only for the exaction of the
original debt which gave rise to the war, but also for the exaction of indebtedness which, develops
subsequently; this is according to what we said at the beginning of this book. In such a sense we
must take what certain theologians write, that captures in war are not to be set off against the
principal debt; for it is to be understood that such captures are an offset up to the point where,
according to a sound judgement, satisfaction has been obtained for the loss occasioned by the war
itself.

Thus in the dispute with Antiochus the Romans, as Livy relates, held it to be just that the king
should pay all the expense which had been incurred for the war,’ since it was through fault of his
that the war had arisen. In Justin is the phrase, ‘ ready, according to a just law, to assume the
expenses of the war.’ In Thucydides the Samnians are condemned ‘to pay the expenses of the war.’
And so, frequently, in other instances. However, what is justly imposed upon the conquered may
also be justly exacted by a war.

IV.   In this matter it is an obligation of humaneness not to make the fullest use of one’s right.
1.  But we must keep in mind that which we have recalled elsewhere also, that the rules of love are
broader than the rules of law. He who is rich will be guilty of heartlessness if, in order that he
himself may exact the last penny, he deprives a needy debtor of all his small possessions; and even
much more guilty if the debtor has incurred the debt by his goodness-for instance, if he has gone
surety for a friend-and has used none of the money for his own advantage, ‘ for,’ as Quintilian the
Father says, ‘ the peril of a bondsman is worthy of commiseration.’‘ Nevertheless so hard a creditor
does nothing contrary to his right according to a strict interpretation.

2.  Therefore humanity requires that we leave to them that do not share in the guilt of the war, and
that have incurred no obligation in any other way than as sureties, those things which we can
dispense with more easily than they, particularly if it is quite clear that they will not recover from
their own state what they have lost in this way. Here applies what Cyrus said to his soldiers after the
capture of Babylon: ‘What you have, you will hold not unjustly; but if you do not take away
anything from the enemy that will be an evidence of your humanity.’

3.  This also is to be observed. The right over the goods of innocent subjects has been introduced
as a subsidiary means; and as long as there is hope that we can obtain what is ours with sufficient
ease from the original debtors, or from those who by not rendering justice voluntarily make
themselves debtors, to come to those who are free from blame, even though it is granted that this is
not in conflict with our strict right, nevertheless is to depart from the rule of human conduct.

4.  Instances of such humanity are found everywhere in history, particularly in the history of Rome.
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Examples are when lands have been ceded to the conquered enemy on the condition that they should
pass to the state, that is, that they should fall to the conquered state; or when a part of the land was
left to the ancient possessor I as a mark of respect. Thus Livy records that the inhabitants of Veii
were penalized by Romulus with the loss of part of their land. Similarly Alexander the Macedonian
granted to the Uxii under tribute the lands which they had possessed.

So you may often read that surrendered cities were not sacked; and we have said above that it is
praiseworthy, and in accordance with the pious precepts of the canons, to spare not only the persons,
but also the property, of the tillers of the soil, subject at any rate to tribute. Upon condition of a
similar tribute, immunity from war is usually granted to merchandise also.
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CHAPTER 14
Moderation in Regard to Prisoners of War

I.   To what extent, in accordance with moral justice, it is permissible to take men captive.
1.  In those places where custom sanctions the captivity and slavery of men, this ought to be limited
primarily, if we have regard to moral justice, in the same way as in the case of property; with the
result that, in fact, such acquisition may be permitted so far as the amount of either an original or
derivative debt allows, unless perhaps on the part of the men themselves there is some special crime
which equity would suffer to be punished with loss of liberty. To this degree, then, and no further,
he who wages a lawful war has a right over the captured subjects of the enemy, and this right he may
legitimately transfer to others.

2.  Furthermore in this case also it will be the task of equity and goodness to employ those
distinctions which were noted above, when we discussed the question of killing enemies.
Demosthenes, in his letter For the Children of Lycurgus, praises Philip of Macedon for not having
enslaved all who were among his enemies., ‘For,’ said Demosthenes, ‘ he did not consider the same
punishment for all either fair or right, but, examining the case in the light of what each had deserved,
he acted in such matters as a judge.’

II.   What is permissible against a slave according to the moral power of justice.
1.  Now in the first place it must here be noted that that right, which originates in a kind of surety
on behalf of the state, can nowhere extend so widely as the right which arises from a crime against
those who become slaves as a penalty. Hence a certain Spartan said that he was a prisoner, not a
slave; for, if we regard the question properly, this general right against prisoners captured in a lawful
war is equivalent to that right which masters have over those who, under constraint of poverty, have
sold themselves into slavery; only the misfortune is even more to be pitied of those who have met
this fate not by their own particular act, but through fault of their rulers. ‘ To be captured by the law
of war is a most bitter fate,’ as Isocrates bore witness.

2.  This servitude, then, is a perpetual obligation of services for maintenance that is likewise
perpetual. The definition of Chrysippus well suits this class of slaves: ‘A slave is a perpetual
mercenary.’ The Hebraic Law expressly compares to a mercenary the man who has sold himself
under constraint of want (Deuteronomy 15:18, 40, 53), and in case of his redemption the law wishes
his services to be credited to him just as crops gathered from land that has been sold would be
credited to the former owner (Deuteronomy 18:50).

3.  Therefore that which may be done to a slave with impunity according to the law of nations differs
widely from that which natural reason permits to be done. From Seneca we previously quoted this:
‘Although against a slave all things are permissible, there are some things which the common law
of living things forbids, to be done against a human being.’ This saying of Philemon is to the same
effect

He, Master, who is born a man, though he may serve
In slavery, still ceases not to be a human being.
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Elsewhere Seneca says also: ‘They are slaves, nay rather men; they are slaves, nay rather comrades;
they are slaves, nay, humble friends; they are slaves, nay rather fellow slaves.’ What you may read
in Macrobius has clearly the same sense as the saying of the Apostle Paul: ‘ Masters, render unto
your servants that which is just and equal, knowing that ye also have a Master in heaven.’ In another
place the apostle wishes masters not to deal threateningly with their slaves, for the reason which we
have just stated, that they also have a Master in heaven, who pays no regard to such differences of
status. In the Constitutions, which are usually ascribed to Clement of Rome, we read: ‘Beware of
commanding a slave or a handmaid in bitterness of heart.

Clement of Alexandria wishes us to treat our slaves as second selves, since they are human beings
no less than we are. He is following the saying of the wise Jew: ‘If you have a slave, treat him as a
brother, for he is such as you are.’

III.   It is not permissible to kill an innocent prisoner.
Therefore the right, which is called the right of life and death over the slave, causes the master to
have domestic jurisdiction, which, indeed, is to be exercised with the same conscientiousness as
public jurisdiction. This is what Seneca meant when he said ‘In the case of a slave you must
consider, not how much he can suffer with impunity, but how much is permitted to you by the nature
of justice and goodness, which bids you to spare even prisoners of war and those who have been
bought for a price.’

Elsewhere Seneca says: ‘ What does it matter by what power any one is held, if he is held by a
power that is absolute? ‘ In this passage he compares a subject to a slave, and says that on different
grounds it is permissible to treat them alike; a statement that is certainly most true in respect to the
right of taking away their life, and whatever approximates this. ‘ Our ancestors,’ says the same
Seneca, ‘ considered our household to be a diminutive state ‘; and Pliny writes: ‘ For slaves the
household is a sort of republic, and, as it were, a state.’ Cato the Censor, in Plutarch’s account, did
not inflict punishment upon a slave, who appeared to have committed a capital crime, until after he
had been condemned, and that by the judgement of his fellow slaves. With this should be compared
the words in Job 31:13, and following.

IV.   It is not permissible to punish with severity.
But in regard to minor punishments also, as the beating of slaves, we must apply fairness, and
further, clemency. ‘ Thou shalt not oppress him, thou shalt not rule him harshly,’ says the divine law
in regard to the Jewish slave-a rule which should now be extended to all slaves, through extension
of the force of relationship (Deuteronomy 15:17, 45, 53). On this passage Philo comments thus:

Slaves in respect to fortune, indeed, are inferior, but by nature they are equal to their
masters; for in the divine law the rule of justice is not that which accords with
fortune, but that which accords with nature. Hence masters ought not to use their
power over slaves wantonly, nor in consequence of the possession of such power to
indulge in pride, insolence, and savage wrath. For these are manifestations of a spirit
that is not calm, but is ill-controlled and rages against those subject to it with a sort
of tyrannical despotism.
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‘Is it in fact right,’ asks Seneca, ‘ that orders should be given to a man with greater severity and
harshness than to dumb animals? Now a groom who is a skillful tamer does not frighten a horse with
repeated blows; for the horse will become timid and balky unless you stroke him with a caressing
touch.’ And soon after: ‘What is more foolish than to blush to vent one’s anger upon yoke-animals
and dogs, while the worst condition is that of man? ‘

Whence it comes that by the Hebraic law liberty was owed to a male or female slave not only for
the loss of an eye, but also for that of a tooth,’ wrongfully injured, of course.

V.   It is not permissible to impose upon slaves tasks that are excessively severe.
1.  But services also are to be exacted with moderation and the health of slaves is to receive humane
consideration. Besides other things the Hebraic law aimed to accomplish this result through the
institution of the Sabbath, presumably in order that slaves might have some time to rest from their
labors. There is also a letter of Gaius Pliny to Paulinus, which begins thus: ‘ I see how leniently you
handle your slaves, therefore I will the more frankly admit to you with what indulgence I treat mine.
I have always in mind that saying of Homer, " But the stepfather was as kind as a father," and this
is our term for the father of the household (paterfamilias).’

2.  In connection with the same word Seneca also notices the humanity of the ancients: ‘Do you not
even see this, how our ancestors protected masters from all ill-will, and slaves from all insolence?
They called the master the father of the household (paterfamilias), the slaves members of the
household (familiares).’ In describing a most excellent king, Dio of Prusa says: ‘So far is he from
usurping the title of master over free men, that he refrains from the use of it even in relation to
slaves.’

In Homer Ulysses’ says that the slaves whom he found faithful will have in his house the same place
as if they were brothers of Telemachus, his own son. Tertullian declares: ‘ The name of piety is more
gracious than that of power; the heads of households are called fathers rather than masters.’ Jerome
or Paulinus writes to Celantia: ‘So rule and order your household that you may wish to appear the
mother rather than the mistress of your slaves, and from these exact respect by kindness rather than
by severity.’

Augustine says:

The peace of the household was in olden times so directed by just fathers that with
regard to these temporal goods they distinguished the lot of sons from the status of
slaves, but in the worship of God they consulted with equal care the interests of all
members of their household. This is in accordance with the prescription of the order
of nature, so that from this source the name ‘father of the household ‘ arose and
became so widely current that even those who rule unjustly are glad to be called by
this name. However, those who are true fathers of the household aid all in their
household just as sons to worship and propitiate God.

3.  In commenting on the verse of Virgil, ‘Now, boys, close up the rivulets,’ Servius observed a
similar instance of piety in the use of the word ‘boys’ (pueri), which men applied to slaves. In the
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same spirit the Heracleots called their Mariandynian slaves ‘gift-bearers (8c)po4dpot),’3 thus ‘
sparing the bitterness of the name,’ as the ancient interpreter Callistratus remarked in a note on
Aristophanes. Tacitus praises the Germans, because their slaves were treated as tenant farmers.
Theano says in a letter: ‘ This is the just way to use slaves; not to let them be worn out with toil, nor
be too weak to endure labor because of poverty.’

VI.   Under what circumstances the savings of a slave belong to the master, and under what
circumstances to the slave.
1.  As we have said, maintenance is due to the slave for his work. Cicero says: ‘Those make wise
suggestions who bid us use slaves just as men who serve for hire, declaring that work is to be
required of them, but that they are to be furnished with what they deserve.’ Says Aristotle: ‘ The
slave’s pay is his maintenance.’ And Cato: ‘ Let him see to it that his slaves fare well, that they are
neither cold nor hungry.’

‘There are some things,’ says Seneca,-‘ ’which a master should furnish to his slave; as rations and
clothing.’ The rations included four bushels of grain monthly, which, according to Donatus, were
supplied to slaves. Marcianus the jurist says that there are some things which it is necessary for the
master to supply to a slave, as tunics and the like. The cruelty of the Sicilians, who killed the
Athenian prisoners by starvation, is condemned by historians.

2.  Seneca, moreover, in the passage cited proves that in relation to certain matters the slave is free,
and that he has also the means of conferring a benefit, if he does something which exceeds the
measure of his duty as a slave, something which is tendered not at a command, but voluntarily,
where there is a transition from the obligation of service to the affection of a friend; this Seneca
explains at length. It is in harmony with these ideas that if a slave, as in Terence, in his leisure hours,
has saved something by cheating his own soul, or by his industry, this is in some way his own.

Theophilus does not do badly to define the slave’s savings (peculium) as ‘ a natural patrimony,’ as
you might define ‘the union of slaves (contubernium) ‘ as ‘a natural marriage.’ Ulpian also calls the
slave’s savings a diminutive patrimony. It does not matter that the master can at his discretion take
away or lessen the patrimony, for if he does this without cause he will not do what is just. By cause,
however, I understand not only punishment, but also the master’s necessity; for the advantage of the
slave is subordinate to the advantage of his master, even more than the interests of citizens are
subordinate to that of their state. On this point, Seneca appositely remarks: ‘ It is not true that the
slave has nothing merely because he will have nothing if his master is unwilling that he should have
anything.’

3.  Hence it is that a master does not seek to recover anything which was owed to a slave during
slavery, and which was paid to the slave after emancipation. The reason, as Tryphoninus says, is that
the ground for indebtedness or non-indebtedness is seen naturally in the claim of restitution; the
master may naturally be indebted to his slave. And so we read that, just as clients have made
contributions for the use of patrons, and subjects for the use of kings, so slaves have made
contributions for the use of their masters, as on the occasion of giving a dowry to a daughter, or
ransoming a captive son, or some similar occurrence.
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Pliny, as he himself records in his letters, even allowed his slaves to make wills of a sort, that is to
divide, donate, and leave their belongings within the household. We read that among some peoples
slaves were allowed an even fuller right of acquiring property, just as we have elsewhere said that
there are several degrees of slavery.

4.  Among many peoples the laws have reduced even the external right of masters to this moral
justice, which we are explaining. For among the Greeks slaves who had been too harshly treated
were permitted ‘to demand their sale,’ and at Rome to take refuge at statues, or to seek the aid of the
magistrates against cruelty or starvation or intolerable wrong. Furthermore it will happen, not from
a strict interpretation of law, but from humanity and kindness, that at times a slave will be given his
freedom, which is due to him on the ground of long or very great services.

5.  After slavery was introduced by the law of nations, there followed the benefit of emancipation,
says Ulpian. Let us take as an example the lines of Terence:

From a slave I made you my freedman,
Because like a free man you served.

Salvianus says that it was a frequent custom for slaves to be given their liberty, even when their
service had not been of the best, at any rate if it had not been wicked; he adds, ‘and they are not
forbidden to take from their masters’ house those things which they have acquired when in a servile
condition.’ Many instances of this sort of kindness appear in the martyrologies.

In this respect also we must praise the lenity of the Hebraic law, which ordained that the Jewish
slave should be completely. emancipated after the lapse of a fixed time, and not without gifts., The
prophets bitterly complain of the disregard of this law. Plutarch censures Cato the Elder for selling
slaves who were worn out from old age, unmindful of that common nature in which all men share.

VII.   Whether it is permissible for slaves to attempt to escape.
The question here arises, whether it is right for a person who has been made a prisoner in a just war
to attempt to escape; we are not dealing with him who has deserved this penalty by his own crime,
but with him who has come into such a condition by a public’ act. The sounder view is that it is not
right, because, as we have said, by the common consent of nations such a captive owes his services
on behalf of his state.

This view nevertheless is not to be understood as valid in a case’ where intolerable cruelty imposes
the necessity of escape upon the, captive. On this subject one may consult the response of Gregory
of Neocaesarea, xvi.

VIII.   Whether the children of slaves are bound to the master, and to what extent.
1.  In another connection we raised the question, whether and to what extent the offspring of slaves
are bound to the master by: moral justice. This question should not be passed over here,’ because
it particularly concerns prisoners of war. If the parents had merited death by their own crimes, then
for the preservation of their lives the offspring which was expected of them could be bound to
slavery, because otherwise these would not be born. As we have said elsewhere, parents may in fact
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sell their children into slavery if otherwise they would face starvation. Such is the right which God
granted to the Jews over the descendants of the Canaanites.

2.  However, children that were already born, no less than their parents, as part of the state could
have been made liable for a debt of the state; but with regard to those who have not yet been born
this reason does not seem sufficient, and another appears to be required, Either the obligation in
question may arise from the express consent of the parents, along with the necessity of supporting
the children, and then it may exist without end; or it may arise from the mere furnishing of
sustenance, in which case it exists only up to the time when their services shall have cancelled all
that has been’ expended for them. If any further right over the children is given to their master,
apparently it arises from the civil law, which to masters is more generous than just.

IX.   What is to be done in countries where the enslavement of prisoners of war is not customary.
1.  Among those peoples who do not avail themselves of the right of slavery which arises from war,
the best course will be to exchange prisoners; the next best, to release them at a price that is not
unfair. What that price is cannot be set forth in exact terms; but humanity teaches that it should not
be raised to the point where its payment would place the prisoner in want of the necessities of life.
Such indulgence is in fact granted by the laws of certain countries to many who have fallen into debt
by their own acts.

In some places the price put upon captives is fixed by agreements or by custom; as the sum of a mina
among the Greeks of antiquity,’ and at present among soldiers at a month’s pay. Plutarch relates that
formerly wars between the Corinthians and Megarians were waged ‘humanely and as became
peoples of the same race.’ If any one were taken prisoner, he was treated by his captor as a guest
and, upon his promise to pay his ransom, dismissed to his home; and from this arose the name ‘
war-guests (8opveevoi).’

2.  The saying of Pyrrhus, which is praised by Cicero, reveals a nobler spirit:

I ask for myself not gold, nor shall you pay me a ransom;
With steel, not with gold, on each side fight we for life. 
To them whose valor the fortune of war has spared,
Their liberty I am resolved to grant.

There is no doubt that Pyrrhus believed that he was waging a just war; yet he thought that he ought
to spare the liberty of those whom worthy reasons had led into war.

Xenophon lauds a similar act of Cyrus; Polybius, the course taken by Philip of Macedon after his
victory at Chaeronea; Curtius, the conduct of Alexander in relation to the Scythians; Plutarch, that
of King Ptolemy and Demetrius, who rivaled each other fully as much in their kindness toward
prisoners as in military operations. Dromichaetes, king of the Getae, made Lysimachus, who had
been taken prisoner, his guest, and by causing him to witness at the same time both the poverty and
the civility of the Getae he induced Lysimachus to prefer to have the friendship of such people rather
than their enmity.
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CHAPTER 15
Moderation in the Acquisition of Sovereignty

I.   To what extent moral justice permits sovereignty to be acquired.
THE equity which is required, or the humanity which is praised, in respect to individuals, is so much
more required and praised in respect to peoples or parts of peoples in the degree that wrong or
kindness toward a large number of persons becomes more notable. As other things may be acquired
in a lawful war, so there may be acquired both the right of him who rules over a people and the, right
which the people itself has in the sovereign power; only in so far, however, as is permitted by the
measure of the penalty which arises from a crime, or of some other form of debt.

To these reasons should be added the avoidance of extreme danger. But this reason is very often
confused with the others,. although both in establishing peace and in making use of victory it
deserves particular attention for its own sake. It is possible to forgo other things from compassion;
hut, in case of public danger, a sense of security which exceeds the proper limit is the reverse of
compassion. Isocrates wrote to Philip: ‘The barbarians must be subjugated to a point which will
enable you to make your country perfectly secure.’

II.   It is praiseworthy to abstain from the exercise of the right to acquire sovereignty over the
vanquished.
1.  Sallust says of the ancient Romans: ‘Our ancestors, being’‘ most scrupulous persons, used to
deprive the vanquished of nothing, save the power to do harm.’ This is a view which could worthily
have been uttered by a Christian; and with it accords another sentence of the same writer: ‘Wise men
wage war to secure peace, and endure toil in the hope of ease.’ More than once Aristotle said ‘War
was originated for the sake of peace, and business for the sake of leisure.’ Cicero supports the same
idea, and his is this exalted’ maxim: ‘Let war be so undertaken that nothing else than peace may
seem to be sought after.’ From the same author comes this similar saying: ‘ So wars are to be
undertaken for this reason, that’ men may live in peace without being wronged.’

2.  These views differ in no respect from those which theologians of the true faith set forth to the
effect that the end of war is the’ removal of the things which disturb peace. Before the time of Ninus,
as we began to say elsewhere, following Trogus, it was the custom’ to protect rather than to
advance" the frontiers of one’s empire; each one’s realm was limited to his own country; kings
sought not empire for themselves but glory for their peoples, and, being content with victory, they
abstained from acquiring dominion.

So far as he can, Augustine recalls us to this condition: ‘ Let them see to it, nevertheless, that it may
not concern good men to delight in the extent of their dominion.’ He adds also this: ‘ It is a greater
good fortune to live in harmony with a good neighbor than to subdue a bad neighbor who wages war
on us.’ Furthermore, the prophet Amos severely reproves in the Ammonites this zeal for extending
their borders by armed force.

III.   Either by mingling them with the conquerors.
To this ideal of old-time innocence the closest approach is in the wise moderation of the ancient
Romans. ‘What would our empire be to-day,’ says Seneca, ‘ had not salutary foresight mingled the
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vanquished with the conquerors? ‘ ’Our founder Romulus,’ says Claudius in Tacitus, ‘displayed so
much wisdom that on the same day he had many peoples as enemies, and then as citizens.’ He adds
that the cause of the downfall of the Lacedaemonians and Athenians was nothing else than the
exclusion, as foreigners, of those whom they had conquered. Livy says that the Roman power grew
through the admission of enemies into the state. Examples are to be found in the history of the
Sabines, Albans, Latins, and other Italian peoples; until, at last,

Caesar in his triumph led the Gauls, and into the Senate, too.

Cerialis, in his speech to the Gauls, which is found in Tacitus, declares: ‘You yourselves often
command our legions; you yourselves govern these and other provinces; there is nothing shut off
from you or closed to you.’ And shortly after: ‘Then love, then cherish, the peace and life which we,
conquerors and conquered, enjoy by the same right.’ At length came that most admirable step; in
accordance with a constitution of the Emperor Antoninus [Caracalla] all those within the Roman
world were made citizens of Rome, as Ulpian says. In consequence, as Modestinus declares, Rome
became the common fatherland. And of Rome Claudian wrote:

To the peace-promoting customs of this city,
Due it is that we are all one people.

IV.   Or by leaving the sovereign power to those who had held it.
1.  Another form of moderation in victory is to leave to conquered kings or peoples the sovereign
power which they had held.’ So Hercules with Priam:

Vanquished by his young foe’s tears,
‘Take up,’ he said, ‘the ruler’s reins;
Sit elevated on your father’s throne,
But with better faith the scepter wield.’

Hercules, also, after conquering Neleus, committed the kingdom to Neleus’s son, Nestor. Similarly
the Persian kings used to leave the royal authority to conquered kings; thus Cyrus to the Armenian
king. Thus Alexander left royal power to Porus. Seneca,’ praises’ this practice of ‘taking nothing
but glory from a vanquished king.’ Polybius celebrates the goodness of Antigonus, who, although
he had Sparta in his power, left the Spartans ‘ their ancestral constitution and their freedom’; and
by this act, it is narrated in the same passage, Antigonus obtained the highest praises throughout
Greece.

2.  In the same way the Romans allowed the Cappadocians to use whatever form of constitution they
wished, and to many peoples their freedom was left after a war. ‘ Carthage is free and has its own
laws,’ say the Rhodians to the Romans after the second Punic War. Pompey, says Appian, ‘left some
of the conquered peoples free.’‘ When the Aetolians declared that there could be no sure peace
unless Philip of Macedon were driven from his kingdom, Quintius said that they had stated their
opinion without thinking of the Roman custom of sparing the vanquished. He added: ‘Whoever is
mildest to the conquered has the loftiest mind.’ In Tacitus we read: ‘From the vanquished Zorsines
nothing was taken away.’

V.   Sometimes by the imposition of garrisons.
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Sometimes, with the concession of sovereign power, provision is made for the security of the
victors. Thus Quintius ordered’ that Corinth should be restored to the Achaeans, yet upon the
condition that there should be a garrison in Acrocorinthus; also that Chalcis and .Demetrias should
be retained, until the anxiety with regard to Antiochus should be over.

VI.   Or even by tributes and similar burdens.
Often the levying of tributes also has for an object not so much the restitution of the expenses that
have been incurred as the security, in the future, of both victor and vanquished. Cicero says of the
Greeks: ‘ At the same time let Asia reflect on this, that if it were not held by this Empire there is no
disaster of foreign war or domestic strife that would fail to assail it; and since, moreover, this Empire
can in no way be maintained without taxes, let Asia with a part of its produce contentedly purchase
for itself eternal peace and rest.’

In Tacitus Petilius Cerealis speaks to the Lingones and other Gauls on behalf of the Romans in the
following words: ‘Although we have been so often provoked, this is the only burden we have laid
upon you by right of victory, wherewith we might keep the peace; for there is no quiet for the
nations without armed forces, and armed forces cannot be had without pay, and pay cannot be had
without tribute.’

To this same problem apply also the other conditions which we mentioned when discussing unequal
treaties-the surrender of arms, of a fleet," of elephants, not to maintain an army ready for battle nor
an armed force.

VII.   The advantage derived from such moderation is pointed out.
1.  Moreover to leave to the vanquished their sovereign powers is not only an act of humanity, but
often an act of prudence also. Among the institutions of Numa there is praised that which aimed to
exclude any shedding of blood from the rites of Terminus, indicating that nothing is more useful in
securing quiet and a sure peace than to remain within one’s own frontier. Florus well remarks: ‘ It
is more difficult to keep provinces than to win them; they are won by force, they are retained by
justice.’

Not unlike this is the comment in Livy: ‘It is easier to gain things one by one than to hold all
together ‘; also, the remark of Augustus in Plutarch: ‘A greater task ... than winning a great empire
is the governing of an empire already in existence.’ The ambassadors of King Darius said to
Alexander: ‘A foreign empire is a dangerous thing; it is difficult to hold what you may not be able
to take. Some things it is easier to conquer than to defend; by Hercules, how much more readily do
our hands receive than retain! ‘

2.  This difficulty of holding an empire together is what Calanus of India and, before him, Oebares
the friend of Cyrus explained by the comparison of a dried hide, which rises up in one spot as soon
as you press another spot with your foot; and Titus Quintius in Livy by comparison with a tortoise,
which is immune to blows when gathered into its shell, but exposed and weak as soon as it has thrust
out a part of its body. Plato, On Laws, Book III, applies to this situation the saying of Hesiod: ‘The
half is better than the whole.’

Appian observes that not a few peoples who wished to come under the rule of the Romans were
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rejected by them; while for other peoples kings were appointed. In the judgement of Scipio
Africanus, in his time Rome already possessed so much that it would be greedy to seek for more;
and she would be richly fortunate if she lost nothing of what she held. The formula for making the
lustral sacrifices, in which the gods were entreated to make the resources of Rome better and greater,
he altered in such a way that he prayed that they might preserve Rome’s resources in safety forever.

VIII.   Examples; with a discussion of a change in the form of government among the
vanquished.
The Lacedaemonians, and, at first, the Athenians, claimed for themselves no sovereignty over the
cities they had captured. They wished merely that these should use a form of government modeled
on their own; the Lacedaemonians, in fact, a government under the influence of the aristocrats, the
Athenians one subject to the will, of the people, as we learn from Thucydides, Isocrates,
Demosthenes, and even from Aristotle himself in the fourth book of his Politics, chapter xi, and the
fifth book, chapter vii. This very thing is indicated in a comedy by Heniochus, a writer of those days,
in the following manner:

Then drew near to them two women,
Who turned all things to dire confusion;
The one called Aristocracy, Democracy the other,
Through whose solicitation the cities were driven to madness.

A similar course is that which, according to Tacitus, was pursued by Artabanus at Seleucia: ‘He
placed the commons under the aristocracy,’ he says, ‘ in accordance with his own interest: for the
rule of the people is close to liberty, but the despotism of the few is nearer to the licence of a king.’
But the question whether changes of this sort make for the safety of the conqueror does not belong
to our investigation.

IX.   If sovereignty is to be assumed, it is right to leave a part of it to the conquered.
If it is not safe to refrain from assuming any dominion over the conquered, the action may still be
limited in such a way that a portion of the sovereign power may be left to them or to their kings.
Tacitus calls it the practice of the Roman people ‘ to have kings also as instruments of subjection.’
To the same author it seemed that ‘Antiochus was the richest of the subject kings.’ ‘ Kings subject
to the Romans ‘ is the phrase in the Commentaries of Musonius; also in Strabo, near the end of Book
VI.  Lucan writes:

And all the royal purple which serves the Latin sword.

Thus among the Jews the scepter remained in the Sanhedrin, even after the confiscation of
Archelaus. Evagoras, king of Cyprus, as we read in Diodorus, said that he was willing to be subject
to the Persian king, but as one king to another. Alexander at different times offered to the conquered
Darius this condition, that Darius should rule over others, but should obey Alexander.

We have elsewhere spoken of the ways of dividing the sovereign power. To some peoples a part of
their governmental power has been left, as to former possessors a part of their lands.

X.   Or, certainly, some degree of liberty should be left to the conquered.
But when all sovereignty is taken away from the conquered with respect to their private affairs and
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minor public matters it is still possible to leave to them their own laws, customs, and officials. Thus
in the pro-consular province of Bithynia the city of Apamaea had the privilege of governing itself
as it pleased; we are so informed by the letters of Pliny, who says also that the Bithynians have their
own officials and their own senate. And so in Pontus the state of the Amiseni [Amisus] enjoyed its
own laws through the kindness of Lucullus. The Goths left the Roman law to the conquered Romans.

XI.   Some degree of liberty should be left to the conquered, especially in the matter of religion.
1.  A part of this indulgence is not to deprive the conquered of the exercise of their inherited
religion,’- except by persuasion. This Agrippa, in his speech to Gaius, which Philo quotes in his
report of his embassy, proves to be as devoid of harm to the victor as it is gratifying to the
vanquished. In Josephus, both Josephus himself and the Emperor Titus reproach the rebels of
Jerusalem with the fact that, through the generosity of the Romans, the rights they enjoyed in the
exercise of their worship were so complete that they could exclude foreigners from the Temple, even
upon pain of death.

2.  If, however, a false religion is practiced by the vanquished, the victor will do right in taking steps
to prevent the oppression of the true faith, as Constantine did, when he crushed the faction of
Licinius, and, after him, the Frankish and other kings.

XII.   At any rate the conquered should be treated with clemency; and why.
1.  Last of all is this word of caution. Even under the fullest and, as it were, despotic sovereignty,
the conquered should be treated with clemency, and in such a way that their advantage should be
combined with that of the conquerors. Cyrus bade the conquered Assyrians be of good cheer, saying
that their lot would be the same as it would have been if they had only changed  their king that they
would retain their houses, their lands, their rights over their wives and children, which they had had
up to that time; indeed, if any one should wrong them, he and his men would be their avengers,

In Sallust we read: ‘The Roman people thought it better to gain friends than slaves; and held it safer
to rule over willing than over compulsory subjects. The Britons, in the time of Tacitus, would
patiently have endured the levy and tribute and the additional burdens of the Roman domination if
they had not been subjected to wrongs; these they bore impatiently, for they were subdued to the
point of obedience, but not yet to that of slavery.

2.  The ambassador from Privernum, when asked in the Roman senate what sort of a peace the
Romans were to expect from his people, said: ‘If you should have given to them a good peace, then
you may expect it to be reliable and perpetual; if a bad one, brief.’ As the reason, there was added:
‘Do not believe that any people, or any man, will remain longer than is necessary in a condition with
which he is dissatisfied.’

Similarly, Camillus said that that authority was the most secure with which those who obeyed were
pleased. The Scythians said to Alexander: ‘There is no friendship between master and slave; even
in time of peace the rights of war are maintained.’ Hermocrates, in Diodorus, declares: ‘It is not so
glorious to conquer as to make a mild use of victory.’ Tacitus has a wholesome opinion regarding
the use of victory: ‘Wars have noble endings, whenever they are terminated by pardoning.’  In a
letter of the dictator Caesar are the words: ‘Let this be a new method of conquering, to fortify
ourselves with mercy and generosity.’
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CHAPTER 16
Moderation in Regard to Those Things Which by

the Law of Nations Have Not the Right of Postliminy

I.   Moral justice requires that the things which our enemy has taken from another in an unlawful
war shall be restored.
1.  WE have explained above to what extent things become the property of the captors by a lawful
war. From such things we must deduct those which are recovered by right of postliminy; for these
are regarded as not having been captured.

But we said that that which was taken in an unlawful war must be restored, not only by those who
took it, but also by others to whom the thing has come in any manner whatsoever. For no one, the
authorities of the Roman law declare, can transfer to another more right than he himself has. This
Seneca briefly explains thus: ‘No man can give what he does not have.’ The person who first took:
the thing did not have moral ownership (dominium internum), therefore the person who obtains his
right from him will not have it; hence the second or third possessor takes an ownership which, for
the sake of explanation, we call legal (externum), that is, an ownership’ which has the advantage of
being everywhere protected by the authority and power of the courts. Nevertheless, if the possessor
uses this advantage against him from whom the thing was taken by an act of injustice, he will not
act rightly.

2.  We may here cite as pertinent the opinion which the worthy jurists gave with regard to a slave
who had been captured by robbers and had afterward reached the enemy; it was true that he had been
stolen, and neither the fact that he had been in the power of the enemy nor that he had returned by
postliminy nullified the right of the original owner. On the basis of the law of nature a similar
opinion must also be rendered with regard to him who was captured in an unlawful war, and
afterward, through an unlawful war, or from other causes, came into the power of another; for in
moral justice there is no distinction between an unlawful war and brigandage. Gregory of
Neocaesarea gave answer in conformity with this opinion when he was consulted regarding the fact
that certain men of Pontus, had acquired goods of their fellow citizens which had been captured by
barbarians.

II.   Examples.
1.  Such things, then, must be restored to those from whom they were taken; and we often see that
this has been done. Livy, after relating that the Volscians and Aequians were defeated by Lucius
Lucretius Tricipitinus, says that the spoil was exposed in the Campus Martius, in order that each
might take home what belonged to him within three days. The same author, having told of the rout
of the Volscians by the dictator Posthumius, adds: ‘ Part of the booty was given back to the Latins
and Hernicans upon their recognizing what was theirs; part the dictator sold at auction.’ Elsewhere
he has: ‘Two days were allowed to the owners for identifying their property.’ Livy, again, after
describing the victory of the Samnites over the Campanians, writes: ‘ What most delighted the
victors was the recovery of seven thousand four hundred prisoners of war, and a huge booty
belonging to their allies; and the owners were summoned by proclamation to identify and recover
their belongings on an appointed day.’ Afterward he recounts a similar act on the part of the
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Romans:

The Samnites attempted to seize the Roman colony of Interamna, but did not take the
city. After pillaging the fields, they were thence driving off another booty composed
of both men and cattle and also the captured colonists, when they fell in with the
consul returning from Luceria, and not only lost their spoil, but, owing to being in
disorder in a long and encumbered column, they were themselves cut to pieces. The
consul by proclamation called together the owners of Interamna to identify and
recover their property, and leaving his army there, he set out for Rome because of the
meeting of the assembly.

In another passage, dealing with the spoil which Cornelius Scipio had taken at Ilipa, a city in
Lusitania, the same writer speaks thus ‘This was all set out outside the town, and owners were given
the right to identify what was theirs. The rest was turned over to the quaestor to be sold; what was
realized therefrom was divided among the soldiers.’ After the battle fought by Tiberius Gracchus
near Beneventum, we further read in Livy: ‘All the booty, except the prisoners, was given to the
soldiery; there were also excepted such cattle as their owners should identify within thirty days.’

2.  Of Licius Aemilius, who conquered the Gauls, Polybius writes: ‘He restored the booty to those
from whom it had been seized.’ Plutarch and Appian relate that Scipio did likewise,.’ when upon
capturing Carthage he found there many temple offerings which the Carthaginians had carried
thither from the cities of Sicily and other places.

Cicero in his oration Against Verres, dealing with the administration of justice in Sicily, says: ‘ The
Carthaginians had at one time taken the town of Himera, which was a particularly famous and rich
city of Sicily. When the war was ended, Scipio, who thought it worthy of the Roman people that our
allies, in consequence of our victory, should recover what was theirs, took pains that, so far as
possible, what had been taken by Carthage should be restored to all the Sicilians.’ The same writer
gives a sufficiently lengthy discussion of this act of Scipio when treating of the statues in his oration
Against Verres.

The Rhodians restored to the Athenians four of their ships which had been taken by the
Macedonians and recaptured. So Phaneas the Aetolian thought it right that what the Aetolians had
had before the war should be returned to them; Titus Quintius did not deny that this would be just,
if it were a question of cities taken in war,’ and if the Aetolians had not broken the terms of the
alliance. The Romans even restored to their ancient condition’ the treasures once dedicated at
Ephesus, which kings had made their own.

III.   Whether anything may be deducted from that which is restored.
1.  If a thing of the sort under consideration has come into any one’s hands by way of trade, will he
be able to charge the person from whom it was originally taken the price which he has paid?

It is consistent with what we have said elsewhere that the possessor may charge as much as the
recovery of the thing despaired of would have been worth to him who had lost it. But if such an
outlay may be recovered, why not also an evaluation of the labor and danger, just as if by diving
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some one had recovered another’s property which was lost in the sea? Pertinent to this question, it
seems to me, is, the story of Abraham, when he returned to Sodom as victor over the five kings. ‘He
brought back all the goods,’ says Moses; that is,, the goods which, as he had previously related, had
been captured by the kings.

2.  Again we are not to attribute to any other cause the arrangement which the king of Sodom
proposed to Abraham, that he should’ restore the prisoners, but keep the other things for himself in
return for his toil and danger. Abraham, however, being a man not only of a pious but also of a lofty
mind,’ wished to take nothing at all for himself; but from the things that were recovered (for this
narrative, as we have said, relates to them) as though by his own right he gave a tenth to God,
deducted the necessary expenses, and desired that a share be assigned to his allies.

IV.   Even subject peoples or divisions of peoples are to be restored to those to whom they
belonged, if they have been unjustly taken over by the enemy.
Furthermore, just as goods are to be restored to their owner, so peoples also, and divisions of
peoples, are to be restored to those who had the right of dominion over them, or even to themselves,
if they had been independent prior to suffering the unjust violence. Thus we learn from Livy that,
in the time of Camillus, Sutrium was recovered and restored to the allies of the Romans. The
Lacedaemonians restored the Aeginetans and the Melians to their cities. The Greek states, which had
been invaded by the Macedonians, were restored to freedom by. Flaminius.

Flaminius also, in a conference with the ambassadors of Antiochus, declared it was right to set free
the cities of Asia, which bore Greek names and which had been captured in war by Seleucus the
great-grandfather of Antiochus, which had been lost and recovered by the same Antiochus; ‘for,’
he said, ‘the colonies were not sent to Aeolia and Ionia to be subject to a king, but to increase the
race, and to spread a very ancient people throughout the world.’

V.   At what time the obligation to make restoration ceases.
Usually the question is raised also regarding the period of time in which the moral obligation to
restore a thing may cease. But in the case of citizens under the same government the question is
answered according to their laws, provided that these admit a moral’ right and do not consist in a
legal right only; this may be gathered’ from the language and scope of the laws by a careful
examination,’ In the case of those, however, which are foreign in relation to one another, the
question is to be answered in accordance with conjecture as to abandonment, which we have
discussed elsewhere, so far as our purpose requires.

VI.   What is to be done in a doubtful case.
If, however, the lawfulness of the war is seriously open to question, the best course will be to follow
the counsel of Aratus of Sicyon,’ who on the one side persuaded the new possessors to accept
payment and to give up what they held, and on the other persuaded the former, owners to consider
it more advantageous to have paid to them the value of their property than to recover it.
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CHAPTER 17
On Those Who Are of Neither Side in War

I.   From those who are at peace nothing should be taken except in case of extreme necessity, and
subject to the restoration of its value.
IT might seem superfluous for us to speak of those who are not involved in war, since it is quite
clear that no right of war is valid against them. But since in time of war on the pretext of necessity
many things are done at the expense of those who are at peace, especially if they are neighbors, we
must briefly repeat here what we have said elsewhere, that the necessity which gives any right over
another’s property must be extreme; furthermore, that it is requisite that the owner himself should
not be confronted with an equal necessity; that even in case there is no doubt as to the necessity
more is not to be taken than the necessity demands; that is, if retention is sufficient, then the use of
a thing is not to be assumed; if the use is sufficient, then not the consumption; if consumption is
necessary, the value of the thing must then be repaid.

II.   Examples of self-restraint and precepts.
1.  When Moses and his people were pressed by the extreme necessity of passing through the land
of the Edomites, he said, first, that he would pass along the royal road, and would not turn off into
the ploughed fields or vineyards, and if he should have need of their water he would pay its price.
Famous Greek and Roman generals assumed the same obligation. In Xenophon, the Greeks who
were with Clearchus promised the Persians that they would march through without causing them any
damage; and if they would have supplies for the Greeks to purchase these latter would not seize
things to eat or drink from any one.

2.  Dercyllides, as the same Xenophon relates, ‘led his forces through peaceful territory in such a
way that his allies suffered no ‘loss.’ Livy says of King Perseus: ‘He returned to his kingdom
through Phthertis, Achaia, and Thessaly, without causing damage or injury to the lands through
which he marched.’ Of the army of Agis of Sparta, Plutarch says: ‘They were a marvel to the cities
as they traversed the Peloponnesus quietly, without injury and almost without noise.’

Velleius says of Sulla: ‘You would think that he had come into Italy not to avenge in war, but to
establish peace, with so great quiet did he lead his army through Calabria and Apulia into Campania.
showing exceptional care for crops, fields, cities, and men.’ Pompey the Great Cicero affirms that
‘his legions came to Asia in such a way that not only the hands of so vast an army, but even its
footprints could be said to have done no harm to any one at peace.’ Of Domitian Frontinus thus
speaks: ‘When he was establishing forts in the lands of the Ubii, he ordered that the value should
be paid for the crops of the places which he incorporated in the fortifications; and by the report of
this act of justice he bound to:: himself the allegiance of all.’

Of the Parthian expedition of Alexander Severus, Lampridius writes: ‘He conducted it with so great
discipline, demanding so high respect for himself, that not soldiers, but senators, might be said to
be passing by; wherever the soldiers were on the march, the tribunes were under arms, the centurions
respectful, the soldiers gentle. Himself, however, the provincials received as a god, because of these
great and numerous benefits.’ Of the Goths, Huns, and Alans, who were in the service of
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Theodosius, the Panegyrist says ‘There was no rioting, no disturbance, no plundering, as is usual
with barbarians; indeed, whenever there was a shortage of supplies they bore the want with patience,
and by their abstinence they augmented the grain which they diminished by their number.’

Claudian attributes the same conduct to Stilicho:

So great the peace, so great the fear, the guardian of right,
‘Neath your command, that no plundering of vineyard nor of grain field
Cheated the farmer of his harvest.

Similar conduct is attributed by Suidas to Belisarius.

3.  This condition was brought about by scrupulous painstaking in providing for necessities ‘ by the
regular payment of troops, and by vigor in enforcing discipline, a rule of which you hear in
Ammianus: ‘The lands of those at peace must not be trampled upon.’ In Vopiscus, Life of Aurelian,
we read: ‘Let no one seize another’s fowl; let no one touch a sheep; let no one carry off a bunch of
grapes, let no one destroy grain, let no one requisition oil, salt, or wood.’ Likewise in Cassiodorus:
‘ Let them live with the provincials under the civil law; let not the spirit of him, who feels that he
is armed, become insolent, because our army as a shield should guarantee quiet to the Romans.’
These rules may be supplemented by the saying of Xenophon, in Book VI of the Anabasis: ‘A
friendly city should not be compelled to give anything against its will.’

4.  In the light of these sayings you would aptly interpret that admonition of a great Prophet, nay,
a greater than a Prophet ‘Extort from no man by violence, neither accuse any one wrongfully; and
be content with your wages.’‘ Similar to this is the .order of Aurelian in the passage of Vopiscus
which has been cited ‘Let each one be satisfied with his allowance, let him live by the spoil of the
enemy, not by the tears of the provincials.’

No one should think that, while it is fine to say these things, they cannot be carried into effect; for
neither would the Divine Man urge them, nor the wise authors of laws prescribe them, if they
believed that such rules could not be enforced. In fact, we must grant that, that can be done which
we see done. Therefore we have adduced examples, to which may be added the notable example
which Frontinus records of Scaurus, that an apple-tree, which the survey had included in the lines
of the camp, was left on the following day, when the army had marched off, with its fruit untouched.

5.  Livy, after relating that the Roman soldiers in the camp at the Sucro had behaved themselves with
too great licence, and that some of them had gone at night to pillage in the neutral land about; them,
adds that everything was done through the greed and licence; of the soldiers and nothing according
to regulation and discipline,’ There is another notable passage of the same writer, when he
describes’‘ the march of Philip through the land of the Denseletae:

They were allies, but from lack of supplies the Macedonians plundered their
territory, just like that of the enemy; for, plundering on all sides, they first devastated
homesteads,,, and then even some villages, to the great shame of the king, when he
heard the voices of his allies calling in vain upon the gods, who are the guardians of
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treaties, and upon his own name.

In Tacitus, the reputation of Pelignus is one of shame, since he plundered allies rather than enemies.
The same author observes that the soldiers of Vitellius were in idleness throughout the Italian
municipalities, and a source of dread to their hosts alone. Also, in Cicero’s passage on the city
praetorship, in his Against Verres, is, this accusation: ‘You gave your attention ‘to the plundering
and harassing of the peaceful towns of the allies, and of our friends.’

6.  At this point I cannot pass without mention the opinion of the theologians, which I think is very
true, that a king, who has not paid what he owes to his soldiers, is responsible for the losses which
in consequence have ensued, not only to the soldiers, but also to his own subjects and their
neighbors, whom the soldiers under pressure of want have treated badly.

III.   What the duty of those at peace is towards belligerents.
1.  On the other hand it is the duty of those who keep out of a war to do nothing whereby he who
supports a wicked cause may be rendered more powerful, or whereby the movements of him who
wages a just war may be hampered, according to what we have said above. In a doubtful matter,
however, those at peace should show themselves impartial to either side in permitting transit, in
furnishing supplies to troops,-‘ and in not assisting those under siege. In Thucydides the Corcyreans
say that it is the duty of the Athenians, if they wish to be impartial, either to prevent the Corinthians
from hiring troops on Attic soil, or to allow them the same privilege.’ Philip, king of Macedon, was
charged by the Romans with having, violated his treaty in two ways, both in having done injury to
the; allies of the Roman people, and in having aided the enemy with soldiers and money.

The same points are stressed by Titus Quintius in a conference with Nabis:

‘Still,’ you say, ‘I have not, strictly speaking, done violence to you and your
friendship and alliance.’ How many times do you wish me to prove that you have
done this? I do not wish to do so at greater length, and I shall sum up the gist of the
matter. By what things, then, is friendship violated? In very truth by these two things,
by treating my allies as enemies, and by allying yourself with the enemy.

2.  In Agathias we read that an enemy is one who does what the enemy wishes; and in Procopius,
that he is counted in the ranks of the enemy who supplies a hostile army with what is directly useful
for war. Demosthenes long ago said: ‘ He who creates and devises the means whereby I may be
captured is my enemy, even if he does not strike me nor hurl a javelin at me.’ Marcus Acilius told
the Epirotes, who had not supported Antiochus with troops, but were accused of having sent him
money, that he did not know whether he should class them as enemies or those at peace. The praetor
Lucius Aemilius censured the people of Teos for having aided the fleet of the enemy with supplies,
and for having promised them wine; adding, that he would treat them as enemies unless they gave
the same to the Roman fleet. And there is recorded a saying of Caesar Augustus: ‘A state, which
receives an enemy, loses the right of peace.’

3.  It will even be of advantage to make a treaty with either party that is waging war, in order that
it may be permissible to abstain from war while retaining the goodwill of either, and to render to
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each the common duties of humanity. We read in Livy: ‘Let them desire peace with either side, as
befits impartial friends; let them not intervene in the war.’ Archidamus, king of Sparta, when he saw
that the Eleans were leaning to the side of the Arcadians, wrote a letter containing only this: ‘It is
a good thing to remain quiet.’
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CHAPTER 18
On Acts Done by Individuals in a Public War

I.   The question whether it is permissible for individuals to do harm to a public enemy is
discussed with special regard to the law of nature, the law of nations, and municipal law.
1.  WHAT I have heretofore said applies chiefly to those who either possess the supreme command
in war or are carrying out public orders. We must also consider what is permissible for an individual
in war, not only according to natural and divine law, but also according to the law of nations.

In his first book On Duties, Cicero says that the son of the Censor Cato had served in the army of
the general Pompilius, but that the legion in which he was serving was disbanded; nevertheless,
since the youth from love of warfare remained in the army, Cato wrote to Pompilius that he ought
to oblige the young man to take the military oath a second time, if he wished him to remain in the
army.  Cato gave as a reason that after the first oath had been cancelled his son could not lawfully
fight with the enemy. Cicero adds the very; words of Cato from a letter to his son, in which he warns
the youth to avoid engaging in battle, for the reason that it is not right for one who is not a soldier
to fight with an enemy.

Similarly we read that Chrysantas, a soldier of Cyrus, received,’ praise because, in an attack on the
enemy, he drew back his sword as soon as he heard the signal for retreat.’ Also Seneca said: ‘He
who disregards the signal for retreat is called a worthless soldier.’

2.  But those are deceived who think that the principle thus stated has its origin in the law of nations.
This becomes clear if you consider that, just as any one is permitted to seize the property of an
enemy, so also, as we have shown above, it is permissible to kill an enemy. For according to the law
of nations enemies are held to be entitled to no consideration. The advice of Cato, therefore, comes
from Roman military discipline, which, according to Modestinus, contained the provision that one
who had not obeyed orders; should be punished with death, even if what he had done turned out
successfully. But one who had fought an enemy outside the ranks: and without the command of the
general was understood to have disobeyed orders, as the instructions of Manlius teach us. The reason
is that, if such disobedience were rashly permitted, either the outposts might be abandoned or, with
increase of lawlessness, the’ army or a part of it might even become involved in ill-considered
battles," a condition which ought absolutely to be avoided.

Consequently Sallust, describing the Roman discipline, says ‘In war punishment is more often
inflicted on those who have fought against the enemy contrary to orders than against those who have
withdrawn from battle too slowly when recalled.’ A certain Spartan, who was on the point of slaying
an enemy, heard the signal for retreat and held back his stroke, giving as the reason, ‘ It is in fact
better to obey the commander than to kill an enemy.’ The reason why a discharged soldier cannot
kill an enemy is thus stated by Plutarch: he is not bound by the military laws, by which those who
are going to fight ought to be bound. According to Arrian, Epictetus, referring to the deed of
Chrysantas just mentioned, said: ‘It seemed to him so much better to obey the will of his commander
than his own.’
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3.  If, however, we regard the law of nature and moral justice, it is apparent that in a lawful war any
person is allowed to do whatever he trusts will be of advantage to the innocent party, provided he
keeps within the proper limits of warfare; nevertheless he is not allowed to make captured property
his own, because nothing is due to him, unless indeed he is enforcing a legal penalty according to
the common law of mankind. From our previous discussion we can understand how this last right
has been restricted by the law of the Gospel.

4.  Now, a command may be either general or particular. A general command is exemplified in the
words which the consul was accustomed to utter in the presence of the Romans in case of an
uprising: ‘ Let those who wish the safety of the state follow me.’ Individual subjects, moreover, in
addition to the right of self-protection, are sometimes given the right to kill in case this is to the
advantage of the state.

II.   What in respect to the enemy is permitted by moral justice to those who are serving in the
army, or fitting out ships, at their own expense.
1.  A special command may be given not only to those who receive pay, but also to those who serve
at their own charges; and -a more important consideration-to those who support a part of the war
with their own expenditures, such as those who fit out and maintain ships at private cost. Such
contributors, in lieu of pay, are generally allowed to hold captured property as their own, as we have
said elsewhere. How far this practice may be extended without the violation of moral justice and
love, is a proper question for discussion.

2.  Justice has regard either for the enemy or for the state itself with which an agreement is made.
We have said that possession of all things, which can support war, may be taken from the enemy for
the sake of security, but under the condition of making restitution. Indeed absolute ownership may
be acquired in compensation for that which is due to a state waging a lawful war, either, from the
beginning of the war or from a later act, whether the property belongs to the hostile state or to
individuals, even though the individuals themselves be guiltless; the property of the guilty may, be
taken away and acquired by the captors as a means of imposing’ a penalty. Enemy goods will
therefore become the property of those who are conducting at their own expense a part of the war,
so far as this affects the enemy, provided that the limit which I have mentioned b e not exceeded;
whether the limit has been reached ought,, to be decided by a fair-minded judgement.

III.   What in respect to their own state is lawful for those who are serving in the army, or fitting
out ships, at their own expense.
As regards their own state the arrangement with such contributors, will be just, according to the
standard of moral justice, if there’‘ shall be equality in the contract, that is, if the expenses and
dangers, shall be as great as the chance of booty. For if the expectation of booty shall be much
greater, whatever shall be acquired in excess ought to be restored to the state. The case is like that
of a man who has bought at a very low price a cast of the net, which is, indeed, of uncertain value,
but is easy to make and warrants the expectation of a great catch of fish.

IV.   What the rule of Christian love demands of such persons.
Even when justice, strictly speaking, is not violated, one may sin against the duty which consists of
loving others, especially the duty prescribed by the Christian law. A case of this character might
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arise if it should be apparent that plundering by such persons would not’ be especially harmful to
the enemy as a whole, nor to the king, nor, to those who are in fact guilty, but would harm innocent
persons, and in fact to such an extent that it would plunge them into the greatest misfortunes, into
which it would be the negation of mercy to cast those who are privately indebted to us. Now if to
this, is added the consideration that such plundering will have no notable effect in ending the war,
or in weakening the public strength of the enemy, then gain acquired solely in consequence of the
unhappy condition of the times’ ought to be considered unworthy of a just man, and especially of
a Christian.

V.   How a private war may be mingled with a public war.
Sometimes it happens that a private war arises in connection with a public war; as, for example, if
a person has fallen among enemies and his life or property is endangered. In such cases the rules
should be observed which we have elsewhere stated in regard to the limit permissible in
self-defense.

Public authority, again, is wont to be joined with private advantage; a case would be if a person who
had suffered a great loss at the hands of the enemy should obtain the right of collecting damage from
the enemy’s property. The right in that case must be defined in accordance with the principles stated
above in regard to the taking of security.

VI.   The obligation resting upon a person, who has done harm to the enemy without orders, is
set forth with a distinction.
But if a soldier or any other person, even in a just war, has burned houses belonging to the enemy,
has devastated fields, and caused losses of this character without orders, when, furthermore, there
was no necessity or just cause, the theologians rightly hold that he is bound to make good the losses.
I am, however, justified in adding, what was omitted by them, ‘when there was no just cause’; for
if there is such a cause he will perhaps be answerable to his own state, whose laws he has
transgressed, but not likewise to the enemy, to whom he has done no legal wrong.

This is not unlike the reply made by a certain Carthaginian to the Romans who were demanding the
surrender of Hannibal:

I consider that the question at issue is not whether Saguntum was attacked in
accordance with a decision of an individual or of the state, but whether it was
attacked rightfully or wrongfully. For the question whether our citizen acted in
accordance with our decision, or his own, is our business, and to us belongs the
punishment of a citizen of ours. The subject of discussion between you and us is
merely, whether under our treaty the attack was permissible.
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CHAPTER 19
On Good Faith Between Enemies

I.   Good faith is to be kept with enemies of every description.
1.  WE have said that, in respect to character and extent, what is permissible in war is considered
either absolutely or with reference to a previous promise. The first part of the subject has now been
finished; there remains the latter part, which concerns the good faith of enemies with one another.

Silius Italicus, a Roman consul, has well said:

And best is he
In military service, who from first to last
Maintains good faith in wars.’

Xenophon in his oration On Agesilaus says: ‘So great and excellent a thing it is in all men, to be
sure, but especially in the case of generals, to be and to be considered respecters of good faith.’

In his fourth speech On Leuctra Aristides says: ‘Those who are devoted to justice are especially
revealed in the maintenance of peace and other public agreements.’ As Cicero, in fact, rightly
declared in his On Ends, there is no one who does not approve and praise the quality of mind by
which not only is no advantage sought but good’ faith is kept even to one’s disadvantage.

2.  Public faith, as Quintilian the father remarks, makes truces between armed foes and preserves the
rights of states that have surrendered. In another passage the same author says: ‘Good faith is the
strongest bond in human affairs; good faith is held in sacred esteem between enemies.’ Similarly
Ambrose also: ‘Therefore it is clear that even in war good faith and justice ought to be preserved.’
Again, Augustine declares: ‘When faith is pledged, it must be kept even with an enemy against
whom war is being waged.’

Those who are enemies do not in fact cease to be men. But all men who have attained to the use of
reason are capable of possessing a right which has its origin in a promise. In Livy Camillus says that
he had such an alliance with the Faliscans as nature had produced.

3.  From the association of reason and speech arises that binding force of a promise with which we
are dealing. Because we have previously said that, in the opinion of many, lying to an enemy is
either permissible, or free from wrong, it must not be thought that this view can be extended with
like reason to pledged faith. For the obligation to speak the truth comes from a cause which was
valid before the war, and may, perhaps, in some degree, be removed by the war; but a promise in
itself confers a new right.

Aristotle recognized this distinction when, treating of veracity, he said: ‘We are not speaking of the
person who is truthful in agreements and in those matters which have to do with justice and
injustice. For these belong to a different virtue.’

4.  Of Philip of Macedon Pausanias says: ‘No one would rightly call him a good general who
habitually disregarded oaths, broke treaties at every opportunity, and dishonored good faith more
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than all other men.’ Valerius Maximus has this characterization of Hannibal: ‘He declared war
openly on the Roman people and Italy, but he waged war more bitterly against good faith herself,
having delight in lies and deception as if in noble virtues. For this reason it has come to pass that,
though otherwise he might have left the memory of a noble name, it is doubtful whether he ought
to be considered an extraordinarily great or extraordinarily bad man.’ According to Homer the
Trojans, troubled in conscience, thus accuse themselves:

Now breaking sacred pledges
And sworn good faith we fight; for us a crime is war.

II.   Refutation of the view that faith ought not to be kept with pirates and tyrants.
1.  Already in our previous discussion we have said that we ought not to accept the principles laid
down by Cicero: ‘We should have no relations with tyrants, but rather the most absolute separation’;
again, ‘A pirate is not classed in the number of regular enemies; with him there is no bond of good
faith, and he does not respect a common oath.’ Seneca, too, said of a tyrant: ‘When the relationship
of human rights was broken off, every bond, that bound him to me, was severed.’

From such a source arose the error of Michael of Ephesus, who in his commentary on the
Nicomachean Ethics said that the violation of the wife of a tyrant did not constitute adultery.’ By
a like error certain teachers of the Jews have made a similar statement about foreigners, whose
marriages they considered void.

2.  Nevertheless Gnaeus Pompey finished the war with the Pirates in great part by means of treaties,
promising to them their lives, and places in which they might live without plundering. Sometimes
also tyrants have restored liberty after having agreed to immunity. In the third book of the Civil War
Caesar writes that the Roman commanders made an agreement with the brigands and deserters who
were in the Pyrenees mountains. Who will say that, if an agreement of any sort had been made, no
obligation would have arisen from it?

Such agreements do not in fact share in that special community of legal obligations which the law
of nations has introduced between enemies engaged in a formal and complete war. But because their
authors are human beings they have a common share in the law of nature, as Porphyry has rightly
maintained in his work On Abstaining from Animal Food. From this follows the consequence that
the agreements must be kept. Thus Diodorus relates that Lucullus kept faith with Apollonius, a
leader of runaway slaves, and Dio writes that Augustus, in order not to violate good faith, paid to
the brigand Corocotta, who had delivered himself up, the reward placed on his head.

III.   Answer to the argument drawn from the fact that such persons deserve punishment, and the
proof that this is not taken into account when they have been treated with.
1.  But let us see if a more plausible view can be presented than that expressed by Cicero.

The first consideration is that, as we have elsewhere explained, if we take into account the law of
nature, atrocious criminals, who do not belong to any state, can be punished by any person
whatsoever. But those who can be punished with the loss of life can also be deprived of their
property and rights, as the same Cicero rightly said: ‘It is not contrary to nature to despoil, if you
can, the person whom it is lawful to kill.’ Among the rights of such a person is the right arising from
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a promise. This right, therefore, can also be taken from him as a penalty.

I answer that the reasoning would hold good if one had not treated with the person in question as
a malefactor; but if at any time we have treated with such a person as such’ we ought to consider that
we have been treating in regard to the remission of the punishment belonging to his condition. The
fact is, as we have said elsewhere, that that explanation must always be assumed which prevents an
act from becoming without effect.

2.  According to Livy, Nabis made an apt reply when Quintius Flamini[n]us reproached him with
being a tyrant: ‘As regards this title, I can reply that, whatever I am, I am the same that I was when
you yourself, Titus Quintius, made the alliance with me.’ Later he says: ‘ I had already done these
deeds, whatever they are, when you made the alliance with me.’ He adds: ‘If I had changed in
anything, then I ought to offer an explanation of my lack of consistency; but since you are changing,
you ought to offer an explanation of your inconstancy.’

In an address of Pericles to his fellow-citizens, according to Thucydides, there is a passage of similar
purport: ‘ We shall permit the allied states to be free, if they were so at the time when the treaty was
made.’

IV.   The fact that a promise has been extorted through fear presents no obstacle, if the fear was
not felt as a personal fear by him who made the promise.
Next, the objection, which I mentioned elsewhere, may be brought forward, that the person who has
caused a promise to be made through fear is bound to free the promisor, for the reason that he has
caused the loss unjustly; that is, by means of an action opposed to the nature both of human liberty
and of an act which ought to be free.

Though we admit that this is sometimes the case, yet it does not cover all promises made to
brigands. For in order that the person, to whom a promise has been made, should be bound to free
the promisor, it is necessary that he himself should have caused the promise by an unjust fear. If
therefore any one has promised a ransom in order to release a friend from captivity, he will be bound
to pay; for the fear did not affect the person who came of his own freewill to make the agreement.

V.   Or, if an oath has been given, the fact that a promise has been extorted through fear presents
no obstacle, although in the case of a brigand such an oath is violated with impunity so far as
men are concerned.
There is the further consideration that a person who has made a promise under the compulsion of
an unjust fear can be obligated if the sanction of an oath has been added. For, as we have said
elsewhere, a man is thereby bound not only to man but also to God, and in relation to Him fear
makes no exception. Nevertheless it is true that the heir of the promisor is not held by such a bond
alone, because, according to the primitive law of ownership, those things which belong to the
commercial relations of life pass to the heir, but these do not include a right sought from God, as
such.

This, again, must be repeated from an earlier statement, that if any one violates a sworn or unsworn
pledge given to a brigand he will not on that account be liable to punishment among other nations.
For because ‘of the hatred of brigands the nations have decided to overlook illegal acts committed
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against them.

VI.   The same rules are applicable in relation to rebellious subjects.
What shall we say regarding wars of subjects against their kings and other sovereign authorities?

That subjects do not have the right to employ force, even though they have a cause which in itself
is not unjust, we have shown elsewhere. Sometimes even the injustice of their cause, or the baseness
of their resistance, may be so great that they may be punished severely. Nevertheless, if they have
been treated with as one would treat deserters or rebels, punishment cannot be inflicted contrary to
a promise, as we have just stated.

In their scrupulousness the ancients held that faith must be kept even with slaves; in fact it was
believed that the Lacedaemonians had drawn down upon themselves divine anger because they had
killed the Taenarians, their slaves, contrary to agreement. Also Diodorus Siculus notes that the faith
pledged to slaves at the shrine of the Palici had never been violated by any master. Moreover it will
be possible to nullify here also the exception allowed in case a promise was made by reason of fear,
if the promise has been confirmed by an oath; so the plebeian tribune, Marcus Pomponius,’ kept the
promise which had been made to Lucius Manlius under the influence of fear, because he was bound
by an oath.

VII.   The special difficulty presented by promises made to subjects under the right of eminent
domain.
At this point, in addition to the difficulties previously met with, a special difficulty is presented by
the right of passing laws and the right of eminent domain over the property of subjects; this right
belongs to the state, and is exercised in its name by the one who holds supreme authority. If in fact
this right covers all the possessions of subjects, why does it not cover also the right arising from a
promise in war? If this be conceded, it appears that all such agreements will be void, and therefore
there will be no hope of ending a war excepting through victory.

But, on the contrary, we must note that recourse is had to the right of eminent domain, not
indiscriminately, but only in so far as this is to the common advantage in a civil government, which,
even when regal, is not despotic. But in most cases it is to the common advantage that such
agreements be kept; and what we have said elsewhere about the preservation of the existing
government applies here also. An additional point is that, when circumstances demand the
enforcement of this right, compensation ought to be given, as will be explained later.

VIII.   It is shown also that such promises may be confirmed by an oath of the state.
1.  Moreover treaties may be sanctioned by an oath taken not only by a king or a senate, but also by
the state itself. Thus Lycurgus made the Lacedaemonians take oath to his laws, and Solon the
Athenians; and in order that the oath might not become invalid on account of the change of persons
it was repeated annually.

If such repetition is in fact kept up, there will be no necessity of withdrawal from the promise, even
for the sake of the public advantage; for not only may a state yield its own right, but  words can be
made so clear as to admit of no exception. Valerius Maximus thus addresses Athens: ‘Read the law
which holds you bound by oath.’ This kind of laws, by which the Roman people was itself in



Hugo Grotius: The Law of War and Peace (1625) Page 530

©  Copyright 2005 Lonang Institute

conscience bound, as Cicero explains in the speech For Balbus, the Romans called ‘sacred.’‘

2.  A rather obscure discussion bearing upon this subject is found in the third book of Livy, where
he says that in the opinion of many interpreters of the law the tribunes were inviolable, but not
likewise the ediles, judges, and decemvirs; yet, if harm should be done to any of the latter, an
unlawful act was committed. The reason for the distinction is that the ediles and the others were
protected by the law alone; moreover, what the people had voted last prevailed, and so long as the
effect of the law lasted no one could lawfully act in opposition to it. The tribunes, on the contrary,
were protected by a public religious obligation of the Roman people; for an oath had been taken
which could not be annulled by those who had sworn it, without violating religious scruple.
Dionysius of Halicarnassus says: ‘Brutus summoned an assembly and advised the citizens to make
this magistracy inviolable, not only by law but also by an oath, and all so voted.’ That is the reason
why the law is called sacred.

In consequence good men disapproved of the act of Tiberius Gracchus when he removed Octavius
from the tribuneship, though he declared that the tribunician power received its inviolability from
the people and not against the people. Therefore, as I have said, both a state and a king can be bound
by an oath, even in the case of subjects.

IX.   Or, promises are binding if a third person, to whom the promise is made, enters into the case.
But also a promise will be made with binding force to a third person, who has not inspired fear. We
shall not investigate how or to what extent he may be interested in the promise; these are subtle
distinctions belonging to the Roman law. By nature, in fact, it is important for all men to have regard
for other men. Thus we read that by the peace made with the Romans Philip was deprived of the
right of visiting cruelty upon those Macedonians who had revolted from him in war.

X.   How the political character of a state may be changed.
Further, we have shown elsewhere that states of mixed character sometimes exist; and just as by
agreement states may pass from one pure form into another, so they may pass also into a mixed
form. Similarly those who had been subjects may begin to hold sovereign power, or at any rate some
part of it, together with the free right to defend that part by force.

XI.   Fear does not justify an exception in respect to a war that is formal according to the law of
nations.
1.  A formal war, that is a war publicly declared on both sides, has not only other characteristics in
respect to legal right but also this characteristic in particular, that all promises made in the course
of the war, or for the purpose of terminating it, are valid to the extent that they cannot be made void
by reason of a fear unjustly inspired, except with the consent of the party to whom the promise has
been made. For just as many other things, though they may not be devoid of fault in some degree,
are considered lawful according to the law of nations, so also the fear which in such a war is inspired
on both sides.

Unless this rule had been adopted, no limit nor termination could have been fixed for such wars,
which are extremely frequent. Yet it is to the interest of mankind that such bounds be set. This may
be understood to be that law of war which Cicero says must be observed with an enemy. Elsewhere
Cicero declared that an enemy retains rights in war, obviously referring not only to rights arising
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from the law of nature, but also to certain rights which have arisen from the general consent of
nations.

2.  From this nevertheless it does not follow that the party who has extorted some such promise by
an unlawful war can retain what he has received without violating the honor and duty of a good man,
or even can compel the other to hold to the agreement, whether sworn to or not. For essentially and
in its nature the transaction remains unjust. This essential injustice of the action cannot be removed
except through a new and absolutely free consent.

XII.   What is to be understood regarding such a fear as the law of nations recognizes.
But my statement that the fear inspired by a formally declared war is considered lawful ought to be
understood of such a fear as is not disapproved by the law of nations. For if anything has been
extorted by the fear of rape, or by terrorizing of any other sort which involves violation of pledged
faith, it will be nearer the truth to say that the case has been brought within the scope of the law of
nature; the force of the law of nations does not extend to such a fear.

XIII.   Faith must be kept even with the faithless.
1.  I have previously said, in the general treatment of promises, that faith must be kept even with the
faithless. Ambrose, too, holds the same opinion; he thinks that beyond question the maintenance of
good faith should be extended even to treacherous enemies, such as the Carthaginians, with whom
the Romans kept faith inviolably. On this point Valerius Maximus remarks: ‘The Senate did not take
into consideration those to whom the obligation was being discharged.’ Sallust, again, says: ‘ In all
the Punic wars, although the Carthaginians both in time of peace and in periods of truce had
committed many atrocious wrongs, the Romans themselves never took advantage of an opportunity
to do such deeds.’

2.  Of the treaty-breaking Lusitanians, whom Sergius Galba had deceived by a new treaty and then
slaughtered, Appian says ‘In avenging perfidy with perfidy he imitated the barbarians in a manner
inconsistent with the dignity of Rome.’ On this charge the same Galba was afterward accused by the
plebeian tribune Libo. In giving an account of the matter, Valerius Maximus says: ‘Pity and not
justice ruled that trial, since the acquittal, which could not have been, granted to innocence, was
given out of regard for his children.’ Cato had written in the Origins that Galba ‘would have been
punished if he had not made use of his children and his tears.’

XIV.   Faith does not have to be kept if the condition changes; and this takes place if the other
does not keep his part of the agreement.
At the same time the fact should be recognized that in two ways one may be free from breach of
faith and yet not do what was promised if the condition ceases, and if compensation is given. The
cessation of the condition does not in reality free the promisor, but the result shows that there is no
obligation, since this was entered into only under the condition.

To this principle we must refer the case which arises if the other party has not fulfilled what he on
his part was bound to carry out. For the individual items of one and the same agreement seem to be
related in respect to the two sides after the manner of a condition, as if it had been stated in this way:
I will do thus and so if the other does what he has promised. Thus Tullus, replying to the Albans,
‘calls the gods to witness, which of the two peoples first rejected and dismissed the envoys
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demanding restitution, in order that they may visit on that people all the losses of the war.’ Ulpian
says: ‘He’ will not be liable as a partner who has renounced a partnership for the reason that a
certain condition, on which the partnership was formed, is not complied with in relation to him.’ For
this reason, whenever the intent is different, it is usually expressly stated that if anything is done
contrary to this or that provision the others nevertheless will remain valid.

XV.   Faith does not have to be kept in case a just compensation is tendered in return.
The origin of compensation I indicated elsewhere,’ when I said that if anything is ours or is due to
us, and we cannot otherwise obtain it from him who has it or owes it to us, we can accept an
equivalent amount in something else. From this it follows the more clearly that we may keep what
is in our possession, whether it be corporeal or incorporeal. Therefore what we have promised will
not have to be fulfilled if the value involved is no greater than that of our property which is
wrongfully in the possession of the other.

In the sixth book On Benefits Seneca says:

So a creditor often loses his suit to his debtor when on another account he has taken
more than he tries to secure from the debt. For the judge sits between the creditor and
the debtor to say, ‘You have loaned him money; what then? . . . You have possession
of a field which you did not buy; after an adjustment of values, you, who came as a
creditor, depart as a debtor.’

XVI.   Faith does not have to be kept in case a just compensation is tendered in return, even if this
is on another contract.
The same principle will hold if the party with whom I have dealings owes as much or more under
another agreement, and I am not able otherwise to secure what is due to me. In the law courts, as the
same Seneca says,’ different actions are separated, and the causes of action are not mixed. But, as
noted in the same passage, those cases are guarded by definite statutes which it is necessary to
observe: a law must not be mixed with a law; we must go whither we are led. The law of nations
does not recognize those distinctions; in the cases which fall within its scope there is no other hope
of acquiring one’s right.

XVII.   Faith does not have to be kept in case damage has been done.
The same principle will have to be applied if the party who insists on the fulfilment of a promise has
not carried out his part of the agreement, but has inflicted damage. In the passage just cited Seneca
says: ‘A landowner who has trampled down the crop or cut down the trees of his tenant has no legal
right over the tenant, even though the lease is uncancelled, not because he has received what had
been agreed upon, but because he himself was the cause of his not receiving it.’ Presently Seneca
adds other examples ‘You have driven away his cattle and killed his slave.’ And again: ‘It is
permissible for me to compare how much each one has assisted me, how much he has injured me,
and then to declare whether he is more indebted to me or I to him.’

XVIII.   Furthermore, faith does not have to be kept when something is due as a penalty.
Finally, what is due as a penalty can be taken in lieu of what has been promised. This is explained
at length in the passage already quoted: ‘On the one hand favor is due for a benefit, on the other
vengeance for an injury. Gratitude is not due to him from me, nor punishment to me from him; the



Hugo Grotius: The Law of War and Peace (1625) Page 533

©  Copyright 2005 Lonang Institute

indebtedness on both sides is cancelled.’ Presently Seneca adds: ‘ After a comparison has been made
between the favors and the injuries, I shall see whether anything more is due to me.’

XIX.   How these principles become applicable in war.
1.  just as in case an agreement has been made between contesting parties, while the suit is in
progress, neither the action which gave rise to the suit, nor the losses and damages of the suit, can
be used as an offset for what was promised, so, while a war lasts, compensation cannot be given for
what originally caused the war, nor for what is customarily arranged in accordance with the laws
of war among nations. For the nature of the business, that it be not void of effect, shows that the
agreement was made without consideration of the controversies which led to the war. Otherwise,
in fact, there would be no agreement which could not be lightly set aside.

To this conclusion I may not inaptly apply the observation of the same Seneca, whom I have several
times quoted: ‘ Our ancestors accepted no excuse, in order that men might know that good faith must
by all means be preserved. It was in fact better that even a just excuse from a few should not be
accepted, than that any sort of an excuse should be tried by all.’

2.  What, then, can be used as an offset to that which was promised? Undoubtedly whatever the other
party owes, even under the terms of another agreement entered into during the war; or, it may be
reckoned as an offset if he has caused damage during a truce, or has failed to respect the inviolability
of ambassadors, or has done anything else which the law of nations condemns between enemies.

3.  Nevertheless the observation should be made that the adjustment is arranged between the same
parties, and in such a way that the right of a third party is not infringed; yet so that the goods of
subjects, as we have said elsewhere, are held by the law of nations to be liable for the debt which
the state owes.

4.  We add this also, that it is characteristic of a noble mind to abide by treaties even after an injury
has been suffered. For this reason the wise Hindu Iarchas praised the king who, although wronged
by an allied neighbor, ‘did not withdraw from his sworn pledge, saying that he had sworn in so holy
a manner that he would not harm the other even after suffering wrong.’

5.  Almost all the questions which are wont to arise concerning the faith accorded to an enemy can
be settled if we follow the rules already laid down in our discussion not only of the force of promises
of all kinds, or of a special oath, or of a treaty and sponsions, but also of the rights and obligations
of kings, and the interpretation of ambiguous statements. Nevertheless, in order that the application
of the foregoing principles may be more plain, and that our discussion may be extended to cover
whatever else is in dispute, I shall not hesitate to touch on the special questions which are more
common and which more generally demand attention.
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CHAPTER 20
On The Good Faith of States, by Which War Is Ended; Also on the

Working of Peace Treaties, on Decision by Lot, on Combat by
Agreement; on Arbitration, Surrender, Hostages, and Pledges

I.   Division of good faith between enemies, according to the order of what follows.
Understandings between enemies rest upon a promise expressed or implied.

An express promise is either public or private. If public it is imputed either to the supreme authority
or to subordinate powers. That which is imputed to the supreme authority either puts an end to war
or maintains its force while the war lasts.

Among the factors which terminate a war some are looked upon as principal, others as accessory.
Those are principal which themselves end the war by their own action, as treaties, or by the consent
to refer to something else, such as the drawing of lots, the issue of combat, or the decision of an
arbitrator. Of the last three the first rests on pure chance, while the other two combine chance with
strength of mind or body, or with capacity of judgement.

II.   In a monarchy the right to make peace belongs to the king.
Those who have the right of initiative in conducting a war have the right to enter into treaties for the
purpose of ending it. Each, in fact, is the manager of his own affairs. From this it follows that in a
war which is public on both sides the right to end it belongs to those who have the right to exercise
supreme power. In a true monarchy, therefore, this will belong to the king,’ provided also the king
has unrestricted power.

III.   What if the king is an infant, insane, a captive, or in exile.
1.  A king who is of such an age that he does not possess maturity of judgement (in some kingdoms
such an age is defined by law, elsewhere it will have to be determined by a more probable estimate)
or a feeble-minded king cannot make peace.

The same principle will apply to a king in captivity, provided; he possesses a kingly authority which
had its origin in the consent, of the people. It is, in fact, not credible that sovereignty was conferred
by a people on such terms that it could be exercised by one who is not free. Therefore in this case
also not the undivided sovereignty indeed,’ but the exercise, and, as it were, the guardianship of it,
will belong to the people, or to the one to whom the people has entrusted it.

2.  Nevertheless, if a king even in captivity has pledged anything of his own private possessions, the
pledge will be valid, in accordance with the principle set forth in what we shall state concerning
private agreements.

But if a king shall be in exile, will he be able to make peace? Surely so, if it be established that he
is not living under constraint; otherwise his condition will differ too little from that of a captive, for
there are captives also who are loosely guarded. Regulus refused to give his opinion in the senate,
saying that he was not a senator so long as he was bound by an oath to the enemy.
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IV.   In an aristocracy or a democracy the right of making peace belongs to the majority.
In accordance with what we have said elsewhere, in aristocratic or democratic governments the right
of making treaties will belong to the majority; in the former case, the majority of the public council,
in the latter, the majority of the citizens who according to custom have the right to vote.

Accordingly, treaties so made will be binding even on those who have voted against them. Livy
says: ‘ When a treaty has once been voted it will have to be defended as a good and advantageous
treaty by all, even by those who were previously opposed to it.’ Dionysius of Halicarnassus states
the case thus: ‘ What the majority has voted must be obeyed.’ Appian says: ‘All, without admitting
any excuse, are bound to obey the decree.’ Says Pliny: ‘All had to observe what the majority had
approved.’ Peace, moreover, is of advantage also to those whom it obligates, if they so wish.

V.   Now the sovereignty, or a part of the sovereignty, or the property of the realm may be validly
alienated for the sake of peace.
1.  Let us now see what the things are which may be made subject of a treaty.

Kings, such as the majority now are, are not able to alienate by treaty either the whole sovereignty
or a part of it, since they hold their royal authority not as a patrimony, but as if in usufruct. Even
before they receive the kingship, while the people are still superior to them, such acts can be
rendered entirely void for the future by a public statute, so that they cannot give rise to any
obligation in the king’s interest. And it is to be believed that the people have so willed; for
otherwise, if the act were binding on the contracting party to his interest, the goods of subjects might
be taken for the king’s debts, and it would follow that the provision against the alienation of the
sovereignty would be in vain.

2.  In order, therefore, that the undivided sovereignty may be transferred in a valid manner, the
consent of the whole people is necessary. This may be effected by the representatives of the parts
which are called the estates.

In order to validly alienate any part of the sovereignty there is need of a twofold consent, that of the
whole body, and in particular the consent of that part of which the sovereignty is at stake, since
without its consent it cannot be separated from the body to which it has belonged. Yet in case of
extreme and in other respects unavoidable necessity the part itself will probably transfer the
sovereignty over itself in a valid manner without the consent of the whole people, because it is to
be believed that that power was reserved when the body politic was formed.

3.  In patrimonial kingdoms, however, there is nothing to prevent a king from alienating his crown.
Yet it may happen that such a king would not be able to alienate a part of the sovereignty, if indeed
he has received the kingdom as his property on the condition of not dividing it. But the property
described as royal may be, included in the patrimony of the king in two ways, either separately, or
indivisibly united with the kingdom itself. If included in the latter way, it may be transferred, but
only with the transfer of the crown itself; if separately, it may be transferred separately.

4.  But kings who do not hold their kingship in patrimony seem hardly to have been granted the right
of alienating the property of the realm, unless this right plainly appears as arising from some early
law, or has never been considered contrary to custom.
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VI.   How far the people, or his successors, are bound by a peace made by a king.
We have elsewhere stated how far the people, and at the same, time also the successors of the king,
are bound by his promise, to wit: so far as the power of creating binding obligations was included
in his sovereignty. This ought neither to be given unlimited range, nor to be confined within too
narrow limits,’ but ought to be so understood that what is based on good reason may be accepted
as valid.

The case will plainly be different if a king is at the same time the absolute master of his subjects,
and has received a sovereignty akin to that of a household rather than to that of a state. Such are
kings who have reduced to slavery people conquered in war; or a king who does not indeed have
ownership of persons but of their property, as Pharaoh in the land of Egypt, in consequence of
purchase; and others, who have taken strangers into their private possession. For here the right added
to the royal power establishes the validity of that which could not be maintained as valid by the right
of the king alone.

VII.   In arranging peace the property of subjects can be given up for the sake of the public
advantage, but with the obligation of making good the loss.
1.  This question also is frequently discussed: in the effort to secure peace, what conclusion
regarding the property of subjects maybe adopted by kings who have no other right over the property
of their subjects than that inhering in the royal power?

I have said elsewhere that the property of subjects belongs to the state under the right of eminent
domain; in consequence the state, or he who represents the state, can use the property of subjects,
and even destroy it or alienate it, not only in case of direct need, which grants even to private
citizens a measure of right over others’ property, but also for the sake of the public advantage; and
to the public advantage those very persons who formed the body politic should be considered as
desiring that private advantage should yield.

2.  But, we must add, when this happens, the state is bound to make good at public expense the
damage to those who lose their property; and to this public levy the person himself who suffered the
loss will contribute, if there is need.

The state, furthermore, will not. be relieved of this burden if perchance it is not equal to the payment
at the time; but whenever the means shall be at hand the obligation will reassert itself as if merely
held in suspense.

VIII.   What in regard to property already lost in war?
I do not admit without modification the statement of Fernando Vazquez, that the state ought not to
take upon itself the loss already caused by a war, for the reason that the law of war permits such
damages. For that law of war has reference to other peoples, as I have explained elsewhere, and in
part applies to the relationships of enemies but not to those of citizens with one another. Since
citizens of a state are associates, it is right that they should share the common losses which are
suffered by reason of their association. Obviously, also, the municipal law may expressly provide
that there shall be no right of action against the state for property lost in war, to the end that each
individual shall defend his property with greater energy.
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IX.   No distinction is here made between property acquired under the law of nations and under
the municipal law.
Some make a broad distinction between property which belongs to citizens by the law of nations and
that which belongs to the same persons by municipal law; in consequence they grant to the king a
more unrestricted right over property owned under the law of nations, even to the extent of taking
it away without cause and without compensation, while they admit no such right in the case of
property held by the law of nature.

This distinction is. wholly erroneous, for ownership,, no matter’ from what cause it has arisen,
always has effects originating in the law of nature; consequently it cannot be taken away except as
the result of causes which are inherent in ownership by its very nature, or arise from an act of the
owner.

X.   From the point of view of foreigners public advantage is presumed.
Now this doctrine, that the property of individuals should not be given up except for the public
advantage, has reference to the king and his subjects, just as the other doctrine regarding
compensation for loss has reference to the state and individuals. The act of the king is in fact.
sufficient for foreigners, who make agreements with him, not only by reason of the presumption
established by the dignity of his person, but also in accordance with the law of nations, which
permits the property of subjects to be made liable by the act of the king.

XI.   General rule for the interpretation of peace covenants.
1.  In the interpretation of peace covenants the observation should be made that, as we have
previously stated, the more favorable a condition is, the more broadly it is to be construed, while the
further a condition is removed from a favorable point of view the more narrow is the construction
to be placed upon it.

If we have in view the law of nature, the most favorable condition seems to rest on this principle,
that each shall obtain what belongs to him, which the Greeks have expressed by εκαστον εχειν τα
εαντου; hence the interpretation of ambiguous clauses ought to be directed to the end that the party
who had a just cause of war should obtain that for which he took up arms, and should likewise
recover for damages and costs, but that he should not also recover anything by way of penalty, for
that would arouse more hatred.

2.  Since, however, it is not customary for the parties to arrive at peace by a confession of wrong,
in treaties that interpretation should be assumed which puts the parties as far as possible on an
equality with regard to the justice of the war.

This is usually accomplished in one of two ways; either the possession of property, which has been
disturbed by war, is adjusted in accordance with the former right of ownership’ [status quo ante
bellum], the expression used in the speech of Menippus where he discusses the different kinds of
treaties; or, things remain as they are [uti possidetis], and this the Greeks call ‘ holding what they
have.’

XII.   In doubtful cases it is believed that the understanding is that things remain as they are; how
this ought to be interpreted.
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1.  Of the two ways mentioned, in case of doubt the presumption  is in favor of the second, because
it is easier and does not introduce a change. Hence the rule laid down by Tryphoninus, that in peace
the right of postliminy applies only to those captives who have been expressly mentioned in the
treaty, as we have stated above, where it was shown by sound arguments that Faber’s emendation
of the text was correct. So also deserters will not be surrendered unless that is in the agreement. For
we receive deserters by the law of war; that is, according to the law of war we are allowed to admit
and enrol on our side the one who changes allegiance. Under such an agreement the other things
remain in the hands of the possessor.

2.  In such cases, however, the word possession is understood not according to municipal law but
according to the law of nature. For in wars the fact of possession suffices, and nothing else is
considered. Moreover we have said that lands are so held if they have been enclosed by
fortifications; for temporary possession, as in the case of a stationary camp, is here not to be taken
into account. In his speech for Ctesiphon Demosthenes says that Philip hastened to seize what places
he could, knowing that, as matters stood, after the conclusion of peace he would retain what he held.

Incorporeal possessions are not retained except through the things to which they belong, as the
servitudes of lands, or through the persons who possess them, provided that the rights do not run
with land which formerly belonged to the enemy.

XIII.   What if an agreement has been made, that all things are to be restored to the condition in
which they were before the war?
In the first kind of agreement, in which possession disturbed by the war is restored, we must note
that the last possession, which existed before the war, is meant; nevertheless with the understanding
that private persons who have been dispossessed may institute legal proceedings either by
possessory action or by a claim for damages.

XIV.   In such cases those who previously were free and of their own accord became subject to
another are not restored.
But if any free people has of its own will yielded to one of the belligerents, restitution will not be
applicable to it; for restitution applies only to those things which are accomplished by force, or fear,
or in other ways through deceit permissible only against an enemy. So when peace was made among
the Greeks the Thebans retained Plataea,’ saying ‘that they held that place not by force, nor by
betrayal, but by the free choice of those to whom it belonged.’ With equal right Nisaea remained in
the possession of the Athenians. Titus Quinctius made use of the same distinction in relation to the
Aetolians, saying ‘That is the rule for captured cities; of their own accord the cities of Thessaly came
under our sway.’

XV.   In case of doubt damages caused by war are considered as remitted.
If no other agreement has been made, in every peace it ought to be considered settled that there shall
be no liability on account of the damages which have been caused by the war. This is to be
understood also as to damages suffered by private persons; for such damages also are the result of
war. In case of doubt it is presumed that the belligerents intended to make such an agreement that
neither would be condemned as guilty of injustice.

XVI.   The principle stated does not apply to what was owed to individuals before the war.
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Nevertheless we ought not to consider that debts, which were owed to individuals at the outbreak
of war, have been cancelled. For cancellations of debts are not obtained by the law of war, but their
collection has only been hindered by the war. When, therefore, the hindrance has been removed,
they retain their full force. Although we should consider that no one ought easily to be deprived of
the rights which he possessed before the war (for, as Cicero rightly says, commonwealths and states
were established especially on this account, that individuals might be secure in holding what
belonged to them), yet this must be understood in the case of those rights which arise from the
inequality of things.

XVII.   In case of doubt also punishments, which were publicly due before the war, are
considered as remitted.
The same principle does not apply to the right to inflict punishment.’ For this right, in so far as it
concerns kings or peoples, ought to be considered as held in abeyance, from fear that the peace will
not be a perfect peace if it leaves the old causes for war.

Wherefore acts not known will also here be included under the general terms, as the case of the
Roman traders who, as Appian relates, were drowned by the Carthaginians without the knowledge
of the Romans. Dionysius of Halicarnassus declares that the best reconciliations are those which do
away with the anger and the remembrance of the injuries. In his Plataic Oration Isocrates says ‘In
peace it is not fitting to follow up former wrongs.’

XVIII.   What of the right of private persons to inflict punishments?
As to the right of private persons to inflict punishment, the reason is not so strong for thinking that
it should be held in abeyance, because it can be enforced through the courts without war.
Nevertheless, since this right is not so clearly ours as that which arises from inequality, and
punishments always cause hatred, a slight extension of the scope of the words will suffice to suggest
that this right also may be understood to have been given up.

XIX.   A right, which was publicly alleged before the war, but was in dispute, is easily understood
to be in abeyance.
What I have said, that a right which existed before the war ought not easily to be considered
annulled, should be firmly maintained with respect to the rights of individuals; but as to rights of
kings and peoples it is easier to understand that some con donation has occurred, if only statements,
or not improbable inferences, are in evidence. This is above all the case if the right in question was
not clear, but had been in dispute. It is, in fact, the part of kindness to believe that the right was
suffered to fall into abeyance in order that the seeds of war might be eradicated.

The same Dionysius of Halicarnassus, whom I quoted above, says: ‘We ought not so much to
consider the renewing of our friendship for the present, as to take care. that we may not be involved
in war a second time; for we have come together for the purpose not of putting off the evils but of
putting an end to them.’ The latter part of this statement was taken almost word for word from the
oration of Isocrates On Peace.

XX.   Things captured after the making of peace must be restored.
It is well established that things which have been captured after the conclusion of a treaty of peace
must be restored. The right of war had, in fact, already expired.
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XXI.   Some rules bearing upon the agreement to restore things captured in war.
In treaties which deal with the restitution of things captured in war, first, those provisions which
apply equally to both sides ought to be interpreted more broadly than those which are one-sided.
Again, the provisions that are concerned with persons are construed more favorably than those that
treat of things. Among provisions treating of things those that deal with land are construed more
favorably than those dealing with movables, and those dealing with public property more favorably
than those that treat of private property. Also among provisions treating of private possessions those
which order the return of things possessed under a saleable title allow greater latitude than those
possessed under a burdensome title, as property held under bills of sale or as dowry.

XXII.   Regarding income.
A person to whom a grant of property is made on the conclusion of a peace is entitled to receive the
income of it also from the time of the grant, but not before that time. This principle was rightly’
maintained by Caesar Augustus against Sextus Pompey who, after the Peloponnesus had been
granted to him, at the same time claimed also the taxes which were due for the previous years.

XXIII.   On the names of regions.
The names of regions must be accepted according to the usage of the present time,’ and according
to the usage of experts rather than of the common people; for such matters are usually treated by
experts.

XXIV.   Concerning reference to a former treaty; and concerning him through whom the failure
to perform has come.
The following rules also are of frequent application. As often as reference is made to a former or
ancient treaty, the qualifications or conditions of the former agreement are in each case considered
as repeated. Also the party, who was willing to do an act, must be considered as having done it, if
he was hindered from doing it by the other party with whom the dispute occurred.

XXV.   Concerning delay.
However, the statement of some writers, that delay for a brief period is excusable, is not true unless
an unforeseen necessity has proved a hindrance.’ It is, in fact, not strange that some canons favor
the excusing of such delay, since it is their duty to influence Christians to that view which is
consistent with love for one another. But in this investigation concerning the interpretation of
treaties we are not now inquiring what is the better course nor what religion and honor demand of
each, but to what limit the application of a principle, based wholly on that right, which we have
called legal, can be carried.

XXVI.   In case of doubt that interpretation should be adopted which is contrary to the interest
of the party that made the terms.
In case the meaning is doubtful, an interpretation is preferably to be adopted contrary to the interest
of him who dictated the conditions, because ordinarily he belongs to the stronger party. Hannibal
says that the dictation of the terms of peace belongs to the man who grants peace and not to the one
who asks for it. So likewise an interpretation is adopted against the seller; for he has himself to
blame for not speaking more plainly.

The other party, however, could rightly accept, to his own advantage, a condition which admitted
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of several interpretations. This is in harmony with what Aristotle said: ‘ Where friendship exists for
the sake of advantage, there the advantage of the one who receives is the measure of what is due.’

XXVII.   Distinctions are drawn between furnishing a new cause for war and breaking a treaty.
Of daily occurrence is the discussion of the question, when should a treaty of peace be considered
broken? This the Greeks call a ‘ breach of faith.’ It is, in fact, not the same thing to furnish a new
cause for war and to break a treaty; but there is a great difference as regards both the penalty
incurred by the one at fault and the relieving of the innocent party from his pledge in other matters.

A treaty of peace is broken in three ways: by acting either contrary to what is involved in every
peace, or against what was expressly stated in the treaty of peace, or against what ought to be
understood from the nature of every peace.

XXVIII.   How a treaty of peace may be broken by acting contrary to what is contained in every
peace.
A violation of what is involved in every peace will take place if a warlike attack is made, especially
when no new cause is presented. If the fact can be alleged with probability, it is better to believe that
the wrong was committed without faithlessness than with it. This statement of Thucydides hardly
needs mention: ‘Not those who ward off force with force break the peace, but those who are the first
to make the attack.’

Having established this point, we must see by whom, and against whom, the armed attack which
breaks the peace is made.

XXIX.  What if allies have made an attack?
I see that there are some who think that if those, who have been allies, make such an attack, the
treaty of peace is broken. And I do not deny that an agreement can be made on such terms, not, to
be sure, that one people should be subject to punishment for another’s act, but that peace should not
seem to have been finally made, but should remain subject to a condition depending partly on
intention, partly on chance.

We ought not, however, to believe that a peace has been made in this way, unless the fact is
perfectly clear. Such an arrangement is irregular, and not in harmony with the common desire of
those who are making peace. Therefore those who made the attack without the aid of others will be
responsible for breaking the treaty, and the right to wage war will exist against them and not against
the others. In opposition to this view the Thebans formerly spoke against the allies of the Spartans.

XXX.   What if subjects have so acted? How their action should be considered as approved.
If subjects do anything by armed attack without public orders, it will be necessary to see whether
the act of individuals can be said to have been publicly approved.

From what we have said above, it can easily be understood that to show public approval three
requisites are necessary: knowledge of the act, power to punish, and neglect to punish. Knowledge
is shown by the fact that the acts are manifest, or have been made subject of complaint. Power is
assumed, unless the lack of it is apparent. Neglect is evidenced by the expiration of the period of
time ordinarily taken for the punishment of crimes in each state. Such neglect is equivalent to a
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decree; and in this sense the statement of Agrippa in Josephus should be taken, ‘that the king of the
Parthians would consider the peace broken if his subjects should take up arms against the Romans.’

XXXI.   What if subjects should engage in warfare under the command of others?
The question is frequently raised, whether the rule just given holds if subjects do not take up arms
on their own account but serve under others who are carrying on war. Certainly according to Livy
the people of Caere, in offering an excuse for themselves, say that their citizens did not serve with
the public consent. Also the Rhodians had the same defense.

It is nearer the truth to consider that such service ought not to be permitted, unless it is made
apparent, by plausible arguments, that a different point of view has been adopted. This sometimes
happens now in accordance with the ancient example of the Aetolians, who held it right to take
plunder from a plunderer.’ Polybius’ says that the force of this custom was that, though they were
not themselves at war, but others, their friends or allies, were warring, it was nevertheless lawful for
Aetolians without a public decree to serve on both sides and to take plunder from both. Of the same
people Livy says: ‘They permit their young men to serve against their own allies, omitting merely
the public authorization, and often opposing armies have Aetolian auxiliary troops on both sides.
Formerly the Etruscans, though refusing aid to the Veientes, did not hinder any of their youth from
going as volunteers to that war.’

XXXII.   What if harm has been done to subjects? Herein a distinction is made.
1.  Again, a treaty of peace ought to be considered broken, not only if an armed attack is made on
the whole body of the state, but also if such an attack is made on its subjects, of course without a
new cause. For peace is made in order that all subjects may be safe. Peace, in fact, is an act of the
state on behalf of the whole body and on behalf of its parts. Even more, if a new cause arises, by the
peace it will be permissible for them to defend themselves and their property. For, as Cassius says,
it is natural to repel arms with arms. Consequently among equals it is not to be thought easy to give
up this right. But it is not permissible to punish, or to recover stolen property, by force, except after
judgement has been refused; for these matters admit of delay, while self-defense does not.

2.  But if subjects commit wrongs so continuously, and in a manner so contrary to the law of nature,
as to warrant the belief that they are acting wholly without the approval of their rulers, and if they
cannot be brought into court, as in the case of pirates, it will be lawful both to recover property from
them and to take vengeance on them, as if on persons who had been surrendered to us. But it is in
truth contrary to the conditions of peace on that account to attack others who are innocent.

XXXIII.   What if harm has been done to allies? Herein likewise a distinction is made.
1.  Also an armed attack made upon allies breaks a treaty of peace,’ but only an attack upon those
allies who have been included in the terms of peace, as I showed in examining the controversy over
Saguntum. On this principle the Corinthians insisted in the speech which is found in the sixth book
of Xenophon’s A Affairs of Greece ‘We have all taken oath to all of you.’

Further, if the allies themselves have not made the compact, but others for them, the same rule will
nevertheless have to be applied, after it is fully settled that those allies have ratified the treaty of
peace. For so long as it is still uncertain whether they wish to ratify it they are to be considered as
enemies.
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2.  The case is different with other allies, such as those united by ties of blood and marriage, who
are neither subjects nor named in the treaty of peace. Yet it does not follow, as I have said above,
that war cannot be undertaken on that account, but it will be a war from a new cause.

XXXIV.   How a treaty of peace may be broken by acting contrary to what has been stated in the
peace terms.
As I have said, a treaty of peace is broken also by acting contrary to what has been stated in the
peace terms. Under action, moreover, is included the failure to do what one should, and when one
should.

XXXV.   Whether a discrimination ought to be made between the articles of the treaty of peace.
I shall not here admit a differentiation of the terms of peace into those that are of greater and those
that are of less importance. For everything that has been included in the treaty of peace ought to
seem important enough to be kept. Goodness, nevertheless, and especially Christian goodness, will
more easily pardon lighter faults, especially if repentance is added, so that the following is in point:

Who sin regrets, is almost innocent.

But in order that peace may be still more securely safeguarded it will be wise to add to the topics
of minor importance’ the provision that the treaty of peace is not to be broken by anything done in
violation of these, or that arbitration should be tried before it is permissible to take up arms, as was
provided, according to Thucydides, in the Peloponnesian treaty.

XXXVI.   What if a penalty has been added?
And I am fully of the opinion that this seems to have been the intention, if any special penalty has
been added;’ not because I do not know that a contract can be so made that the one, to whom the
injury has been done, may have a choice, whether he prefers the penalty or withdrawal from the
agreement, but because the nature of the business requires what I have said. This principle indeed
is agreed upon, and has both been stated by us above and approved by the authority of history, that
a treaty of peace is not broken by the party who fails to stand by it after the other has broken it; for
he was only bound conditionally.

XXXVII.   What if necessity has hindered fulfillment?
But if necessity is the cause why one party has not fulfilled his promise, as, for example, if the thing
has been destroyed or lost, or the act rendered impossible by some chance, the treaty of peace will
not be considered as broken; for, as I have said, a treaty is usually not dependent on a chance
condition. But the other party will have his choice, whether he prefers to wait, if there is any hope
that the promise may be carried out later, or to receive an equivalent in estimated value, or to be
freed from mutual engagements corresponding with that item or of equal value.

XXXVIII.   Peace continues, if the one injured so desires.
Certainly even after a broken agreement it is within the power of the injured party to preserve peace,
as Scipio did after many treacherous acts of the Carthaginians; no one frees himself from an
obligation by acting contrary to it. And if the provision has been added, that the treaty of peace
should be considered broken by such an act, this provision ought to be considered as added merely
for the benefit of the innocent party, in case he wishes to take advantage of it.
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XXXIX.   How peace may be broken by acting contrary to what belongs to the special nature of
every peace.
Lastly we said that a treaty of peace is broken by doing what is contrary to the special nature of the
peace.

XL.   What falls under the term friendship?
1.  Accordingly, acts that are contrary to friendship break a treaty of peace which was entered into
under the terms of friendship.  For whatever the duty of friendship by itself demands of other men
ought by the right of the agreement to be performed in such a case as this also. To treaties of
friendship (since Pomponius teaches us that there is also a kind of treaty not made for the sake of
friendship), and not to every kind of treaty, I refer many matters arising out of injuries inflicted
without force of arms, and insults, which are frequently discussed by legal experts; and to such
treaties I refer the statement of Cicero: ‘ If any wrong has been committed after a return to friendly
relations, it should be thought not due to neglect but a violation, and imputed not to imprudence but
to faithlessness.’ But in such cases also the motive of ill-will should as far as possible be eliminated
from the act.

2.  Consequently, if a wrong has been done to a person intimately connected with the party with
whom the peace was made, or to a subject, it will not be considered as done to the party himself
unless the wrong was done openly as an affront to him.

This principle of natural justice is followed by the Roman laws in cases of cruelty in the treatment
of slaves. Adultery, also, and violation of chastity, will be referred rather to lust than to rupture of
friendly relations, and the seizure of another’s property will make the aggressor guilty of a new act
of greed rather than of the breaking of faith.

3.  When no new cause is presented, threats that are truly savage are inconsistent with friendly
relations. To this head I shall refer also the building of fortresses on the boundaries, not for defense
but for the purpose of inflicting harm; and an unwonted levying of troops, if it shall be apparent,
from satisfactory indications, that these are being levied against no one else than the party with
whom the peace has been made.

XLI.   Whether it is contrary to friendship to receive subjects and exiles.
1.  It is not contrary to friendship to admit individual subjects who wish to migrate from one
government to another. Such liberty in fact, as I have said elsewhere, is not only natural but also
advantageous.

Under the same principle I include the granting of asylum to exiles. For over exiles the state has no
right, as I have noted elsewhere, quoting Euripides. In Livy Perseus rightly inquires: ‘What is
accomplished by sending any one into exile, if there is not going to be a place anywhere for the
person exiled? ‘ In the second speech On Leuctra, Aristides says: ‘It is a common right of mankind
to admit exiles.’

2.  As I have said elsewhere,’ it is clearly not permissible to admit towns or large aggregations,
which constitute an integral part of a state. It is equally unpermissible to admit those who, by reason
of an oath or in some other way, are under an obligation of service or of slavery. Moreover we have
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previously stated that among certain peoples the same rule has been introduced by the law of nations
concerning those who are slaves by fortune of war. But also we have treated elsewhere of the
surrender of those who, though not driven into exile, are seeking to escape a justly deserved penalty.

XLII.   How war may be ended by drawing lots.
The result of a war cannot in all cases be made subject to the chance of drawing lots, but only in
those cases in which the issue is one over which we have full power. For the obligation of the state
to protect the life, chastity, and other rights of its subjects, and of the king to protect the welfare of
the state, is too great to permit the disregard of those considerations which stand in the most natural
relation to the defense of themselves and others. Nevertheless, if on a careful estimate the party
attacked in an unjust war is so far inferior that there is no hope of resistance, it is apparent that a
decision by lot can be offered, in order that a certain peril may be avoided by recourse to an
uncertain one. This, in fact, is the least of the evils.

XLIII.   How war may be ended by a set combat; and whether this is lawful.
1.  There follows a much disputed question concerning combats which are agreed upon with definite
numbers, for the sake of ending a war; such combats, for example, with one on each side, as that of
Aeneas and Turnus, or Menelaus and Paris; with two on each side, as that between the Aetolians and
the Eleans; with three on each side, as that between the Horatii, who were Romans, and the Curatii,
who were Albans; or with thirty on each side, as that between the Lacedaemonians and the Argives.

2.  If we consider only the law of nations, in a strict sense, there should be no doubt that, according
to it alone, such contests are lawful; for this law permits the killing of enemies without distinction.
If, again, the opinion of the ancient Greeks and Romans, and of other nations, were true, that each
man is the master of his own life without restriction, then such combats would not lack moral justice
also. But I have already several times said that this opinion is in conflict with true reason and the
precepts of God. Elsewhere I have shown, both by reason and by the authority of the Sacred
Writings, that whoever kills a man on account of things which we can do without sins against the
law of love for his neighbor.

3.  Let us now add that a man sins also against himself, and against God, who values so cheaply the
life which was granted to him by God as a great favor. If the issue at stake, such as the safety of
many innocent persons, is worthy of war, we must strive with all our strength to win. To use a set
combat as an evidence of a good cause, or as an instrument of divine judgement, is unmeaning, and
inconsistent with the true sense of duty.

4.  There is only one condition which can render such a combat just and patriotic, from the point of
view of one side merely; that is, if otherwise the expectation is in all respects warranted that the
party supporting the unjust cause is going to be the victor with great slaughter of innocent persons.
He, in fact, should be subject to no censure who prefers to fight in the way that will give to him the
greatest probability of success. But this also is true, that some acts, which are not done rightly, are
not approved as right by others, but are held permissible for the avoidance of more serious evils
which cannot otherwise be escaped; as in many places base usurers and prostitutes are tolerated.

5.  Therefore, as I previously said, when it is a question of avoiding war, if two persons, who are
striving for the sovereignty, have prepared to contend with arms against each other, the people can



Hugo Grotius: The Law of War and Peace (1625) Page 546

©  Copyright 2005 Lonang Institute

allow such a combat in order that a greater calamity, otherwise imminent, may be avoided; so the
same thing will have to be said when it is a question of ending a war. Thus Cyrus challenged the
Assyrian king; and, according to Dionysius of Halicarnassus, Mettius said that it would not have
been an unfair thing for the leaders themselves of the peoples to decide the question by fighting with
each other, if the contest had been for their own power or rank and not for that of their peoples. So
we read that the Emperor Heraclius fought in single combat with Chosroes, the son of the Persian
king.

XLIV.   Whether the act of kings in such cases binds their peoples.
On the other hand, those who thus refer a controversy to the outcome of a combat can indeed deprive
themselves of whatever right they themselves possess, but in those kingdoms which are not
patrimonial they cannot also give a right to another who does not possess it. In such cases, therefore,
in order that a treaty may be valid, it is necessary to add the consent both of the people and of those
persons, already born, who have the right to the succession. In fiefs which are not free the consent
of the lord or seigneur of the fief also is required.

XLV.   In such combats who is to be judged the victor?
1.  Often in such combats the question is raised, which of the two should be considered the victor.’
Only those can be considered vanquished on whose side all have either fallen or taken to flight. So,
according to Livy, withdrawal to one’s own territory or towns is a sign of defeat.’

2.  In three famous historians, Herodotus, Thucydides, and Polybius, three disputes about victory
are presented, and of these the first refers to a set combat. But if any one views the evidence
correctly he will find that in all these contests the parties separated without a true victory. For the
Argives were not put to flight by Othryades, but had gone away at the coming of night, thinking that
they were victors, and intending to report the victory to their people. Neither had the Corcyraeans
put to flight the Corinthians, who, after having fought successfully, had perceived a strong Athenian
fleet and had gone away in good order without making any test of strength with the Athenians.
Philip of Macedon had indeed captured a ship belonging to Attalus, after it had been deserted by its
men, but he had completely failed to put the fleet to flight; and so, as Polybius remarks, he
conducted himself, rather than considered himself, as a victor.

3.  The other evidences-the collecting of spoils, the giving up of dead for burial,’ and challenging
to battle a second time, which in the passage cited and in Livy you sometimes find mentioned as
signs of victory-prove nothing in themselves, excepting in so far as, in connection with other signs,
they bear witness to the flight of the enemy. Surely in case of doubt the one who has retired from
the field of battle may be presumed to have fled. When, however, there are no sure proofs of victory,
the issue remains in the same condition as before the battle, and must be referred either to battle or
to new agreements.

XLVI.   How war may be ended by arbitration; and here arbitration is understood to be without
appeal.
1.  Proculus teaches us that there are two kinds of arbitrators. One is of such a sort that we ought to
render obedience, whether he is just or unjust; and this kind of arbitration, he says, is found when
the parties resort to an arbitrator under mutual promises to abide by his decision. The other deals
with matters of such a kind that they ought to be referred to the decision of a just man; and of this
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type we have an example in the reply of Celsus: ‘ If a freedman,’ he says, ‘ has sworn to give as
many services as the patron has judged proper, the decision of the patron will not be valid, unless
the freedman has thought it fair.’

While it was possible for this interpretation of an oath to be introduced by the Roman law, it is not
in harmony with the simple meaning of the words viewed by themselves. Nevertheless this remains
true, that an arbitrator can be chosen in either of two ways. Either he is charged with the task of
reconciliation only, as we read that the Athenians were when selected as arbitrators between the
Rhodians and Demetrius; or he serves as one whose decision must be absolutely obeyed. It is the
latter class with which we are here dealing, and of which we said something above, when we spoke
of the methods of avoiding war.

2.  Although municipal law may make provision for arbitrators to whom resort is had under promises
on both sides, and in some places has provided that it shall be lawful to appeal from them and to
make complaint of injustice, nevertheless such a procedure cannot become applicable in relation to
kings and peoples.’

For here there is no higher power, which can either hold fast or loosen the bond of the promise.
Under such conditions, therefore, the decision of arbitrators, whether just or unjust, must stand
absolutely, so that one may rightly apply here the saying of Pliny: ‘Each makes the man whom he
chooses the supreme judge of his case.’ It is, in fact, one thing to make inquiry concerning the duty
of the arbitrator, and another to inquire concerning the obligation of those who promise.

XLVII.   In case of doubt it is understood that arbitrators are bound to decide according to law.
1.  In respect to the duty of an arbitrator, the point must be considered, whether he has been chosen
in the place of a judge, or with somewhat larger powers. Seneca seems to think the latter
characteristic of an arbitrator, when he says:

The condition of a good case seems to be better if it is referred to a judge rather than
to an arbitrator; for the rules of law apply to the former and set certain limits, which
he may not pass. In the case of the arbitrator, a religious scrupulousness, free and
unchecked by restraints, can both take away and add to, and direct the decision not
as the law or justice advises, but as humanity and pity move.

Aristotle also says that ‘it is the part of a fair and kindly man to prefer to have recourse to an
arbitrator rather than to go to law ‘; and he adds as the reason, ‘ For the arbitrator has regard to what
is fair, but the judge follows the law. Indeed the arbitrator was brought into existence for this very
purpose, that equity might prevail.’

2.  In the passage just quoted equity does not properly mean, as elsewhere, that division of justice
which interprets more narrowly the general import of law according to the intention of the lawgiver,
for such interpretation has been committed to the judge also; rather it means everything which is
better done than left undone, even outside of the rules of justice properly so called.

Such arbitrators, however, as are common between private persons and citizens of the same country
are especially recommended also to Christians by the Apostle Paul (2 Corinthians 6). Yet in a case
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of doubt it ought not to be understood that so great power has been granted; in doubtful cases, in
fact, we follow the narrowest interpretation. But this statement is especially in point in respect to
those who hold sovereign power; for since they have no common judge, we must consider that they
have restricted the arbitrator by those rules by which the office of a judge is usually restricted.

XLVIII.   Arbitrators ought not to decide concerning possession.
Nevertheless this observation should be made, that arbitrators chosen by peoples or by sovereigns
ought to render a decision regarding the main point at issue, but not in regard to possession. For
decisions regarding possessions belong to municipal law; by the law of nations the right of
possession follows ownership. Consequently, while the case is under advisement, no change ought
to be made, not only to avoid prejudice, but also because recovery is difficult. In his account of those
who served as arbitrators between Carthage and Masinissa, Livy says: ‘The commissioners made
no change in the right of possession.’

XLIX.   What is the force of surrender pure and simple?
1.  The acceptance of an arbitrator is of a different sort when any one entrusts the decision regarding
himself to an enemy; for this is pure surrender, which makes the one who surrenders a subject, and
confers the sovereign power on him to whom the surrender is made. The Greeks call this ‘yielding
the power over oneself.’ So we read that the Aetolians were asked in the senate, whether they would
leave the decision regarding themselves to the Roman people. According to Appian the advice of
Publius Cornelius Lentulus in regard to the Carthaginian state at the end of the Second Punic war
was as follows:

Let the Carthaginians entrust themselves to our decision, as conquered peoples are
accustomed to do, and as many have done heretofore. We shall then look into the
matter, and if we shall have granted anything to them they will be grateful to us; for
they will not be able to call it a treaty.

That, furthermore, makes a very great difference. So long as we make treaties with
them they will always be finding pretexts, as if wronged in respect to some point of
the treaty, in order that they may break it. For openings for controversy always
remained, since many points are of doubtful interpretation. But when we have taken
away their arms from them as having surrendered, and have brought their very
persons under our power, then at length they will understand that they have nothing
that is their own; then they will lose heart, and whatever they may have received
from us they will gladly accept as if bestowed from another’s bounty.

2.  But here we ought also to distinguish what the conquered ought to endure; again, what the victor
can do lawfully, what even in conformity with the full discharge of duty, and finally, what it is most
fitting for him to do.

After the surrender there is nothing that the vanquished may not have to suffer. He is, in truth,
already a subject; and, if we consider only the strictly legal rights of war, he is in such a position that
everything can be taken from him.  his life, his personal liberty, and the property not only of the state
but also of individuals.
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In another passage Livy says: ‘The Aetolians, having surrendered at discretion, were afraid that
vengeance would be wreaked upon their persons.’ Elsewhere I have cited the following: ‘When all
things have been surrendered to him who is the more powerful in arms, it is for the victor to judge,
and to decide, what he wishes the conquered to have, what he wishes them to give up by way of
punishment.’ The following statement of Livy bears upon the same point

It was an ancient custom of the Romans not to assume sovereignty over a people as
conquered-a people with which they were not united in friendship either by treaty or
by common laws-until all things, divine and human, had been surrendered, hostages
had been accepted, arms taken away, and garrisons placed in the cities.

Also we have shown that the putting to death of those who had surrendered was sometimes lawful.

L.   What is the duty of the victor toward those who make an unconditional surrender?
1.  But in order that the victor may not do anything unjustly he ought first to see to it that he kill no
one, unless this fate is deserved by the prisoner’s own act; again, that he take nothing from any one
except as a lawful penalty. Moreover within this limit,’ so far as one’s own safety allows, it is
always the part of honor to incline to clemency and generosity; sometimes, in consideration of the
circumstances, such a course is even made necessary by the rule of custom.

2.  As I have said elsewhere, wars are well ended when they terminate with pardoning. According
to Diodorus, Nicolaus of Syracuse says: ‘They surrendered themselves with their arms, relying on
the clemency of the victor. Therefore it would be shameful for them to be deceived in their
expectation of humane treatment on our part.’ Afterward he adds: ‘Who of the Greeks ever thought
that those ought to be punished relentlessly who entrusted themselves to the clemency of the victor?
‘

In Appian Octavius Caesar, addressing Lucius Antony, who had come in order to surrender, says:

If you had come to make a treaty, you would have found me both a conqueror and
a man incensed by wrong-doing. Now, since you yield yourself, your friends, and
your army to my decision, you take away my anger, you take away also that power
which you would have been forced to yield to me in a treaty. For now I am obliged
to take into account, along with what you ought to suffer, also a second
consideration, what it is right for me to do; and I shall give preference to the latter.

3.  In the Roman histories the expression ‘ to surrender oneself to the good faith,’ or ‘ to surrender
oneself to the good faith and clemency,’ is often found. So in Livy, Book XXXVII: ‘In a kindly
manner he listened to the embassies from neighboring peoples surrendering their states to his good
faith.’ Also in Book XLIV, where the narrative concerns King Perseus, we read: ‘Since Paulus was
insisting that he should surrender himself and his possessions to the good faith and clemency of the
Roman people.’ Still the fact should be recognized that by these words nothing else is understood
than absolute surrender; and the word translated good faith  in these passages does not suggest
anything else than the probity of the victor, to which the vanquished commits himself.

4.  In Polybius and Livy there is a famous story about Phanaeas, the ambassador of the Aetolians,
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who in his speech to the consul Manius yielded as far as to say: ‘Therefore the Aetolians have
resolved to surrender themselves and their possessions,’ as Livy states, ‘to the good faith of the
Roman people.’ In response to a question of the consul, he affirmed this a second time; then the
consul demanded that certain persons who had stirred up the war should be surrendered to him
without delay. Phanaeas took exception to this and said: ‘We have surrendered ourselves to your
good faith, and not to slavery,’ adding that what was ordered was not consistent with Greek custom.
The consul replied that he did not care what the custom of the Greeks was; that according to Roman
custom he had power over those who had surrendered to his discretion; and he gave orders that the
ambassadors be put in chains. In the Greek author is the question: ‘Are you here discussing duty and
propriety, when you have already surrendered yourselves to our good faith? ‘

From these words it is clear with how great impunity, and without violating the law of nations, he
can act to whose good faith a people has surrendered. Yet the Roman consul did not take advantage
of this power, but both dismissed the ambassadors and gave to the council of the Aetolians an
opportunity of deliberating anew.

Similarly the Romans are said to have replied to the Faliscans, that they had been given to
understand that the Faliscans had surrendered themselves not to the power, but to the good faith of
the Romans. We read also of the Campanians, that they had come into the good faith of the Romans
not by treaty, but by surrender.

5.  You would, in truth, not ineptly apply to the duty of him to whom a surrender has been made this
passage of Seneca ‘Clemency possesses unlimited right of decision. It judges not according to the
letter of the law, but according to what is just and good; and it may acquit, or assign a penalty as
great as it will.’ And I do not think that it makes any difference whether the one who surrenders says
that he surrenders himself to the wisdom, or to the moderation, or to the mercifulness of the victor.
All these words are merely gracious expressions. The fact remains, that the victor becomes absolute
master.

LI.   Concerning conditional surrender.
Nevertheless there are also conditional surrenders. These either safeguard the interests of
individuals, that the safety of their lives, or the freedom of their persons, or even certain property
may be reserved; or they make provision for the whole body of the people. Such surrenders in some
cases may even introduce a sort of mixed sovereignty, as I have explained elsewhere.

LII.   Who can, and should, be given as hostages?
Hostages and pledges are accessories of treaties. I have said that hostages are given either of their
own will, or by him who holds the power and authority. For in the supreme civil authority is
included the right over the acts as well as over the property of the subjects. But the state or its ruler
will be obligated to compensate the person who suffers, or his relatives, for the inconvenience.

If there should be several persons, and it should make no difference to the state which of these
should go as a hostage, it seems clear that pains should be taken to have the choice settled by lot.

The lord of a fief does not possess the right to select a vassal as a hostage unless the vassal is also
a subject. For the fealty and duty, which the vassal owes, do not go so far.
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LIII.   What the right over hostages is.
I have said that according to the strict law of nations a hostage can be put to death; but that is not
also in accord with moral justice, unless there is a fault on the part of the hostage meriting such
punishment. Hostages, moreover, do not become slaves. Furthermore, by the law of nations they can
both hold property and leave it to their heirs; although the Roman law provided that their property
should go to the state treasury.

LIV.   Whether a hostage may lawfully escape.
Is the question raised whether a hostage may lawfully make his escape? It is agreed that he may not,
if  at the beginning, or afterward, he gave a pledge, in order that he might have more liberty. Under
other conditions it seems to have been the intention of the state not to bind its citizen not to try to
escape, but to give to the enemy the power to guard him as it might wish.

Thus the deed of Cloelia can be defended. But, although she had not herself done wrong, yet the
state could not receive and retain the hostage.’ So Porsenna said: ‘ If the hostage is not surrendered,
the treaty will be considered as broken’; then we read ‘The Romans restored the pledge of peace in
accordance with the treaty.’

LV.   Whether a hostage may be lawfully detained for any other reason.
The obligation arising from the use of hostages, moreover, is distasteful, not only because it
infringes liberty, but also because it arises from the act of another. Consequently, a narrow
interpretation is here in point. Hence it follows that hostages given on one account cannot be
detained on another. This is to be understood as applying in case some other promise has been made
without the addition of hostages.

If, however, good faith has already been violated in another matter, or a debt contracted, the hostage
can then be retained, not as a hostage, but in accordance with the law of nations, according to which
subjects can be detained ‘by reprisal’ (κατ ανδροληψιαν) on account of an act of their rulers.
Nevertheless provision may be made that this should not happen, by adding an agreement regarding
the return of the hostages when the matter on account of which they were given has been closed up.

LVI.   A hostage is set free at the death of the one for whom he came as hostage.
One who has been given as a hostage, merely to take the place of a captive or hostage, is set free at
the death of the latter. For Ulpian says that at the moment the latter dies the right of pledge is
destroyed, as in the case of a ransomed captive. Therefore, as in Ulpian’s inquiry the ransom, which
was to take the place of the person, is not due, so here the person who was made the substitute of
another will not remain bound.

Thus according to Appian Demetrius not unjustly demanded that he be released by the Roman
senate, since he had been given as a hostage in the place of Antiochus, and Antiochus had died.
Justin, following Trogus, says: ‘Demetrius, a hostage at Rome, having learned of the death of his
brother Antiochus, came before the senate saying ‘ that he had come as a hostage when his brother
was living, but, now that his brother was dead, he did not know for whom he was a hostage.’

LVII.   Whether a hostage may be retained after the death of the king who gave him.
The decision whether a hostage may still be held after the death of the king who made the treaty is
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dependent on the question treated by us elsewhere, whether the treaty should be considered personal
or real. For accessories cannot cause us to withdraw from the rule in the interpretation of the main
articles, the nature of which the accessories themselves ought to follow.

LVIII.   Sometimes hostages are under obligation as principals, and one is not bound for the act
of the other.
It should be added, in passing, that sometimes hostages are not mere accessories to the obligation,
but are in fact the principal party. This would be the case, for example, when any one has promised
under contract to perform an act not his own, and because he is bound for the resulting damage, if
the act is not performed, his hostages are bound in his place; and I have said elsewhere that this
seems to have been the decision regarding the Caudine treaty compact. On the other hand the
opinion of those who hold that hostages without their consent can be mutually bound for each
other’s acts is not only severe but also unjust.

LIX.   Of what sort is the obligation arising from pledges of property?
Pledges of property have certain points in common with hostages, and certain points peculiar to
themselves. It is a characteristic common to both, that they are retained even on account of another
debt, unless faith has been pledged to the contrary. It is a characteristic peculiar to pledges of
property that an agreement made concerning them is not taken as strictly as one concerning
hostages. For the matter is not equally distasteful, since things are made to be held, but men are not.

LX.   When the right of redemption is lost.
This also I have mentioned elsewhere, that no length of time can bring it about that a pledge of
property should not be redeemable, if that is performed for which the pledge was given. For an act,
which has an old and familiar cause, is not supposed to arise from a new cause. Thus the patience
of the debtor should be ascribed to the old contract, and not to the abandonment of ownership, unless
inferences that are warranted suggest another interpretation; as if a person, prevented at the time
when he wished to redeem a pledge, had allowed the matter to pass without mention for so long a
time that it might warrant the presumption of consent.
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CHAPTER 21
On Good Faith During War; Herein Also Concerning a Truce,

the Right of Safe-conduct, and the Ransom of Prisoners

I.   What a truce is, and whether this interval is to be considered as peace or war.
1.  EVEN during a war the sovereign authorities are accustomed to grant certain rights, which, with
Virgil and Tacitus, I may call ‘intercourse of war,’ or with Homer, ‘solemn agreements.’ Among
these are included the truce, the right of safe-conduct, and the ransom of prisoners.

A truce is an agreement by which warlike acts are for a time abstained from, though the state of war
continues. I say, ‘though; the state of war continues,’ for, as Cicero says in the eighth Philippic, there
is no middle ground between war and peace. War, further-, more, is the name of a condition which
can exist even when it does not carry forward its operations.

Aristotle says: ‘ It may happen that a man may be endowed with virtue, and either sleep or pass his
life in inactivity.’ Elsewhere the same author says: ‘Distance between places does not destroy
friendship, but hinders the exercise of it.’ Andronicus of Rhodes remarks: ‘An accomplishment may
so exist that it accomplishes nothing.’ Eustratius comments thus on the sixth book of the
Nicomachean Ethics: ‘Skill considered in relation to power simply is spoken of as potentiality; but
if compared with the action itself or its exercise it is called a power, as the surveyor’s art in a
sleeping surveyor.’

Just as Hermogenes, though silent, yet remains
A singer and the best of slayers; and Alphene,
Sly fellow, when his tools of trade were cast
Aside, and closed his shop, was still a cobbler.

2.  In like manner, then, as Gellius also says: ‘A truce is not peace, for, though fighting ceases, the
war continues.’ Also in the Panegyric of Latinus Pacatus we read: ‘ A truce suspends the acts of
war.’ This I say that we may know that, if an agreement has been made which is to be valid in time
of war, this will be valid also in a truce, unless it is clearly apparent that the agreement applies not
to the state of war but to its acts.

On the contrary, if anything has been said in regard to peace, this will not be applicable in time of
truce; although Virgil spoke of a truce as a mediatress of peace, and Servius, on the same passage,
as a temporary peace. So the Scholiast on Thucydides calls a truce ‘an ephemeral peace in travail
of war’; and Varro, a respite of military operations, lasting a few days. All these are not definitions
but descriptions, and that, too, figurative. In the same class also is the characterization of Varro,
when he called a truce the vacation of war; he might likewise have called it a slumber of war. Thus
Papinius Statius called the holidays, which were free from lawsuits, peace. Aristotle called sleep the
chain of the senses, and following his example you may rightly call a truce a chain of war.

3.  Gellius rightly criticizes the explanation of Marcus Varro, which Donatus also follows, because
Varro added the words ‘lasting for a few days ‘; he shows that truces are frequently given also for
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hours, and I may add likewise for twenty, thirty, forty, and even for one hundred years. There are
examples of such truces in Livy, and they disprove the following definition of Paul the jurist also
‘A truce exists when, for a brief period and for the present time, an agreement is made that the two
sides refrain from attacking each other.’

4.  Nevertheless, if it shall be apparent that the sole and only determining cause of an agreement was
the cessation of warlike acts, it may happen that what has been said of a time of peace will in that
case apply during the truce, not from the force of the word, but from a sure inference as to the
intention, regarding which we have spoken elsewhere.

II.   The derivation of the word.
Moreover, it seems clear that the word induciae (truce) is not, as Gellius thinks, derived from inde
uti iam (then as now); nor from endoitu, that is, introgressu (an entering in), as Opilius proposes, but
[from inde otium] because inde, that is, ‘ from a certain time,’ there may be otium (rest), just as the
Greeks call a truce εκεχειρια (a holding of hands).

It is, in fact, apparent, even from Gellius and Opilius, that the ancients wrote this word with the letter
t and not c; and, though now used as a plural, it was formerly without doubt also a singular. The old
spelling was indoitia, for then they pronounced otium as oitium, from the verb oiti, which we now
spell uti, just as from poina (now written poena) punio is derived, and from Poinus (now Poenus)
Punicus comes.

Just as from the plural ostia, ostiorum has been derived the singular Ostia, Ostiae, so from indoitia,
indoitiorum has come indoitia, indoitiae; hence indutia, the plural of which, as I have said, is now
in use. Formerly, as Gellius notes, it was also used in the singular number. Donatus was not far out
of the way when he wished to explain induciae from the fact that a truce furnished a rest for some
days.

A truce, then, is a period of rest in war, not a peace. And so the historians use the term properly in
saying, as they frequently do, that a peace was refused, a truce was granted.

III.   A new declaration of war after a truce is not necessary.
In consequence, after a truce there will be no need of a new declaration of war. For when the
temporary obstacle is removed the state of war, which was not dead but sleeping, asserts itself, just
as the right of ownership and the power of the father assert themselves in a man who has recovered
from insanity.

Nevertheless, we read in Livy that, in accordance with the decision of the treaty priests, war was
declared upon the termination of a truce. The fact is, however, that the ancient Romans wished by
those unnecessary precautions to show how much they loved peace, and how just the causes were
by which they were drawn into war. This is implied by Livy himself

They had fought recently near Nomentum and Fidenae with the Veientes. A truce, not a peace, had
been made, the limit of which had expired, but before that date of expiration the Veientes had again
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taken up arms. Nevertheless heralds were sent, but when on oath they demanded restitution, in the
manner of our ancestors, their words were not listened to.

IV.   How the period of time fixed for a truce ought to be reckoned.
1.  The duration of a truce is commonly made either a continuous period, as for one hundred days,
or with the designation of a fixed limit, as up to the first of March. In the former case the calculation
must be made exact to the minute. This, in fact, is in accord with nature; for the reckoning of time
by civil days arises from the laws and customs of peoples. In the other case doubt is generally raised,
whether the day, the month, or the year, which has been fixed for the duration of the truce, should
be understood as reckoned inclusively or exclusively.

2.  By nature, at any rate, there are two kinds of boundaries, one within the thing, as the skin is the
boundary of the body, and the second outside of the thing, as a river is the boundary of a country.
Boundaries which are fixed according to choice can be established by both methods. But it seems
more natural that the boundary, which is a part of the thing,’ should be assumed. Aristotle says ‘That
is called the boundary which is the extreme part of each thing.’

Such an assumption, furthermore, is not inconsistent with practice. ‘If any one has said that
something will happen before the day of his death, that day also, on which he has died, is counted.’
Spurina warned Caesar of a danger which would not be delayed after the fifteenth of March. When
accosted on the fifteenth, he said that the day had come, but had not yet passed . This interpretation,
then, is all the more to be adopted when the extension of time contains an advantage in itself, as in
the case of a truce, which spares human bloodshed.

3.  But the day ‘from’ which a certain measure of time is said to begin will not be included in the
measure, for the force of that preposition is to separate, not to unite.

V.   When a truce begins to be binding.
Incidentally I may add this, that a truce, and everything else of the kind, is binding on the
contracting parties immediately after the agreement is completed. The subjects on both sides,
however, begin to be bound as soon as the truce has taken the form of a law, and this requires some
sort of publication abroad. As soon as the publication has been made, it begins to have a binding
force on the subjects. Nevertheless, if the publication has been made in one place only, that force
does not manifest itself at the same moment throughout the whole area under governmental control,
but only after a sufficient time for carrying the news to the different places. Therefore if in the
meantime subjects have done anything contrary to the truce, while they will not be liable to
punishment, the contracting parties will, nevertheless, be bound to make good the loss.

VI.   What is lawful during a truce.
1.  What is lawful, what is not lawful in a period of truce, may be understood from the very
definition. For all acts of war are unlawful, whether against persons or against property, that is,
whatever is done by force against the enemy. In a period of truce, in fact, all such acts are contrary
to the law of nations; it was thus, according to Livy, that Lucius Aemilius explained the matter in
a speech to his soldiers.
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2.  Even property of the enemy, which has come into our hands by chance, will have to be restored,
although it had been ours before. For as regards the legal right, according to which such matters,
have to be judged, the property in question has become theirs.

This is what Paul the jurist had in mind when he said that in a time of truce the right of postliminy
does not exist; for postliminy requires, as antecedent, the right of capture in war, but this right does
not exist in a truce.

3.  On both sides it is lawful to go and to return, but with such equipment only as does not suggest
peril. This was noted by Servius on the verse of Virgil:

And with impunity the Latins mingled.

There Servius also relates that when Rome was besieged by Tarquin a truce was made between
Porsenna and the Romans; and during the celebration of the Circensian games in the city the leaders
of the enemy entered and contended in the chariot race, and were crowned as victors.

VII.   Whether during a truce it is lawful to retreat and repair walls, and the like.
It is not inconsistent with a truce to withdraw with the army further inland, as we read in Livy that
Philip did. Again, a truce does not prevent the rebuilding of walls, nor the enrolment of soldiers,
unless some special agreement has been made.’

VIII.   A distinction regarding the seizure of places in time of truce.
1.  Without doubt it is a violation of a truce to bribe garrisons of the enemy and seize places which
they were holding. Such an: acquisition, in fact, cannot be lawful except by right of war. The same
principle must be applied in case subjects wish to revolt to the enemy. There is an example in Livy,
Book XLII:

The people of Corona and Haliartus, who had a kind of natural predilection for kings,
sent envoys into Macedonia asking for a garrison with which they might be able to
defend themselves against the unrestrained arrogance of the Thebans. To this
embassy the king made answer, that he could not send a garrison to them on account
of his truce, with the Romans.

According to Thucydides, Brasidas in time of truce received the city of Mende, which revolted from
Athens to Sparta; but the excuse is added, that he in turn had charges to make against the Athenians.

2.  It is indeed lawful to take possession of ownerless property, provided this has been really
abandoned, that is, with the intention that it should no longer belong to those to whom it had
belonged; but it is not lawful if the property is merely unguarded, whether the guard was removed
before the truce was made, or afterward. Continuance of ownership in one renders possession by
another unlawful. And by this rule the quibble of Belisarius against the Goths is refuted; for under
such a pretext he had seized places which’ had been stripped of their garrisons’ in time of truce.

IX.   Whether, at the end of the truce, one can return who has been detained by force majeure.
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1.  The question is raised, whether a person, who has been hindered by force majeure from returning,
and is arrested within the territory of the enemy after the expiration of the truce, has the right to
return.

If we consider the strict law of nations, I do not doubt that this person is in the same position as one
who, although he had come in time of peace, by his own misfortune is caught among the enemy by
a sudden outbreak of war. We have noted above, that such a person remains a captive until the
conclusion of peace. Nor is moral justice opposed to this, since the property and acts of the enemy
are liable for the debt of the state and are taken in payment. The case in question does not in reality
furnish more ground for complaint than that of so many other innocent persons upon whom the
misfortunes of war fall.

2.  In this connection, moreover, no comparison can be made with merchandise in a case of
confiscation, nor with the illustration given by Cicero in the second book On Invention; he there
speaks of a war vessel as having been driven into port by a storm, which the quaestor wished to
confiscate according to law. In such cases force majeure frees from the penalty. But in the case of
the person forcibly detained after a truce it is not, properly speaking, a question of penalty, but of
a right, which was suspended during a certain time only. Nevertheless, there is no doubt that the
releasing of such a person is a more kindly, yes, also a nobler, act.

X.   Of special agreements in truces and the questions wont to arise therefrom.
Certain acts are unlawful during a truce on account of the special nature of the agreement; for
example, if a truce has been granted only for the purpose of burying the dead, no deviation from that
condition ought to be made. So if a truce has been given to those who are besieged, with the
provision merely that they are not to be attacked,’ it will not be lawful to admit auxiliary forces and
supplies. For, while such a truce is advantageous to the one side, it ought not to make the situation
harder for the other side which granted it.

Sometimes also the agreement is made, that it shall not be lawful to go back and forth. Sometimes,
again, provision is made for persons and not for things. In the latter case, if persons are injured while
property is being defended, the truce will not be violated. For since it is permissible to defend
property, then personal safety must. be referred to the main provisions, and not to what is derived
from the consequences of some one provision.

XI.   When the terms of a truce have been violated by the one side, the other may begin war.
If the good faith of the truce has been violated by the one party, it should not be doubted that the
party injured is free to take up arms even without declaring war. For the main points of the
agreement are implied in the manner of a condition in the agreement, as I have said a little above.

In the histories you may indeed find examples of those who have endured wrongs till the end of the
truce. But you may also read that war was declared against the Etruscans and others, because they
had acted contrary to the truce. This difference is proof that the law is as I say, but that it is at the
option of the injured party to use, or not to use, the right which he has.

XII.   What if a penalty, in case of violation of the truce, has been added?
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This is established, that if the penalty agreed upon is demanded, and is paid by the one who has done
the wrong, the right to make war no longer remains. The penalty, in fact, is paid with this in view,
that all else may remain in safety. On the contrary, if war is begun, it is necessary to consider that,
since the choice was given, the idea of paying the penalty has been abandoned.

XIII.   When the acts of private citizens break the truce.
Private acts do not break a truce unless in addition there is a public act, that is, through command
or approval.

Private acts are understood to be in accordance with public command or approval if the guilty parties
are neither punished nor surrendered, and if restitution is not made.

XIV.   What interpretation ought to be put on the right of safe-conduct outside of the. period of
truce.
The right of safe-conduct outside of the time of truce is a kind of privilege. In its interpretation,
therefore, the rules which are laid down in regard to privileges ought to be followed. This privilege,
however, is neither harmful to a third party nor very burdensome to the one who grants it.
Consequently, within the natural meaning of the words a loose rather than a strict interpretation
ought to be admitted, and so much the more in case the favor has not been granted in response to a
request, but has been offered voluntarily; so much the more, also, if a public advantage of some sort
is connected with the business outside of private gain. A strict interpretation, therefore, even
according to the meaning of the words, ought to be rejected, unless otherwise some absurdity would
ensue, or very probable inferences as to intention seem to require it.

On the other hand, a freer interpretation than is afforded by the natural meaning of the words will
be in point, in order that a like absurdity may be avoided, or because of very cogent inferences.

XV.   Who may be classed under the term combatants.
From what has been said we draw the inference that the right of safe-conduct granted to combatants
extends not only to inferior officers but also to officers of the highest rank; for the natural meaning
of the word admits of this interpretation, although there is another interpretation that is narrower.
Similarly a bishop is included under the term clergy.

Sailors also, who are serving in fleets, are understood to be combatants, and in fact all are who have
taken the military oath.

XVI.   How, in this connection, we are to understand the terms go, come, and depart.
A provision in regard to going is considered to cover also the return, not from the meaning of the
word, but to avoid an absurdity; for a favor ought not to be void of use. And a safe departure should
be understood to hold good until the person has reached a place where he is in safety. For this reason
the good faith of Alexander’ was under accusation; for he had ordered that those to whom he had
granted the right to depart should be killed on the way.

However, a person to whom permission has been granted to depart cannot also return. Again, a
person who has received permission to come himself will not be able to send another; and the
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reverse of this also holds. Such, in fact, are different matters, and in such cases reason does not
compel us to go beyond the meaning of the words. Nevertheless, this principle is applicable with the
understanding that, though an error confers no right, it at any rate relieves from the penalty, if a
penalty formed a part of the agreement.

Also the person who has received permission to come will come only once, and not a second time
unless the allocation of time supplies a different interpretation.

XVII.   On the extension of this to persons.
The son does not follow his father, nor the wife her husband, otherwise than in accordance with the
right of residence. For we are accustomed to live with our family, but to travel abroad without it.
Nevertheless it will be understood, even if not expressly stated, that one or two servants are included
in the case of a person for whom it would be unbecoming to travel without such attendance. For he
who grants a favor grants that which of necessity follows. However, in such cases, necessity must
be understood in a moral sense.

XVIII.   On the extension of safe-conduct to baggage.
Similarly, not all kinds of goods will be included in the safe-conduct, but only such as are ordinarily
taken or. a journey.

XIX.   Who are included under the terms attendants and nationality.
If the term attendants is used, those ought not to be understood whose case is more provocative of
hatred than that of the one for whom the safe-conduct is arranged. Such are pirates, brigands,
deserters, and fugitives. The designated nationality of the attendants indicates clearly enough that
the right is not extended to others.

XX.   Whether a right of safe-conduct is annulled by the death of the grantor.
Since the right of safe-conduct is derived from the force of authority, in case of doubt it is not
annulled by the death of the one who granted it. This is in accordance with the rules which I have
stated elsewhere in regard to favors granted by kings and other rulers.

XXI.   What if a right of safe-conduct has been granted subject to the pleasure of the grantor?
There is usually a discussion regarding a safe-conduct granted with the restriction, ‘so long as I
wish.’

The opinion of those is nearer the truth who think that a favor of this kind continues even if no new
act of will occurs; in case of doubt the presumption is that that remains in force which is sufficient
for the validity of the right. But the force of the safe-conduct does not continue when the one who
granted it has ceased to be able to wish it,’ a condition brought about by death. When in fact the
person is removed, the assumption of continuance also will cease, just as the accident ends with the
destruction of the substance.

XXII.   Whether security outside of the territory also is due.
Moreover, safe-conduct is due to the person to whom it has been granted even outside of the
territory of the grantor. For it is granted in derogation of the right of war, which in itself is not
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confined to a territory, as we have said elsewhere.

XXIII.   The favor of ransoming captives.
The ransoming of captives is in large measure an act of favor, especially among Christians, to whom
the divine law especially commends this kind of compassion. ‘The ransoming of captives is a great
and glorious function of justice,’ says Lactantius. The ransoming of captives, especially from a
barbarous enemy, is called by Ambrose a characteristic and supreme generosity. Likewise he
defends his own act and that of the Church, because they had broken up even the consecrated vessels
of the Church in order to redeem captives. ‘The ransom of captives is the adornment of sacraments,’
he says, and he uses many other expressions to the same effect.

Augustine imitated this act of Ambrose, as Possidius relates [Life of Augustine, xxiv]; he says that
this was done against the worldliness on the part of some persons. Deogratias, a bishop in the same
Africa, also imitated the act of Ambrose, as Victor of Utica relates, [Victor Vitensis, I. viii].

XXIV.   Whether ransom may be forbidden by law is explained with the help of a distinction.
1.  These considerations lead me not to venture to approve without discrimination the laws which
forbid the ransom of captives, such as existed, we read, among the ancient Romans. Some one said
in the Roman Senate, ‘ In no state are captives rated more cheaply than in our own.’ The same state
is said by Livy to have had the least consideration for captives, even from early times. There is a
familiar ode of Horace which touches on this subject, in which he calls the ransoming of captives
disgraceful terms and a precedent dragging ruin with it, a loss added to disgrace.

What Aristotle criticizes in the institutions of Sparta is likewise ordinarily held to be faulty in those
of the Romans. As a matter of fact all their energies were directed to matters of war, as if on these
alone the safety of the state depended. But if we should only have regard for considerations of
humanity it would in many cases be better that a right which is sought in war should be lost, than
that a great many men," our relatives, in fact, or fellow countrymen, should be left in the most
pitiable condition.

2.  Such a law, therefore, does not seem just, unless the need of such severity is plain, with the
purpose in view that greater evils, or the largest possible number of evils, which are otherwise with
moral certainty inevitable, may be avoided. In case of such necessity, since the captives themselves,
in accordance with the law of love, ought to bear their lot with resignation, the injunction not to set
themselves in opposition can be laid upon them and upon others, in accordance with the principles
which we have laid down elsewhere in regard to the surrender of a citizen for the public good.

XXV.   Can the right to a captive be transferred?
According to our customs, it is true, those who are captured in war are not slaves. Yet I do not doubt
that the right to collect; the price of ransom from a captive can be transferred from, the party who
holds the captive to another. For nature allows a transfer of ownership, even in things which do not
have corporeal existence.

XXVI.   A ransom can be owed to several by one person.
Further, the same person can owe a ransom to more than one person if he has been let go by the first



Hugo Grotius: The Law of War and Peace (1625) Page 561

©  Copyright 2005 Lonang Institute

and captured by another before the first ransom has been paid. Such, in fact, are different debts,
arising from different causes.

XXVII.   Whether an agreement can be annulled on the ground that the wealth of the captive was
unknown.
An agreement in regard to the amount of ransom cannot be annulled on the ground that the captive
is understood to be richer than was believed. By the strict law of nations, which we are investigating,
no one is compelled to make good what he has promised in a contract at less than a fair price, if
there has been no deception. This can be understood from the explanations previously made
concerning contracts.

XXVIII.   What goods of the captive belong to the captor.
From what we have said, that captives are not our slaves, it follows that there is no room for the
complete acquisition which, as we have said elsewhere, is the essential condition of ownership over
the person. No other property, therefore, will be gained by the captor than what he has actually
taken.

In consequence, if the captive has something concealed on his person, it will not be acquired, since
it has not been taken. Just so Paul the jurist made answer, in opposition to Brutus and Manlius, that
a man, who has taken possession of a farm, has not taken into his possession a treasure which he
does not know is on the farm; for a person cannot possess what he does not know of. The conclusion
from this is that property concealed on the person of a captive can be used in paying the price of the
ransom, since ownership has in effect been retained.

XXIX.   Whether the heir owes the price of ransom is explained, with the help of a distinction.
1.  This question is also commonly raised, whether a ransom agreed upon, but not paid before death,
is due from the heir.

The answer seems to me void of difficulty. The ransom is not due if the captive died in prison. There
was, in fact, a condition attached to the promise, that the captive should be set free; but a dead man
is not set free. On the contrary, if the captive died when at liberty, the ransom is due; for he had
already gained that in return for which the ransom had been promised.

2.  I admit that obviously the agreement can be made also with different conditions, so that the
ransom may be unreservedly due from the very moment of the contract, the captive being retained
no longer as a prisoner of war, but as security for himself. On the contrary, the contract can be so
drawn up that the payment of the price shall only be made if on the appointed day the captive is alive
and free. But these conditions, as being less natural, are not to be assumed without clear proofs.

XXX.   Whether a person, who has been released in order to free another, ought to return if the
other has died.
Again, the question is proposed for discussion, whether a return to prison is obligatory for a man
who has been released under the agreement that he should cause another to be freed, where the other
has anticipated release by dying.
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I have said elsewhere that the act of a third party, if fairly promised, is satisfactorily performed if
nothing on the part of the promisor is omitted, but that in the case of burdensome promises the
promisor is obligated only to an equivalent amount. So, in the question under discussion, the one
who has been released will not be bound to restore himself to custody; for this was not the
agreement, and the presumption in favor of liberty does not allow a tacit agreement to be
understood. But the person who has been released ought not to get his freedom as clear profit; he
will pay the estimated value of what he cannot furnish." For this is more in accord with natural
simplicity than what the interpreters of the Roman law set forth in an action according to prescribed
formulas and on a formal claim for restitution of a thing given for a cause, when the cause did not
follow.
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CHAPTER 22
On the Good Faith of Subordinate Powers in War

I.   The kinds of military leaders.
As one form of public agreement, Ulpian reckons this: ‘Whenever the leaders of the war make
agreements with each other.’

I have said that after considering the good faith pledged by the highest authorities I must treat of that
which subordinate officials pledge to one another, or to others. Either the subordinate officials are
next to the highest authority, such as have properly been called generals, to whom this expression
of Livy must be applied, ‘And we recognize as a general only the officer under whose auspices the
war is waged ‘; or they are officers of lower rank, whom Caesar distinguishes as follows: ‘ A
lieutenant-general (legatus) has one set of duties, a commander-in-chief (imperator) another. The
one ought to carry out orders; the other, to deliberate freely on the conduct of the whole campaign.’

II.   How far an agreement made by military leaders is binding on the supreme authority.
In dealing with the promises of military leaders the subject must be viewed under two aspects; for
the question is raised whether such promises impose a binding obligation on the supreme authority,
or only on the leaders themselves.

The first point should be settled in accordance with the principle which I have elsewhere stated," that
an obligation is imposed on us also by the person whom we have chosen as agent to execute our
wishes, whether our wishes have been stated in express terms or are inferred from the nature of the
responsibility. For the one who grants a power grants the means necessary for the exercise of that
power, so far as he possesses them; and this ought to be understood morally in matters pertaining
to morals. In two ways, therefore, subordinate authorities will be able to bind the supreme authority
by their actions, either by doing that which is thought on probable grounds to lie within their field
of duty, or even outside their field of duty, in accordance with a special responsibility, known to the
public, or to those whose interest in the matter is at stake.

III.   How far such an agreement furnishes occasion for an obligation.
There are also other ways in which the supreme authority is obligated by a previous act of its agents,
but not in such a way that this act should be, properly speaking, a cause, but rather an occasion, of
obligation. This may happen in two ways, either by consent, or by reason of the act itself. Consent
is revealed by ratification, not only express but also implied, that is, when the supreme authority
knew what had been done and permitted the accomplishment of the acts, which cannot with
probability be referred to another cause. We have explained elsewhere how this matter proceeds.

By reason of the thing itself states are bound to this extent, that they should not become richer
through another’s loss, that is, that they should either carry out the agreement, from which they wish
to acquire gain, or renounce the gain. In regard to this principle of equity, also, I have spoken
elsewhere. And to this extent, and not beyond, can we accept the maxim, that whatever has been
done to our advantage is valid. On the contrary those cannot be acquitted of injustice who
disapprove of the agreement and yet retain what they would not have had without the agreement.
Such a case arose when, as Valerius Maximus relates, the Roman senate was unable to approve of
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the act of Gnaeus Domitius, and yet was not willing to disavow it. Many such instances occur in
history.

IV.   What, if anything, has been done contrary to instructions? Herein distinctions are presented.
1.  Also we must repeat what has been said above, that whoever has appointed an agent is bound,
even if the agent, while yet within the limits of his public function, has acted contrary to secret
instructions.

This rule of equity was rightly followed by the Roman praetor in an action relating to agents, that
not everything done by an agent is, in fact, binding on the one who appointed him, but only that
which, within the limits of his responsibility, was done in the interest of the principal. If now public
notice has been given, that agreements should not be made with him, then he will not be considered
as an agent. If, however, the notice has been given, but is not generally known, the one who
appointed the agent is bound.

Also the conditions of the appointment must be observed. For if any one has wished that an
agreement be made under a certain condition, or with the intervention of a certain person, it will be
most, fair that the conditions under which the agent received his appointment shall be observed.

2.  The consequence of this is, that some kings or peoples are put under greater obligation by the
agreements of their military leaders, others under less, in case their laws and customs are adequately
known. But if there is doubt on these points we must follow the line of inference, in such a way as
to understand that that is conceded without which there can be no proper discharge of responsibility
on the part of the official.

3.  If a lesser official has exceeded the limit of his instructions, in case he is unable to make good
what he has promised, he will himself be liable for the equivalent of the loss, unless such recovery
is precluded by some law sufficiently well known. But if in addition there is deceit, that is, if the
official pretended to have greater power than he did have, he will then both be liable for the loss
caused by his fault and also, on account of his criminal conduct, he will be subject to a penalty
commensurate with the crime. In the former case his property is liable, and, if that is not sufficient,
also his work, or the liberty of his person. In the second case his person, or his property, or both are
liable, according to the magnitude of the crime.

Moreover, what we have said regarding deceit will be in point, even if any one has declared
beforehand that he is unwilling to make himself liable, because the debt due both for the loss
occasioned and as a just penalty is associated with the offence by a natural and not by a voluntary
connection.

V.   Whether in such a case the other party will be under obligation.
But since either the supreme authority, or its agent, is always bound, this also is certain, that the
other party to the agreement is under obligation, and it cannot be said that the agreement is one-
sided.

We are done with the relation of lesser officials to their superiors.
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VI.   What generals or magistrates are able to do with regard to those of lower rank, or on behalf
of them.
Let us see also what higher officials are able to do with regard to those of lower rank.

We ought not, I think, to doubt that a general may place a binding obligation on his soldiers, or
magistrates on their fellow townsmen, within the limits of those powers which they are accustomed
to exercise; beyond those limits, consent would be necessary.

On the other hand, a compact of a commander or of a magistrate will, in general, be advantageous
to those of lower rank in respect to matters merely expedient; such arrangements, in fact, are
sufficiently understood as in their power. In respect to conditions which have a burden attached, the
obligation is absolute within those rights which they are accustomed to exercise, but, beyond those,
only if accepted.

These provisions are in accord with the principles which we have elsewhere discussed, growing out
of the law of nature regarding a stipulation in behalf of a third party. The general statements will
now be made clearer by the presentation of particular instances.

VII.   Generals do not have the power to make peace.
It does not fall within the province of the general to conduct negotiations with regard to the causes
or the consequences of a war;’ the terminating of war is, in fact, not a part of the waging of it. Even
though the general has been placed in command with absolute power, that must be understood to
apply only to the conduct of the war. The reply of Agesilaus to the Persians was ‘The right of
decision regarding peace belongs to the state.’ Sallust says that the senate rescinded the peace which
Aulus Albinus had made with king jugurtha, because he had made it without the authority of the
senate.

Also we find in Livy: ‘How will that peace be valid which we shall have concluded without the
authority of the senate, without the decree of the Roman people? ‘ For that reason the Caudine
agreement and the agreement in regard to Numantia did not bind the Roman people, as I have
explained elsewhere. And up to this point the statement of Posthumius is correct: ‘If there is
anything which can be made a binding obligation on the people, all things can ‘; that is to say, things
which do not belong to the conduct of warfare. That this is the meaning is shown by the preceding
statements concerning surrender, concerning an agreement to abandon or to burn a city, and
concerning a change in the form of government.

VIII.   Whether generals may make a truce; herein a distinction.
Not only generals in command but also officers of lower rank have the power to make a truce, but
only with those against whom they are fighting, or whom they are holding in a state of siege. This
applies only to themselves and to their troops; for other officers of equal rank are not- bound by such
a truce, as is clear from the story of Fabius and Marcellus in Livy.

IX.   What security of persons, and what property, can be given by generals.
1.  Likewise it is not within the province of generals to dispose of men, dominions, and territories
taken in war.
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In accordance with this law Syria was taken away from Tigranes, although Lucullus had given it to
him. In regard to Sophonisba, who had been captured in war, Scipio said that the judgement and will
of the senate and the Roman people would decide; and so freedom could not be given to her by
Masinissa, the general by whom she had been captured. Over other matters, which fall under the
head of booty, we see that some rights are granted to commanders, not so much by reason of the
strength of their authority as by the customs of each people. But in regard to that subject we have
said enough previously.

2.  However, it is quite within the power of generals to grant things which have not yet been taken,
because in many cases towns and men surrender in war on the condition of preserving their lives,
or of keeping also their liberty or even their property. In such matters circumstances generally do
not afford opportunity to request the decision of the sovereign authority.

For a like reason this right ought to be granted also to commanders not of the highest rank, within
the limits of the matters entrusted to their administration. When Hannibal was far away, Maharbal
had promised to certain Romans, who had escaped from the battle near Trasimenus, not only their
lives-‘ their safety,’ as Polybius too concisely remarks-but also, if they should have given up their
weapons, the privilege of departing with one suit of clothes each. But Hannibal detained them,
alleging that ‘it was not in the power of Maharbal, without consulting him, to give to those who
surrendered his pledge that he would leave them uninjured and unharmed.’‘ The judgement of Livy
on this act is, ‘The pledge was kept by Hannibal with Punic faith.’

3.  Consequently, in the case of Rabirius we ought to consider Cicero as a lawyer and not as a judge.
He maintains that Rabirius had rightly killed Saturninus, whom the consul Gaius Marius had
persuaded to leave the Capitol by giving a pledge to him. ‘How could a pledge be given,’ says
Cicero, ‘without a decree of the senate? ‘ And so he treats the matter as if that pledge bound Marius
only. But Gaius Marius had received authority by a decree of the senate to see to it that the
sovereignty and majesty of the Roman people should be preserved. In this power, which according
to Roman custom was the highest,’ who would deny that the right of granting immunity was
included, if in that way every peril might be warded off from the state?

X.   Such agreements should be interpreted narrowly; and why.
For the rest, in dealing with the agreements made by generals, because these are concerned with a
matter outside their field, the interpretation must be restricted so far as the nature of the agreement
allows, lest indeed by their act either the sovereign power be obligated to a greater degree than it
wishes, or they themselves suffer injury in the discharge of their duty.

XI.   How a surrender accepted by a general is to be interpreted.
In consequence, one who is received in unconditional surrender by a general is considered to have
been received on such terms that the decision in regard to him belongs to the victorious people or
king. There is an example of this in the case of Genthius, king of Illyria, and in that of Perseus, king
of Macedonia; the former surrendered to Anicius, the latter to Paulus.

XII.   How to understand the proviso, ‘if the king or the people has approved.’
Thus the added proviso, ‘Let this be valid, in case the Roman people shall have ratified it,’ which
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is often found in treaty compacts, will have the effect that, if the ratification does not follow, the
general will himself in no respect be bound, unless in some way he has thereby been made richer.

XIII.   How to understand the promise to surrender a town.
Also those who have promised to surrender a town can allow the garrison to withdraw, as we read
that the Locrians did.
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CHAPTER 23
On Good Faith of Private Persons in War

I.   Refutation of the opinion, which holds that private persons are not bound by a pledge given
to the enemy.
Sufficiently well known is this statement of Cicero: ‘Also if, under the pressure of circumstances,
individuals have promised anything to the enemy, faith must be kept in that very matter.’ Whether
the individuals are combatants or civilians-it matters not as regards keeping faith.

It is strange that legal authorities have been found who would teach that the obligation was binding
when an agreement was made publicly with the enemy, but that agreements made by private persons
were not binding in like manner. For since private citizens have private rights, which they can place
under obligation, and enemies are capable of acquiring right, what can stand in the way of the
obligation? Add that, unless this rule is established, opportunity is given for slaughter, an
impediment is set to liberty. For captives in many cases will not be able to guard against the former,
or to obtain the latter, if the good faith of private persons has been done away with.

II.   It is shown that private persons are bound even to a pirate and a brigand; and to what extent.
Still further, not only is a pledge, which has been given to an enemy, recognized by the law of
nations, but also a pledge to a brigand or to a pirate, just as we have said above in regard to public
faith. There is this difference, that if an unjust fear inspired by the other has induced the promise the
promisor can demand restitution, or if the other party is unwilling to make restitution he can take
it; such a procedure has no place in case of a fear arising from a public war, according to the law of
nations.

If an oath also has been added to the promise, then what has been promised will have to be made
good by the promisor, if he wishes to avoid the crime of perjury. If such a perjury has been
committed against a public enemy, men are accustomed to punish it; but if against brigands or
pirates, it is overlooked, because of the hatred of those whose interest is at stake.

III.   No exception is here made for a minor.
Also in this aspect of the good faith of private persons we shall make no exception for a minor who
has sufficient intelligence to understand his act. For the privileges which favor minors arise from
municipal law, but we are treating of the law of nations.

IV.   Whether an error gives release.
Also as regards an error, we have said elsewhere that it gives the right to withdraw from an
agreement only if that which was erroneously believed had the force of a condition in the mind of
the promisor.

V.   Answer to the objection raised from the point of view of public advantage.
1.  It is more difficult to decide how far the power of individuals may extend in making an
agreement. That public property cannot be alienated by an individual is well established. For if this
right is not permitted even to generals in war, as I have just shown, still less will it be permitted to
private citizens. But in regard to their own acts and property the question can be raised because it
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is evident that these also cannot be put at the service of the enemy without some degree of damage.
For this reason such agreements on the part of citizens may seem unlawful on account of the state’s
right of eminent domain, and on the part of enrolled soldiers on account of their military oath.

2.  It must be understood, however, that agreements which avoid a greater or more certain evil ought
to be considered advantageous rather than harmful to the public interest, because a lesser evil
assumes the appearance of an advantage. ‘ Of evils one ought to choose the lesser,’ a certain speaker
says in Appian. In fact neither an act of sincere good faith, by which one does not yield absolute
power over himself and his possessions, nor the public advantage without the authority of law, can
render void and deprive of all legal effect that which has been done, even if it is granted that this was
done contrary to duty.

3.  A law may indeed deprive either permanent or temporary subjects of such power. But the law
does not always do this, because it spares the citizens; and it cannot do this in all cases, for the
reason that human laws, as I have said elsewhere, have the power of imposing obligation only if they
have been passed in a humane manner, and not if they impose a burden which is plainly inconsistent
with reason and nature. And so special ordinances and orders, which openly claim some such right,
ought not to be considered as laws. Moreover, general laws ought to be received with so benevolent
an interpretation as to exclude misfortunes arising from extreme necessity.

4.  But if the act of the private person, which had been forbidden by law or by an order and
prevented from becoming valid, could rightly have been forbidden, then the act of the individual
would be void. Nevertheless he could be punished on this account, because he promised what was
not within his right; and especially, if he promised it on oath.

VI.   The previous statements are applied to a pledge given of return to prison.
The Promise of a captive to return to prison is properly allowable; for it does not render the
condition of the captive worse. Therefore Marcus Atilius Regulus did not merely act nobly, as some
think, but also as his duty required. Cicero says: ‘ It was the duty of Regulus not to disturb by
perjury the conditions and agreements of war.’ And no obstacle to his return was presented by this
consideration:

But yet he knew what tortures
The barbarous executioner was making ready;

for he had known when he made the promise that this might happen. Likewise, also, of the ten
captives, as Gellius tells the story from ancient authors, ‘ Eight replied that they had no right to
postliminy, since they were bound by oath.’

VII.   The pledge not to return to a certain place; the pledge not to serve as a soldier.
1.  It is also customary for prisoners to promise not to return to a certain place, and not to take up
arms against the one who had them in his power. An example of the former kind of pledge is found
in Thucydides, where the people of Ithome promise the Lacedaemonians that they will leave the
Peloponnesus never to return.
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Instances of the second kind of pledge are now frequent. An ancient example is to be found in
Polybius, where the Numidians are released by Hamilcar on the condition that none of them will
bear hostile arms against the Carthaginians. Procopius a in the Gothic War records a similar
agreement.

2.  Some writers declare such an agreement void, because it is contrary to the duty due to the country
of allegiance. But whatever is contrary to duty is not at once also void, as I have said just above and
elsewhere. Then, too, it is not contrary to duty to obtain liberty for oneself by promising what is
already in the hands of the enemy. The cause of one’s country is, in fact, none the worse thereby,
since he who has been captured must be considered as having already perished, unless he is set free.

VIII.   The pledge not to run away.
Some prisoners also promise not to run away. Contrary to the opinion of certain writers, such a
pledge is binding on them, even though they made the promise when in chains. For in this way either
lives are ordinarily saved, or milder captivity secured. If, however, the prisoner shall be put in chains
afterward, then he will be released from the promise, if it was made on the condition that he should
not be put in chains.

IX.   One who has been captured cannot surrender to another.
Rather foolishly the question is raised, whether one who has been captured can surrender to another.

It is quite certain that no one by his own agreement can take away a right gained by another. But the
captor has gained a right, either by the law of war alone, or partly by the law of war and partly by
the consent of him who is waging the war, as I have explained above.

X.   Whether private persons should be compelled by their rulers to carry out what they have
promised.
Regarding the effect of agreements an important question is, whether private persons, in case they
are negligent, ought to be compelled by their rulers to fulfil their promises.

It is nearer the truth to say that they should be compelled to do so only in regular warfare, on
account of the law of nations by which those who wage war are bound to render justice to each
other, even in regard to the acts of individuals; a case in point would be if envoys of the enemy
should be injured by private citizens.

Thus, according to the statement of Gellius, Cornelius Neaps wrote that many in the senate voted
that those of the ten captives who were unwilling to return should be put under guard and taken back
to Hannibal.

XI.   What kind of an interpretation ought to be applied in agreements of this sort.
In the matter of interpretation, the rules should be observed which have already been mentioned
several times, to wit: that we should not depart from the natural meanings of the words except in
order to avoid an absurdity, or from some quite satisfactory surmise as to the intention; and that in
case of doubt we should be more inclined to interpret the words against the one who made the
condition.



Hugo Grotius: The Law of War and Peace (1625) Page 571

©  Copyright 2005 Lonang Institute

XII.   In what way we are to interpret the terms life, clothing, and the arrival of aid.
One who has made an agreement regarding his life does not have the right to liberty also.

Arms are not included under the term clothing; for these are different things.

Aid is rightly said to have arrived if it is in sight, although it is doing nothing; for its very presence
has an influence.

XIII.   Who ought to be said to have returned to the enemy.
One who has returned secretly, so as to depart immediately, will not be said to have returned to the
enemy. For returning ought to be understood as coming a second time under the power of the enemy.

Cicero held the opposite interpretation to be disingenuous and foolishly crafty, since it involves
deceit and perjury. Gellius called it fraudulent cleverness, branded with disgrace by the censor; and
he characterizes those who had practiced it as odious and detestable.

XIV.   What are adequate reinforcements in the case of a surrender made conditionally?
In the case of an agreement to surrender,’ which shall not hold if adequate reinforcements have
arrived, the reinforcements ought to be understood to be such as will cause the danger to cease.

XV.   Whatever pertains to the execution of an agreement does not constitute a condition.
This also must be noted, that if any covenant has been made regarding the method of execution this
adds no condition to the agreement. The case is as if they said that payment is to be made in a certain
place, which afterward changed ownership.

XVI.   Regarding hostages given for such agreements.
In regard to hostages the position must be maintained which we stated above, that in most cases they
are merely accessory to the principal act. Nevertheless the agreement can be so made that the
obligation shall present an alternative, that is, either that something shall be done, or that the hostage
shall be retained. But in case of doubt we must maintain what is most natural, that is, that the
hostages shall be believed to be only accessory.
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CHAPTER 24
On Implied Good Faith

I.   How good faith may be tacitly interposed.
IT was well said by javolenus, that certain things are agreed to by silence; and this is found to be the
case in public agreements, in private agreements, and in mixed agreements.

The reason is that consent, no matter how indicated and accepted, has the power of transferring a
right. But there are also other signs of consent besides spoken and written words, as we have already
more than once indicated. And certain signs by nature form a part of the act.

II.   An example, in the case of a person who desires to be received under the protection of a
people or a king.
An example may be found in the case of the person who comes either from the enemy or from a
foreign country and entrusts himself to the good faith of another people or king. For there ought to
be no doubt that such a person tacitly binds himself to do nothing against that government under
which he seeks protection.

Consequently we ought not to follow those who say that the act of Zopyrus was free from blame;
for his faithfulness toward his king did not excuse his treachery toward those to whom he had fled.
The same should be said of Sextus, the son of Tarquin, who fled to Gabii. About Sinon Virgil says:

Hear now the plots of Greeks, and from the crime of one
Learn to know all Greeks.

III.   An example, in the case of one who asks or grants a parley.
Likewise the person who asks or grants a parley tacitly promises that it will be without hurt to those
who take part in it.

Livy declares that the law of nations is violated by doing harm to the enemy under the pretense of
a parley; he adds, that the good faith of a parley was treacherously violated (for the reading ‘through
faith’ (per fidem) in that passage is faulty), because Gnaeus Domitius placed in chains Bituitus, king
of the Averni, after Domitius had invited him to a pretended conference and had received him n
hospitality. This judgement is passed on Domitius by Valerius Maximus: ‘His excessive desire for
fame made him treacherous.’

Wherefore one must wonder why the writer of the eighth book of Caesar’s Gallic War, whether
Hirtius or Oppius, in referring to a similar deed of Titus Labienus adds, ‘He judged that the
faithlessness of this man,’ that is, Commius, ‘could be suppressed without any act of treachery,’
unless the explanation is that this is the opinion of Labienus rather than of the writer.

IV.   Nevertheless he who asks or grants a parley is not hindered from promoting his own
interests, provided that he does not harm the other party to the conference.
But that implied consent must not be extended beyond what I have said. For, provided that the
parties to the conference suffer no harm, it is not treacherous, but reckoned among honorable
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artifices, to divert the enemy from warlike plans by the pretext of a parley, and in the meantime to
promote one’s own advantage.

Those, therefore, who maintained that King Perseus was deceived by the hope of peace, took into
consideration not so much right and good faith as highmindedness and warlike glory; and this can
be well understood from what we have said concerning stratagems in war. Of the same general
character was the ruse by which Hasdrubal saved his army from the Ausetanian defiles, and that by
which Scipio Africanus the Elder learned the location of the camp of Syphax; both of these instances
are related by Livy. Their example was followed by Lucius Sulla also in the Social War, near
Esernia, as we read in ‘Frontinus.

V.   Of mute signs which by custom have some meaning.
There are also certain mute signs which have a significance arising from custom. Such were in
ancient times the use of fillets and olive branches; among the Macedonians the raising of spears,
among the Romans the placing of shields over the heads,’ all signs of a suppliant surrender, which
in consequence imposed the obligation to lay down arms. But whether one who indicates that he
accepts such a surrender is under obligation, and how far, should be inferred from what I have said
above.

At the present time white flags are the implied sign of a request for a parley; they will, therefore, be
no less binding than if the parley had been requested by word of mouth.

VI.   On the implied approval of a treaty compact.
How far a treaty compact made by generals ought to be considered as impliedly approved by the
people or king, I have already stated above, to wit: when both the action was known and something
was done or not done for which no other cause could be assigned except the wish to ratify the treaty.

VII.   When a punishment is impliedly remitted.
The remission of a penalty cannot be inferred from the sole fact of its being disregarded. There is
need, besides, of some such act as either in itself may show friendship, as a treaty of friendship, or
such as will express so high an opinion of the virtue of the party subject to punishment that his
previous deeds ought deservedly to be pardoned; whether that opinion is expressed in words, or
through acts, which customarily have such significance.
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CHAPTER 25
Conclusion, with Admonitions on Behalf of Good Faith and Peace

I.   Admonitions to preserve peace.
At this point I think that I can bring my work to an end, not because all has been said that could be
said, but because sufficient has been said to lay the foundations. Whoever may wish to build on
these foundations a more imposing structure will not only find me free from envy, but will have my
sincere gratitude.

Yet before I dismiss the reader I shall add a few admonitions which may be of value in war, and
after war, for the preservation of good faith and of peace; just as in treating of the commencement
of war I added certain admonitions regarding the avoidance of wars, so far as this can be
accomplished.

And good faith should be preserved, not only for other reasons but also in order that the hope of
peace may not be done away with, For not only is every state sustained by good faith, as Cicero
declares, but also that greater society of states. Aristotle truly says that, if good faith has been taken
away, ‘ all intercourse among men ceases to exist.’

Rightly the same Cicero says that ‘it is an impious act to destroy the good faith which holds life
together.’ To use Seneca’s phrase, it is ‘the most exalted good of the human heart.’ And this good
faith the supreme rulers of men ought so much the more earnestly than others to maintain as they
violate it with greater impunity; if good faith shall be done away with, they will be like wild beasts,’
whose violence all men fear. Justice, it is true, in its other aspects often contains elements of
obscurity; but the bond of good faith is in itself plain to see, nay more, it is brought into use to so
great an extent that it removes all obscurity from business transactions.

It is, then, all the more the duty of kings to cherish good faith scrupulously, first for conscience’s
sake, and then also for the sake of the reputation by which the authority of the royal power is
supported. Therefore let them not doubt that those who instil in them the arts of deception are doing
the very thing which they teach. For that teaching cannot long prosper which makes a man antisocial
with his kind and also hateful in the sight of God.

II.   In war peace should always be kept in view.
Again, during the entire period of administration of a war the soul cannot be kept serene and trusting
in God unless it is always looking forward to peace. Sallust most truly said, ‘ The wise wage war
for the sake of peace.’ With this the opinion of Augustine agrees: ‘ Peace is not sought that war may
be followed, but war is waged that peace may be secured.’ Aristotle himself more than once
condemns those nations which made warlike pursuits, as it were, their end and aim. Violence is
characteristic of wild beasts, and violence is most manifest in war; wherefore the more diligently
effort should be put forth that it be tempered with humanity, lest by imitating wild beasts too much
we forget to be human.

III.   And peace should also be accepted even at a loss, especially by Christians.
If, then, it is possible to have peace with sufficient safety, it is well established by condonation of
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offences, damages, and expenses; this holds especially among Christians, on whom the Lord has
bestowed His peace. And His best interpreter wishes us, so far as it is possible and within our power,
to seek peace with all men. It is characteristic of a good man, as we read in Sallust, to be unwilling
to begin war, not gladly to pursue it to the bitter end.

IV.   The consideration stated is useful to the conquered.
This one consideration ought to be sufficient. However, human advantage also often draws in the
same direction, first, those who are weaker, because a long contest with a stronger opponent is
dangerous, and, just as on a ship, a greater misfortune must be avoided at some loss, with complete
disregard of anger and hope which, as Livy has rightly said, are deceitful advisers. The thought is
expressed by Aristotle thus: ‘ It is better to relinquish something of one’s possessions to those who
are stronger, than to be conquered in war and perish with the property.’

V.   The consideration stated is also useful to the conqueror.
Again, human advantage draws in the same direction also the stronger. The reason is, as the same
Livy no less truly says, that peace is bounteous and creditable to those who grant it while their
affairs are prosperous; and it is better and safer than a victory that is hoped for. It must be kept in
mind that Mars is on both sides. As Aristotle says, ‘In war men ought to consider how many and
how unexpected changes are wont to occur.’ In a certain oration for peace in Diodorus Siculus those
are censured who magnify the greatness of their exploits, as if it were not evidently customary for
the fortune of war to bestow favors alternately. And especially must the boldness of the desperate
be feared; wild beasts bite most fiercely when dying.

VI.   The consideration stated is useful likewise to those whose fortunes are in doubt.
But, if both sides seem to be equal to each other, this in truth, as Caesar says, is the best time to treat
of peace, while each has confidence in himself.

VII.   Peace, when made, must be kept with the utmost scruple.
Moreover peace, whatever the terms on which it is made, ought to be preserved absolutely, on
account of the sacredness of good faith, which I have mentioned; and not only should treachery be
anxiously avoided, but everything else that may arouse anger. What Cicero said about private
friendships you may apply to public friendships no less correctly: not only should all friendships be
safeguarded with the greatest devotion and good faith, but especially those which have been restored
to goodwill after enmity.

VIII.   A prayer, and the end of the work.
May God, who alone hath the power, inscribe these teachings on the hearts of those who hold sway
over the Christian world. May He grant to them a mind possessing knowledge of divine and human
law, and having ever before it the reflection that it hath been chosen as a servant for the rule of man,
the living thing most dear to God.
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