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It is too probable that no plan we propose will be adopted. Perhaps another
dreadful conflict is to be sustained. If, to please the people, we offer what we
ourselves dis-approve, how can we afterward defend our work? Let us raise a
standard to which the wise and honest can repair; the event is in the hand of God.
George Washington, Address to the Constitutional Convention - 1787
I. INTRODUCTION
When President Andrew Johnson and Congress created a Department of Education in 1867, it was
not simply a matter of organization and appropriation. Congressional debate reiterated what former
Presidents including Jefferson, Monroe, and Buchanan had clearly articulated: that federal
interference in educational matters was unconstitutional. Congressman Rogers in 1866 noted that
the formation of a Department of Education was not among the enumerated powers of Congress,
declaring that "there is no authority under the Constitution of the United States to authorize
Congress to interfere with the education of the different states in any manner, directly or indirectly."1
In 1979, however, when President Jimmy Carter and Congress created a Cabinet level Department
of Education, congressional debate was monopolized by organizational and appropriation
considerations. Absent during the proceedings were discussions of the crucial historical and
constitutional limitations which clearly precluded the assertion of federal jurisdiction over
education.2 A proper regard for these limitations requires withdrawal of federal jurisdiction over
education and the abolition of the Federal Department of Education and its functions. Such a
measure would:
1. Strengthen the people in the exercise of their preexisting inalienable right and power over
education acknowledged by the Ninth and Tenth Amendments. This includes education, both
publicly and privately, directly and indirectly;
2. Strengthen the federal government by redirecting its time, energy and resources toward those
objects for which it bears express constitutional responsibility;
3. Strengthen the national economy by acknowledging the constitutional limitations on the
purpose to which the federal treasury may be directed and by reducing federal deficits;
4. Strengthen education by encouraging educational diversity and by opposing continued
expansion and centralization of educational policy.
Continued federal intervention into education, however, would only disparage historically
acknowledged inalienable rights, and would further distort the constitutionally enumerated
limitations on the Congress of the United States. These limitations are compelling and deserve
further attention.
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II. HISTORICAL AND CONSTITUTIONAL LIMITATIONS
The Constitution of the United States is, by its terms, the Supreme Law of the Land.3 As such, the
Constitution not only comports with preexisting principles of law, but also the preexisting criteria
of a legal compact. Sir William Blackstone, in his famous Commentaries, identified these precepts
when he wrote
Man, considered as a creature, must necessarily be subject to the laws of his Creator,
for he is entirely a dependent being. And, consequently, as man depends absolutely
upon his Maker for everything, it is necessary that he should in all points conform
to his Maker's will. This will of his Maker, is called the law of Nature.4
Blackstone also asserted that the law of Nature was "binding over all the globe, in all countries, and
at all times; no human laws are of any validity if contrary to this; . . . "5 Thus human laws, whether
constitutional, statutory or otherwise could only be valid in light of the preexisting law of nature.
The Creator also revealed law directly. Blackstone stated that the revealed law is "to be found only
in the Holy Scriptures." He added that "these precepts, when revealed, are found upon comparison
to be really a part of the original law of nature . . . . "6 After surveying the matter in some depth, he
concluded that
Upon these two foundations, the law of Nature and the law of Revelation, depend all
human law; that is to say, no human laws should be suffered to contradict these.7
Thus the Constitution, in order to be the Supreme Law of the Land, must comport with preexisting
principles of law. That is, the Constitution must be lawful before it can be the Supreme Law of the
Land. The Constitution (or its interpretations) may not run contrary to the foundations of law, or else
it would not be lawful. Similarly, a Congressional enactment may not run contrary to foundations
of law and still remain lawful and constitutional.
As the Supreme Law of the Land, the Constitution is also a legal compact. As a compact, the
original parties and their posterity or successors are mutually bound to uphold the compact,
modifying it only according to the limited and prescribed means therein expressed. The irrevocable
nature of the instrument and its fixed delegation of limited and enumerated power also make up
essential elements of a compact. Thus, the Constitution, in order to be the Supreme Law of the Land,
must also comport with the preexisting criteria of a legal compact. The Constitution (or its
interpretations) may not run contrary to these criteria and still remain a Constitution. A
Congressional enactment may not run contrary to these criteria without it also being
unconstitutional.
If Congress were to construe the Constitution based on the tenor of the times, the exigencies of the
circumstances, or merely relative to human experience, it would unlawfully usurp the compact's
authority as the Supreme Law of the Land. In such a case Congress would become a law unto itself.
More specifically, it would employ "law" in an unlawful and unconstitutional manner.8 The whole
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aim, however, "of construction, as applied to a provision of the Constitution, is to discover the
meaning, to ascertain and give effect to the intent of its framers and the people who adopted it."9
Limited and Enumerated Powers
These legal and constitutional principles bound the Congress of 1791 and continue to bind Congress
today. This is the nature of law and legal compacts and therefore the nature of the Supreme Law of
the Land and the Constitution.
The Constitution, of course, explicitly binds Congress by enumerating which congressional powers
are delegated and how they are to be lawfully employed. As a binding compact, any powers
exercised by the federal government must be in accordance with that compact. Constitutionally, the
federal government is a government of limited and enumerated powers. Power not delegated to the
federal government by the written Constitution is reserved to the states or to the people
respectively.10
Education is not found among the enumerated objects of the Constitution. Article I does not
authorize Congress to establish a Department of Education much less grant it jurisdiction to
encourage the education of the people in the several states. Furthermore, federal involvement in
education is not an appropriate means plainly adapted to carry out an object contemplated by an
enumerated power. Congress may, however, maintain voluntary educational facilities and academies
if those means are plainly adopted to raising a military and the like.11
Though Congress is prohibited from entangling itself with the education of the people in the several
states, it may concern itself with those objects enumerated in Article I, Section 8, Clause 17. This
clause grants Congress exclusive legislative authority over the District of Columbia. With respect
to the District of Columbia, Congress has legislative authority pro-tanto. It may act as a State
legislature, but may not abridge any constitutionally retained right of the people over education.
As far as congressional authority over Federal Territories and property is concerned, the Constitution
enumerates certain powers in Article IV, Section 3, Clause 2. This Clause grants Congress power
to dispose of and make all needful rules and regulations respecting the territories or other property
belonging to the United States. This proprietary function differs from the legislative function over
the District of Columbia though both constitute grants of power.12
The extent, however, of congressional power with respect to education is limited to the promotion
of science and arts and is provided for by Article I, Section 8, Clause 8. The means Congress may
employ in the promotion of these enumerated objects is also noted. Congress may only promote
these objects "by securing for limited Times to Authors and Inventors the exclusive Right to their
respective Writings and Discoverys." Thus both the object and the means are clearly enumerated and
explicitly limited.13 If Congress exercised any other power inconsistent with these objects in respect
to education, it would be pernicious both to the states and the people, and contrary to the
Constitution as a legal compact and the Supreme Law of the Land.
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Congress - Under the Articles of Confederation
These constitutional limitations, however, were not expressly in place when the Congress met under
the Articles of Confederation in 1777. In an effort to reduce the Revolutionary War deficit, the
Congress under the Articles of Confederation undertook many measures. In 1780 it requested large
land states, such as Virginia, to surrender their claim over certain western lands to the General
Government. The General Government hoped to dispose of these lands by sale, thereby
extinguishing the deficit. To gain an understanding of the proportions of the conveyance, the states
of Kentucky, Tennessee, Ohio, Indiana, Mississippi, Illinois, Alabama, Michigan, and Wisconsin
were eventually formed out of these territories.14
In order to induce settlement and sale of these frontier territories now under the jurisdiction of the
General Government, an ordinance for ascertaining the mode of disposing of land in the western
territory was established on May 20, 1785. Among other objects, this ordinance reserved a section
of every township for the maintenance of public schools. This was the first government enactment
concerning land for educational purposes. On July 13, 1787, the Congress enacted another ordinance
for the government of the territory of the United States northwest of the Ohio river. This became
known as the "Northwest Ordinance." It not only reserved lands for educational purposes as did its
predecessor, but constituted the first grant of land for those purposes .15
The legality of Congressional action pursuant to the Articles of Confederation, in selling territories
with designated tracts for 'educational purposes', in no way indicates that Congress, under the
Constitution, possessed any similar power with respect to states. The ordinances of 1785 and 1787
only served to demonstrate that the situation called for the expedited settlement and sale of
territories. Thus subsequent congressional enactments setting aside territories or other federal lands
for educational purposes, do not set a precedent for education within the several states. Education,
however, was not a central object of Congress' concern, but rather an inducement for sale and
settlement of territories which had been ceded to the general government voluntarily. Once land was
transferred to a state, or a territory was admitted as a state to the Union, any continuing federal
influence over education terminated.16
Constitutional Convention
No general congressional authority over education has ever been a part of the Constitution. Several
attempts, however, were made during the Constitutional Convention of 1787 to give Congress
educational powers. On May 29th Mr. Charles Pinckney presented his draft of a federal government
which provided that the legislature of the United States shall have the power "to establish and
provide for a national university at the seat of government of the United States." When the
committee, which considered the matter reported their constitutional draft on August 6, they
completely excluded this particular provision.17 During the Convention on August 18, James
Madison and others proposed several items to be included within the legislative power of the United
States, including the power:
-To secure to literary authors their copyrights for a limited time.
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-To establish a university.
-To encourage by proper premiums and provisions, the advancement of useful knowledge and
discoveries.
-To establish seminaries for the promotion of literature, and the arts and sciences.
-To grant patents for useful inventions.
-To establish public institutions, rewards, and immunities, for the promotion of agriculture,
commerce, trades and manufactures.
Madison drew a distinction between a national university, seminaries for the promotion of literature,
arts and sciences, and other public educational institutions. A national university implied a
university which taught all branches of learning, owned and/or operated by the federal government.
Seminaries referred to any school, academy, college, or university, in which young persons were
instructed in several disciplines, including theology. It did not merely connote a school of theology
as it does today. After considering these provisions, they were rejected. Only the patent and
copyright provisions were found among the national legislature's authority when the matter was
reported out of Committee.18
On September 12, 1787 the "Committee of Stile and Arrangement" reported a Constitution which,
apart from a few changes, became the present Constitution less amendments. That version contained
no specific, enumerated, or expressed power in Congress to legislate concerning education, nor did
it provide for Congressional encouragement of education or the advancement of useful knowledge
and discoveries, directly or indirectly.19
On September 14, Mr. Madison and Mr. Pinckney, during debates on the submitted draft, moved
once again to vest Congress with power "to establish an University, in which no preferences or
distinctions should be allowed on account of Religion."20 The proposal was again lost on the
Convention as a whole. On September 17 the Constitution, void of congressional power over
education, was ratified. Almost a year later on June 21, 1788, the ninth state ratified the
Constitution. On April 30, 1789, General George Washington was inaugurated as President of the
United States.21
It is certain that Congress was denied the power to establish a national university. The establishment
of seminaries promoting literature, arts and sciences was also denied Congress' jurisdictional sweep,
as well as establishment of other public educational institutions. The only encouragement and
advancement of useful knowledge and discoveries granted to Congress was the exception of the
patent and copyright provisions of Article I, Section 8, Clause 8.22 It was wisely considered that the
federal government should have no greater constitutional power to encourage education among the
several states beyond this particular enumerated object. If the specific power was not enumerated
in Congress, Congress failed to obtain it. The Tenth Amendment ratified in 1791 reaffirmed this well
known principle.23
Thus, when Washington came to office, the only real question regarding education was whether
Congress, acting like a State pursuant to its Article I, Section 8, Clause 17 powers over the District
of Columbia alone, could establish a national university within the exclusive geographical confines
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of the District of Columbia, and whether Congress could constitutionally appropriate movies from
the federal treasury for such a purpose.24 As a practical matter, "education was left where it had
always been, in the hands of the states or of the people." 25
Presidential & Congressional Acknowledgments of Historical & Constitutional Limitations
During his First Annual Address on January 8, 1790, George Washington advanced his goals for the
young nation. This included a variety of objects of great importance, such as naturalization, weights
and measures, and foreign affairs. He also encouraged Congress to undertake certain projects and
advance them by proper means.
Noting the many advantages of knowledge and its desirability, he requested Congress to consider
how this end may be properly obtained. Washington stated, "Whether this desirable object will be
best promoted by affording aids to seminaries of learning already established, by the institution of
a national university, or by any other expedients, will be well worthy of a place in the deliberations
of the legislature." 26
On May 3, Mr. Smith of South Carolina moved that the President's request, which specifically
encouraged science and literature, be referred to a selected House committee. This was objected to
by Mr. Stone who "inquired what part of the Constitution authorized Congress to take any steps in
a business of this kind? Fox his part, he knew of none."27
An accurate scenario of what then took place has been preserved in the Annals of Congress. It notes
that Mr. Stone continued;
We have already done as much as we can with propriety; we have encouraged learning by
giving to authors an exclusive privilege of vending their works; this is going as far as we
have the power to go by the Constitution.
Mr. Sherman, said, that a proposition to vest Congress with power to establish a National
University was made in the General Convention, but it was negatived. It was thought
sufficient that this power should be exercised by the States in their separate capacity.
Mr. Page observed, that he was in favor of the motion. He wished to have the matter
determined, whether Congress has, or has not, a right to do any thing for the promotion of
science and literature. He rather supposed that they had such a right; but if, on investigation
of the subject, it shall appear they have not, he should consider the circumstances as a very
essential defect in the Constitution, and should be for proposing an amendment . . . . 28
These debates acknowledged the constitutional limitations precluding Congress from assuming
jurisdiction over education. They summarized the views of the Founding Fathers on the subject.
Seven years later, in his Eighth Annual Address delivered December 7, 1796 Washington again,
"proposed to the consideration of Congress the expediency of establishing a national university and
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also a military academy."29 Meanwhile, on Monday, December 12, 1796 Mr. Madison moved to
refer to the House a Memorial from the Commissioners of the Federal City.30 The Memorial,
according to Madison, prayed "that Congress would take such measures as that they may be able to
receive any donations which may be made to the institution."31
During debate on Monday, December 26, the House took up both the President's request and the
Commissioner's Memorial. With respect to the latter, Mr. Madison was of the opinion that,
"Congress has sole jurisdiction over that District . . . ."32 Since the Memorial specifically called for
a university in the District of Columbia, he would vote for it. He was quick to note, however, that
such a university was materially different than a national university, the former not requiring any
funds from the federal treasury.33
On the following day, Mr. Craik also expressed the same perception:
The Commissioners seemed to have anticipated the objections which have been made to a
National University, and purposely avoided inserting it in their Memorial. They have
cherished similar ideas which I have, of the eligibility of such an institution, but foreseeing
that plan would not be approved they have relinquished that, and only requested
incorporation to enable them to act in trust for the institution. They do not call upon this
House to put their hand into the public Treasury.34
While the petition expressed the desirability of a university in the District of Columbia, within the
power of Congress over that District, the debate resulted in a vote to postpone the matter
indefinitely.35
With respect to Washington's proposal, also postponed, the general tenor of Congress was that the
President was perfectly entitled to take this last opportunity to recommend such a proposal as a
matter of conscience. With respect to both proposals, however, Mr. Nicholas said:
I would not be supposed to want a due respect either for those Commissioners or for
the President; but, merely because recommended by them, we are not warrantable
in adopting it.36
Thus at the conclusion of Washington's second term, the House was of the opinion that while
Congress had been granted power over the District of Columbia, the establishment of a university
in that District, even though privately endowed, was a doubtful exercise of that particular grant of
authority.37
President Thomas Jefferson, also a friend to education, expressed his educational ideas in his Second
Inaugural Address delivered on March 4, 1805. With pride, he first reiterated the ability of the
United States of America to meet her fiscal obligations by inquiring, "It may be the pleasure and the
pride of an American to ask, what farmer, what mechanic, what laborer ever sees a taxgatherer of
the United States?"38 Referring to revenue contributions on the conscription of foreign articles, he
continued,
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These contributions enable us to support the current expenses of the government. . .and to apply such
a surplus to our public debt. . .and that redemption, once effected, the revenue thereby liberated may,
by a just repartition of it among the states and a corresponding amendment of the Constitution, be
applied in time of peace to rivers, canals, roads, arts, manufacturers, education, and other great
objects within each state.39
In other words, once the public debt was redeemed, which appeared imminent, the United States
would have a surplus. These funds could then be applied to education provided the military needs
of the country were first met and provided that the Constitution was amended to permit Congress
jurisdiction over education. Furthermore, the federal government could accomplish all this plus
manage its constitutional business at hand, without an internal tax on its citizens. It takes no
exhaustive knowledge of current events to understand that each of these laudable aspects of
Jefferson's administration are reversed today, point by point.40
So often proponents of government education stop at this point and erroneously idolize Jefferson
as a champion of state controlled secular education. They ignore his official statements, and fail to
acknowledge the balance of his federal education proposals. Referring to federal intervention in
education based on a surplus of federal revenues, he observed:
The subject is now proposed for consideration of Congress, because if approved by
the time the state legislatures shall have deliberated on this extension of the federal
trust, and the laws shall be passed and other arrangements made for their execution,
the necessary funds will be on hand and without employment.41
Commenting directly on the constitutional issue, he concluded:
I suppose an amendment to the Constitution, by consent of the States, necessary,
because the objects now recommended are not among those enumerated in the
Constitution, and to which it permits the public moneys to be applied.42
For Jefferson, federal involvement in education was not a matter of 'how much' or the most
'expedient means.' It was an issue of constitutional jurisdiction. An honest observance of the
compact revealed that Congress simply had no constitutionally delegated power to establish or
encourage education and that it had no recourse to the federal treasury for any educational object
as the Constitution stood. His priorities were in fulfilling the military purposes of government.43 If
there were any surpluses, then other worthy objects could be entertained. This of course all
presumed that an enabling amendment to the Constitution was prerequisite.
James Madison as President was similarly aware of the constitutional limitations on the Federal
Government and particularly Congress. Madison had been instrumental in presenting a measure at
the Constitutional Convention to establish a national university which was rejected on at least two
separate occasions.44 He had also transmitted to the House two items: Washington's request that
Congress consider establishing a national university, and the Commissioners' Memorial, to establish
a local university in the District of Columbia. Both of these items were postponed indefinitely.45

THE CONSTITUTION AND FEDERAL JURISDICTION IN AMERICAN EDUCATION

Page 9

Madison was also very well acquainted with the Constitution.46
In his First Inaugural Address, delivered March 4, 1809, he reiterated certain constitutional duties
of his office,
to support the Constitution, which is the cement of the Union, as well in its
limitations, as in its authorities; to respect the rights and authorities reserved to the
States and to the people as equally incorporated with and essential to the success of
the general system.47
Madison was not parroting the language of expediency. He was not indicating that the same power
was shared by the federal and state governments, and the people. He was affirming the Constitution
as it was intended, not supposing that the federal government should act beyond the scope of its
enumerated power.
Turning specifically to education, he expressed his desire that the federal government should
observe proper constitutional restraints. He encouraged Congress "to promote by authorized means
(certain internal improvements); to favor in like manner, the advancement of science and the
diffusion of information. . ."48 (emphasis added). In 1815 he clarified what he meant by "authorized
means" by calling for a constitutional amendment, in order for the federal government to obtain
"national jurisdiction and national means" to implement a series of internal improvements.49 He then
proceeded to urge Congress ("in like manner") to establish a "national seminary of learning within
the District of Columbia, and with the means drawn from the property therein, subject to the
authority of the General Government."50 He arrived at this constitutional solution in 1815, partly
based on Congress' view of the subject expressed by them in 1811.51
The House Committee notes are worth reviewing in detail for they summarize much of what has
been articulated
(I)t was necessary to consider whether Congress possessed the power to found and
endow a national university.
It is argued, from the total silence of the Constitution, that such a power has not been
granted to Congress, inasmuch as the only means by which it is therein contemplated
to promote the progress of science and the useful arts, is, by securing to authors and
inventors the exclusive right to their respective writings and discoveries for limited
times. The Constitution, therefore, does not warrant the creation of such a
corporation by any express provision.
But it immediately occurred that, under the right to legislate exclusively over the
district wherein the United States have fixed their seat of Government, Congress may
erect a University at any place within the ten miles square ceded by Maryland and
Virginia. This cannot be doubted.
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Here, however, other considerations arise. Although there is no Constitutional
impediment to incorporation of trustees for such a purpose, at the City of
Washington, serious doubts are entertained as to the right to appropriate the public
property for its support. The endowment of a University is not ranked among the
objects for which drafts ought to be made upon the Treasury. The money of the
nation seems to be reserved for other uses.52
The Committee concluded that,
The erection of a university, upon the enlarged and magnificent plan which would
become the nation, is not within the powers confided by the Constitution to
Congress. . . . If, nevertheless, at any time legislative aid should be asked to
incorporate a district university for the local benefit of the inhabitants of Columbia,
and of funds of their own raising, there can be no doubt that it would be considered
with kindness, as in other cases; but it must be remembered that this is a function
totally distinct from the endowment of a national university, out of the treasure of the
United States, destined, in its legitimate application, to other and very different
purposes .53
During the Presidency of Madison's successor, James Monroe, the issue of a seminary for education
was once again raised. Outlining his constitutional perspective, he noted in the context of internal
improvements that, "the result is a settled conviction in my mind that Congress do(es) not possess
the right."54 He also observed, however, that:
In cases of doubtful construction, especially of such vital interest, it comports with
the nature and origin of our institutions, and will contribute much to preserve them,
to apply to our constituents for an explicit grant of power. We may confidently rely
that if it appears to their satisfaction that the power is necessary, it will always be
granted.55
Monroe, however, did not consider the illegitimacy of a seminary of learning to be in doubt. To him,
Congress simply did not have the power to intervene in educational affairs or fund educational
ventures from the national treasury without a constitutional amendment. The history of the national
university and seminaries of learning amply demonstrated that much. Referring to internal
improvement measures he stated:
I think proper to suggest also, in case this measure is adopted, that it be
recommended to the States to include in the amendment sought a right in Congress
to institute likewise seminaries of learning . . . . 56
This suggestion was brought before the House and the proposition to consider the resolution was
rejected.57
The Presidency of John Quincy Adams illustrated a similar concern for the integrity of the
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Constitution. In his First Annual Message of 1825 he observed that "moral, political, (and)
intellectual improvements are duties assigned by the Author of Our Existence to social no less than
to individual man."58 He strictly cautioned Congress, as they undertook such improvements, to
adhere to the powers which were delegated, cautioning; "the exercise of delegated powers is a duty
as sacred and indispensable as the usurpation of powers not granted is criminal and odious ."59
The principle of limited and enumerated constitutional authority in Congress, acknowledged by
former presidents, was also recognized by President Andrew Jackson. In the context of
congressional appropriations from the federal treasury for roads and canals without first resorting
to an amendment,60 Jackson stated that,
If it be the wish of the people that the construction of roads and canals should be
conducted by the Federal Government, it is previous amendment of the Constitution,
delegating the not only highly expedient, but indispensably necessary, that a
necessary power and defining and restricting its exercise with reference to the
sovereignty of the States, should be made.61
There is little doubt that just as Monroe considered a constitutional amendment as an essential
prerequisite in granting the federal government jurisdiction over roads, canals and education, that
had education been among the objects of the proposed bill it most likely would have also been
vetoed. Even so, the enduring principle that Jackson relied upon is still binding:
When an honest observance of constitutional compacts cannot be obtained from
communities like ours, it need not be anticipated elsewhere. . . and the degrading
truth that man is unfit for self-government admitted. And this will be the case if
expediency be made a rule of construction in interpreting the Constitution. Power in
no government could desire a better shield for the insidious advances which it is ever
ready to make upon the checks that are designed to restrain its action.62
Land-Grant Legislation
In 1859 President James Buchanan vetoed an Act originally introduced by Justin Morrill which
granted public land for the maintenance of agricultural colleges within the several states already
admitted to the Union. His veto was based upon the fact that the Act was "both inexpedient and
unconstitutional."63 It was inexpedient because it was "passed at a period when we can with great
difficulty raise sufficient revenue to sustain the expenses of the Government."64 He went on to
explain to Congress that the "Constitution is a grant to Congress of a few enumerated but most
important powers. . . . All other powers are reserved to the States and to the people."65 He reiterated
for Congress that the "several spheres of government action should be kept distinct from each
other."66 Furthermore, the
Federal Government, which makes the donation, has confessedly no constitutional
power to follow it into the States and enforce the application of the funds to the
intended objects. As donors we shall possess no control over our own gift after it
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shall have passed from our hands.67
If this lacked clarity, he concluded,
I presume the general proposition is undeniable that Congress does not possess the
power to appropriate money in the Treasury, raised by taxes on the people of the
United States, for the purpose of educating the people of the respective States. It will
not be pretended that any such power is to be found among the specific powers
granted to Congress nor that 'it is necessary and proper for carrying into execution'
any one of these powers.68
Though Buchanan vetoed the Land Grant Act in 1859, President Lincoln signed into law an almost
identical Act three years later. This act was also introduced by Justin Morrill and became known as
the Morrill Land Grant Act of 1862.69 It was hotly debated in both Houses of Congress and has been
characterized as the "first real Federal role in education, the first divergence from Constitutional
intent."70
Morrill himself envisioned a broader federal presence than the Constitution permitted or the Land
Grant Act suggested. He declared in 1888 that "I have attempted . . . not wholly unsuccessfully to
bring forward a measure that would reinforce the Land-Grant Colleges with a supplemental national
fund."71 (emphasis added)
Buchanan rejected this type of congressional intervention on the grounds of constitutionality.
Lincoln, however, did not draw upon Buchanan's constitutional position. Buchanan had accepted
prior congressional grants of federal territories and lands made to new states as they successively
enter the Union, but rejected the outright donation of lands (suggested by Morrill) to all states for
the erection of colleges. The former, if it rested on any congressional power, was contained in
Congress' constitutional authority to dispose of territories belonging to the United States.72 The
advocates of the Land Grant bill, however, sustained their position by construing the constitutional
phrase "to dispose of" so as to embrace objects not contemplated by an enumerated power in the
Constitution.
Buchanan had pointed all of this out very clearly in his Veto Message of February 24, 1859, but by
1862 the exigencies of the circumstances, the ongoing Civil War and the absence of substantial
southern representation in Congress, proved detrimental to constitutional limitations.73 Buchanan's
warning that Land Grant legislation would "confer upon Congress a vast and irresponsible authority,
utterly at war with the well-known jealousy of Federal power which prevailed at the formation of
the Constitution,"74 was permanently set aside.
Thus between 1777 and 1859, an honest consideration of the constitutional compact was
demonstrated. The Constitutional and historical limitations on the authority of the federal
government were duly observed. Though a variety of factual rationales for federal intervention into
education were asserted, they were always rejected in light of the constitutional enumeration of
powers and the Ninth and Tenth Amendments. Not until 1862 did the first wedge of federal
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jurisdiction into education become manifested. The most definitive congressional usurpation,
however, outside the Article IV, Section 3, Clause 2 Land Grant debate, came in 1867 with the
formation of the Federal Department of Education.
III.

EARLY FACTUAL LIMITATIONS

The major factual arguments employed by proponents of Congressional intervention in education
involved 1) the availability of territories, 2) the lack of suitable American Universities, and 3) the
availability of surplus revenues in the treasury.
The Congress, operating under the Articles of Confederation, encouraged settlement of wilderness
territories which later became states, by setting aside tracts of land for educational purposes. Today,
however, Congress is no longer endowed with territories from which states could be formed. The
vast territories formerly held are now under the authority of state governments which preclude
federal intervention with respect to non-enumerated matters. Thus, the belief that a precedent was
established by assertion of federal jurisdiction over territories, even if proven, could never be
utilized to accord the national government jurisdiction over parents or states with respect to
education.75
George Washington identified another factual basis for federal intervention. He observed in a letter
to the Commissioners of the Federal District that, "It has always been a source of serious reflection
and sincere regret with me that the youth of the United States should be sent to foreign countries for
the purpose of education."76
The Commissioner of Education also noted in 1895 that, "The point at which Washington was most
at variance with current practice was his strong objection to sending American youth abroad to
study. . . . But here, again, conditions have greatly changed."77 He stated that even "Jefferson wrote,
after studying foreign educational institutions, that, besides speaking the modern languages, every
article of general education. . . could be as well acquired at William and Mary College as in any
place in Europe."78
No one today would seriously contend that such a rationale for federal intervention in education is
legitimate, though some would argue that the American university is equally at risk as its European
counterpart, due to centralized control and influence.
Thomas Jefferson articulated the third rationale inviting federal intervention into education - surplus
revenue. Noting that after the federal government paid all its legal obligations, there will "long be
an accumulation of moneys in the Treasury." He asked, "To what other objects shall these surpluses
be appropriated?"79 Among those objects in response, was education. While he was certain that a
constitutional amendment would be required for such an end, he nevertheless based the immediate
factual rationale for federal intervention on the surplus of federal funds.80
In the final analysis, whenever transfer of monies to the states for educational purposes was
contemplated, it was only when all constitutionally enumerated federal expenses were met, a surplus
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existed in the federal treasury, distribution was to be without congressional strings, and a
constitutional amendment was presumed necessary. None of these factual arguments proved long
lasting. They are all no longer relevant to factually justify any federal intervention into education.
This is the nature of factual arguments, both historically and contemporarily.
IV.

THE DEPARTMENT OF EDUCATION - 1867

James Buchanan's historical warning, that inventing federal jurisdiction over educational matters
would confer upon Congress a vast and irresponsible authority, was ignored in 1862 during the early
period of the southern insurrection. In the days of reconstruction after the Civil War, his warning
was embraced as a solution. Preferring to construe the Constitution in an unnatural and militaristic
fashion, Congress had refused the admission of Senators and Representatives from eleven of the 36
states then in the Union.81 Rather than obeying their constitutional duties to preserve that document
and the Union which framed it, Congress chose to take advantage of this disenfranchisement and
enacted a Federal Department of Education 1866. This political reconstruction act was a clear
congressional usurpation of jurisdiction with respect to educational matters, at the expense of the
Union.
The National Association of State and City School Superintendents had petitioned Congress to
establish a Bureau of Education. Their memorial noted that the object of this Bureau was to "render
needed assistance in the establishment of school systems where they do not now exist" as well as
improve and vitalize existing systems.82 The assistance requested was to assume six forms:
1. Secure greater uniformity and accuracy in school statistics.
2. Bring together the results of school systems in order to determine their comparative value.
3. Assemble the different methods of school instruction and management for distribution.
4. Collect and diffuse information generated by school districts respecting state school laws,
teacher qualifications, modes of heating and ventilation, etc.
5. Help communities in the organization of their school systems.
6. Encourage education as a valuable object and shield of civil liberty.83
In essence, the Association sought the Federal Government as a "national channel of communication
between the school officers of different states. . . without its being invested with any official control
of the school authorities therein."84 There was neither mention nor desire to utilize the federal
treasury to fund any educational programs. There was no hint that the Department would do
anything other than collect statistics. In short, the Department was to be an educational statistical
service located in Washington, D.C. Though the educational sphere of action was small, the Bill
requested Congress to assert jurisdiction over the sphere of education itself.
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When debate opened in the House on June 5, 1866, General James Garfield of Ohio (later to be the
twentieth President) presented the Bill as modified by himself, which was then read. It provided in
part that:
There shall be established, at the City of Washington, a Department of Education for
the purpose of collecting such statistics and facts as shall show the condition and
progress of education in the several States and Territories, and of diffusing such
information respecting the organization and management of schools and school
systems and methods of teaching as shall aid the people of the United States in the
establishment and maintenance of efficient school systems, and otherwise promote
the cause of education throughout the country.85 (emphasis added)
The Bill also provided that the Commissioner report to Congress annually, "the results of his
investigations and labors, together with a statement of such facts and recommendations as will in
his judgment subserve the purpose for which this department is established."86
The first speaker, Mr. Donnelly of Minnesota, referring to the southern states and the recent Civil
War, suggested that
We have found that the hitherto governing populations of those states could not be
trusted to uphold the national Government, . . the responsibility for all this has been
properly charged to slavery. Slavery has been swept away, but the ignorance, the
degradation, which were its consequences remain. . . . "87
After a rigorous sermon on the evils of ignorance and the illiterate conditions of the southern states
and Mexico, he declared,
Pass this Bill and you give education a mouthpiece and a rallying point. While it will
have no power to enter into the states and interfere with their systems, it will be able
to collect facts and report the same to Congress, to be thence spread over the entire
country.88
The import of Mr. Donnelly's address was that ignorance and illiteracy contributed to the Civil War
and threatened the Republic. The remedy to prevent further evil of this nature was, "to make every
man who votes an intelligent, conscious, reasoning, reflecting being" by education.89 Mr. Donnelly's
concern, however, was not merely to remedy ignorance. It was broader than that. By tying his
remedy to voting, he effectively declared that loyalty to the federal government could be secured
by indirectly controlling education from Washington. He neglected in his analysis, however, to
demonstrate exactly how the availability of statistics would eradicate disloyalty and illiteracy
without a related form of control.
It is erroneous to believe, as did Mr. Donnelly, that the southern states did not know how to educate
their children. Strategically, Donnelly had reduced education to an issue of loyalty and literacy. He
had neglected other dimensions of education prevalent in states where parental rights were
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consistently observed. He drew instead heavily upon the claims of anti-parental state systems of
education which made literacy the sole benchmark of education and the state the sole provider .90
The following speaker, Mr. Rogers of New Jersey, stated that,
I had reason to believe that. . . no more Federal bureaus would be attempted to be
established for the purpose of carrying out any particular ideas of philanthropy of
any set of men whatever .91
He observed that it was unheard of to establish a centralized "bureau for the purpose of giving the
principles by which the children of the different states shall be educated." Turning to the
Constitution, he stated, "there is no authority under the Constitution of the United States to authorize
Congress to interfere with education of children of the different states in any manner, directly or
indirectly."92
Congressman Rogers pointed out the inherent flaw in the Bill. It purported to give Congress
jurisdiction over education. Once jurisdiction over education, however, was asserted, it could be
expanded by Congress as desired. Encouraging education was no different than controlling it, if
jurisdiction was once conceded.
Mr. Rogers declared that the Bill,
proposes to put under the supervision of a bureau established at Washington all the
schools and educational institutions of the different States of the Union by collecting
such facts and statistics as will warrant them by amendments hereafter to the law
now attempted to be passed, to control and regulate the educational system of the
whole country.93
He correctly noted that the Bill was open on the question of future control, but clearly asserted
federal jurisdiction. This opened the door for control either directly or indirectly through funding
or other means, at any time in the future when conditions proved that expediency should again be
made the rule of constitutional construction. To assert that the degree of federal jurisdiction was
small and limited to statistics, in no way impaired the jurisdictional claim. For once jurisdiction was
established government could assert complete sovereignty within that sphere at any time.94
Rogers also focused on the enormity of the expense of the project and its open-ended nature, the
false characterization of southern states as ignorant and illiterate, and the natural right of parents to
educate their children.95 He reiterated that
no man can find anywhere in the letter or spirit of the Constitution one word that will
authorize the Congress of the United States to establish an Education Bureau. If
Congress has the right to establish an Educational Bureau, . . for the purpose of
collecting statistics and controlling the schools of the country, then by the same
parity of reason, a fortiori, Congress has the right to establish a bureau to supervise
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the education of all the children that are to be found in. . .this country. You will not
stop at simply establishing a bureau for the purpose of paying officers to collect and
diffuse statistics in reference to education.96
Mr. Rogers correctly observed that power with respect to education was not to be found among those
enumerated to Congress. With these views expressed, the speaker's hammer fell, and debate was
ended.
On June 8, 1866 the measure was considered for a second time. Mr. Moulton of Illinois, began the
discussion, "Now, sir, what is the scope and object of this bill? What does it propose to do? It is
simply a measure for the benefit of universal education."97 After a discourse on the personal
devotion of educational thinkers toward universal education, Mr. Moulton continued by asking,
Now, Mr. Speaker, what is the true, genuine spirit of our institutions? Upon what are they founded?
The two great pillars of our American Republic, upon which it rests, are universal liberty and
universal education.98
Suggesting the former had been achieved by passage of the Civil Rights Act of 1866, he then
asserted in his usual rhetorical way,
Now, sir, in order to make education universal, what do we want? What is the crying
necessity of this nation today? Why, sir, we want a head. We want a pure fountain
from which a pure stream can be poured upon all the States. We want a controlling
head by which the various conflicting systems in the different States can be
harmonized, by which there can be uniformity, by which all mischievous errors that
have crept in may be pointed out and eradicated.99
In case his fellow Congressmen were not sure just what proponents of the Bill intended once
Congress assumed jurisdiction, he took great pains to point out for them their plans:
The very object of establishing a Bureau of Education is that these different systems
may be brought together. We want all these school systems all over the land brought
under one head, so that they may be nationalized, vitalized, and made uniform and
harmonious as far as possible.100
This is either an assertion of control over the minds of men, the destruction of State governments,
or a somewhat naive demonstration that parents and States would eagerly accept this "pure fountain"
of federal information and willingly fall in line with the "pure stream" of educational wisdom
annually announced by the Commissioner. Not only was Mr. Moulton lacking in basic
understanding of human nature and states' rights, but he demonstrated a broad irresponsibility with
respect to the Constitution as well. The power and fervor of the Reconstruction Congress apparently
dulled his constitutional faculties, for he then remarked on the constitutional issues raised by Mr.
Rogers three days previous; "Let us look at this for a moment. Let us see whether we have
constitutional power."101 Thereafter he misquoted the Constitution, declaring "The Constitution

THE CONSTITUTION AND FEDERAL JURISDICTION IN AMERICAN EDUCATION

Page 18

provides that it shall be the duty of Congress to pass all laws which shall be necessary for the
common good and welfare."102 From all this he somehow concluded that
I do not desire unnecessarily to concentrate the power of the country here, . . . Then
what is this Bureau to do? Simply to collect information, nothing more than that. It
will be but an extension of the census of the people.103
What is to be made of Congress's "duty to pass all laws" under such a Bill is not clear.
Certainly the federal government is no "pure stream" of educational insight. It possesses no
monopoly on the best system of education despite its congressional converts. The logical nexus
between a service designated to collect statistics, and one designed to nationalize, vitalize, and
harmonize education, sufficiently demonstrates that proponents in Congress sought to control
American education indirectly through statistics and, eventually, directly by force. Neither form of
control, however, was consistent with any constitutional proposition, including the power of census
or the general welfare clause.
Mr. Randall of Pennsylvania also spoke. He introduced an amendment in an effort to satisfy the
proponents and opponents of the Bill. It proposed to establish a Bureau of Education for the sole
purpose of collecting statistics. Since this was properly within the authority of the Department of
the Interior (if any department), he considered it sufficient to placate the fears of the opponents. He
gives his reasons plainly:
The systems of education throughout the country have been left to State authority.
The raising of the revenue for educational purposes, the method of its expenditure,
and the system of instruction have all been left entirely with the States.104
Clarifying the object of the Bill, he proposed that the general government
leave this question of statistics in reference to the States educational systems to the
Secretary of the Interior, where it properly belongs, if it belongs to any Department
of the Government. It is . . . a part of the system, or should be part of the system, of
taking the census.105
Though rejected in this session, the amendment was accepted in essence by a subsequent Congress
and the Bureau was placed in the Department of the Interior.
Whatever the constitutional merits of this claim of congressional power, that is, the inclusion of
educational statistics in the census, it could only be employed in a manner consistent with an
enumerated end. Notwithstanding any of this, it is clear that the original objects of the Bill, diffusing
organizational and school management methods as well as teaching methods, are no part of the work
of a census, nor does Congressional power to conduct a census permit promotion of the cause of
education throughout the country. These objects were part of the original Bill, but were not
appropriate items for a census. When the final vote on the Bill to establish the Department of
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Education was taken, the measure was defeated 59 to 61, the Democrats voting solidly against it.
Later in the day, Congressman Upson of Michigan moved for reconsideration.106 On June 19, 1866
his motion came to a vote. Garfield, who had introduced the original bill now argued strenuously
on its behalf. He claimed that education was an interest that had no lobby to press its claim and
urged that the House reconsider "this liberal and progressive measure."107
Upon reconsideration, a number of representatives abstained from voting and the Bill passed. The
change in the vote was directly tied to the abstentions, "the persistent zeal with which (Garfield)
urged the measure in private,"108 and the obvious fact that no southern representatives were admitted
to their congressional seats. Others suggested that Garfield had "bamboozled" the House into
passing the Bill.109 Garfield, however, maintained that the Bill disclaimed any control over the
educational systems of the states, though jurisdiction had been asserted by the national
government.110
Andrew Jackson could not have predicted the rationale employed by proponents of federal
jurisdiction over education in clearer terms when in 1830 he said:
When an honest observance of constitutional compacts cannot be obtained from
communities like ours, it need not be anticipated elsewhere . . . and the degrading
truth that man is unfit for self-government admitted. And this will be the case if
expediency be made a rule of construction in interpreting the Constitution.111
The rationale "requiring" federal abridgement of the peoples' inalienable right and power over their
own education was devoid of any constitutional basis. It reflected the popular belief that a
reconstruction Congress could 'temporarily' suspend the Constitution for the expedient objectives
of unity. This abridgement was also complimented by a European styled centralization of education
under the general government. Garfield for instance cited approvingly M. Guizot, then Minister of
Public Instruction in France.112 Guizot declared
Napoleon felt that the educational department . . . should hold closely to the (French) state
government, receive its powers from that source, and exercise them under its general control.
Napoleon created the University, adapting it to the new state of society.113
Decline of Constitutional Restraints
In 1806 Jefferson considered federal presence in education to be unconstitutional. In 1862 the first
Morrill Act was successfully passed donating federal lands for higher education. By 1867 Garfield
and Congress thought more of European educational experience than the United States Constitution.
As a result, the Department of Education was created. After 1867, the jurisdictional issue, having
been waylaid, Congress steadily expanded its unconstitutional reach into education. In 1890 a
second Morrill Act which provided federal funds for land grant colleges and universities was
approved. In 1907 the Nelson Amendment to the Morrill Acts increased aid to land grant
institutions. In 1917 the Smith-Hughes Act provided federal aid to states for vocational education.
The Bankhead-Jones Act of 1935 increased federal funds for land grant institutions. In 1954
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Congress authorized the appointment of a National Advisory Committee on Education charged with
the responsibility of advising the Secretary of H.E.W. on problems of national concern in education.
The National Defense Education Act of 1958 authorized federal aid to all levels and several
categories of education. In 1963 Congress authorized financial assistance for construction and
rehabilitation of facilities in higher education which was completely contrary to the House
Committee Report of 1811.114
Congress had come full circle in education by unilaterally suspending the historical and
constitutional limitations imposed upon their power. The expansion of federal jurisdiction beyond
its constitutional boundaries, once sustained, provided ready justification for a variety of
congressional abridgements with respect to education. The period from 1862 to 1979 was not a
transition period as much as it was the consistent expression of unlawful federal jurisdiction over
education. The Federal Department of Education Act of 1979 is not the apex of these events but a
significant acceleration of the suspension of a limited and constitutional government.
Thus, by 1979 the clarity of Jefferson's position which required a constitutional amendment prior
to congressional assumption of jurisdiction over education had been ignored. Congress had
expanded their jurisdictional claim so that over 300 separate federal education programs involving
expenditures reaching nearly 25 billion dollars including over 40 federal departments and agencies
involved in education grants, services and regulations, could carry on business as if the Constitution
were non-existent. The prediction of Congressman Rogers in 1866, however, was correct; "You will
not stop at simply establishing a bureau for the purpose of paying officers to collect and diffuse
statistics in reference to education."115 Thus, by 1979, what began as the mere collection of statistics
by the federal government, had assumed the proportions of a modern Napoleonic Educational
Code.116
V. THE DEPARTMENT OF EDUCATION - 1979
It is not the purpose here to examine this Act in detail. By its own terms it demonstrates that it flows
from the belief that the federal government is vested with constitutional jurisdiction over education
in any degree which is expedient. Once jurisdiction was clearly usurped in 1867, the small intrusion
of statistics gradually expanded to an 18 billion dollar depletion of the public treasury for
philanthropy and special interests. Thus, to exhaustively detail the extent of this present federal
effort on behalf of expediency would be to dwell on secondary factors and ignore the controlling
jurisdictional issue.
Instead, the key focus will be on the erroneous constitutional basis upon which the Act is wholly
structured, the pseudo-legal conception of federalism which "shares" power, the authoritarian nature
of federal "protection" of state and parental duties, and the denigration of those parental duties from
a constitutionally reserved and inalienable status to mere "traditional functions."
It need not be demonstrated that experts who packaged this Act for a constitutionally inexperienced
President neglected the Constitution. It will be evident that they neither understood nor
acknowledged that the Constitution was designated as a limitation on the jurisdiction and the powers
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of Congress. These specialists merely employed "the rule of expediency" in their construction,
thereby presuming that the American people were "unfit for self-government" and therefore in need
of federal 'guidance' over their minds and acts.
General Welfare
The federal government is a government of limited and enumerated powers. It is supreme within its
own sphere of jurisdiction, but not with respect to state power which is supreme within its separate
and distinct sphere. It is a fundamental truism of federalism that power is not shared between the
states and the federal government, unless the Constitution specifically authorizes concurrent
jurisdiction. It is also true that the general welfare of the United States is best ensured by
congressional adherence to their enumerated powers.
There is one provision of the Constitution which refers to the general welfare, though the term is
also referred to in the preamble. The preamble states that
We the People of the United States, in Order to form a more perfect Union, establish
Justice, insure domestic Tranquility, provide for the common defense, promote the
general Welfare, . . . do ordain and establish this Constitution for the United States
of America.117 (emphasis added)
The preamble outlines the broad purposes of the Constitution. It explains that the people are forming
this government in order to achieve some purpose. One such purpose is to promote the general
welfare. The preamble is not a grant of power to Congress, nor a prohibition of power. It
acknowledges that the Constitution is to be understood as designed to accomplish certain purposes.
The Constitution is to be interpreted consistently with the promotion of the general welfare among
the people of the United States. The phrase "promote the general welfare" applies to the purpose of
the instrument taken as a whole. It is not a grant of power or a bottomless void to be filled by the
cleverest branch of government based on the rule of expediency.
An authoritarian Congress with broad and undefined powers is contrary to promoting the general
welfare of the people. It is inconsistent with the principle of self-government upon which the
Republic has always stood and is adverse to our system of dual governments and civil liberties. A
Congress which is given only limited and enumerated powers is the best safeguard against tyranny.
This understanding of jurisdiction is consistent with promoting the general welfare of the people.
The Department of Education Organization Act of 1979, however, states:
The Congress declares that the establishment of a Department of Education is in the
public interest, will promote the general welfare of the United States, will help
ensure that education issues receive proper treatment at the Federal level, and will
enable the Federal Government to coordinate its education activities more
effectively.118 (emphasis added)
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Thus Congress, in declaring federal jurisdiction over education, identified the preamble of the
Constitution as the basis on which the statute and its consolidated functions rested. The
establishment of a Constitution to, inter alia, promote the general welfare, however, cannot sanction
an undefined grant of power to Congress. It cannot be construed to grant Congress power to "ensure
that education issues receive proper treatment at the Federal level" or enable Congress to "coordinate
its educational activities more effectively." Thus, by employing this language of "promoting the
general welfare," either Congress acted mistakenly, it acted negligently, or it acted intentionally and
usurped the constitutionally retained jurisdiction of the people over education.119
It may be true that Congress made a mistake in placing the constitutionality of the statute on the
authority of the preamble. They may have confused it with Article I, Section 8 which states,
The Congress shall have Power To lay and collect Taxes, Duties, Imposts and Excises, to pay the
Debts and provide for the common Defense and general Welfare of the United States; . . . 120
(emphasis added)
Confusion existing between "promoting" and "providing" for the general welfare as reflected in the
Preamble and Article I, Section 8, has been further heightened by judicial decisions. For instance,
in Steward Machine Co. v. Davis121 Justice Cardozo continually referred to the promotion of the
general welfare. In that case, the Court found that Congress' Article I, Section 8 spending power was
broad enough to include the unemployment compensation scheme created by the Social Security Act
of 1935. While that Article clearly articulates congressional power to provide for the general
welfare, Cardozo expressly justified the measure based on the erroneous belief that the general
welfare of the nation could be constitutional promoted thereby.122 Cardozo failed to acknowledge
that the Preamble was not a grant of power to Congress and that congressional authority to provide
for the general welfare was not intended to be an open-ended invitation for social reform.
A review of the Constitutional Convention, however, indicates no similar confusion. Grants of
power to the national legislature were intimately discussed in relationship to the states. A
proposition had been put forward for giving Congress "Legislative power in all cases to which the
State Legislatures were individually incompetent."123
Mr. Pinkney and Mr. Rutledge objected to the term "incompetent" as vague. They preferred to,
see an exact enumeration of the powers comprehended by this definition. Mr. Butler
repeated his fears that we were running into an extreme in taking away the powers
of the States, and called on Mr. Randolph for the extent of his meaning. Mr.
Randolph disclaimed any intention to give indefinite powers to the national
Legislature, declaring that he was entirely opposed to such an inroad on the State
jurisdictions, and that he did not think any considerations whatever could ever
change his determination. His opinion was fixed on this point.124
When the initial draft of these powers was subsequently reported on Monday, August 6 in
Convention,125 neither the preamble nor the Article VII (now Article I) contained any provision with
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respect to the general welfare of the people. When Article VII was taken up on August 16, in
Convention,126 it remained unaltered. When the committee of eleven reported the Article VII on
Tuesday, September 4, 1787 it requested that the phrase "provide for the common defense & general
welfare, of the U.S." be included. This was agreed to.127 There was no raging debate that "general
welfare" implied some expansive power yet undefined. Precisely the opposite was true. It was added
to authorize Congress "to provide for the common defense and general welfare, and for that purpose,
among other express grants, they are authorized to lay and collect taxes . . . ."128
Just as the preamble noted the Constitution's purpose was to promote the general welfare, by limiting
the powers of the national legislature, so too, the Article I power, to provide for the general welfare
was not a grant of wide and exhaustive power. It was a grant of specific power, limited in its
application in its own right and limited in its application to the objects thereafter stated. It was not
a delegation of powers inconsistent with the entire instrument, the educational practices of the states,
the decision of the Convention affirmatively rejecting congressional power over education, the views
of the Presidents, the reports of the early congressional committees, or the Ninth and Tenth
amendments' reservation of educational rights and powers to the people.
Thus the Article I, Section 8 "general welfare clause" in no way included any Congressional power
over education. This power was specifically rejected at the Convention as indicated,129 and cannot
be magically resurrected by the disparagement of that clause for the purposes of federal expediency.
Congress may have either been negligent or guilty of malfeasance, but it is unlikely to have made
a mistake in passing such an unconstitutional Act.
Concurrent Jurisdiction
The Act also suggests that the federal government "shares" jurisdiction with the states. The
Constitution, however, provides for the only cases of shared or concurrent jurisdiction. A simple
review of the Constitution does not reveal any leeway for a "significant, but carefully restrained
federal role in education."130 It does not provide that "education is and should be of concern to
federal, state and local governments."131 It does not support other fictitious statements such as, "In
all cases, Congress has been careful to stick to the Constitutionally-backed principle that the Federal
role is limited to supplementing, not supplanting, State and local prerogatives and
Concurrent jurisdictions outlined in the Constitution do not support any rights . . ."132 These
statements are gibberish and nonsense. shared federal-state presence in education. The Constitution
does not permit either "supplementing" or "supplanting." These words only describe degrees of
control. They are two sides of the same jurisdictional fallacy,133 contrived to distort the constitutional
limitations on Congress which preclude them from intervening in education, directly or indirectly.
Self- Government
The Constitution does not vest in Congress the authoritarian power to protect the states and parents
from their own educational choices. The proposal made in Convention giving power to the Congress
to legislate in all cases where the state legislatures were individually incompetent, was not construed
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so as to be completely at odds with the nature of Congress' limited and enumerated powers.
Similarly, Article IV, Section 4's declaration that each state shall be guaranteed a republican form
of government, prohibits the federal government from establishing a centralized government
dictating policy to the states. It confirms the controlling principle of self-government, by entrusting
the people with a republican government which they participate in, precisely because they can
govern themselves. Any unenumerated centralization of power in the hands of Congress is at odds
with this principle.
Patently Napoleonic statements such as,
It is the intention of the Congress in the establishment of the Department to protect
the rights of States and local governments and public and private educational
institutions . . . 134
reflect a vast and irresponsible usurpation, denigrating the Constitution from which limited
Congressional authority is derived.
VI.

INALIENABLE RIGHTS OF PARENTS

Historically, "every standard writer on the subject of either laws or morals proclaims with one voice
that parents are bound by the natural law to feed, clothe, and educate their children."135
James Kent in his famous Commentaries on American Law, observed this universal precept, stating
that:
The duties of parents to their children, as being their natural guardians, consist in
maintaining and educating them during the season of infancy and youth, and in
making reasonable provision for their future usefulness and happiness in life, by a
situation suited to their habits, and a competent provision for the exigencies of that
situation.136
Kent also acknowledged that "the rights of parents result from their duties."137 In a clear exposition
of these rights, he concluded that as parents,
are bound to maintain and educate their children, the law has given them a right to
such authority; and in the support of that authority, a right to the exercise of such
discipline, as may be requisite for the discharge of their sacred trust.138
Francis Wayland, a prominent political writer and one time President of Brown University, wrote
in 1841 that several duties devolved upon a parent to secure to their children a physical, intellectual
and moral education. He stated that this "obligation requires that it be done either by a parent
himself, or that he procure it to be done by another . . . But, let it be remembered it can be done only
in part" by the parents' delegee.139 Furthermore, Wayland clearly pointed out that the "teacher is only

THE CONSTITUTION AND FEDERAL JURISDICTION IN AMERICAN EDUCATION

Page 25

the agent; the parent is the principal,. The teacher does not remove from the parent any of the
responsibilities of his relation."140
Reiterating the exclusive and original jurisdiction of parents in general and a father in particular,
Wayland concluded that "while he discharges his parental duties within these limits, he is, by the
law of God, exempt from interference both from the individual and from society" until the child
achieves the age of majority.141 Commenting on the breach of this jurisdiction, Montgomery wrote,
The law of nature and nature's God, which ordains that it is both the right and duty
of parents to educate their children 'in such manner as they believe will be most for
their future happiness' is utterly disregarded and set at naught by the State, which
ordains that it is neither the right nor the duty of parents, but of the State, to say
when, where, by whom, and in what manner our children shall be educated.142
Rather than promoting the general welfare, governmental usurpation of parental authority, either on
a state or federal level "has always been found one of the surest indications of the decline of social
order, and the unfailing precursor of public turbulence and anarchy."143
If there was any thought that Congress could utilize the general welfare clause as an open invitation
to assume power, it was affirmatively denied and negated by reference to the natural right and duty
of parents to direct the education of their children. These inalienable prerogatives were also
reiterated in principle by the Ninth and Tenth Amendments.
The Ninth Amendment states that: "The enumeration in the Constitution, of certain rights, shall not
be construed to deny or disparage others retained by the people ."144 The right to educate one's child
is not specifically enumerated, except indirectly, in the religious liberty, speech, press and assembly
clause of the First Amendment. Thus, as an inalienable and natural right of every parent, it is
retained undenied and undisparaged, by parents as a function of the nature of the right itself as well
as by the Ninth Amendment.
The Tenth Amendment provides that: "The powers not delegated to the United States by the
Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the
people."145
Congress was affirmatively denied power over education at the Convention. It was not delegated
to the United States by the Constitution, nor prohibited to the States by the Constitution. As an
inalienable right, however, the civil power to execute this right, was reserved to the people. Parents
retained the power to execute their natural right as parents. Education is not the natural right of any
state or government, nor within their constitutional sphere of power.
The congressional findings upon which the federal Department of Education Act of 1979 rested,
however, rewrote the Tenth Amendment to suit the expedient objectives of influence and control.
They introduced unconstitutional distinctions between private and public rights and further
suppressed the meaningful exercise of that parental duty. While stating that "parents have the
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primary responsibility for education of their children, and States, localities, and private institutions
have the primary responsibility for supporting that parental role,"146 they implicitly limited the
parental right to the private sphere.
Thus within the private sphere the state and voluntary institutions are to support parents. But the
Congress continued, "In our Federal system, the primary public responsibility for education is
reserved respectively to the States and the local school systems and other instrumentalities of the
State."147 Thus in the public sphere the states, rather than parents, are awarded educational custody
of children. In both instances, however, Congress made an intentional effort to share educational
jurisdiction alongside either the States and parents, or the State and its instrumentalities.
This unauthorized distinction between public and private, and primary and secondary, has no
precedent in the Ninth and Tenth Amendments. Similarly, concurrent power over a child's education
is not given to the Congress or the state, and is repulsive to the inalienable and natural rights of
parents to educate their children, publicly and privately, directly and indirectly. It is also repugnant
to our form of constitutional and limited government.
VII.

OBJECTIONS CONSIDERED

Arguments of Expediency
The principal objections to withdrawal of federal jurisdiction over education are based on
expediency. To that extent, they are not objections, but attempts to improperly dissolve or blur
constitutional lines of jurisdiction. For that reason alone they should be rejected because they ignore
the preexisting jurisdictional limitations on congressional power and the option to properly amend
the Constitution.
Arguments of Economics
Objections indicating that states and local governments will wither up if federal influence and
monies are withdrawn are equally invalid. Constitutionally, parents retain the original jurisdiction
over the education of their children. Statistically, the federal government supplies only about 8
percent of monies used in the public school cartel. States and local governments supply the balance.
The NEA and other political unions, however, want to increase the federal government's share to
33 percent. This would not only solidify their influence, but disparage state and local responsiveness
to parental directives.148 It would also compound federal deficits which are already unmanageable.
Acknowledgment of the proper jurisdiction of parents and the private sector, however, would
eliminate the need for substantially more than the present federal subsidy. Once a proper
jurisdictional understanding is obtained, the financial objections can be properly handled.
Arguments by Educational Unions
Objections that parents will not execute their educational trust presume that teachers' unions, and
the state and federal governments, have executed their trust appropriately. Apart from recent
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findings that the United States is a "Nation at Risk" due to union and governmental 'assistance,' 149
these entities are hardly in a position to discuss tr-s proper execution of an educational trust. If an
honest observance of the constitutional compact cannot be had by Congress, it need not be expected
anywhere else. If Congress undertook its governmental trust seriously, it would provide a first step
towards rekindling the self-government of the people. Practical effects such as returning to the
people self-government over local educational matters, the advantages of constitutionally
non-enumerated expenditures, and freeing up the federal government to attend to its proper spheres
of jurisdiction would provide decentralized control, the reduction of federal deficits by eliminating
the necessary leadership for others to follow suit and improve education rather than strengthen
control. Parents on the whole are competent in the proper execution of their educational trust. If they
were incompetent, then nothing could be said of their ability to execute their elective franchise with
any integrity.
VIII. CONCLUSION
The original jurisdiction of parents and individual adults over education both public and private, is
certain and universal. Consistent with that jurisdiction is the delegated authority of the private sector
to assist parents or provide educational service on a voluntary basis.
Congressional usurpation of parental jurisdiction is contrary to the law of nature and constitutional
restraints on legislative power. Congress may not embrace the rule of expediency in constitutional
construction of their power. They may not discard the liberties, freedoms, and constitutional heritage
of the people with respect to education under the pretext of general welfare.
When self-government is revived and constitutional limitations observed, all may then enjoy the free
exercise of inalienable rights. When such limitations are honored, a constitutional government of
limited and enumerated powers acts consistently with the general welfare and happiness of the
people.
The unlawful and unconstitutional exercise of congressional power over education, however, is
contrary to the rule of law under God, the freedom of the mind from all usurpers, and the Supreme
Law of the Land. Education, therefore, is not lawfully or constitutionally subject to federal
jurisdiction.150
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distribution on grounds of constitutionality and common sense. Id. at 20.
81. Richardson, Presidents, supra note 16, at 6:391-92, Special Session Message, June 22, 1866.
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